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THE  ALBMY  LAW  JOUEm: 


A  WEEKLY  RECORD  OF  THE    LAW  AND  THE  LAWYERS. 


The  Albany  Law  Journal. 

Albany,  January  5,  1878, 


CURRENT  TOPICS, 

'THE  Governor's  Message  contains  several  excel- 
"*■  lent  saggestions,  which  we  trust  will  meet  the 
approval  of  the  legislature,  as  they  certainly  must 
that  of  all  honest  and  intelligent  citizens.  His  state- 
ments that  *' there  are  too  many  small  offices  in  the 
towns,  the  incumbents  of  which  can  only  be  paid  by 
illegal  or  exorbitant  fees  and  petty  exactions ; ''  that 
'*  needless  criminal  complaints  and  legal  proceed- 
ings are  instituted  that  constables,  justices  and  jail- 
ors may  receive  the  fees  of  such  prosecutions ; ''  and 
that  *' services  performed  and  not  performed  are 
charged  at  double  rates,  and  often  several  times,"  are 
strictly  true  as  to  almost  every  county  in  the  State, 
and  the  recommendation  that  the  superfluous  offices 
be  cut  off,  and  that  the  bills  of  petty  officials  be 
taxed  by  the  county  judge,  is  a  good  one.  The  evil 
of  special  legislation  has  been  set  forth  in  numer- 
oos  gubernatorial  communications,  and  the  Consti- 
tution is  full  of  provisions  designed  to  prevent  it ; 
yet  His  Excellency  finds  that  it  is  still  unchecked, 
especially  in  the  direction  of  village  charter  amend- 
ments, which  the  legislature  is  asked  not  to  pass 
hereafter.  The  governor  believes  that  there  has 
beerf  too  much  legislation  for  the  city  of  New  York, 
which  is  probably  so,  as  upward  of  twenty-four 
hundred  laws  have  been  jenacted  relating  thereto 
in  about  twenty  years.  A  new  excise  law  is  recom- 
mended which  shall  be  ^  *  reasonable  in  its  limita- 
tions and  restraints,  clear  and  explicit  in  all  its 
provisions,  and  above  all  complete  in  itself,  to  be 
uniformly,  steadily  and  constantly  enforced."  The 
law.  as  it  now  exists,  was,  until  the  decision  of  the 
Conrt  of  Appeals,  misunderstood  in  an  important 
point  by  those  dealing  in  intoxicating  drinks  and 
by  the  officials  charged  with  carrying  it  out,  and 
the  governor  thinks  it  would  be  unjust  to  hold  the 
dealers  disobeying  it  to  penalties  as  for  a  willful 


violation  of  the  law.  He  says:  "The  legislature 
is  bound  to  make  its  enactments  explicit  and  easy 
to  be  understood,''  which  is  a  proper  rule  enough, 
but  one  that  has  not  heretofore  been  often  put  in 
practice.  The  laws  governing  insurance,  **  passed 
for  the  mutual  protection  of  insurer  and  insured,'' 
are  claimed  not  to  have  been  eminently  successful, 
and  in  some  instances  to  have  worked  positive  harm. 
The  statutes  relating  to  deposits  of  securities  in  this 
and  other  States  and  the  rules  relating  to  the  disso- 
lution of  companies  are  criticised.  The  statutes 
regulating  savings  banks  are  also  unfai^Arftbly  com- 
mented upon,  and  amendment  suggested. 


The  governor  gives  as  a  reason  for  his  failure  to 
approve  the  supplementary  chapters  of  the  new 
Code,  that  he  did  not  have  time  to  read  them  dur- 
ing the  thirty  days  given  him  after  the  adjournment 
of  the  legislature,  and  he  did  not  feel  authorized  to 
approve  what  he  had  not  read.  He  is  not  in  favor 
of  the  new  Code,  for  the  reason  that  "this  new  sys- 
tem can  only  be  continued  at  the  expense  of  another 
long  period  of  doubt  and  litigation  over  its  proper 
construction,  which  will  cost  the  people  of  the  State 
many  millions  of  dollars.  Already  serious  questions 
of  this  sort  have  been  brought  before  the  courts." 
He  further  says:  "The  great  question  will  be  pre- 
sented to  you  whether  the  new*  system  can  be  so  far 
superior  to  the  old  as  to  justify  you  in  committing 
the  whole  administration  of  civil  justice  to  the  con- 
fusion of  construction  from  which  it  has  just 
emerged.  The  courts,  under  the  old  system,  which 
they  understand,  are  already  burdened  with  labors 
beyond  endurance,  and  it  seems  unwise  to  precipi- 
tate upon  them  a  mass  of  practice  litigation  which 
must  necessarily  retard  still  more  their  accumulated 
load  of  business.  I  submit  to  your  careful  reflec- 
tion the  proposition  that  this  grave  subject  would 
be  best  disposed  of  by  the  repeal  of  the  partial  Code 
which  went  into  effect  on  the  first  of  September,  and 
the  re-enactment  of  the  Code  which  was  in  force  up 
to  that  date,  to  be  amended,  from  time  to  time,  as 
experience  may  suggest."  "^  "         ^O^^ 
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The  woman  qnestion  is  troubling  the  authorities 
and  the  courts  of  the  District  of  Columbia.  A  woman 
having  been  permitted  to  act  as  attorney  and  coun- 
selor at  law  in  the  District,  others  of  the  female  sex 
are  encouraged  to  apply  for  various  public  positions 
heretofore  held  by  men  only.  The  office  of  notary 
public  was  first  sought  for,  and  this  avenue  to 
power  and  emolument  being  opened  to  female 
applicants,  the  next  attempt  was  made  on  the  of- 
fice of  constable,  and  a  formidable  petition  was  last 
week  presented  to  the  Supreme  Court  of  the  Dis- 
trict, asking  it  to  appoint  a  Mrs.  Dundore  to  a  va- 
cancy then  existing.  The  petition  was  brought 
before  the  court  by  the  lady  lawyer,  Mrs.  Belva  A. 
Lockwood,  whose  professional  employment  seems 
chiefly  to  be  arguing  for  the  admission  of  her  sex  to 
public  offices  before  various  committees,  courts  and 
other  bodies.  The  court  said  that  the  matter  was 
one  of  unusual  importance,  and  would /*  receive 
respectful  consideration  "  on  the  part  of  the  court. 
It  is  therefore  possible  that  the  coustabulary  of  the 
Federal  capital  will  hereafter  be  composed  in  part 
of  women.  For  ourselves,  we  do  not  see  what  ob- 
jection can  be  raised  to  the  appointment  of  women 
to  such  a  position  by  a  court  which  freely  admits 
them  to  the  more  important  places  of  attorney  and 
^counselor.  We  perceive  also  that  the  ladies  of 
California  are  asking  for  a  law  permitting  them  to 
act  as  notaries  public,  and  that  there  is  a  strong 
probability  of  the  passage  of  such  a  law.  If  the 
whole  matter  were  submitted  to  the  decision  of  the 
intelligent  part  of  the  female  sex  generally,  there 
would  be  no  change  in  the  present  rules.  It  is  only 
a  ievr  agitators,  male  and  female,  who  care  any 
thing  about  a  change ;  but  they  make  a  considerable 
noise,  and  are  sometimes  given  what  they  ask  for 
for  the  sake  of  peace. 


According  to  the  report  of  the  comptroller,  there 
has  been  no  money  in  the  State  treasury  to  pay  the 
salaries  of  the  Court  of  Arbitration  in  New  York 
since  September  30,  1876.  The  suggestion  of  the 
comptroller  that  so  long  as  the  laws  creating  this 
court  are  upon  the  statute  books,  the  appropriation 
called  for  by  them  should  be  made,  is  reasonable ; 
but  the  fact  that  the  appropriation  was  overlooked 
indicates  that  there  is  very  little  general  interest  in 
the  court,  and  that  the  experiment  which  was  made 
in  its  establishment  has  not  succeeded. 


Notwithstanding  thfe  most  strenuous  protestation 
and  earnest  entreaty  of  the  lawyers  and  the  business 
men  of  the  third  judicial  district,  the  governor  persists 
in  his  determination  to  assign  Mr.  Justice  Ingalls  to 
the  General  Term  of  the  First  Department.  Why, 
no  one  less  than  a  governor  can  probably  tell.  Mr. 
Justice  Ingjills  is  one  of  the  very  best  circuit  judges 
in  the  State,  and  there  are  too  few  good  ones  to 
spare  any  of  them  for  the  General  Term ;  besides, 


considering  the  judicial  force,  there  is  more  business 
to  be  transacted  in  the  third  than  in  the  first  district. 
New  York  city  contains  about  as  many  judges  of 
superior  courts,  as  there  are  in  all  England,  while 
the  third  district  will  be  left  with  two  judges,  one 
of  whom  is  in  poor  health  and  the  other  of  whom 
is  away  ever  and  anon,  holding  circuit  in  New  York. 
We  may,  however,  congratulate  the  New  York  bar 
on  the  appointment.  Mr.  Justice  Ingalls  is  a 
thoroughly  able  and  conscientious  judge,  and  a 
gentleman  without  reproach. 


The  service  of  an  injunction  by  telegraph  is  cer- 
tainly a  novel  proceeding,  and  that  such  service 
should  be  held  sufficient  to  bring  a  party  into  con- 
tempt for  disobeying  the  injunction  is  somewhat  re- 
markable. Yet,  on  a  motion  recently  made  before 
Yice-Chancellor  Malins  to  commit  an  auctioneer 
who,  after  receiving  a  telegram  notifying  him  that 
a  sale  he  was  about  to  make  had  been  enjoined,  by 
the  advice  of  a  barrister  disregarded  the  notice  and 
made  the  sale,  the  court  said  that  the  telegram  was 
sufficient  to  bring  home  to  the  auctioneer  the  fact 
that  the  injunction  had  been  issued,  though,  as  he 
had,  in  making  the  sale,  acted  under  the  advice  of 
counsel,  he  was  only  required  to  ^>ologize  to  the 
court  and  pay  costa  The  English  papers,  both  law 
and  otherwise,  severely  criticise  the  decision,  and 
we  think  with  reason. 


NOTES  OF  CASES. 
TN  the  case  of  Bbwy  v.  McDonald^  decided  on  the 
^  8th  ult.  by  the  Supreme  Court  of  the  District 
of  Columbia,  at  General  Term,  the  defendant  had 
been,  by  an  order  of  the  court,  directed  to  return 
certain  moneys  previously  paid  to  him  out  of  a  fund 
in  the  hands  of  the  court,  under  an  order  which 
was  afterward  set  aside.  Defendant  failed  to  com- 
ply with  the  order  to  repay,  and  a  motion  was  made 
to  punish  him  for  contempt.  He  had,  however, 
placed  himself  out  of  the  jurisdiction  of  the  court, 
so  that  the  moving  papers  could  not  be  served  on 
him,  and  his  attorney  and  counsel  would  not  admit 
service.  The  court  held  that,  while  as  a  rule  per- 
sonal service  of  motion  papers  is  necessary  to  bring 
a  party  into  contempt,  if,  after  disobeiiience  to  the 
order  of  the  court,  he  flees  its  jurisdiction,  he  can- 
not be  permitted  further  to  prosecute  or  defend  his 
suit  until  he  purges  his  contempt.  Accordingly,  an 
order  was  made  that,  unless  within  a  time  desig- 
nated, the  defendant  should  comply  with  the  order, 
his  answer  be  stricken  out,  and  the  cause  proceed  as 
if  no  answer  had  been  interposed.  The  course 
taken  was  the  only  one  open  to  the  court,  and  is 
sustained  by  numerous  authorities.  See  Maddock's 
Ch.  Pr.  (Hartford  ed.,  1827),  403;  Harrison's  Pr.  in 
Ch.  202;  1  Daniel's  Ch.  Pr.  554;  Vowles  v.  TouTig, 
9  Ves.  193;  Williamson  v.  Camon,  G.  &  J.  184.  In 
Brinkley  v.  Brinldey^  47  N.  Y.  49,  where  the  party 
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had  left  the  jurisdiction  of  the  court,  it  is  said  that 
the  court  is  not  limited  to  fine  and  imprisonment  as 
a  means  of  enforcing  its  orders.  '*  Inasmuch  as, 
after  the  commencement  of  the  action,  he  has  gone 
out  of  the  jurisdiction,  it  would  not  have  availed 
to  have  ordered  him  fined  or  committed.  But  it 
had  control  over  its  own  proceedings,  and  could 
refuse  to  the  defendant  the  benefit  of  them  when 
asked  as  a  favor,  until  he  purged  himself  of  his 
contempt."  See,  also,  EUingwood  v.  SUvrntoriy  1 
Sandf.  Ch.  866 ;  Johnson  v.  Penney,  1  Paige,  646 ; 
Bogen  v.  Patterson,  4  id.  450 ;  Evans  v.  Van  Hale, 
Clarke,  17.  But  the  rule  that  one  in  contempt  shall 
not  be  heard  applies  only  to  matters  of  favor,  and 
not  to  those  of  strict  right ;  and  he  is  also  entitled 
to  be  heard  if  his  object  is  to  get  rid  of  the  order 
or  other  proceedings  which  placed  him  in  contempt. 
Morrison  v.  Morrison,  5  Hare,  690 ;  Chuck  v.  Cremer, 
Cooper's  Cas.  Temp.  Cot  205;  OdeU  v.  Hart,  1 
MolL  4d2.  See,  also.  Stone  v.  Byrne,  5  Brown's  Cas. 
209;  Latham  v.  Latham,  1  Sw.  &  Tris.  299. 


In  Harris  v.  Newell,  2  N.  W.  Rep.  68,  determined 
on  the  20th  of  November  last  by  the  Supreme  Court 
of  Wisconsin,  it  is  decided  that  where  one  signs  a 
note  as  surety,  it  is  his  duty,  and  not  that  of  the 
creditor,  to  see  that  the  principal  performs,  and  that 
a  surety  is  not  released  at  law  by  a  failure  of  the 
creditor  to  proceed  upon  being  notified  by  him  to 
do  so,  though  in  some  cases  equity  will  interfere  at 
his  suit  to  compel  the  principal  to  pay  the  debt,  or 
to  compel  tlie  creditor  to  proceed  against  the  prin- 
cipal. In  Wright  v.  Simpson,  6  Vesey,  Jr.  714,  it  is 
said  that,  as  between  the  creditor  and  the  surety, 
the  creditor  assumes  no  obligation  of  active  dili- 
gence against  the  principal,  and  it  is  the  business  of 
the  surety,  not  of  the  creditor,  to  see  that  the  prin- 
cipal performs.  But  because  the  surety  has  no  priv- 
ity in  the  contract  of  the  principal,  and  because  the 
creditor  or  the  principal  may  prejudice  the  surety 
by  delay,  equity  will  sometimes  interfere  in  behalf 
of  the  surety,  either  against  the  principal,  to  com- 
pel him  to  pay  the  debt,  or  against  the  creditor,  to 
compel  him  to  proceed  at  law  to  collect  it  from  the 
principal  1  Story's  Eq.  Jur.,  §  827;  Hayes  v.  Ward, 
4  Johns.  Ch.  153;  Bishop  v.  Day,  18  Vt.  81.  In 
Pain  V.  Packard,  13  Johns.  174,  it  is  held,  in  conflict 
with  the  doctrine  of  the  principal  case,  that  notice 
by  a  surety  to  a  creditor  to  proceed  against  the 
principal,  and  failure  of  the  creditor  to  proceed,  to 
the  injury  of  the  surety,  will  operate  to  discharge 
the  surety  from  liability.  See,  also,  acknowledging 
the  same  rule,  Bemsen  v.  Beekman,  25  N.  T.  652; 
also  King  v.  Baldwin,  17  Johns.  384.  But  Chancel- 
lor Kent,  in  Kvng  v.  Baldtoin,  2  Johns.  Ch.  654, 
says:  "The  established  doctrine  is,  that  mere  de- 
lay in  calling  on  the  principal  will  not  discharge  the 
surety,  provided  that  delay  be  unaccompanied  with 
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And  Chancellor  Walworth,  in  Warner  v.  Beardsley, 
8  Wend.  194,  criticises  the  doctrine  in  Pain  v.  Pack- 
ard, and  says  that  case  was  decided  without  argu- 
ment, and  that  two  at  least  of  the  judges  who 
concurred  in  it  afterward  dissented  from  it.  In 
Pennsylvania  the  doctrine  agrees  with  that  of  Pain 
V.  Packard^  but  it  is  said  that  the  reason  of  this  was, 
that  there  was  no  court  of  chancery  to  enable  the 
surety  to  proceed  in  his  own  name  and  compel  pay- 
ment See  Dehuff  v.  Turbitt,  8  Yeates,  157 ;  Cope  v. 
Smith,  8  S.  &  R.  110;  Gardner  v.  Fervee,  15  id.  28; 
Wetsel  V.  Sponster,  18  Penn.  St.  460. 


In  HaU  V.  Stephens,  5  Cent.  L.  J.  580,  just  de- 
cided by  the  Supreme  Court  of  Missouri,  the  mean- 
ing of  the  word  "family"  is  passed  upon.  A 
testator  devised  certain  land  to  "Hiram  Stephens 
and  family."  The  court  held  that  this  gave  the  fee 
of  the  lands  to  the  recipient  named  and  to  his  wife 
and  children  also.  See  Wylde^s  Case,  6  Coke,  16, 
where  it  was  held  that  a  devise  to  one  and  his 
children,  the  latter  living  at  the  date  of  the  will, 
carried  an  estate  in  joint  tenancy ;  and  In  re  Terry"* s 
Wm,  19  Beav.  =580,  where  the  word  "family"  is 
held  to  mean  "children,"  unless  some  circumstance 
either  In  the  will  or  in  the  condition  of  the  parties 
prevent  such  construction.  There  were  orphan 
children  only  in  that  case.  In  Barnes  v.  Patch,  8 
Ves.  604,  the  words,  "remainder  of  my  estate  to 
be  equally  divided  between  "  the  "  families  "  of  two 
persons  named,  were  held  to  embrace  the  respective 
children  of  the  families,  one  of  the  persons  named 
having  pre-deceased  the  testator.  In  .fiwcutew*  of 
White  V.  TrAtfe,80  Vt.  838,  where  the  will  gave  a  sum 
to  the  son  of  testator  for  the  support  of  himself  and 
family  and  for  no  other  purpose,  it  was  held  that  the 
word  "family"  included  wife  and  children  of  the 
son.  But  bequests  to  the  "family "of  one  have 
been  held  void  for  uncertainty  {Ha/rland  v.  Trigg^  1 
Bro.  0.  0.  142;  Doe  v.  JoinviUe,  8  East,  172;  Bobinr 
son  V.  Wadlow,  8  Sim.  134) ;  though  the  bequest  will 
be  upheld  if  it  can  be  made  out  from  the  subject- 
matter,  or  the  context  of  the  will,  what  the  testator 
intended  by  the  word  "family."  Doe  v.  Smith,  5  M. 
&  S.  126;  Parkinson's  Trusts,  1  Sim.  (N.  S.)  242. 
In  Woods  V.  Woods,  1  My.  &  Cr.  401,  it  was  held  that 
a  bequest  to  one's  wife  toward  the  support  of  her 
"family,"  gave  the  children  such  an  interest  in  the 
estates  devised  as  to  enable  them  to  maintain  a  bill 
in  their  own  names  to  protect  such  interest.  See, 
also,  Beales  v.  Criiford,  18  Sim.  592.  The  word 
"family  "  has  been  held  to  mean  presumptively  the 
heir.  UoundenY,  Gierke,  Hob.  29;  Chapman's  Case, 
Dyer,  8336;  Wright  v.  Aikyns,  17  Ves.  255;  Griffiths 
V.  Evan,  5  Beav.  241.  The  usual  rule  is,  however, 
to  exclude  parents.  Barnes  v.  Patent,  8  Ves.  604; 
Mackleroth  v.  Bacon,  5  id.  159;  Blacheell  v.  BiM,  1 
Keen,  176;  James  v.  Lord  Wyiford,  2  Sm.  &  Gif. 
350.  But  it  has  been  extended  to  include  all  who 
might  be  embraced  in  the  term  "next  of  kin." 
WtUiams  v.  WiUiams,  1  Sim.  JNrS::),  868;  In  re 
MoMm  4  Jur.  CN.  S.^  407. 
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TT  i»  well  known  that  when  Professor  Webster  was 
charged  with  the  murder  of  Dr.  Parkman,  Mr. 
Choate  declined  to  act  as  his  counsel  The  case 
attracted  uniyersal  attention,  and  every  development 
in  it  was  watched  with  eagerness.  Mr.  Ohoate^s 
refusal  to  defend  excited  profound  surprise,  and 
even  disappointment  in  professional  circles,  and 
much  conjecture  was  indulged  in  as  to  the  reasons 
which  withheld  him  from  participation  in  a  trial  for 
which  he  was  peculiarly  fitted,  and  which  was  re- 
garded as  one  of  his  best  opportunities  for  distinc- 
tion. But  nothing  has  been  done  hitherto  to  bring 
to  light  his  motives.  All  that  Professor  Brown 
says  in  his  Life,  is  that  he,  "  for  reasons  which  he 
judged  satisfactory,  declined."  This  excited  rather 
than  satisfied  curiosity. 

Whatever  reasons  may  have  existed  for  silence  on 
the  subject  having  passed  away,  it  seems  now  proper, 
as  due  to  Mr.  Choate's  memory,  that  all  doubt 
should,  if  possible,  be  removed.  Entertaining  this 
view,  Mr.  Edward  Ellerton  Pratt,  Mr.  Choate's  son- 
in-law,  and  the  Hon.  Otis  P.  Lord,  Judge  of  the 
Supreme  Court  of  Massachusetts,  an  intimate  per- 
sonal and  professional  friend  of  Mr.  Choate,  have 
kindly  furnished  the  following  statements  for  this 
use: 

Mr.  Pratt  says:  "Mr.  Franklin  Dexter,  one  of  the 
leaders  of  the  bar  of  New  England,  was  greatly 
interested  in  Professor  Webster's  case,  believed  that 
he  was  innocent,  and  was  persistently  earnest  that 
Mr.  Choate  should  defend  him  on  that  ground.  The 
Hon.  Charles  Sumner,  also  holding  that  view,  urged 
Mr.  Choate  to  undertake  the  defense,  as  he  expressed 
it,  4n  the  interest  of  humanity,'  and  was  quite 
Angry  with  him  for  refusing.  At  that  time  the 
testimony  taken  before  the  coroner  was  known ;  that 
taken  by  the  grand  jury  by  whom  the  indictment 
had  been  found,  was  not  publicly  known.  The 
question  of  the  Professor's  guilt  or  innocence  was 
the  absorbing  topic,  and  the  excitement  in  all  classes 
of  society  was  intense. 

**  Mr.  Dexter  was  determined  to  secure  Mr.  Choate's 
services,  and,  after  much  study  of  the  case,  called 
upon  him  by  appointment,  one  evening,  to  lay  before 
him  what  he  called  its  merits.  Mr.  Choate  listened 
to  him,  as  a  juror  might  have  done,  for  nearly  three 
hours,  and,  as  he  afterward  told  me,  it  was  one  of 
the  most  vigorous  and  persuasive  arguments  he  had 
ever  heard.  That  estimate  may  well  be  accepted, 
when  we  remember  Mr.  Dexter's  admitted  ability, 
his  friendship  for  Professor  Webster,  and  his  belief 
that  if  Mr.  Choate  could  be  secured  as  counsel,  the 
accused  man  might  be  saved. 

"  The  argument,  which  had  been  listened  to  with- 
out question  or  interruption,  having  closed,  Mr. 


Choate  walked  up  and  down  his  library  several 
times,  and  then,  pausing  before  Mr.  Dexter,  who 
was  keenly  observing  him,  said,  *  Brother  Dexter, 
how  do  you  answer  this  question,  and  this  f '  I  can- 
not state  the  points  thus  presented,  but  my  general 
recollection  is  that  those  questions  presented  inhe- 
rent difliculties  underlying  the  defense.  Mr.  Dexter, 
as  if  transfixed,  sat  musing  deeply,  his  head  bent 
upon  his  hand,  for  several  minutes,  and,  finally,  as 
if  hopeless  of  finding  an  answer,  and  seeking  relief, 
he  rose  suddenly  and  said,   '  Brother  Choate,  have 

you  read 's  book?    If  not,  do  so,  and  you 

will  find  it  charming.  Mr.  Choate  accepted  his 
changed  mood,  parted  from  him  soon  after  with  a 
kindly  expression  of  interest,  and  the  subject  was 
never  alluded  to  afterward  between  themu 

"  1  had  these  details  partly  from  Mrs.  Choate  and 
partly  from  Mr.  Dexter.  The  time  which  has  elapsed 
since  then  is  so  long,  nearly  thirty  years,  that  I 
can  only  give  this  general  statement." 

Judge  Lord  says : 

"  I  had  a  conversation  with  Mr.  Choate  on  this 
subject.  It  was  more  than  twenty  years  ago,  and, 
of  course,  it  is  impossible  to  reproduce  precisely  his 
language,  but  the  interview  was  substantially  this : 
I  said  to  Mr.  Choate :  *  Is  it  true  that  you  refused 
to  defend  Professor  Webster? '  to  which  his  reply 
was,  not  in  direct  terms,  but  by  implication,  that  he 
did  not  absolutely  refuse,  but  that  they  did  not 
want  him.  Pausing  for  a  while,  he  added :  *  There 
was  but  one  way  to  try  that  case.  When  the  at- 
torney-general was  opening  his  case  to  the  jury,  and 
came  to  the  discussion  of  the  identity  of  the  re- 
mains found  in  the  furnace  with  those  of  Dr.  Park- 
man,  the  prisoner's  counsel  should  have  arisen,  and, 
begging  pardon  for  the  interruption,  should  have 
said,  substantially,  that  in  a  case  of  this  importance, 
of  course,  counsel  had  no  right  to  concede  any  point, 
or  make  any  admission,  or  fail  to  require  proof,'  and 
then  have  added:  *But  we  desire  the  attorney- 
general  to  understand,  upon  the  question  of  these 
remains,  that  the  struggle  xtiU  not  he  there  !  But,  as- 
summing  that  Dr.  Parkman  came  to  his  death  within 
the  laboratory  on  that  day,  we  desire  the  govern- 
ment to  show  whether  it  was  by  visitation  of  God, 
or  whether,  in  an  attack  made  by  the  deceased  upon 
the  prisoner,  the  act  was  done  in  self-defense,  or 
whether  it  was  the  result  of  a  violent  altercation. 
Possibly  the  idea  of  murder  may  be  suggested,  but 
not  with  more  reason  than  apoplexy,  or  other  form 
of  sudden  death.  As  the  prisoner  himself  cannot 
sp^ak,  the  real  controversy  will  probably  be  narrowed 
to  the  alternatives  of  justifiable  homicide,  in  self- 
defense,  and  manslaughter  by  reason  of  sudden  al- 
tercation.'" 

*' Having  said  this,  he  added:  *But  Professor 
Webster  would  not  listen  to  any  such  defense  as 
that,'  accompanying  the  statement  with  language 
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tending  to  show  that  the  proposed  defense  was  re- 
jected both  by  the  accused  and  his  friends  and  ad- 
visers. 

"  He  then  ^d  that  the  only  difficulty  in  that  de- 
fense was  to  explain  the  subsequent  conduct  of  Dr. 
Webster,  and  proceeded  with  a  remarkable  and  sub- 
tle analysis  of  the  motives  of  men,  and  the  influ- 
ences which  govern  their  conduct,  to  show  thut  the 
whole  course  of  the  accused  after  the  death  could 
he  explained  by  a  single  mistake  as  to  the  ex- 
pediency of  disclosing  what  ha^  happened  in- 
stantly ;  that  hesitation,  or  irresolution,  or  the  de- 
cision :  *  I  will  not  disclose  this/  adhered  to  for  a 
brief  half  hour,  might,  by  the  closing  in  of  circum- 
stances around  him,  have  compelled  all  that  fol- 
lowed. Having  concealed  the  occurrence,  he  was 
obliged  to  dispose  of  the  remains,  and  would  do  so 
in  the  manner  suggested,  and  with  the  facilities 
afforded  by  his  professional  position.  He  concluded : 
4t  woald  have  been  impossible  to  convict  Dr. 
Webster  of  murder  with  that  admission.' 

'^  I  suggested  to  him  that  the  possession  of  his  note 
by  Dr.  Webster,  as  paid,  was  an  awkward  fact  He 
said :  '  Yes,  but  it  might  seem  to  become  a  necessity 
after  his  first  false  step  of  concealment.'  He  added : 
'Dr.  Parkman  was  known  to  have  been  at  the  hos- 
pital. When,  how  soon,  and  under  what  circum- 
stances, and  to  explain  what  statements  made  by 
him,  he  thought  it  expedient  to  say  he  had  paid 
the  note,  or  to  obtain  the  possession  of  it  would 
never  appear.  It  was  simply  an  incident,  whose 
force  could  be  parried,  if  he  could  obtain  credit 
for  the  position  that  the  concealment  was  a  sudden 
and  impulsive  afterthought  which  took  possession 
o(  and  controlled  him  in  all  his  subsequent  con- 
duct.'" 

We  have  in  these  statements  the  desired  testimony 
touching  Mr.  Ohoate's  attitude  in  respect  to  that 
most  important  case.  It  is  apparent  from  them  that, 
while  accepting  the  theory  that  a  lawyer  is  not  at 
liberty  to  withhold  his  services  absolutely  in  a  crim- 
inal case,  he  yet  did  not  think  him  bound  to  go 
into  court  contrary  to  his  own  conscientious  convic- 
tions to  assert  what  he  does  not  believe  to  be  true, 
or  to  take  a  line  of  defense  which  he  conceives  to 
be  futile  or  unjust.  His  refusal  to  appear,  as  ex- 
plained by  these  gentlemen,  is  consistent  with  the 
practice  which,  as  a  humane  man  and  self-sacrificing 
counselor,  he  exemplified  throughout  life,  and  is  in 
keepin^^  with  the  doctrine  of  an  advocate's  duty  as 
asserted  by  Erskine  and  others.  J.  N. 

After  this  lapse  of  time,  we  think  ourselves  for- 
tunate in  being  able  to  present  the  recollections  of 
two  venerable  men  who  were  classmates  of  Mr. 
Choate  at  Dartmouth  —  the  Hon.  H.  K.  Oliver,  Mayor 
of  Salem,  and  Dr.  W.  C.  Boyden,  of  Beverly,  Mass. 

J.  N. 


City  op  Salem,  Mass.,        ) 
Mayor's  Office,  August  24,  1877.  f 

Dear  Sir  —  Your  favor  of  the  26th  of  July  brings 
vividly  to  my  mind's  eye 

The  face,  the  form,  the  man  so  true. 

That  the  heart  leaps  enraptured  at  the  view, 

of  my  valued-above-price,  and  beloved  college  friend, 
the  late  Rufus  Choate,  whose  marvelous  mental  en- 
dowments and  intellectual  power  of  grasp  and  re- 
tention were  the  wonder  and  admiration  of  us  all  at 
Dartmouth.  Your  note  so  quickened  my  mind's 
eye  that  it  again  sees  his  manly  and  attractive  figure 
and  strangely  winning  face, — and  my  mind's  ear,  that 
it  again  hears  his  deeply-resonant,  sweet-toned  and 
impressive  voice,  wakening  many  a  reminiscence  of 
his  gentleness  of  temper  and  disposition,  hisi  warm 
sympathies,  his  innate  sense  of  right,  his  refined 
courtesy,  his  completeness  as  a  gentleman,  his  love 
of  all  that  was  beautiful  in  life,  in  nature  and  in 
art,  his  attraction  in  person,  voice  and  manner,  his 
wonderful  mental  gifts,  his  marvelous  memory,  his 
thoroughness  and  exactness  as  a  scholar,  and  the 
symmetrical  finish  of  him  in  all  that  makes  a  good 
and  great  man. 

My  first  acquaintance  with  him  dates  from  the 
month  of  August,  1816,  when — he  then  being  at 
the  beginning  of  his  Sophomore  year  —  I  joined  the 
Junior  class  at  Dartmouth  College.  I  had  passed  ^ 
my  first  two  years  at  Harvard,  entering  in  1814,  a 
youngling  of  not  quite  fourteen  years  of  age.  My 
father,  Rev.  Daniel  Oliver  (D.  C.  1785),  then  of 
Boston,  intended  me  for  a  clergyman  of  his  own 
denomination,  a  Calvinist  of  the  severer  type,  but 
becoming  uneasy  at  the  alleged  tendency  of  Harvard 
toward  Unitarianism,  and  probably  feeling  the  pres- 
sure of  the  greater  expense  thereat,  transferred  me  to 
Hanover.  I  relinquished  my  old  associations  at 
Harvard  with  deepest  regret,  having  formed  many 
strong  attachments  to  both  ofiicers  and  classmates, 
and  many  close  friendships  with  lads  of  my  own  age. 
These  were  all  sundered,  and  I  confess  that,  when 
removed  so  great  a  distance  from  home,  (a  stage- 
journey  then  of  two  days,  though  now  accomplished 
in  five  hours),  and  thrown  among  entire  strangers, 
the  most  intense  and  depressing  nostalgia  possessed 
and  tormented  me.  But  the  transplanted  roots  after 
awhile  found  genial  soil,  and,  under  kindnesses 
without  number,  began  to  feed  from  the  new  earth. 
A  few  weeks  domiciled  me  among  my  new  asso- 
ciates, while  efforts  at  creating  favorable  impres- 
sions, both  personal  and  scholarly,  and  the  excite- 
ment attending  the  fact  of  the  existence  at  Hano- 
ver, at  one  and  the  same  time  (1816-17),  of  a  "  Dart- 
mouth College  "  with  its  corps  of  teachers  and  over 
a  hundred  students,  and  a  *' Dartmouth  University," 
with  its  duet  of  teachers  and  its  corporal's  guard  of 
students,  helped  me  to  think  less  of  home  and  more    ^ 
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of  surroundings  and  duty,  and  I  gradually  became 
self-reliant  and  settled  down  to  my  work. 

Of  those  whose  sympathy  and  active  kindness 
helped  to  lift  me  out  of  my  slough  of  despond,  I 
recall  many  a  now  departed  friend,  but  none  with 
more  earnest  gratitude  than  him  of  whom  I  write, 
at  whose  room,  in  the  house  of  Prof.  Ebenezer 
Adams,  I  was  a  frequent  visitor. 

He  was  a  member  of  the  class  (1819),  next  below 
my  own  (1818),  and  about  a  year  older  than  myself, 
but  of  an  almost  incredible  maturity  of  mind. 
Being  from  my  own  State,  and  front  the  county  in 
which  I  was  bom  (though  reared  in  Boston),  he  en- 
couraged me  by  considerate  and  timely  sympathies, 
and  stimulated  me,  as  he  did  all  of  us,  by  his  un- 
yielding pertinacity  at  study,  his  success  in  work, 
his  richness  of  attainment  and  his  brilliancy  of 
scholarship.  Tet  such  was  the  simplicity  of  his 
character,  his  manifest  unconsciousness  of  supe- 
riority, his  freedom  of  intercourse  with  us  all,  his 
exuberance  of  friendly  grasp,  his  genial  outflow  in 
companionship, —  *' medicines  that  he  gave  us  to 
make  us  love  him,"  —  that  each  of  us,  delighted  by 
his  finish  as  a  man,  charmed  by  his  consummateness 
as  a  scholar,  and  drawn  to  him  by  the  loveliness  of 
his  disposition,  the  purity  and  strength  of  his  moral 
influence,  was  at  all  times  ready  to  exclaim,  like  the 
shepherd  in  Yirgirs  Eclogue : 

"  Non  eqwldem  invideo,  mirormaffi$!*' 

A  passage  describing  CJicero  has  often  come  to  my 
memory  when  I  have  thought  of  Choate :  '*  Quum 
eoB  artes  disceret^  quibus  mtas  puerUis  9olet  ad  humani- 
tcUem  \r\formari,  ingenium  epis  ita  UluxU^  ut  eum 
csqualeB  e  achold  redeuntes,  medium^  tanquam  regem  eir- 
eum8tante$y  domum  deducereaJt;  imo^  eorvm  parenteSj 
puerifamd  eammotij  in  ludnm  Uterarium  ventUahant^ 
iU  eum  viserent"  Him  we  looked  upon  as  ^^faeUe 
princeps  inter  prineipes"  no  man  in  either  of  the 
classes  then  in  college,  being  even  named  with  him 
in  rate  of  scholarship.  In  fact,  we  did  not  count 
him  in  at  all  in  rating  scholarship,  but  set  him  apart, 
and  above  us  all,  as  on  a  pedestal  by  himself,  "him- 
self his  only  parallel." 

His  persistent  method  of  study  seemed  to  the  rest 
of  us  to  have  crystallized  into  an  abiding  habit,  defi- 
nite in  manner  and  form,  and  determinate  in  pur- 
pose and  result.  I  have  often  seen  him,  when  I 
called  at  his  room,  in  the  act  of  delving  at  his 
books.  His  large  and  well-shaped  head  usually 
rested  upon  his  hands,  his  elbows  upon  the  table,  he 
often  passing  the  fingers  of  both  hands  through  the 
profuse  growth  of  his  dark,  curly  hair.  His  eyes 
were  also  dark,  with  a  mild,  yet  penetrating  look, 
always,  as  I  remember,  having  a  suggestion  of  sad- 
ness, as  did,  at  all  times,  the  dark  features  of  his 
expressive  face,  giving  out  a  peculiar  look,  whieh 
enchained  one's  attention  and  interest  by  its  very 


pensivencss  of  tone,  in  marked  contrast,  nol  seldom 
with  many  a  sudden  playful  or  witty  utterance  (he, 
all  the  while,  gentle  and  in  quiet  repose),  which 
flashed  out  in  surcharge  of  unbanning  humor,  with 
no  effervescence  of  laughter,  nor  uproar  of  boisterouis 
merriment 

There  was  a  custom  in  our  day,  of  assignment,  by 
the  president,  on  each  alternate  Wednesday  even- 
ing, in  chapel,  after  prayers,  of  subject-themes  to 
two  or  three  members  of  the  senior  and  junior 
classes  alternately,  the  essays  thereon  to  be  read  in 
chapel  on  the  next  Wednesday  fortnight.  These 
readings  were  open  to  the  general  public,  and  ordi- 
narily there  was  plenty  of  room.  But  when  it  was 
Choate's  turn,  the  chapel  was  crowded  to  repletion, 
the  gentlemen  and  ladies  ai^  even  the  youth  of  the 
village,  flocking  to  hear  the  brilliant  essayist,  led 
captive  by  his  grasp  of  the  subject,  his  eloquent  dic- 
tion, his  beautiful  imagery  and  the  charm  of  bis 
profuse  illustration,  all  set  forth  with  a  fertility  of 
language  that  showed  his  ready  command  of  an 
unsurpassed  range  of  words,  and  of  unsurpassed  skill 
in  their  usance.  At  times,  and  always  at  the  appro- 
priate and  fltting  time,  his  sense  of  humor  uncon- 
sciously operative,  perhaps  even  to  himself,  yet  none 
the  less  animate,  (quiet  and  gentle  it  always  was), 
lighted  up  his  features  with  an  infectious  smile  as 
,he  set  forth  some  absurdity  in  a  manner  so  luminous 
and  palpable,  that  the  air  of  the  chapel,  usually  still 
and  solemn,  seemed  to  undulate  with  the  soft  mur- 
muring of  a  restrained  merriment.  And  yet  no  man 
whom  I  ever  knew  was  more  tender  in  feeling,  or 
had  in  him  less  of  the  assailant  spirit  of  ridicule,  or 
more  of  affluent  charity  and  good  will  to  all  man- 
kind, he  seeming  to  delight  in  making  men  happy, 
and  so  keeping  them.  If  the  phrase  be  permissible, 
his  humor  was  characterized  by  a  sort  of  stately  dig- 
nity, which,  while  it  fltted  the  occasion  and  the  ob- 
ject, most  felicitously  illustrated  his  intent,  yet  had 
nothing  in  it  of  harshness  It  lacerated  no  one's 
feelings,  nor  provoked  fretful  retort  or  acrimonious 
repartee. 

Wholly  free  was  he  also  from  any  self-complacent 
ostentation  of  conscious  superiority  in  talent  or  ac- 
quirement over  his  college  mates,  so  free  that  I 
doubt  whether  he  himself  thought  that  any  such 
superiority  existed,  manifest  though  it  was  to  all 
the  rest  of  us,  and  we  so  often  ourselves  manifesting 
our  sense  of  it,  that  one  would  suppose  that  he  him- 
self could  not  have  failed  to  find  it  out  But  neither 
in  college  nor  in  the  after-life,  so  far  as  I  know,  did 
he  give  token  of  any  such  cognition.  To  us  bis 
companionship  was  a  benediction  of  constant  influ- 
ence, illustrated  by  both  act  and  word;  and  we 
sought  his  society  as  we  would  seek  for  a  haven  of 
agreeable  repose,  of  comfort  and  relief,  no  one  feel- 
ing dwarfed  by  either  his  bearing,  his  demeanor,  his 
acts  or  his  words,  but,  on  the  contrary,  encouraged 
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and  incited  to  individual  better  trying  and  better 
doing. 

As  I  said,  I  was  not  of  his  class,  that  more  inti- 
mate association  blessing  the  class  of  1810;  yet  his 
influence,  both  personal  and  as  a  scholar,  was  opera- 
tive with  every  member  of  the  seven  classes  that 
enjoyed  a  college  life  with  him  —  an  influence  that, 
seemhig  but  small  in  his  earlier  college  life,  assumed, 
before  the  end  of  the  first  year,  a  power  and  reach 
far  beyond  that  of  any  other  member  of  college. 
His  preparation  had  been  a  little  imperfect,  and  he 
did  not,  therefore,  give  then  the  real  impress  of 
what  he  was,  of  what  he  was  to  be,  and  what  he 
soon  became.  Having  once  taken  root,  and  feeling 
the  power  and  strength  of  the  wider  instruction' 
under  which  his  own  power  and  strength  were  being 
evoked,  he  grew  with  marvelous  rapidity.  His  facil- 
ity at  concentrating  his  mind  upon  any  given  sub- 
ject, and  acquiring  all  that  was  to  be  acquired  about 
such  subject,  fairly  exhausted  it,  being  something 
which  to  the  rest  of  us  was  without  parallel,  and  in 
every  department  of  study  rapidly  putting  him  far  in 
advance  of  his  fellows.  The  general  standard  by 
which  scholarship  among  us  was  to  be  measured, 
received  from  him  a  positive  and  most  noticeable 
elevation  by  what  he  achieved,  excellence  rising  to 
a  higher  grade,  and  mediocrity  becoming  less  es- 
teemed. This  influence  was  felt  among  both  oflicials 
and  undergraduates,  and  it  began  to  be  realized  that 
the  old  rale  of  the  arithmetics,  that  **more  required 
more,"  was  making  men  work  harder  and  with  more 
of  a  will,  and  that  a  decided  new  departure  had 
been  taken,  never  thereafter  to  be  ignored,  and  from 
which  there  was  to  be  no  retrogression.  And  yet 
the  hindrances  that,  in  our  time,  impeded  both 
tochers  and  taught,  were  of  the  most  perplexing, 
aggravating  and  discouraging  nature.  President 
Wheelock  and  the  board  of  trustees  had  got  to- 
gether by  the  ears,  the  issue  of  their  contest  bring- 
ing him  to  g^ef  and  to  deposition  from  his  ofllce. 
A  new  president,  Rev.  Francis  Brown,  was  elected, 
and  time  was  required  for  him  to  get  well  into  har- 
ness, and  to  make  the  college  feel  the  power  and 
push  of  that  healthful  influence  which  he  afterward 
so  admirably  and  efficiently  exerted.  Never  was 
college  official  more  beloved  and  revered.  The  new 
rival  institution  created  by  the  State  legislature,  had 
been  duly  inaugurated,  had  been  put  into  possession 
of  the  college  seal,  the  college  library,  its  only  build- 
ing and  its  only  chapeL  We  lads  had  looked  out 
for  the  two  libraries  of  the  college  societies,  the  Fra- 
ternity and  the  Social  Friends,  and  quickly  and 
safely  removed  them  from  the  college  buildings  to 
private  quarters;  and  when  Professors  Dean  and 
Carter,  of  the  university,  with  a  horde  of  village 
roughs,  knowing  nothing  of  such  removal,  broke 
into  the  library  room  of  the  Social  Friends,  in  the 
second  story  of  the  southern  end  of  the  college 


building,  the  members  of  the  Fraternity,  then  in 
session,  hearing  the  crash  of  axes  and  crowbars  — 
vM^  ego  meminij  nam  eamm  fui  para  —  rushed  to 
the  rescue  and  made  prisoners  of  the  whole  crowd, 
sending  home  the  "  ignobile  vnlgus^^^  but  imprisoning 
Dean  and  Qarter  until  they  pledged  their  honor  to 
us  captors  that  they  would  *•  never  do  so  again." 
They  were  then  escorted  to  their  homes,  each  by  a 
trio  of  collegians,  I,  small  chap  as  I  was,  being  one, 
so  honored,  I  suppose,  because,  having  first  rushed 
to  the  library  from  the  Fraternity  room,  I  had  an- 
nounced the  cause  of  the  disturbing  noise.  Neither 
the  names  of  those  two  professoi-s,  nor  that  of  Allen, 
president  of  the  new  university,  will  be  found  in  the  - 
Triennial  Government  Catalogue  of  Dartmouth,  they 
being  unrecognized  interlopers.  In  fact,  the  whole 
creation  of  the  university  was  a  political  trick  and  un- 
substantial fraud,  "a  thing  of  shreds  and  patches," 
which,  at  the  bidding  of  the  Supreme  Court  of  the 
United  States,  after  Webster's  great  argument,  like 
the  ghost  of  poor  lost  Creusa, 

tenues  recewU  in  auraat 

nee  poet  oeulia  est  reddila  nottrie^— 

the  "unsubstantial  pageant  faded,"  and  ^*not  a 
rack  behind." 

But  it  was  a  disturbing  element  for  a  couple  of 
years,  and  could  not  but  occupy  our  thoughts  and 
conversation,  and  unfavorably  affect  our  studyings 
and  the  methods  and  thoroughness  of  our  instruct- 
ings.  I  remember  well  the  poverty  of  our  illustra- 
tive apparatus,  and  the  ingenious  devices  to  which 
Prof.  Adams  was  compelled  to  resort,  to  supplement 
its  incompleteness.  Not  seldom  was  he  constrained 
to  leave  to  our  imaginations  the  practical  demon- 
stration of  some  principle  in  natural  philosophy. 
So,  too,  were  we  without  the  college  library,  which, 
though  then  small,  had  nevertheless  many  valuable 
books  of  reference,  which  would  greatly  have  helped 
us  over  and  through  many  a  difficult  passage  in  our 
classics.  As  for  recitation  rooms  and  a  chapel,  we 
got  them  in  the  vilUge  wherever  we  could.  The 
whole  situation  was  a  tangle  of  embarrassments; 
and  if  there  ever  was  an  actual  **  pursuit  of  knowl- 
edge under  difficulties,"  it  was  at  Dartmouth  Col- 
lege at  the  period  1815-1818,  when  Choate  was  an 
undergraduate. 

But  the  extraordinary  state  of  affairs  itself,  the 
sympathy  of  the  college  instructors  toward  the 
struggling  and  loyal  students,  and  the  sympathy  of 
the  students  toward  faithful,  zealous  and  self-sacri- 
ficing teachers,  generated  a  spirit  of  the  most  earn- 
est, and  therefore  successful,  industry,  and  I  have 
always  believed  that  the  good  order,  the  persistent 
obedience,  the  thoughtful  fidelity  to  work,  and  the 
unbroken  friendship  which  characterized  the  inter- 
course of  teachers  and  taught,  supplemented  by  the 
strong  religious  infiuence  which  then  pervaded  the 
institution,  were  all  ministrations  which  helped  to 
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tarn  our  then  evil  into  great  good  for  ua  all.  Our 
successors  at  the  college  can  never  realize  the  weight 
of  the  troubles  that  embarrassed  and  impeded  us, 
nor  the  joy  when  those  troubles  passed  away.  May 
they,  in  her  prosperity,  be  as  faithful  to  her,  as  were 
we  in  her  deepest  adrersity. 

Salve  Dartmuthensis  mater! 

Salve  <2uogu«  quiaque  fraterl 

Alma  mater  quam  amamus  — 

Cujus  nomen  celebramus. 

Oi^fus  flflorto  cordi  euique, 

Cfu^  laudes  mtnt  uhique. 

But  to  return:  Graduating  in  1818,  I  left  Choate 
behind  me  as  Senior,  he  graduating  in  1819,  with 
the  valedictory,  an  address  which  verified  to  the 
full  his  pre-eminent  power  of  scholarship,  the 
breadth  and  extent  of  his  fields  of  reading  and  of 
thought,  his  comprehensive  grasp  of  fact  and  power 
of  statement,  and  the  magnetism  of  his  oratory, 
passages  in  it  not  only  eliciting  the  most  demonstra- 
tive applause,  but  moving  hearts  in  sympathy  and 
many  an  eye  to  tears. 

He  served  afterward,  though  I  think  but  a  single 
year,  as  tutor,  and  then  commenced  a  course  of  study 
at  the  Law  School  at  Cambridge,  continuing  it  in 
the  office  at  Washington  of  Mr.  Wirt,  Attorney- 
General  of  the  United  States.  His  fidelity  In  study 
and  his  purity  of  life  when  an  undergraduate,  charac- 
terized him  while  preparing  for  his  life  profession. 
I  lost  sight  of  him  mainly  during  these  years,  hav- 
ing myself  elected  and  entered  upon  the  work  of  a 
teacher  in  the  Public  Latin  School  of  this  city.  He, 
however,  reappeared  in  our  neighborhood,  opening 
his  office  in  Danvers,  that  portion  of  the  town  now 
calUd  Peabody,  it  being  practically  a  suburb  of 
Salem.  Here,  though  under  the  discouragements 
that  always  attend  early  professional  life,  he  laid  the 
foundation  of  his  future  success,  by  a  fidelity  in 
small  things,  which  proved  his  fitness  to  be  en- 
trusted with  the  conduct  of  greater.  Our  avoca- 
tions lying  in  different  fields,  I  met  him  but  occa- 
sionally, yet  there  was  always  beaming  forth  from 
him  the  same  genial  and  friendly  recognition  that 
had  so  often  made  me  happy  in  college,  and  I  always 
have  considered  it,  and  shall  always  continue  to  con- 
sider it,  as  one  of  the  highest  happinesses  and  privi- 
leges of  a  not  short  life,  that  I  was  permitted,  for  so 
many  years,  to  enjoy  the  good  will  and  the  friend- 
ship of  so  good,  so  pure,  so  noble  a  man  as  Rufus 
Choate.  Very  truly  yours, 

Henry  K.  Oliver, 

B,  a  et  K  a,  1818. 

Dr.  Boyden  says  of  Mr.  Choate : 

"We  entered  college  together  in  1816.  He  was 
between  fifteen  and  sixteen  years  of  age,  very  youth- 
ful and  enga^g  in  appearance,  modest  and  unpre- 
tentious in  manner.  He  had  been  fitted  for  college 
in  a  rather  desultory  way,  his  preliminary  studies' 
with  the  minister,  the  doctor  and  the  schoolmaster, 


having  been  interrupted  by  seasons  of  work  on  his 
father's  farm.  He  had  spent  a  short  time  at  Hamp- 
ton Academy  just  before  coming  to  Dartmouth. 
Several  students,  fresh  from  Andover,  entered  at  the 
same  time.  They  were  more  fully  prepared  than 
he,  and,  at  the  start,  showed  to  better  advantage  in 
their  recitations.  But,  by  and  by,  some  of  these 
began  to  fall  from  their  first  estate,  and  it  was  re- 
marked about  the  same  time,  that  *that  young 
Choate  in  the  comer,  recited  remarkably  well*  Be- 
fore the  end  of  the  first  term  he  was  the  acknowl- 
edged leader  of  the  class,  and  he  maintained  that 
position  until  graduation,  without  apparent  difficulty. 
No  one  pretented  to  rival  him,  nor  did  he  invite  com- 
parison. He  paid  little  attention  to  the  proficiency 
of  his  fellow  students.  His  talk  was  of  eminent 
scholars  of  other  countries  and  of  former  times, 
and  they  seemed  the  objects  of  his  emulation.  One 
European  scholar  being  mentioned  as  having  com- 
mitted to  memory  the  Greek  primitives,  Choate 
seems  to  have  accepted  the  suggestion  as  a  valuable 
one.  A  few  weeks  afterward  I  was  in  his  room, 
and  he  asked  me  to  hear  him  recite.  I  took  a  book 
and  listened  to  him,  page  after  page,  in  the  Greek 
primitives,  repeated  without  x)stentation,  but  merely, 
to  all  appearance,  to  test  himself. 

*^  He  did  not  limit  his  studies  to  the  curriculum. 
After  the  first  year  he  read  a  great  deal  beyond  the 
prescribed  course,  especially  in  Cicero,  of  whose 
works  he  thus  went  over  several,  and  took  up  besides 
some  of  the  Greek  authors. 

He  neglected  athletic  exercises  almost  entirely. 
His  chief  relaxations  from  study  were  of  a  social 
character.  He  would  get  half  a  dozen  of  the  stu- 
dents in  his  room,  and,  refreshments  being  obtained, 
would  give  himself  up  with  them  to  having  a 
*good  time.' 

''  In  the  public  exercises  of  the  college  he  attracted 
much  attention.  If  he  had  an  oration  to  deliver, 
the  audience  was  always  eager  to  hear  it,  and  gen- 
erally was  rewarded  by  a  masterly  effort 

"As  we  adopted  different  professions, he  the  law  and 
I  medicine,  I  had  few  opportunities  of  witnessing 
the  displays  of  his  maturer  powers,  much  to  my 
regret.  But  our  personal  intimacy  was  very  great, 
and  continued  through  life. 

"  I  had,  from  the  first,  no  doubt  that  he  would 
strive  for  and  attain  the  foremost  rank  in  his  profes- 
sion. When  he  commenced  practice  in  Salem,  we 
had  two  or  three  old  lawyers,  of  whom  Mr.  Thorn- 
dyke  was  one.  I  laid  to  him,  *  Mr.  Choate  is  not 
in  the  Superior  Court  yet'  (his  time  not  having 
expired  in  the  Common  Pleas),  *but  I  know  him 
very  well,  and  he  will  be  at  the  head  of  the  Essex 
bar  as  soon  as  he  can  get  there.'  The  old  lawyer 
looked  at  me  with  surprise  and  incredulity,  but  I 
had  the  pleasure  of  hearing  him,  before  many  years 
had  elapsed,  admit  the  fulfillment  of  my  prophecy. 
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'*  During  the  earlier  years  of  his  practice,  he  some- 
times spoke  to  me  of  his  aspirations,  one  of  which 
was  to  be  one  of  oar  chief  justices.  He  was  offered 
a  judgeship  afterward,  but  never  could  afford  to 
accept. 

"  His  professional  income  he  spent  lavishly.  He 
gave  away  a  great  deal,  and  neglected,  in  many  in- 
stances, to  collect  or  to  charge  for  his  services.  He 
was  careless  in  payment,  too,  but  never  to  the  point 
of  injustice.  Having  borrowed  a  sum  of  money 
when  a  young  man,  he  retained  it  for  many  years, 
always  paying  interest,  though  it  is  certain  he  could 
have  repaid  the  principal  many  times  over  if  it  had 
been  necessary.  Finally  I,  as  the  representative  of 
one  of  the  heirs  of  the  lender,  had  occasion  to  ask 
for  the  nooney,  and  it  was  paid  at  once.  When  pay- 
ing the  interest  he  said  to  me  on  one  occasion :  *  You 
have  had  some  trouble  about  this;  I  will  give  you 
your  law/  and  he  did,  both  advice  and  service, 
when  needed.  I  had  occasion  to  know  much  of  his 
benefactions,  as  I  was  sometimes  his  almoner.  Some 
instances  of  his  generosity  I  communicated  to  Mr. 
Brown  when  he  was  preparing  his  book. 

'*  His  love  of  study  lasted  through  life,  and  he  ac- 
counted it  as  one  of  his  chief  blessings.  In  speak- 
ing to  me  of  his  son  one  day,  he  held  up  his  hand 
and  said:  *I  would  give  that  finger  if  it  would 
make  him  love  study  as  I  do.'  , 

"  The  humorous  side  of  his  character  has  been  to 
8o  great  an  extent  that  on  which  the  public  atten- 
tion has  been  hitherto  fixed,  that  it  needs  no  illustra- 
tion. But  his  evenness  of  temper  is  worth  remark- 
ing. He  was  always  agreeable,  genial,  companion- 
able, playful  even,  toward  those  with  whom  he 
was  intimate.  I  could  never  be  long  in  his  com- 
pany without  hearing  some  enlivening  pleas- 
antry. 

'*  I  do  not  think  Mr.  Ohoate  was  fitted  to  be  a  leader 
in  politics.  He  was  constitutionally  timid  and  con- 
servative. Given  a  leader,  like  Webster,  he  was 
a  useful  and  zealous  supporter.  Let  him  have  a 
question  to  argue,  and  if  he  felt  that  the  country 
was  his  client,  he  waxed  eloquent  and  sought  eagerly 
for  victory.  During  Webster's  life-time  he  initiated 
no  policy.  The  latter,  on  his  death-bed,  told  Ohoate : 
'  You  have  a  great  future  before  you  if  you  go  with 
the  party  and  direct  them.'  Ohoate  could  go  with 
the  party;  he  could  even  go  against  it;  but  the 
instinct  of  leadership  was  weak  in  him ;  to  control 
tiie  party  was  work  to  which  he  was  not  fitted,  an 
ap-hill  labor. 

"  It  is  exceedingly  difficult  to  describe  or  to  charac- 
terize such  a  man.  He  was  unlike  any  other  I  have 
known.  Webster  seemed  to  be  a  good  deal  like 
other  folks,  only  there  was  more  of  him.  But 
Cboate  was  peculiar,  a  strange,  beautiful  product  of 
our  time,  not  to  be  measured  by  reference  to  ordi- 
nary men.'* 


THE  NERD  OF  REFORM  IN  OUR  FEDERAL 
JUDICIAL  SYSTEM. 

AT  the  annual  dinner  of  the  Chicafi;o  Bar  Associa- 
tion, on  the  27th  ult.,  Jud^e  Dillon,  of  the  United 
States  Cirouit  Court,  made  these  remarks: 

**Such  an  association  as  this  does  not  exist  for  its 
members  alone.  In  this  oouiitry  our  material  interests 
are  so  closely  ibterlaced  as  not  to  be  marked  or  defined 
by  municipal  or  State  lines.  Whatever  good  fruit  you 
secure  for  yourselves,  you  inevitably  secure  for  all. 

*'  On  such  occasion  as  this,  Mr.  President,  it  ought 
not  to  be  forgotten  that  there  are  many  causes  in  this 
country  which  operate  with  g^at  force  to  produce  an 
imperfect  system  of  jurisprudence ;  and,  therefore,  the 
duty  of  the  lawyer  and  judge  to  guard,  as  far  as  possi- 
ble, against  such  a  result,  is  a  duty  of  imperative  obli- 
gation. I  shall  mention  only  one  or  two  of  these  causes. 
One  of  them  grows  out  of  our  duplex  system  of  State 
and  Federal  Government,  and  i)  unavoidable.  Forty 
State  courts  of  last  resort  and  as  many  Federal  courts 
sitting  in  the  same  States  with  concurrent  jurisdiction, 
cannot,  without  great  learning  and  infinite  care,  build 
up  a  harmonious  and  symmetrical  system  of  jurispru- 
dence. The  difficulty  in  the  way  of  the  judges  is 
seriously  increased  by  the  burdensome  and  exacting 
pressure  of  their  duties.  They  lack,  in  general,  neither 
learning  nor  industry ;  their  chief  want  is  the  want  of 
time. 

'*  I  shall  not  speak  of  myself,  but  in  illustration  of 
what  I  am  saying,  I  may,  perhaps  fitly,  refer  to  the 
nature  and  extent  of  my  judicial  labors.  The  other 
circuits  are  in  the  same  situation.  The  lawyers  who 
practice  in  Judge  Drummond's  court  need  no  informa- 
tion concerning  his  great  labors. 

*'The  trans-Mississippi  Federal  Cirouit  embraces 
seven  States,  and  extends  in  an  unbroken  reach  of  ter- 
ritory from  the  British  possessions  on  the  north  to 
Louisiana  and  Texas  on  the  south;  from  the  Missis- 
sippi on  the  east  to  and  including  the  Rocky  Moun- 
tains on  the  west.  It  comprises  the  States  of  Minne- 
sota, Iowa,  Nebraska,  Kansas,  Missouri,  Arkansas  and 
Colorado.  In  each  of  these  States  there  are  two  terms 
a  year,  and  in  one  of  them  four  terms,  making  sixteen 
terms  annually.  With  the  exception  of  Arkansas  and 
Colorado,  I  have  for  the  last  eight  years  attended 
twice  a  year  the  terms  of  court  in  each  of  these  States 
and  in  Arkansas  and  Colorado,  since  its  admission,  in- 
variably once  each  year,  and  sometimes  twice.  The 
distances  actually  traveled  are  immense ;  not  less  than 
10,000  miles  a  year.  The  distance  from  St.  Paul,  where 
one  can  almost  cast  a  stone  across  the  Mississippi  to 
Arkansas,  where  the  stream  has  broadened  into  a 
mighty  and  majestic  river,  bearing  the  commerce  of 
twelve  States,  and  on  whose  lordly  bosom  hostile 
fleets  have  contended,  is  vast.  And  the  distance  from 
the  great  city  of  St.  Louis  to  where  Denver  serenely 
sits,  sentineled  and  begirt  by  the  lofty  and  snow-clad 
peaks  of  the  Rocky  Mountains,  is  scarcely  less. 

'*The  dockets  are  crowded  with  causes,  original  and 
appellate,  of  great  variety  and  importance,  civil  and 
criminal,  at  law  and  in  equity,  in  (admiralty  and  in 
bankruptcy.  And  this  is  only  typical  of  the  condition 
of  the  other  circuits.  With  so  much  work  and  with  so 
little  time  for  deliberate  and  sedate  consideration, 
mistakes  must  be  numerous.  But  the  fault  lies  not  so 
much  with  the  overworked  judges,  as  with  the  faulty 
system  which  imposes  such  vast  labors  upon  them. 
The  State  judges  generally  are  almost  equally  over- 
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burdened.  Hence  we  iueyitably  have  a  oonstantly 
inoreasing  mans  of  decisions.  State  and  Federal,  many 
of  which  must  be  erroneous,  and  which,  while  standing 
as  precedents,  l>ear  pernicious  fruits. 

**  Judges,  State  or  Federal,  do  not  forget  the  weighty 
advice  of  old  Bulstrode,  so  quaintly  expressed  in  the 
dedication  of  his  second  volume,  in  the  time  of  the 
Commonwealth,  over  two  hundred  years  ago,  *  That  as 
laws  are  the  anchors  of  the  republic,  3o  the  Judicial 
reports  are  as  the  anchors  of  the  laws,  and,  therefore, 
*  ought  to  he  well  weighed  before  put  out.*  Judges  do  not 
forget  this  advice,  but  the  trouble  is  that  they  find  it 
impracticable,  for  want  of  time,  to  follow  it.  The  re- 
sult is,  that  the  Supreme  Court  has  nine  hundred  cases 
on  its  calendar,  and,  with  all  the  industry  of  its  judges, 
is  three  years  in  arrears. 

"  Feeling,  as  I  have  felt  for  years,  the  force  of  the 
trials,  private  and  public,  which  inevitably  spring  out 
of  this  condition  of  things,  I  have  learned  with  ex- 
treme satisfaction  that  so  far  as  the  Federal  courts  are 
concerned,  an  eminent  citizen  of  this  State,  who  for 
many  years  adorned  its  bench,  until  he  was  transfer- 
red to  the  Supreme  Court  of  the  United  States,  and 
who  is  now  a  senator  in  Congress,  is  actively  lending 
the  weight  of  his  great  character  and  ripe  experience 
to  a  needed  reform. 

'*  And  the  only  practical  point  to  the  remarks  which 
I  am  having  the  honor  to  make  in  this  distinguished 
presence  is,  that  I  trust  the  Bar  Association  of  this 
imperial  city  will  pronounce  its  judgment  in  favor  of 
the  proposed  legislation  of  Senator  Davis,  and  warmly 
aid  him  in  securing  its  adoption.*' 


RECOVERY  OF  MONEY  PAID  ON  INCOMPLETE 
ILLEGAL  CONTRACT. 

UNITED  STATES    CIRCUIT    COURT,  NORTHERN  DIS- 
TRICT OF  NEW  YORK,  DECEMBER,  J877. 

Knowm?on  V.  C0NGRIE88  AND  Empire  Spriko  Com- 
pany. 

When  payments  are  made  upon  an  illegal  contract  and  the 
parties  are  in  pari  delicto^  a  recovery  can  be  had  as  for 
money  had  and  received,  where  the  illegality  is  in  the 
contract  itself  and  that  contract  is  not  executed.  In 
such  case  there  is  a  locus  pcRuiteiitioe^  the  delictum  is  In- 
complete and  the  contract  may  be  rescinded  by  either 
party. 

A  corporation  in  which  plaintiff  was  a  stockholder  and 
trustee  illegally  instituted  proceedings  to  increase  Its 
stock,  plaintiff  participating  in  such  proceedings  and 
subscribing  for  stock.  By  the  agreement  of  subscrip- 
tion it  was  provided  that  payments  on  the  new  stock 
should  be  made  to  the  corporation  as  called  for  by  the 
directors,  and  that  In  case  of  failure  to  pay  within  sixty 
days,  the  party  failing  should  forfeit  all  previous  pay- 
ments.  Plaintiff  paid  the  first  call  but  failed  to  pay 
the  second,  and  a  forfeiture  was  declared  against  him, 
but  before  any  scrip  was  issued  for  any  of  the  increased 
stock  the  project  to  increase  the  stock  was  abandoned. 
Held^  in  an  action  thereafter  brought  to  recover  the 
money  paid  on  the  first  call,  that  the  locus  pcmitentia 
was  still  open  to  plaintiff  and  be  might  recover.  Knowl- 
Um  V.  Empire  Spring  Co.^  67  N.  Y.  618,  dissented  from. 

ACTION  to  recover  back  money  paid  on  subscription 
to  shares  of  corporate  stock.  The  facts  appear 
in  the  opinion. 

Wallaos,  J.  This  case  comes  here  by  removal  from 
the  State  court  after  a  decision  adverse  to  the  plaintiff 
by  the  Commission  of  Appeals,  reversing  the  judgment 
of  the  Supreme  Court  in  favor  of  plaintiff,  and  order- 
ing a  new  trial.    57  N.  Y.  618. 

The  plaintiff  seeks  to  recover  118,980  paid  by  him  to 
the  defendant  upon  a  subscription  for  shares  of  its 
capital  stock.    The  defendant,  by  the  action  of  Its  di- 


rectors and  stockholders,  instituted  proceedings  for 
an  increase  of  Its  capital,  and  the  subscription  agree- 
ment was  prepared  and  executed  in  furtherance  of  that 
object.  It  has  been  assumed  in  the  arguments  of 
counsel  that  these  proceedings  were  illegal,  as  in  con- 
travention of  the  statute  under  which  the  defendant 
was  organized,  and  constructively  fraudulent  as  to  the 
public  and  all  stockholders  not  assenting  thereto,  and 
the  decision  of  the  case  in  the  State  courts  has  been  ad- 
judicated upon  this  assumption.  The  plaintiff  was  a 
stockholder  and  trustee  of  the  defendant,  and  partici- 
pated actively  in  these  proceedings. 

The  subscription  agreement  provided  that  the  sub- 
scribers should  pay  the  defendant  for  the  new  shares 
in  installments  as  called  for  by  the  directors,  and,  upon 
failure  to  pay  any  call  for  sixty  days,  should  forfeit  all 
sums  theretofore  paid  upon  the  subscription.  Plain- 
tiff paid  the  sum  in  controversy  upon  the  first  call  un- 
der the  subscription,  but  failed  to  respond  to  subse- 
quent calls  for  more  than  sixty  days.  After  a  resolu- 
tion had  been  passed  by  the  directors  forfeiting  plain- 
tiff's rights  for  delinquency,  but  before  any  scrip  was 
issued  for  the  new  stock,  and  while  the  proceedings 
were  inchoate,  the  stockholders  resolved  to  abandon 
the  project  to  increase  the  stock,  and  pursuant  to  this 
action  the  directors  adjusted  with  parties  who  held 
receipts  for  payments  under  the  subscription  by  giving 
them  the  bonds  of  the  defendant  issued  for  that  pur- 
pose. 

No  bonds  were  tendered  to  the  plaintiff.  He  de- 
manded repayment  of  the  money  paid  upon  the  sub- 
scription, and,  being  refused,  brought  this  action. 

If  the  subscription  agreement  was  valid  the  plain- 
tiff can  have  no  redress,  but  must  be  held  to  his  stipu- 
lation to  forfeit  the  payment  for  his  delinquency  In 
responding  to  subsequent  calls.  The  defendant  had 
become  entitled  to  the  plaintiff's  money  by  the  tenna 
of  the  subscription  agreement  at  the  time  it  concluded 
to  abandon  the  scheme  for  increasing  its  capital,  and, 
however  hard  and  inequitable  it  may  seem  that  de- 
fendant should  retain  this  money,  while  abandoning 
the  project  for  which  it  was  received,  its  legal  right  so 
to  do  is  clear.  On  the  other  hand,  if  the  subscription 
was  executed  as  part  of  an  illegal  Rcheme,  it  is  void  iu 
all  its  conditions  and  the  defendant  can  take  nothing 
under  color  of  the  forfeiture  stipulated  for.  The  sole 
question  in  any  view,  therefore,  is  whether  the  plain- 
tiff will  be  permitted  to  recover  money  paid  in  par- 
tial performance  of  an  illegal  transaction.  The  de- 
fendant has  no  right  to  the  money  unless  that  of  pos- 
session under  circumstances  which  deny  to  the  plain- 
tiff the  assistance  of  the  court  in  reclaiming  it. 

Certain  propositions  applicable  to  the  present  case 
are  not  debatable. 

Courts  of  justice  refuse  to  entertain  any  application 
to  enforce  a  contract  or  transaction  which  is  immoral 
or  subversive  of  public  policy,  or  iu  contravention  of 
a  statute.  Where  the  transaction  has  been  consum- 
mated or  the  contract  has  been  executed,  if  the  par- 
ties to  it  are  in  pari  delicto,  neither  will  be  permitted 
to  recover  money  or  property  delivered  to  the  other  in 
furtherance  of  it. 

When  the  law  which  the  transaction  contravenes  is 
designed  for  the  coercion  of  one  party  or  the  protec- 
tion of  the  other,  or  where  one  party  is  the  principal 
offender  and  the  other  acquiesces  by  constraint  of  cir- 
cumstances, the  parties  are  not  in  pari  delictOj  and  the 
lesser  offender  will  be  relieved,  although  the  illegal 
transaction  has  been  consummatecT.^   ^-  --  ^  ^  ^  ^ 
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So  far  there  is  no  diversity  of  opinion  among  text- 
writers  or  in  the  reported  oases.  Another  proposition 
of  controlling  importance  in  this  case,  advanced  by  all 
the  commentators  and  sanctioned  by  many  decisions, 
has  been  denied  by  the  high  authority  of  the  Commis- 
sion  of  Appeals,  which  is,  that  when  the  contract  or 
transaction  is  bat  partially  performed,  there  is  a  locus 
panitetUicR^  and  either  party  may  rescind . 

In  deciding  the  present  case  the'Commission  of  Ap- 
peals (Dwight,  Commissioner,  dissenting)  have  held 
that  money  paid  by  one  party  in  part  performance  of 
an  illegal  transaction  cannot  be  recovered  back  where 
both  parties  are  in  pari  delictOt  and  that  no  distinction 
exists  as  to  the  right  of  recovery  between  cases  of  par- 
tial and  of  entire  performance. 

Notwithstanding  the  great  respect  which  I  entertain 
for  the  aathority  of  the  Ck>mmission  of  Appeals,  I  am 
constrained  to  differ  from  the  conclusion  thus  reached, 
and  must  iiold  in  the  language  adopted  by  Mr.  Justice 
Bradley  (Thonuu  v.  CUy  of  Richmond,  12  Wall.  855) : 
**A  recovery  can  be  had  as  for  money  had  and  re- 
ceived, where  the  illegality  consists  in  the  contract  it- 
self and  that  contract  is  not  executed ;  in  such  case 
there  is  a  loctts  pcenUenticB,  the  delictum  is  incomplete 
and  the  contract  may  be  rescinded  by  either  party.*' 
This  statement  of  the  law  finds  support  in  the  early 
case  of  WaOcer  v.  Chapman,  Lolft.  842,  where  the 
plaintiff  had  paid  money  to  procure  a  place  in  the  cus- 
toms, but  which  he  did  not  get,  and  brought  suit  to 
recover  back  the  payment,  and  Lord  Mansfield  de- 
elded  in  his  favor;  and  upon  the  authority  of  this  case, 
in  the  subsequent  'case  of  Lotcrey  v.  BourdieuSt  Doug. 
468,  which  was  an  action  to  recover  a  premium 
paid  upon  an  insurance  which  was  merely  a  gaming 
contract,  but  was  brought  after  the  event  had  hap- 
pened upon  which  the  insurance  was  to  be  paid,  Bul- 
ler,  J.,  said :  **  There  is  a  sound  distinction  between 
contracts  executed  and  executory,*'  and  the  plaintiff 
was  defeated  because  the  agreement  was  not  execu- 
tory. In  Tappenden  v.  Randall,  2  Bos.  Bo  P.  486,  an 
action  was  maintained  to  recover  a  payment  upon  an 
illegal  contract.  Heath,  J.,  after  adverting  to  the  dis- 
tinction between  executed  and  executory  contracts, 
stated  by  Justice  BuUer,  saying:  "  I  think  there  ought 
to  be  a  locus  paniUnHcR,  and  that  a  party  should  not 
be  compelled  to  adhere  to  his  contract.**  In  Haaelton 
Y,  JaOcson,  8  B.  A^  C.  221,  Littledale,  J.,  says:  '*If  two 
parties  enter  into  an  illegal  contract  and  money  is 
paid  upon  it  by  one  to  the  other,  that  may  be  recov- 
ered back  before  the  execution  of  the  contract,  but 
not  afterward,**  and  a  recovery  was  allowed  on  this 
ground.  Other  oases  which  proceeded  upon  this  same 
rule  are,  Aubert  v.  Walsh,  4  Taunt.  277;  Bush  v. 
Place,  id.  291;  Bone  v.  Eckless,  1  Hurlst.  &  Norm. 
(Excb.)  925. 

The  same  doctrine  has  been  recognized  In  our  own 
oourtB.  WhiU  v.  Franklin  Bank,  22  Pick.  184;  NeUis 
V.  Clark,  4  HiU,  424;  Morgan  v.  Oroff,  4  Barb.  628. 
And  in  the  latest  English  case,  Taylor  v.  Botoers,  84 
li.  T.  Rep.  (N.  S.)  088,  decided  in  the  Court  of  Appeal 
in  1876,  the  plaintiff  was  permitted  to  recover  prop- 
erty transferred  to  defraud  creditors  where  the  scheme 
was  not  folly  carried  out,  Mellish,  L.  J.,  saying: 
**  If  money  is  paid  or  goods  delivered  for  an  illegal 
purpose,  and  that  purpose  is  afterward  abandoned  and 
repudiated,  I  think  the  person  paying  the  money  or 
delivering  the  goods  may  recover;  but  if  he  waits 
until  the  illegal  transaction  is  carried  out,  or  seeks  to 


In  opposition  to  these  authorities  there  is  not  a  sin- 
gle case,  of  which  I  am  aware,  sustaining  the  conclu- 
sion of  the  Commission  of  Appeals.  The  cases  cited 
in  support  of  that  conclusion,  in  the  opinion  of 
Lott,  Chief  Commissioner,  are :  Perkins  v.  Savage, 
16  Wend.  412;  Bell,  ex  parte,  1  M.  &  S.  761 ;  Uowson  v. 
Hancock,  8  Term,  675;  Bush  v.  Ploce,  6  Cow.  431,  and 
Saratoga  County  Bank  v.  King,  44  N.  Y.  92.  In  none 
of  these  oases  did  the  question  arise  whether  the  plain- 
tiff could  succeed  in  an  action  in  disaflOlrmance  of  an 
unexecuted  illegal  contract. 

In  conclusion,  I  concur  in  the  dissenting  opinion  of 
Dwight,  Comm'r,  **  That  the  rule  is  well  stated  in  2 
Comyn  on  Cout.  109 ;  if  the  contract  continues  execu- 
tory and  the  party  paying  the  money  be  desirous  of 
rescinding  it,  he  may  do  so  and  recover  back  his  de- 
posit." A  different  rule  would  hold  out  an  induce- 
ment to  parties  to  an  illegal  transaction  to  persevere 
in  their  efforts  to  violate  the  law. 

That  the  transaction  in  furtherance  of  which  the 
payment  was  made  has  never  l>een  consummated  is 
clear.  Before  any  stock  was  issued  the  scheme  to 
issue  it  was  rescinded  by  the  defendant.  The  real 
question  is,  was  the  locus  pcenitentice  open  to  the  plain- 
tiff at  the  time  he  brought  this  suit.  He  had  declined 
to  respond  to  the  second  call  when  the  defendant  re- 
scinded. Can  there  be  any  doubt  that  up  to  the  time 
of  the  abandonment  of  the  scheme  by  the  defendant 
the  plaintiff  could  have  resorted  to  a  court  <>{  equity 
aud  restrained  further  proceedings  and  vacated  the 
proceedings  already  taken  ?  The  cases  are  numerous 
where  courts  of  equity  have  interfered  to  prevent  the 
consummation  of  a  wrong  upon  the  motion  of  a  party 
who  was  instrumental  in  its  inception.  It  is  laid  down 
by  Judge  Story  (1  Eq.  Jur.,  S  298),  that  '*  where  the 
agreements  or  other  transactions  are  repudiated  on 
account  of  being  against  public  policy,  the  circum- 
stance that  the  relief  is  asked  by  a  party  who  is  par- 
ticeps  crimiuis  is  not  in  equity  material.  The  reason 
is  that  the  public  interest  requires  that  relief  should 
be  given,  and  it  is  given  to  the  public  through  the 
party.  Aud  in  these  cases  relief  will  be  granted  not 
only  by^setting  the  agreement  or  transaction  aside,  but 
also  in  many  cases  by  ordering  a  repayment  of  any 
money  paid  under  it.**  See,  also,  NevUl  v.  Wilkinson, 
1  Brown's  Ch.  478,  note  ''a.**  If  the  plaintiff  had  re- 
ceived the  fruits  of  the  illegal  transaction,  in  equity 
as  at  law,  he  could  not  have  recovered  his  payment, 
but  until  then  not  only  could  he  have  been  heard,  but 
restitution  would  have  been  made  to  him. 

The  locus  poenitentict  was  open  to  the  plaintiff  so  long 
as  he  was  in  a  position  to  resort  to  a  court  of  equity, 
and  surely  it  was  not  closed  to  him  by  the  action  of 
the  defendant  in  rescinding  the  illegal  scheme. 

After  that  action  on  the  part  of  the  defendant  the 
plaintiff  took  the  only  steps  he  could  take  in  repudia- 
tion of  the  transaction  by  demanding  his  money  and 
bringing  his  suit.  He  is  not  to  be  denied  relief  upon 
the  theory  that  the  delictum  was  complete. 

It  is  claimed  that  no  payment  was  in  fact  made  of 
the  sum  sought  to  be  recovered  by  plaintiff.  A  divi- 
dend of  four  per  cent  had  been  declared  by  the  de- 
fendant to  its  stockholders,  among  them  to  Sheehan, 
who  transferred  his  interest  to  the  plaintiff,  and  the 
dividend,  instead  of  being  paid  in  money,  was  cred- 
ited, by  an  agreement,  as  a  payment  of  the  first  call 
under  the  subscription.  Stockholders  who  did  not 
subscribe  for  the  new  stock  were  paid  in  money. 


,._«.i —  )f 


4J^~.«.     A^ 


rv«-       *,-»e.*-\0^ 


AnMA      fkot- 


12 


THE  ALBANY  LAW  JOURNAL. 


the  dividend  was  a  fictitious  or  frauduleut  oue. 
The  defendant  has  treated  the  dividend  as  though  ac- 
tually paid,  nut  only  in  crediting  it  as  a  paymeut,  but 
in  its  dealings  with  the  other  stockholders,  and  it  is 
now  too  late  to  question  its  validity. 

The  plaintiff  bought  it  of  Sheehan  and  paid  for  it  in 
full.  His  rights  are  the  same  as  though  he  had  bor- 
rowed the  money  of  Sheehan  to  make  the  payment  of 
the  call. 

Judgment  is  ordered  for  plaintiff  for  113,980,  with 
interest  from  February  20, 1866. 


LIABILITY   OF   MUNICIPAL   CORPORATIONS 

FOR  FLOODING,  CAUSED  BY  STREET 

IMPROVEMENTS. 

SUPREME  COURT  OF  RHODE  ISLAND,  MARCH,  18T7. 

INMAN  V,  Tripp. 

Where  a  city,  by  the  manner  in  which  it  grades  a  street, 
collects  the  water  from  a  wide  area  and  empties  it 
charged  with  the  street  flith  upon  plaintllTs  adjoining 
land,  and  into  bis  cellar  and  well,  It  is  liable  lor  the 
damage  done  plaintiff  thereby. 

TRESPASS  on  the  case  brought  by  Willard  F.  In- 
man  and  another  against  Benjamin  Tripp,  Treas- 
urer of  the  city  of  Providence,  heard  under  the  sub- 
joined agreement : 

"The  plaintiff  offers  to  prove  the  following  facts: 
That,  at  the  time  of  the  grievances  alleged  In  his  dec- 
laration, he  was  the  owner  of  an  estate  on  the  north- 
erly side  of  Public  street,  in  the  city  of  Providence, 
with  a  dwelling-house,  barn,  and  other  buildings  and 
Improvements  thereon.  That  said  city,  prior  to  said 
time,  caused  the  grade  of  said  Public  street,  which 
was  a  public  highway,  to  be  changed,  and  that  the 
highway  commissioners  ciit  down  a  portion  of  a  way, 
called  Updike  street,  at  its  junction  with  Public  street, 
whereby  the  surface  water,  which  had  collected  in  a 
pond  at  the  corner  of  Greenwich  and  DaboU  streets, 
was  carried  through  Mawney  street,  a  public  street 
and  highway,  and  into  and  through  said  Updike  street 
upon  Public  street,  and  thence  flowed  upon  the  estate 
of  the  plaintiff,  located  at  the  lowest  point  on  said 
Public  street,  and  filled  his  cellars  and  well,  and  de- 
stroyed his  property,  and  otherwise  caused  him  great 
annoyance  and  injury.  The  plaintiff  also  offers  to 
prove  that,  prior  to  said  time,  said  city  also  changed 
the  grade  of  Broad  street,  which  crosses  Public  street, 
and  thereby  caused  the  surface  water  which  came  on 
said  Broad  street,  which  formerly  had  not  flowed  into 
Public  street,  to  be  turned  into  Public  street,  which 
water  also  flowed  along  said  street,  and  into  and  upon 
the  plaintiffs  estate,  doing  him  similar  injury.  That 
he  presented  his  claim  to  the  city  counsel  more  than 
thirty  days  before  this  suit  was  commenced,  and  no 
compensation  has  been  made  to  him  for  said  injuries. 
If,  upon  these  facts  being  proved,  the  plaintiff  can 
maintain  his  action,  the  cause  is  to  stand  for  hearing 
before  the  court  upon  the  question  of  damages,  other- 
wise judgment  is  to  be  entered  for  the  defendant." 

Charles  H.  Parkhurst,  for  plaintiff. 

Nicholas  Van  Slycfc,  city  solicitor,  for  defendants. 

DuRFEB,  C.  J.  The  city  of  Providence  is  a  munici- 
pal corporation  capable  of  suing  and  being  sued  like 
any  other  corporation.  The  question  is,  whether, 
being  such  a  corporation,  it  is  liable  to  be  sued  for  the 
injury  to  prove  which  the  testimony  is  offered.    There 


private  corporation  or  individual  for  a  similar  injury; 
for  the  right  to  fight  surface  water  certainly  does  not 
go  so  far  as  to  justify  a  man's  draining  the  puddles  of 
his  own  land  into  the  well  and  cellar  of  his  neighbor. 
Why,  then,  will  not  the  action  lie  against  the  city? 
The  answer  given  is,  that  the  water  was  not  discharged 
upon  the  plaintiff's  premises  from  land  l>elouging  to 
city,  but  from  a  public  street,  and  was  so  discharged 
in  consequence  of  a  change  of  grade  or  surface  in  that 
and  other  streets,  made  by  the  city  under  the  author- 
ity of  the  statutes  of  the  State.  And  it  is  argued  that 
a  public  corporation,  acting  for  the  public  within  the 
limits  of  its  authority,  is  not  liable,  unless  made  liable, 
by  statute,  for  the  damages  resulting  to  individuals 
from  its  acts. 

It  is  perfectly  well  settled  that  a  town  or  city  is  not 
liable,  unless  made  no  by  statute,  for  damages  result- 
ing to  an  abutting  owner  from  a  mere  change  in  the 
grade  or  s*  rface  of  a  highway  made  by  such  town  or 
city,  if  the  change  does  not  extend  beyond  the  limits 
of  the  highway.  Such  a  change  may  occasion  great 
inconvenience,  and  oblige  the  owner  to  Incur  great  ex- 
pense to  adjust  his  houses  or  lands  to  the  new  grade 
or  level ;  but,  nevertheless,  he  must  bear  the  incon- 
venience and  expense,  if  they  come,  without  compen- 
sation ;  for  no  right  of  his  is  invaded  so  long  as  the 
change  does  not  create  a  nuisance,  and  is  confined 
strictly  within  the  limits  of  the  highway.  The  loss 
which  he  suffers  from  such  a  change  Is  damnum  ab8q%ie 
injuria,  2  DlUon  on  Muu.  Corp.,  §  7S8.  Many  of  the 
cases  cited  for  the  defendant  are  cases  in  which  this  doc- 
trine is  sustained.  In  the  case  at  bar.  the  defendant 
asks  us  to  go  further :  for  in  the  case  at  bar  the  plaintiff 
complains  not  of  what  has  been  done  in  the  streets, 
but  of  what  has  happened  upon  his  own  land.  In  con- 
sequence of  what  has  been  done  in  the  streets.  See  St. 
Peter  v.  Denison,  58  N.  Y.  416,  423.  His  property  has 
been  Invaded,  and  the  question  Is,  whether  he  is  en- 
titled to  any  remedy  against  the  city  for  the  Invasion. 
There  are  cases  which  hold,  or  seem  to  hold,  that  no 
action  lies  against  a  city  eveu  for  such  an  injury. 
Wilson  V.  MayoTy  etc,  of  New  York^  1  Den.  685;  Clark 
V.  City  of  Wilmington,  5  Harr.  (Del.)  2^.  The  ground 
of  these  decisions  is,  that  the  city  cannot  be  answer- 
able at  law  for  the  consequences  of  an  act  which  It  Is 
legally  authorized  or  required  to  perform.  But  we 
think  this  doctrine,  the  abstract  truth  of  which  dannot 
well  be  gainsaid,  is  misapplied  when  it  is  held  to  sanc- 
tion an  invasion  of  private  property,  even  though  the 
invasion  Is  only  consequential.  Let  us  consider  the 
doctrine  as  it  applies  to  the  case  at  bar.  The  city  of 
Providence  is  required  to  keep  its  streets  in  proper  re- 
pair, and  is  authorized,  in  the  discharge  of  this  duty, 
to  grade  them  and  to  alter  their  grades.  Whatever, 
therefore,  is  done  by  the  city  in  the  discharge  of  this 
duty  or  in  the  exercise  of  this  authority,must  be  deemed 
to  be  rightfully  done,  so  long  as  there  is  no  encroach- 
ment upon  private  property.  But  does  it  follow  from 
this,  that  the  city  has  the  right  to  grade  its  streets  so 
as  to  collect  the  water  from  a  wide  area,  some  of  it  from 
distant  puddles  or  ponds,  and  bring  it,  charged  with 
all  the  miscellaneous  filth  of  the  streets,  to  the  margin 
of  the  plaintiff's  land,  and  then  empty  it  upon  his  land, 
and  into  his  cellar  and  well?  The  statute  should  not  be 
unnecessarily  construed  to  sanction  any  such  result. 
And  so  long  as  it  is  in  the  power  of  the  city  to  make 
drains  and  culverts,  as  well  as  to  alter  grades,  it  is  not 
necessary  to  give  the  statute  such  a  construction.    Or, 
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tutional  and  void,  aud  cannot  protect  the  city  from 
liabilitj.  Suppose  the  statute  authorized  the  city  iu 
BO  many  words  to  do  what  the  plaiutiff  claims  has  been 
done,  can  there  be  any  doubt  that  it  would  be  uncon- 
stitutional, as  auj^horizing  the  talcing  of  private  prop- 
erty for  public  use  without  just  compensation?  C^er- 
tainly,  property  is  taken,  to  some  extent,  when  its 
beneficial  use  is  destroyed  or  impaired  in  this  way,  as 
well  as  when  its  owner  is  directly  and  formally  ex- 
cluded from  its  enjoyment.  Pumpelly  v.  Oreen  Bay 
Co.,  18  Wall.  166;  Eaton  v.  Boston,  C.  &  M.  R,  R,  Co,, 
51  N.  H.  504.  And  if  a  statute  could  not  in  so  many 
words  authorize  the  grievances  complained  of,  it  could 
not  any  better  authorize  them  by  the  employment  of 
general  and  indefinite  terms. 

The  view  which  We  have  taken  has  the  support  of 
respectable  authority.  Indeed,  it  is  proved  by  the 
general  current  of  recent  decisions.  Thus,  in  Xllinois, 
iu  Netfina  v.  City  of  Peoria,  41  UL  502,  it  was  held  that 
a  city  may  elevate  or  depress  its  streets  as  it  thinks 
proper,  but  if  in  so  doing  it  turns  a  stream  of  mud  aud 
water  upon  the  grounds  and  into  the  cellar  of  one  of 
its  citizens,  or  creates  in  his  neighborhood  a  stagnant 
pond  that  brings  disease  upon  his  household,  it  should 
not  be  excused  from  paying  for  the  injuries  it  has  di- 
rectly brought.  A  city,  say  the  court,  has  no  more 
power  over  the  streets  than  a  private  individual  has 
over  his  own  laud;  aud  it  cannot,  under  the  specious 
plea  of  public  convenience,  be  permitted  to  exercise 
that  dominion  to  the  injury  of  another's  property,  in 
a  mode  that  would  render  a  private  individual  respon- 
sible iu  damages  without  being  responsible  itself.  Ttiis 
decision  has  been  reaffirmed  iu  several  subsequent  cases. 
City  of  -^wroro  v.  QUUU  et  (0.,  66  IU.  132;  CUy  of  Au- 
rora V.  Rttd,  57  id.  29;  CUy  of  Jacksonville  Y.  XAimbert, 
62  id.  519. 

So,  in  Wisconsin,  the  same  point  has  been  similarly 
decided.  Pettigrew  v.  Village  of  EvansviUe,  25  Wis. 
223.  And  the  court  held  that,  if  a  city  wishes  to  ac- 
quire the  right  to  turn  a  stream  of  water  upon  the 
property  of  an  individual  to  his  injury,  it  must  do  so 
by  an  exercise  of  the  power  of  eminent  domain,  and 
by  the  payment  of  full  compensation,  as  the  Constitu- 
tion requires. 

The  Supreme  Ck>nrt  of  Michigan,  in  a  careful  decision 
recently  delivered  by  Cooley,  C.  J.,  affirms  the  same 
doctrine.  Ashely  v.  T/te  CUy  of  Port  Hwon,  15  Alb. 
L.  J.  81.  The  court  there  decides  that  a  municipal 
corporation  is  no  more  exempt  from  liability  than  an 
individual,  when  that  which  it  does  results  in  the 
invasion  of  private  property ;  that  if  a  city  constructs  a 
•ewer  so  as  to  discharge  its  waters  upon  private  prop- 
erty, it  is  responsible  for  the  injury,  and  that  the  flood- 
ing of  private  property  is  just  as  much  an  appropria- 
tion as  would  be  the  taking  of  an  easement  in  it.  And 
see  Clark  v.  Peckhani,  9  R.  I.  455. 

The  counsel  for  the  city  contends  that  the  city  is  not 
liable  because  the  changing  or  refusing  to  change  a 
grade,  and  the  providing  or  refusing  to  provide  sewers 
and  culverts.  Is  discretionary  or  judicial.  We  think, 
however,  that  this  defense,  though  it  might  be  good  if 
the  city  were  complained  of  for  not  doing  such  an  act, 
or  for  doing  it  in  an  Insufficient  manner,  is  not  a  suf- 
ficient answer  where  private  property  is  Invaded  and 
its  beneficial  use  destroyed  or  seriously  impaired  with- 
out compensation. 

Our  statute  (Gen.  SUt.,  R.  I.,  ch.  60,  9  88)  gives  an 
abutting  owner,  who  is  injured  by  any  change  in  the 
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defendant  contends  that,  such  a  remedy  being  given, 
it  is  the  only  remedy.  Where  a  statute  creates  a  new 
right  or  liability,  aud  at  the  same  time  gives  the 
remedy,  it  has  been  held  that  the  remedy  given  is  the 
only  remedy.  The  liability  here  Incurred  was  not 
created  by  the  statute.  It  would  have  existed,  and  a 
right  of  action  on  it  would  have  existed,  If  the  statu- 
tory provisions  referred  to  had  never  been  enacted. 
The  remedy  given,  therefore,  supposing  it  to  be  appli- 
cable, must  be  regarded  in  this  respect  as  cumulative, 
not  exclusive. 

The  defendant  contends  that  the  city  Is  not  liable  for 
the  acts  complained  of,  or  some  of  them,  because  they 
were  done  by  the  highway  commissioners.  We  think, 
however,  that  the  changes  complained  of,  prima  facie 
at  least,  must  be  regarded  as  the  act  of  the  city,  which 
Is  answerable  for  the  repair  of  the  streets,  and  which, 
moreover,  unlike  towns  in  respect  of  surveyors,  is 
specially  authorized  to  prescribe  the  duties  of  the  high- 
way commissioners.  See  City  Charter,  §  IX,  clause  4 ; 
Public  Laws,  ch.  965,  Act  of  January  26,  1872.  The 
city  has  prescribed  their  duties  by  ordinance,  specify- 
ing certain  duties,  and  requiring  them  to  perform 
generally  the  duties  of  a  surveyor  of  highways,  with  a 
proviso,  however,  that  they  shall  be  **  always  subject 
to  the  orders  of  the  city  council."  City  Ordinances, 
ch.  86,  §  17.  Their  official  acts,  therefore,  however  it 
might  be  in  the  case  of  a  surveyor  of  highways,  must 
be  presumed  to  be,  in  legal  effect,  the  acts  of  the  city. 
And  see  Conrad  v.  Trustees  of  the  VUlage  of  Ithaca,  16 
N.  Y.  158;  Eastman  y.  Maedith,  36  N.  H.  284,  208. 

We  think  the  testimony  offered  Is  admissible.  The 
case,  therefore,  must  stand  under  the  agreement  for 
an  assessment  of  damages. 


INVALIDITY  OP  PASSIVE  TRUSTS. 
NEW  YORK  COURT  OP  APPEALS  —  DBCBMBBR  4,  IdTT. 

Vbrdin  v.  Slocum*. 

A  will,  devlslDg  lands  to  executors  In  trust,  contained  this: 
'^  I  direct  my  said  trustees  to  permit  and  suffer  my  son. 
W.  B.  S.,  to  have,  receive  and  take  the  rents.  Issues  and 

Eroflts  thereof,  for  thefterm  of  his  natural  life,  and  after 
is  decease  I  give,"  etc.  Held,  that  the  son  took  a  life 
estate  In  the  lands  upon  which  the  Hen  of  a  judgment 
would  attach,  and  a  fudgment  creditor  of  the  son  was  a 
necessary  party  to  the  foreclosure  of  a  prior  mortgage 
upon  the  lands. 

APPEAL  by  Samuel  A.  Thompson,  a  purchaser  at  a 
mortgage  sale,  from  an  order  of  the  General  Term 
of  the  Supreme  Court  in  the  First  Department,  affirm- 
ing an  order  of  the  Special  Term,  denying  a  motion  to 
release  him  from  his  purchase.  The  facts  sufficiently 
appear  In  the  opinion.  The  case  is  reported  below  at 
9  Hun.  150. 

Erastns  F,  Brown,  for  appellant. 

Afidreto  FaUon,  for  respondent. 

EARii,  J.  The  appellant,  Thompson,  the  purchaser 
at  a  mortgage  foreclosure  ^sale,  seeks  to  be  released 
from  his  purchase  upon  the  claim  that  the  proceedings 
In  the  foreclosure  action  above  entitled  are  so  defective 
as  not  to  give  him  a  good  title.  He  insists  upon  sev- 
eral defects,  but  one  of  which  It  will  be  necessary  to 
consider,  and  that  is  that  a  judgment  creditor  of 
William  B.  Slocum  should  have' been  made  a  party  to 
this  action.  Hiram  Slocum  died  seized  of  the  mort- 
gaged premises  subject  to  the  mortgage.  He  left  a  will 
In  which  he  devised  his  estate,  including  these  prem- 
ises, to  his  executors,  In  trust,  that  they  should  divide 
thft  aame  into  three  Darts,  and  as  to  one-third  part  he 
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provided  as  follows :  **  I  direct  my  said  trustees  to  per- 
mit and  suffer  my  son  William  6.  Slocum  to  have, 
receive  and  take  the  rents,  issues  and  profits  thereof 
for  the  term  of  his  natural  life ;  and  after  his  decease  I 
give,  devise  and  bequeath  the  same  part  or  share  to 
the  heirs  at  law  of  my  said  sou."  It  is  claimed  on  the 
part  of  the  plaintiff  that  these  provisions  created  a 
valid,  express  trust,  and  hence  that  the  legal  title  was 
vested  in  the  trustees,  and  that  the  judgment  did  not 
become  a  lien  upon  the  one-third  thus  devised :  and 
hence  that  the  judgment  creditor  was  not  a  necessary 
party,  and  this  was  the  view  taken  in  the  court  below. 
On  the  part  of  Thompson  it  is  claimed  that  the  trust 
was  invalid  ;  and  hence  that  William  B.  Slocum  took  a 
life  estate  in  the  land  upon  which  the  lien  of  the  judg- 
ment attached;  and  hence  that  the  judgment  creditor 
should  have  been  made  a  party,  and  this  claim  we  be- 
lieve to  be  well  founded.  The  trust  attempted  to  be 
created  is  a  passive  one,  and  condemned  by  the  statute. 
The  trustees  had  no  active  duties  to  discharge.  They 
were  not  to  receive  the  rents  and  profits  of  lands  and 
apply  them  to  the  use  of  William  B.  Slocum,  or  to 
pay  them  over  to  him  (1  R.  S.  729,  §  55),  but  they  were 
directed  **  to  permit  and  suffer "  him  **  to  have,  re- 
ceive and  take  the  rents'*  and  profits.  They  had  no 
diijcretion  to  exercise.  They  could  not  refuse  the 
permission,  and  they  could  in  no  way  exercise  any  con- 
trol over  the  rents  and  profits.  That  such  a  trust  is 
condemned  by  the  statute  has  never  been  doubted. 
Pmrks  V.  Parks^  9  Paige,  107 ;  Jarvis  v.  Bahcock^  5  Barb. 
139;  Beekman  v.  Bonaor,  28  N.  Y.  298, 314,  316.  William 
B.  Slocum  was  entitled  to  the  possession  of  the  lands 
and  to  the  rents  and  profits  thereof  during  his  life,  and 
hence  the  statute  vests  the  legal  title  in  him  for  the 
same  term.  1  R,  8.  7W,  SS  47,  49;  Craig  v.  Craig,  8 
Barb.  Ch.  77.  It  follows,  therefore,  that  the  judg- 
ment was  a  lien,  and  that  the  life  estate  was  affected 
thereby,  and  for  this  defect  the  motion  should  have 
been  granted. 

The  order  of  the  Special  and  General  Terms  should 
be  reversed,  with  costs  in  the  Supreme  Court  and  this 
court  to  be  paid  by  the  plaintiff  to  Thompson.  All 
concur. 


CONSTITUTIONALITY    OF    STATE    LEGISLA- 
TION AFFECTING  STATUTES 
OF  LIMITATION. 

SUPRBMS  COURT  OP  THE  UNITED  STATES,  OCTOBER 
TERM,  1877. 

Terbt,  appellant,  y.  Andbrson. 

By  a  statute  of  limitations  of  the  State  of  Georgia,  actions 
against  u  stockholder  of  a  bank  to  enforce  his  individ- 
ual liability  were  not  barred  until  twenty  years  from  the 
time  the  action  accrued.  By  an  act  of  the  legislature  of 
Georgia,  passed  March  16,  1860,  it  was  provided  that 
such  actions,  accrued  before  June  1,  1^hS5,  should  be 
barred  if  not  commenced  before  January  1,  1871. 
Held,  (1)  that  the  legislature  had  a  constitutional  right 
to  shorten  the  statute  of  limitations  as  to  actions  upon 
contracts  already  made,  a  reasonable  time  being  left  to 
enforce  the  contract;  (2)  and  that  the  time  given  was 
reasonable. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 
Action  to  enforce  the  individual  liability  of  stock- 
holders of  a  bank.  Sufficient  facts  appear  in  the 
opinion. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of 
the  court. 


In  Terry  v.  Tubman,  92  U.  S.  156,  we  decided  that 
where  the  charter  of  a  bank  contained  a  provision 
binding  the  individual  property  of  its  stockholders  for 
the  ultimate  redemption  of  its  bills  in  proportion  to 
the  number  of  shares  held  by  them  respectively,  the 
liability  of  the  stockholder  arose  when  the  bank  re- 
fused or  ceased  to  redeem  and  was  notoriously  in- 
solvent, and  that  when  such  insolvency  occurred,  prior 
to  June  1,  1866,  an  action  against  a  stockholder  not 
commenced  by  January  1,  1870,  was  barred  by  the 
statute  of  limitations  of  Georgia  of  March  16,  1869. 
That  act,  as  recited  in  its  preamble,  was  passed  on 
account  of  the  confusion  that  had  *'  grown  <>ut  of  the 
distracted  condition  of  affairs  during  the  late  war,'* 
and  substantially  barred  suits  upon  all  actions  which 
accrued  before  the  close  of  the  war,  if  not  commenced 
by  the  first  day  of  January,  1870. 

This  is  a  suit  to  enforce  the  liability  of  the  stock- 
holders of  a  bank  under  a  provision  of  the  charter 
similar  to  that  considered  in  Ttrry  v.  Tuhmany  and  it 
is  expressly  averred  in  the  bill  that  the  bank  stopped 
payment  on  the  20th  February,  1865,  and  never  re- 
sumed. The  affiftirs  of  the  bank  were  closed  up  under 
an  assignment  made  May  24,  1866,  and  which  paid 
only  a  small  percentage  upon  its  liabilities.  The  case 
is  thus  brought  directly  within  our  former  ruling,  but 
it  is  insisted  that  the  act  of  1869  is  unconstitutional, 
because  it  impairs  the  obligation  under  which  the  com- 
plainants claim,  and  as  that  question  was  not  directly 
passed  upon  in  the  other  case,  we  are  asked  to  consider 
it  now.  The  argument  is  that  as  the  statute  of  limita- 
tions in  force  when  the  liability  of  the  defendants  was 
incurred  did  not  bar  an  action  until  the  expiration  of 
twenty  years  from  the  time  the  action  accrued,  a  stat- 
ute passed  subsequently,  reducing  the  limitation,  im- 
paired the  contract,  and  was  consequently  void. 

This  court  has  often  decided  that  statutes  of  limi- 
tation affecting  existing  rights  are  not  unconstitutional 
if  a  reasonable  time  is  given  for  the  commencement 
of  an  action,  before  the  bar  takes  effect.  Haickins 
V.  Barney,  5  Pet.  466;  Sohn  v.  Watersou,  17  Wall.  699; 
Christmas  v.  Russell,  5  id.  300;  Jackson  v.  Lamphire, 
3  Pet.  290;  Sturgis  v.  Crotoninshield,  4  Wheat.  206. 
And  it  is  difficult  to  see  why,  if  the  legislature  may 
prescribe  a  limitation  where  none  existed  before,  it  may 
not  change  one  which  has  already  been  established. 
The  parties  to  a  contract  have  no  more  a  vested  interest 
in  a  particular  limitation  which  has  been  Axed,  than  they 
have  in  an  unrestricted  right  to  sue.  They  have  no 
more  a  vested  Interest  in  the  time  for  the  commence- 
ment of  an  action  than  the>-  Imve  in  the  form  of  the 
action  to  be  commenced ;  and  as  to  the  forms  of  action 
or  modes  of  remedy,  it  is  weU  settled  that  the  legisla- 
ture may  change  them  at  its  discretion,  provided 
adequate  means  of  enforcing  the  right  remain.  We 
have  bad  occasion  to  consider  this  subject  at  the  pres- 
ent term,  in  Tennessee  v.  Sneed,  not  yet  reported. 

In  all  such  cases  the  question  is  one  of  reasonable- 
ness, and  we  have,  therefore,  only  to  consider  whether 
the  time  allowed  in  this  statute  is,  under  all  the  cir- 
cumstances, reasonable.  Of  that  the  legislature  is 
primarily  the  judge  and  we  cannot  overrule  the  deci- 
sion of  that  department  of  the  government,  unless  a 
palpable  error  has  been  committed.  In  judging  of 
that  we  must  place  ourselves  in  the  position  of  the 
legislators  and  must  measure  the  time  of  limitation 
in  the  midst  of  the  circumstances  which  surrounded 
them,  as  nearly  as  possible;  for  what  is  reasonable  in 


O    TMlV^lAillov.    / 


:«-o  »««*:».«i««  #»«.4-« 


THE  ALBANY  LAW  JOURNAL. 


15 


Here  nine  mouths  and  seventeen  days  were  given  to 
iue  upon  a  cause  of  action  which  had  already  been 
running  nearly  four  years  or  more.  The  section  of 
the  statute  affeotiug  the  present  case  is  as  follows : 

**That  all  actions  on  bonds  or  other  instruments 
uuder  seal,  and  all  suits  for  the  enforcement  of  rights 
accruing  to  individuals  or  corporations  under  the 
statute  or  acts  of  incorporation,  or  in  any  way  by 
operation  of  law  which  accrued  prior  to  1st  June,  1865, 
not  now  barred,  shall  be  brought  by  1st  January,  1870, 
or  the  right  of  the  party,  plaintiff  or  claimant,  and  all 
right  of  action  for  its  enforcement  shall  be  forever 
barred." 

The  liability  to  be  enforced  in  this  case  is  that  of  a 
stockholder,  under  an  act  of  incorporation,  for  the 
ultimate  redemption  of  the  bills  of  a  bank  swept  away 
by  the  disasters  of  a  civil  war,  which  had  involved 
nearly  all  of  the  people  of  the  State  in  heavy  pecuniary 
misfortunes.  Already  the  holders  of  such  bills  had 
had  nearly  four  years  within  which  to  enforce  their 
rights.  Ever  since  the  close  of  the  war  the  bills  had 
ceased  to  pass  from  hand  to  hand  as  money,  and  had 
become  subjects  of  bargain  and  sale  as  merchandise. 
Both  the  original  bill-holders  and  the  stockholders  had 
suffered  from  the  same  cause.  The  business  interests 
of  the  entire  people  of  the  State  had  been  overwhelmed 
by  a  calamity  common  to  all.  Society  demanded  that 
extraordinary  efforts  be  made  to  get  rid  of  old  embar- 
rassments, and  permit  a  reorganization  upon  the  basis 
of  the  new  order  of  things.  This  clearly  presented  a 
case  for  legislative  interference  within  the  just  influ- 
ence of  constitutional  limitations.  For  this  purpose 
the  obligations  of  old  contracts  could  not  be  impaired, 
but  their  prompt  enforcement  could  be  insisted  upon 
or  an  abandonment  claimed.  That,  as  we  think,  has 
been  done  here,  and  no  more.  At  any  ratQ,  there  has 
not  been  such  an  abuse  of  legislative  power  as  to  jus- 
tify judicial  interference.  As  was  said  in  Jackson  v. 
Lamphire^  supra:  *'The  time  and  manner  of  their 
operation  [statutes  of  limitation)'  the  exceptions  to 
them,  and  the  acts  from  which  the  time  limited  shall 
begin  to  run,  will  generally  depend  upon  the  sound 
discretion  of  the  legislature,  according  to  the  nature 
of  the  titles,  the  situation  of  the  country,  and  the 
emergency  which  leads  to  their  enactment.'* 

The  Supreme  Court  of  Georgia  in  Oeorge  v.  Gardner, 
49  6a.  460,  held  that  the  time  prescribed  in  this  act 
waa  not  so  short  or  unreasonable  under  the  circum- 
stances as  to  make  it  unconstitutional,  and  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of 
Georgia  held  to  the  same  effect  in  Samples  v.  The  Batik, 
1  Woods,  529.  We  are  satisfied  with  these  conclusions. 
The  circumstances  uuder  which  the  statute  was  passed 
seems  to  justify  the  action  of  the  legislature.  The 
time,  though  short,  was  sufficient  to  enable  creditors 
to  elect  whether  to  enforce  their  claims  or  abandon 
them. 

This  disposes  of  the  question  arising  upon  the  indi- 
vidual liability  of  the  stockholders  under  the  charter. 
It  still  remains  to  consider  the  cases  of  the  stockhold- 
ers whose  subscriptions  were  not  paid  in  full  at  the 
time  of  the  failure  of  the  bank.  For  this  purpose  it 
is  not  necessary  to  decide  whether  this  liability  passed 
to  the  assignees  under  the  assignment.  If  it  did  not, 
and  the  present  complainants  have  the  right  to  sue  for 
it.  their  action  is  barred  by  the  statute  of  1869.  It  was 
a  debt  due  the  corporation,  June  1, 1865,  and  by  section 
6  of  that  statute  all  actions  upon  any  debt  or  liability 


due  a  corporation,  which  accrued  prior  to  that  date 
and  was  not  barred  when  the  act  was  passed,  must  be 
brought  by  January  1,  1870.  The  case  of  Cherry  v. 
Lamar,  decided  by  the  Supreme  Court  of  Georgia,  in 
January,  1877,  is  not,  as  we  understand  it,  at  all  in 
conflict  with  this.  There  the  charter  of  the  bank 
made  a  call  by  the  directors,  and  sixty  days*  notice  of 
it  to  the  stockholders,  conditions  precedent  to  the  col- 
lection of  unpaid  stock  subscriptions,  and  It  was  con- 
sequently held  that  the  statute  did  not  commence  to 
run  against  such  a  liability  until  the  requisite  call  had 
been  made  and  notice  given.  Neither  in  this  case  nor 
in  Terry  v.  Tubman  does  any  such  provision  of  the 
charter  appear.  For  all  that  is  shown  in  the  record, 
the  stockholders  were  liable  to  suit  at  any  time  for  the 
recovery  of  the  balance  due  from  them. 

These  complainants  are  neither  of  them  judgment 
creditors  of  the  bank.  In  a  suit  instituted  by  the  as- 
signees to  close  up  the  assignment,  they  proved  their 
claims,  and  the  amount  due  them  was  found  for  the 
purposes  of  a  dividend.  The  finding  was  sufficient  for 
the  purposes  of  distribution,  but  it  has  none  of  the 
characteristics  of  a  judgment  or  decree,  to  be  enforced 
as  against  any  thing  but  the  fund  which  the  court  was 
then  administering. 

We  see  nothing  to  take  this  case  out  of  the  operation 
of  the  decision  in  Terry  v.  Tubman,  and  the  decree  of 
the  Circuit  Court  is,  therefore,  affirmed. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

.ASSIGNMENT. 

•  Claims  agaimt  United  States  not  cssi(maMe.— Claims 
against  the  United  States  cannot  be  assigned  so  as  to 
enable  the  assignee  to  bring  suit  in  his  own  name  in 
the  Court  of  Claims.  This  is  the  rule  of  the  common 
law,  and  the  statute  of  February  26, 1858  (10  Stat.  170, 
S  10),  also  forbids  such  assignments.  BeecJier  v.  Stoeet" 
ser,  15  Minn.  487;  Sim^s  Vase,  1  C.  C.  12;  Cooper'' s  Case, 
id.  87;  Cote's  Case,  8  Id.  65.  And  the  act  creating  the 
Court  of  Claims  did  not  work  a  repeal  of  the  act  of 
1853,  in  this  respect.  Judgment  of. Court  of  Claims 
reversed.  United  States,  appellant,  v.  OiUis.  Opinion 
by  Strong,  J.    Bradley  and  Field,  J  J.,  dissent. 

BAILMENT. 

Bailee  for  custody  not  presumed  to  ha/ve  authority  to 
sell  i/oods.— Plaintiff,  the  owner  of  certain  whisky,  put 
it  in  the  custody  of  M.  M.  was  not  employed  as  a 
salesman,  and  while  plalntiif  remained  in  the  neigh- 
borhood he  made  no  sales,  but  made  small  sales  in  the 
absence  of  plaintiff.  When  plaintiff  left  the  place  he 
left  the  whisky  in  charge  of  M.  Held,  that  none  of 
these  facts  tended  to  show  that  M.  was  clothed  by 
plaintiff  with  any  authority  to  sell  the  whisky.  A 
bailee  for  custody  has  not  the  indicia  of  an  agent  to 
sell.  An  agent's  authority  cannot  be  proved  by  his 
own  acts  alone,  and  sales  only  do  not  prove  authority 
to  sell.  Judgment  of  Supreme  Court  of  Colorado 
affirmed.  Thatcher,  plaintiff  in  error,  v.  Kaucher, 
Opinion  by  Strong,  J. 

riBE  INSUBANCB. 

Coruiitions  in  policy  as  to  ownership.— lu  a  fire  insur- 
ance policy  on  buildings,  issued  to  plaintiff  below,  it 
was  provided  that  *'  If  the  Interest  of  the  insured  in 
the  property  be  any  other  than  the  entire  uncon- 
ditional and  sole  ownership  of  the  property  for  the 
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use  and  benefit  of  the  insured,  or  if  the  buildings  in- 
sured stand  on  leased  ground,  it  must  be  so  represented 
to  the  company  and  so  expressed  in  the  written  part 
of  the  policy,  otherwise  the  policy  shall  be  void." 
The  plaintiff  owned  the  laud  upon  which  the  buildings 
were  erected  in  fee  simple,  and  the  premises  were 
leased  to  another  party  for  a  term  of  years.  Nothing 
was  expressed  in  the  policy  to  indicate  that  the  interest 
of  the  insured  was  other  than  the  entire  unconditional 
and  sole  ownership  of  such  property,  or  indicating 
that  most  of  the  buildings  stood  on  leased  ground. 
Heldy  that  the  condition  of  the  policy  was  not  violated, 
and  plaintiff  was  entitled  to  recover  on  the  policy  in 
case  of  loss.  Judgment  of  United  States  Circuit  Court, 
N.  D.  Illinois.  aflQrmed.  Lycomhio  Fire  Ins.  Co.,  plain- 
tiff in  error,  v.  Haven.    Opinion  by  Clifford,  J. 

LIFE  IN8URANCB. 

1.  Reinatatement  of  policy:  representations  as  to 
health:  tofien  repi'esentalions  not  continuing .— One 
whose  life  had  been  insured  in  a  company  at  Newark, 
New  Jersey,  but  who  bad  failed  to  keep  up  the  pre- 
miums, so  that  the  policy  lapsed,  applied  for  a  rein- 
statement of  the  policy  to  the  agent  at  Washington, 
D.  C,  on  the  Ist  of  October.  He  paid  the  premium 
and  gave  his  certificate  of  health  to  the  agent  on  that 
day,  and  the  physician  of  the  company  signed  his  cer- 
tificate of  examination,  all  of  which  was  forwarded  at 
once  V>  the  company.  On  the  12th  of  October  the 
company  returned  its  renewal  receipt  dated  back  to 
the  time  of  the  lapsing  of  the  policy,  and  this  receipt 
was,  on  the  14th,  given  to  the  insured,  who  made  no 
statement  as  to  his  health  then.  In  an  action  on  the 
policy,  it  was  claimed  by  the  company  that  between 
the  Ist  aijd  the  14th  of  October  there  was  a  change  in 
the  health  of  the  insured  that  would  have  caused  the 
rejection  of  the  policy,  and  the  court  was,  at  trial, 
asked  to  charge  that  the  representation,  as  to  health, 
was  a  continuing  one  up  to  the  14th,  which  request  was 
refused.  Held^  that  such  refusal  was  no  error.  The 
jury  would  have  been  wari*anted  in  finding  that  the 
contract  was  understood  and  intended  by  the  parties 
to  take  effect  by  relator  to  the  1st  of  October,  and  the 
question  was  proper  for  submission  to  the  jury.'  Colt 
y.  Phcenix  Fire  Ins.  Co.,  &4  N.  Y.  697;  Tipton  v.  Fert- 
ner,  20  id.  423;  Lightbody  y.  N.  A.  Ins.  Co.,  23  Wend. 
24;  Perkensy.  Wash,  Ins.  Co.,  4  Cow.  466;  Cooper  v. 
Pacific  M.  L.  Ins.  Co.,  8  Big.  Ins.  R.  666;  7  Nev.  616; 
Carpenter  v.  M.  S.  Ins.  Co.,  4  Sandf.  Ch.  408;  Am. 
Horse  Ins.  Co.  v.  Patterson^  28  lud.  17;  City  of  Daven- 
port V.  Peoria  M.  and  F.,  17  Iowa,  276;  Le  Farom  v. 
Insurance  Co.^  2  Big.  Ins.  R.  158.  Judgment  of  Su- 
preme Court  of  District  of  Columbia  affirmed.  Mu- 
tual Benefit  L.  Ins.  Co..,  plaintiff  in  error,  y.  Higgin- 
botham,  administrator.    Opinion  by  Hunt,  J. 

2.  Ti-ial:  ruling  workifig  no  Jiarm  not  error. — 
Where  the  disposition  of  a  subject  by  a  judge  can  work 
no  legal  injury  to  the  party  objecting  to  it,  there  is  no 
error.  Starbird  v.  Barrons,  43  N.  Y.  200;  Pepin  v. 
Lachenmeyer,  45  id.  27;  People  v.  Brai\dreth,  86  id.  191 ; 
Porter  y.  Ruckman,  88  id.  211;  Corning  v.  Ti-oy  Iron 
and  Nail  Works,  44  id.  677.  lb. 

NBGIilGENCB. 

1.  Rule  as  to,  when  both  parties  guilty  o/.— One  who 
by  his  negligence  has  brought  an  injury  upon  himself 
cannot  recover  damages  for  Jit.  But  where  the  de- 
fendant has  been  guilty  of  negligence  also,  in  the  same 
connection,  the  result  depends  upon  the  facts.    The 


question  in  such  oases  is,  (Uwliether  the  damage  was 
occasioned  entirely  by  the  negligence  or  improper  con- 
duct of  the  defendant,  or  (2)  whether  the  plaintiff 
himself  so  far  contributed  to  the  misfortune  by  bis 
own  negligence  or  want  of  ordinary  care  and  caution, 
that  but  for  such  negligence  or  want  of  care  and  cau- 
tion on  his  part  the  misfortune  would  not  have  hap- 
pened. In  the  former  case  the  plaintiff  is  entitled  to 
recover.  In  the  latter  he  is  not.  Tuff  v.  Warman^  5 
Scott'g  C.  B.  (N.  S.)  572;  Butterfleld  v.  Fost^,  11  East, 
60;  BHdge  v.  O.  J.  R.  R.  Co.,  8  M.  &  W.  244;  Davis  v. 
Mann,  10  id.  546;  Clayarda  v.  Dethic,  12  Q.  B.  439;  Van 
Lien  v.  ScoviUe  Co.,  14  Abbot's  Pr.  (N.  8.)  91;  Instir- 
ance  Co.  v.  East  Bost.  Co.,  106  Mass.  149.  Judgment 
of  Supreme  Court  of  District  of  Columbia  reversed. 
Baltimore  <fc  Polomac  R.  R.  Co.,  plaintiff  in  error,  v. 
Jones.    Opinion  by  Swayne,  J. 

2.  Facts  constituting  contributory  nef/^etice.— Plain- 
tiff, a  laborer  in  the  employ  of  defendant,  when  about 
to  leave  the  place  where  be  was  working  on  one  of  de- 
fendant's trains,  was  told  by  the  person  superintend- 
ing him,  who  was  also  conductor  of  the  train,  to  get 
on  anywhere,  as  the  train  was  in  a  huiTy  to  leave. 
Plaintiff  got  on  the  pilot  of  the  locomotive,  which  Was 
a  dangerous  place  to  ride.  While  on  the  trip  he  was 
injured  by  a  collision  between  the  locomotive  and 
some  other  cars  of  defendant,  caused  by  defendant's 
negligence.  The  proper  place  for  plaintiff  to  ride  was 
in  a  box-car  on  the  train  provided  for  the  employees; 
he  had  been  told  previously  to  always  ride  there  and 
had  been  forbidden  riding  on  the  pilot  of  the  locomo- 
tive. No  one  of  those  in  the  box-car  were  injured, 
and  plaintiff  would  not  have  been  if  he  had  ridden 
there.  Held,  that  plaintiff  was  gaWij  of  oontributoiy 
negligence  and  could  not  recover  of  the  defendant  for 
the  injury.  Rickey  v.  R.  R.  Co.,  14  Allen,  429;  Todd 
V.  B.  R.  Co.,  8  id.  18;  S.  C,  7  id.  207;  Oavett  v.  R.  R. 
Co.,  16  Gray,  501;  Lucas  v.  -K.  R.  Co.,  6  id.  64;  Ward  v. 
R.  R.  Co.,  2  Abbot's  Pr.  (N.  S.)  411;  Galena  R.  R.  v. 
Yanoood,  15  111.  468;  Dogget  v.  R.  R  Co.,  34  Iowa, 
285.  lb. 

STATUTE  OF  FRAUDS. 

Agreement  not  signed  by  party  to  be  charged:  perform- 
ance by  other  party:  admisnion  of  agreement  in  other 
writing:  evidence:  parties. —  An  agreement  was  made 
reading  as  follows:  *' This  is  to  certify  that  the  under- 
signed have  taken  two  thousand  two  hundred  and  five 
head  of  cattle,  valued  at  thirty-six  thousand  six  hundred 
and  eighty-one  dollars  and  sixty  cents  on  shares  from 
George  C.  Beckwith;  time  to  expire  on  the  fifth  day 
of  December,  one  thousand  eight  hundred  and  seventy- 
two;  then  George  C.  Beckwith  to  sell  the  cattle  and 
retain  the  amount  the  cattle  are  valued  at  above. 
O'f  the  amount  the  cattle  sell  at  over  and  above  the 
said  valuation,  George  C.  Beckwith  to  retain  one-half, 
and  the  other  half  to  be  equally  divided  between  C. 
W.  Talbot,  and  Elton  T.  Beckwith,  and  Edwin  F. 
Beckwith."  This  agreement  wad  signed  by  the  plain- 
tiff below,  C.  W.  Talbot,  and  E.  T.  and  E.  F.  Beck- 
with, but  was  not  signed  by  the  defendant  below, 
George  C.  Beckwith.  Defendant  took  possession  of 
it  and  kept  it,  and  wrote  several  letters  in  which  he 
referred  to  **  the  agreement  '*  as  binding.  Plaintiff  and 
the  two  others  signing  it  performed  their  part  of  it, 
but  defendant  refused  to  perform  his  part.  In  an 
action  by  plaintiff  for  damages  for  defendant's  breach 
of  the  agreement,  held,  (1)  that  the  letters  were  a  re- 
cognition of  the  agreement,  making  it  binding  on  de- 
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fendaut  {Johnson  v.  Dodgson^  2  Mees.  &  Welsb.  663; 
Salmon  Falls  Co.  v.  Qoddard,  U  How.  456),  (2)  that 
parol  proof  was  admissible  to  show  that  the  a(n*eement 
mentioned  in  the  letters  was  the  one  in  question,  and 
(8)  that  plaintiff  was  entitled  to  maintain  a  separate 
action  for  his  equal  share  of  the  profits.  ServanU  v, 
JameSj  10  B.  &  C.  410.  Judgment  of  Supreme  Court 
of  Colorado  affirmed.  DeckxoUhy  plaintijf  in  error ,  v. 
Talbot.    Opinion  by  Bradley,  J. 


NOTES  OP  RECENT  DECISIONS. 

CiUeenahip:  Indians  not  connected  toith  tribe  and 
paying  tax^  cit^Mns.— Indians  not  connected  with  any 
organized  tribe,  and  who  are  taxed,  are  citizens  of  the 
United  States  and  of  the  State  where  they  reside,  and 
snoh  an  Indian  residing  in  New  York  State  is  entitled 
nnder  the  provisions  of  its  Constitution  to  vote  therein. 
(Dredd  Scott  v.  San^ord,  19  How.  404;  Jackson  v. 
Smith,  20  Johns.  187.)  U.  8.  Circ.  Ct.,  N.  D.  New 
Toric,  Dec.,  1877.    United  States  v.  Elm. 

Criminal  lata:  cofistructive  oifense.— Obtaining  an 
entrance  to  a  banking-house  by  trick  and  fraud,  an 
attempted  robbery  of  the  bank  was  frustrated  by  the 
firmness  of  the  cashier.  Held,  that  evidence  of  the 
fraudulent  conspiracy  by  which  entrance  was  obtained, 
eonpled  with  the  evident  felonious  intent,  was  suffi- 
cient to  sustain  the  allegation  of  constructive  '*  break- 
ing and  entering."  Sup.  Ct.,  Pennsylvania,  Oct.  1, 
1877 .    Johnston  v.  Cominonirealth  (Leg .  In  tel . ) . 

Jurisdiction:  of  United  States  Circuit  Court:  uhat 
it  depends  upon.— The  Circuit  Court  has  not  jurisdic- 
tion of  a  case  irrespective  of  the  citizenship  of  the 
parties  unless  it  arises  out  of  a  law  of  the  United 
States ;  nor  is  an  averment  that  an  action  arises  out  of 
such  law  sufficient  to  confer  jurisdiction,  but  it  must 
appear  from  the  facts  stated  that  it  does  so  arise.  The 
original  jurisdiction  conferred  upon  the  Circuit  Courts 
by  section  1  of  the  act  of  March  8, 1875  (18  Stat.  470), 
does  not  include  an  action  arising  out  of  the  contracts 
or  dealings  of  the  parties,  although  upon  its  trial  a 
question  may  arise  involving  the  proper  construction 
of  a  law  of  the  United  States.  U.  S.  Circ.  Ct.,  Ore- 
gon, Nov.  26,  1877.  Dowdl  v.  Oriswold  (Chic.  Leg. 
News). 

Nuisance :  noise  and  vibration  of  machinery :  injunc- 
tion: increased  noise  and  ijibration:  form  of  injunc- 
tion :  reasonable  user  of  business  premises.— The  plain- 
tiffs, a  firm  of  solicitors,  were  the  owners  and  occu- 
piers of  offices  adjoining  the  defendants*  steam  print- 
ing works,  which  had  been  working  from  1848  to  May, 
187&,  without  any  complaint  by  the  plaintiffs  of  nui- 
sance occasioned  by  the  noise  and  vibration  of  the  ma- 
ebinery,  though  a  slight  noise  and  vibration  could  at 
times  be  beard  and  felt.  In  May,  1875,  the  defendants 
made  some  alteration  in  their  machinery,  which  the 
plaintiff^  contended  increased  the  noise  and  vibration, 
and  they  accordingly  commenced  an  action  for  an  in- 
junction to  restrain  the  defendants  from  working 
their  machinery  so  as  to  occasion  a  nuisance  to  the 
plaintiffs.  JSeld,  that  the  plaintiflis  were  entitled  to 
an  injunction  restraining  the  defendants  from  work- 
ing their  machinery  so  as  to  occasion  a  nuisance  or 
injury  by  vibration  to  any  greater  degree  than  had 
previously  been  occasioned  up  to  May,  1875.  SembU, 
the  fact  that  noise  and  vibration  from  machinery  has 
hever  been  complained  of  for  more  than  twenty  years, 
does  not  deprive  a  neighbor  of  his  right  to  prevent 
any  increased  noise,  even  though  such   increase  l>e 


slight.  Eng.  High  Court  of  Justice,  Ch.  Div.,  Nov.  13, 
1877.     Heather  v.  Pardon  (87  L.  T.  Rep.  [N.  S.]  393). 

Proximate  cause:  ir/ien  cause  too  remote.— Owing 
to  a  landslide,  defendants*  engine  was  thrown  Into 
Oil  creek.  Barrels  of  oil  bursted  and  took  fire  and 
destroyed  plaintiff's  property  on  a  lot  adjoining  the 
railroad.  Held,  that  the  negligence  of  defendants* 
engineer  in  not  seeing  the  obstruction,  so  as  to  avoid 
the  accident,  was  not  the  proximate  cause  of  plaintiffs 
loss ;  It  was  too  remote.  Sup.  Ct.,  Pennsylvania,  Nov. 
19, 1877.    Hoag  v.  Lake  Shore  &  Mich.  So.  R.  JR.  Co. 

Streets  and  highvoays :  occupation  of,  by  corporation^— 
The  occupancy  of  a  public  street  or  highway  by  a  cor- 
poration, carries  with  it  the  obligation  to  keep  it  iu 
good  repair.  Sup.  Ct.,  Pennsylvania,  Nov.  19,  1877. 
Pcnncu  R.  R.  Co.  v.  Borough  of  Irvnn. 

Warranty:  matter  of  description.— ''Received  from 
A  the  sum  £60  for  a  black  horse,  rising  five  years,  quiet 
to  ride  and  drive,  and  warranted  sound  up  to  this  date, 
or  subject  to  the  examination  of  a  veterinary  sur- 
geon.*' Held,  not  to  be  a  warranty  that  the  horse 
was  quiet  to  ride  and  drive.  {Budd  v.  Fairmanor, 
8  Bing.  48.)  Eng.  High  Court  of  Justice,  Com.  Pleas 
Div.,  Nov.  23,  1877.  Anthony  v.  HalsUad  (87  L.  T. 
Rep.  [N.  S.]  433). 

NEW  BOOKS. 

Abbott*s  New  Cases.  Vol.  II. 
New  Caset  selected  chiefly  from  DedsioTut  of  the  Courts  of  the 
State  of  New  Forfc,  with  Notes,  by  Austin  Abbott.  With 
an  Analytical  Index  to  all  points  of  law  and  practice 
contained  in  the  standard  reports  of  New  York,  issued 
during  the  period  covered  by  this  volume.  Vol.  II. 
New  York:  Ward  &  Peloubet,  1877. 

THIS  volume  contains  a  number  of  valuable  decisions, 
though  not  as  many  as  we  might  expect  from  the 
wide  field  from  which  the  cases  are  selected.  Among 
those  worthy  of  mention  we  notice  these :  Qrady  v. 
Crooky  p.  63.  Where  one  offers  a  reward  for  lost  prop- 
erty, he  Is  bound  to  pay  It  upon  the  return  of  the 
property,  pursuant  to  the  offer,  and  the  fact  that  it  is 
returned  by  a  lawyer  who  refuses  to  give  the  name  of 
the  finder,  his  client,  makes  no  difference.  Jifoore  v. 
Jackson,  p.  211 .  Rafts  of  timber  continuously  moored 
along  a  navigable  stream  constitute  a  purpresture,  and 
a  public  nuisance  is  thereby  created.  An  agreement 
by  one  so  mooring  logs  to  pay  the  owner  of  the  land 
adjoining  the  stream  therefor  is  invalid,  and  can- 
not be  enforced.  Grocers'  Bank  v.  PeT\field,  p.  806.  A 
pre-existing  debt  is  a  suf^cient  consideration  for  the 
transfer  of  accommodation  paper,  and  no  new  con- 
sideration need  be  shown.  Cassidy  v.  Leitch,  p.  316. 
The  authority  of  an  attorney  named  In  the  record  of  a 
foreign  judgment  as  appearing  therein  must  be  pre- 
sumed until  disproved.  SJiipman  v.  Beers^  p.  436.  As 
between  adjoining  owners  who  are  strangers  to  each 
other,  one  does  not,  by  building  on  the  line  of  his  own 
ground,  acquire  a  right  to  light  from  his  nelghbor*8 
ground.  Hazeard  v.  WeUsy  p.  444.  A  creditor,  who 
receives  from  his  debtor  the  notes  of  third  parties  as 
security,  is  bound,  in  reference  to  presentation,  de- 
mand and  notice  for  the  purpose  of  fixing  liability, 
and  to  enforce  the  collection  of  the  notes,  to  the  same 
diligence  as  is  required  of  a  bailee  for  hire.  Numerous 
notes  are  appended  to  cases  throughout  the  volume, 
some  of  them,  as,  for  example,  that  to  Brague  v.  Lord^ 
p.  8,  upon  the  competency  of  witnesses  under  section 
399  of  the  old  Code,  being  of  considerable  length,  and 
citing  numerous  authorities.    The  head-notes  to  the 
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oases  are  somewhat  more  full  than  necessary,  and 
many  of  the  statements  of  fact  might  be  abridged 
without  Impairing  the  value  of  the  report.  The  ana- 
lytical index  to  the  standard  reports  appended  to  the 
reported  oases,  which  is  excellently  done,  is  a  very 
valuable  part  of  the  volume,  as  it  answers  the  pur- 
pose of  a  digest  of  the  case  law  of  the  State  during 
the  period  it  covers.  It  omits,  however,  the  contents 
of  Howard's  Reports,  and  is,  therefore,  incomplete. 
There  is  no  sufficient  excuse  for  such  omission,  for 
Howard's  Reports  are  quite  as  *'  standard  *'  as  some 
of  the  others  not  exciuded,  and  since  lawyers  seem  to 
find  them  worth  buying,  neither  digest  malcers  nor 
authors  can  afford  to  ignore  them. 


CORRESPONDENCE. 

Ths  Gbammab  of  ths  New  Codx. 
To  the  Editor  of  the  Albany  Law  Journal : 

Sib— The  answer  to  **  T.  C."  is  not  full  enough.  **  An 
Enlightened  Ignoramus"  refers  therein  simply  to  the 
use  by  the  legal  profession  of  the  indicative  form  of 
expression  in  lieu  of  the  subjunctive.  This  is  not 
conclusive,  it  being  a  well-known  fact  that  lawyers 
sometimes  sacrifice  grammatical  correctness  for  con- 
cise clearness. 

About  the  year  1849,  there  was  published  in  this 
country  a  work  of  some  merit,  inasmuch  as  it  has  since 
gone  through  several  editions.  I  allude  to  Webster's 
Dictionary.  This  dictionary  has  an  introduction  which 
bos  been  said  to  be  good.  Speaking  of  the  *'  Progress 
and  changes  of  the  English  Language,"  the  author  has 
undertaken  the  consideration  of  the  question  opened 
by  T.  C.  He  says:  **The  subjunctive  form  of  the 
verb  if  he  he;  though  he  fall;  ♦  ♦  ♦  which  was 
generally  used  by  the  writera  of  the  sixteenth  century, 
was,  in  a  great  measure,  discarded  before  the  time  of 
Addison."  And  in  support  of  his  assertion,  Mr.  Web- 
ster gives  examples  from  Locke,  and  even  from  Dr. 
Lowth,  who  advocated  the  use  of  the  subjunctive  in 
his  grammar  published  in  17G2.  He  then  cuUs  many 
instances  of  a  like  disregard  for  the  subjunctive  in  its 
past  and  present  tenses  from  Lord  Chatham,  Fox,  Pitt, 
Burke,  Johnson,  Franklin,  Washington  and  Chancellor 
Kent;  however,  *'T.  C."  can  read  it  all. 

New  Yobk,  Deo.  29, 1877.  H.  P. 

BlQELOW  ON  FbAUD. 

To  the  Editor  of  the  Albany  Law  journal : 

Sib —  Will  yon  be  good  enough  to  permit  me  to  say 
to  your  readers  that  Holbrook  v.  Connor  is  twice  cited 
in  my  book  on  Fraud  (p.  17),  and  indirectly  criticised. 
That  is,  indeed,  an  important  case,  and  to  have  failed 
to  refer  to  it  would  have  been  unpardonable.  As  to 
Ellis  V.  Andrews^  four  authorities  are  cited  (p.  18),  to 
the  point  decided  in  that  case;  three  of  them  being 
strictly  leading,  and  the  fourth  more  recent  even  than 
EUis  V.  ^ndreios.  And  inasmuch  as  the  point  decided 
in  this  case  is  laid  down  in  a  dozen  other  cases  referred 
to  in  connection  with  the  four,  and  would  be  readily 
inferred  from  the  language  of  my  book,  even  if  there 
were  no  direct  statement  on  the  subject,  it  was 
deemed  legitimate  to  omit  the  case  decided  in  New 
York.    The  doctrine  is  fuudameutaL 

Melvellb  M.  Biqelow. 
Boston,  Deo.  81, 1877. 

[We  made  the  statement  as  to  the  omission  of  a 
reference  to  HoUn'ook  v.  Connor,  on  the  supposition 


that  Mr.  Bigelow  s  ''Table  of  Cases  Cited"  was  what 
it  purports  to  be.  It  seems,  however,  that  it  is  not 
what  it  purports  to  be,  as  it  does  not  contain  Holbrook 
V.  Conn  or y  although  it  is  twice  cited  in  the  l>ook. 

Mr.  Bigelow's  explanation  of  his  reason  for  omitting 
Ellis  V.  Andrews  is  not  satisfactory.  The  **four 
authorities  "  cited  "  to  the  point  decided  in  that  case  " 
are  Harvey  v.  Young ^  Yelv.  20;  Davis  v.  Meeker^  5 
Johns.  854;  MedJbnry  v.  WaJtson,  6  Mete.  246,  and 
"  NoetHng  "  (should  be  NcUling)  v.  WHght,  72  lU.  890. 
Now,  neither  of  these  cases  is  an  "authority"  "to 
the  point  decided  '*  in  EUis  v.  Andrews.  The  purport 
of  Harvey  v.  Young— tk  case  which  occupies  only  a 
few  lines  In  the  report  —  was  fairly  stated  by  Buller, 
J.,  in  Pasley  v.  Freeman,  8  T.  R.  57,  who  said  "the 
true  ground  of  that  determination  was  that  the  asser- 
tion was  a  mere  matter  of  jtidgment  and  opinion ;  of  a 
matter  of  which  the  defendant  had  no  particular 
knowledge,  but  of  which  many  men  will  be  of  many 
minds  and  which  is  often  governed  by  whim  and 
caprice.  Judgment  or  opinion  in  such  case  implies  no 
knowledge.  And  here  this  case  differs  materially  from 
that  in  Yelverton.  My  brother  Grose  considers  this 
assertion  as  mere  matter  of  opinion  only,  but  I  differ 
from  him  in  that  respect.  For  it  is  stated  on  this 
record  that  the  defendant  knew  that  the  fact  was  false. 
The  case  in  Yelverton  admils  that  if  there  hod  beeti 
fraud  it  would  have  been  otherwise.**  Medbury  v.  Wah- 
son  is  not  only  not  a  " leading  case"  on  this  point, 
but  it  is  not  strictly  an  authority,  since  the  point  there 
was  whether  a  third  person  was  liable  to  a  vendee  for 
false  and  fraudulent  representations  made  by  him  as 
to  the  value  of  property  bought,  and  the  court  held 
that  he  toas.  Davis  v.  Meeker,  held  simply,  that  one 
purchasing  a  wagon,  on  sight,  has  no  action  for  asser- 
tions that  it  was  worth  more  than  its  real  value.  In 
NoUling  v.  Wright,  the  court  held  that  the  first  three 
counts  of  the  declaration  did  not  present  a  cause  of 
action,  because,  as  expressly  stated  by  the  court,  they 
could  "  only  be  regarded  as  expressions  of  opinion  as 
to  values,  for  which  no  action  can  be  maintained  " ; 
while  the  other  counts  were  disposed  of  solely  on 
the  ground  of  bad  pleading. 

The  cases  cited  by  Mr.  Bigelow,  then,  are  authorities 
only  for  the  statement  that  an  expression  of  an  opinion 
is  not  a  ground  of  action.  But  not  so  the  case  of  ElUs 
V.  Andrew.  There  the  complaint  alleged  that  the  de- 
fendant fraudulently  stated  to  plaintiff  that  the  stock 
of  the  Congress  and  Empire  Spring  Company  was 
worth  at  least  eighty  per  cent  upon  the  par  value 
thereof,  which  statement  said  plaintiff  believed  to  be 
true,  and  relying  thereupon  purchased  from  the  said 
defendants  $25,000  of  said  stock,  and  paid  therefor 
$20,000  in  cash,  whereas,  in  truth,  the  said  stock  was 
not  then  worth  over  fifty  per  cent,  and  which  fact  was 
then  well  known  to  said  defendant,  whereby  said  plain- 
tiff sustained  damage,  etc.  On  demurrer>  it  was  held 
that  the  complaint  did  not  show  a  cause  of  action.  In 
delivering  the  opinion,  Grover,  J.,  said:  "The  asser- 
tion by  the  defendants  that  the  stock  was  worth  eighty 
per  cent  of  its  par  value  cannot,  I  thitik,  be  regarded  as 
the  expression  of  an  opinion  as  to  its  value,  for  the 
reason  that  it  is  averred  that  it  was  fraudulently  made, 
and  that  they  (defendants)  then  knew  that  it  was  not 
worth  more  than  forty  per  cent.  I  think  it  must  be 
regarded  as  a  false  statement  of  the  value  made  for  the 
purpose  of  obtaining  a  higher  price  f0i;the  stock  than 
they  knew  it  was  worth."  ,n\i\^^ri  h  /  C  tOO 

Now,  Mr.  Bigelow  will,  no  doubt,  concede  that  from 
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this  standpoint  the  case  is  a  very  different  one  from 
those  cited  bj  him,  and  will  also,  we  believe,  agree 
with  us  that,  if  what  the  judge  said  is  to  be  taken  as 
the  basis  of  the  decision,  the  case  is  wrong  in  principle 
and  sustained  by  no  authority^  ancient  or  modern.  — 
Ei>.  A.  L.  J.] 

CONGBRNINO  TWO  NORTH  CABOUKA  DBGIBIONS. 

To  the  Editor  of  the  Albany  Law  Journal: 

Sir — In  your  review  of  the  *^8t  American  Reports 
in  the  226.  number  of  your  valuable  Journal,  the  de- 
cision of  the  court  in  the  case  of  The  State  v.  Oraham, 
74  N.  C.  616,  is  severely  criticised;  and  in  the  last 
number  Mr.  J.  W.  Judd  has  approved  and  repeated 
these  strictures.  May  I  not,  without  offense,  respect- 
fully suggest  that  both  of  you  have  either  misappre- 
hended the  point  there  decided,  or  have  mistaken  the 
Uw? 

The  prisoner  was  indicted  for  larceny,  and  his  con- 
Tiotion  depended  upon  identifying  him  as  the  person 
who  made  certain  foot- tracks  which  were  admitted  to 
be  those  of  the  thief,  made  when  committing  the 
felony.  The  officer  having  the  prisoner  in  charge  com- 
pelled him  to  place  his  foot  in  the  tracks,  and  was  then 
allowed  to  give  in  evidence  the  result  of  the  compari- 
son. Whether  this  evidence  was  competent  was  the 
precise  question  before  the  court.  In  delivering  the 
opinion,  the  judge,  speaking  for  the  court,  said :  *'  We 
agx^e  in  the  opinion  that  when  the  prisoner,  upon  be* 
ing  required  by  the  officer  to  put  his  foot  in  the  track, 
did  so,  the  officer  might  properly  testify  as  to  the  re- 
sult of  that  comparison.  It  i8  unnecessary  to  say 
whether  or  not  the  officer  might  have  compelled  the 
prisoner  to  put  his  foot  in  the  tracks  if  he  had  per- 
sisted in  refusing' to  do  so.**  The  point  thus  decided 
was  the  main  one,  and  the  decision  of  which  is  as- 
sailed. Is  the  decision  not  correct  and  fully  supported 
by  the  weight  of  authority  ?    Let  us  see. 

Starkie  on  Evidence,  Part  IV,  p.  50,  says :  "  Where  a 
fact  has  been  ascertained  in  consequence  of  an  admis- 
sion improperly  obtained,  it  may  still  be  proved,  for 
the  fact  cannot  have  been  affected  by  the  influence 
used;  therefore,  upon  an  indictment  for  receiving 
stolen  goods,  where,  in  consequence  of  the  confession 
which  had  been  unduly  obtained,  the  stolen  property 
had  been  found,  concealed  between  the  sackings  of 
the  prisoner*s  bed,  it  was  held  by  the  twelve  judges, 
that  the  fact  of  the  [.finding  of  the  stolen  property  in 
the  prisoner's  custody  was  clearly  evidence.  But 
in  such  cases  nothing  is  to  be  left  to  the  jury  but  the 
fact  of  the  prisoner's  having  directed  the  witness 
where  to  find  the  goods,  and  his  finding  them,  but  not 
the  acknowledgment." 

So  Mr.  Qreenleaf,  in  his  work  on  Evidence,  Vol.  I,  S 
231,  says :  *'  The  object  of  all  the  care,  which,  as  we  have 
now  seen,  is  taken  to  exclude  confessions  which  were 
not  -voluntaiy.  Is  to  exclude  testimony  not  probably 
true.  But  ufherey  in  consequence  of  the  informaiion  ob- 
tained from  the  prisoner^  the  property  stolen,  or  the 
instrument  of  the  crime,  or  the  bloody  clothes  of  the 
person  murdered,  or  any  other  material  fact  is  discov- 
ered, it  is  competent  to  show  that  such  discovery  was 
made  conformably  to  the  information  given  by  the 
prisoner.  The  statement  as  to  his  knowledge  of  the 
pikoe  where  the  property  or  other  evidence  was  to  be 
found,  being  thus  confirmed  by  the  fact,  is  proved  to 
be  true  and  not  to  have  been  fabricated  in  consequence 
of  any  inducement.'*    Sec,  also,  to  the  same  effect,  1 


Phill.  on  Ev.  411;   Archb.  Cr.  PI.  131,  and  note  by 
Waterman. 

The  same  law  of  evidence  is  announced  by  Haw- 
kins, East  and  Leach,  and  is  based  upon  innumerable 
decisions. 

Nobody  denies  the  general  rule  that  confessions  im- 
properly obtained  are  inadmissible  against  the  prisoner, 
but  the  limitations  of  that  rule,  as  expressed  above, 
are  as  well  established  as  the  rule  itself.  The  rule 
thus  limited  fully  covers  The  State  v.  QraJiam. 

The  reason  why  extorted  confessions  are  excluded 
is,  that  not  being  voluntary,  they  may  not  be  true. 
Hence,  if  one  thus  influenced  confesses  his  guilt,  the 
evidence  will  be  excluded  because  it  may  not  be  true; 
but  if,  in  consequence  of  a  confession  improperly  in- 
duced, a  material  fact  is  brought  to  light,  that  fact  is 
competent  evidence,  because  it  is  a  facU  independent 
of  the  confession,  and  being  natural  evidence,  ex- 
trinsic to  the  confession,  the  prisoner  has  no  more  right 
to  complain  than  if  a  witness  had  testified  to  have 
seen  him  make  the  tracks.  All  that  the  court  de- 
cided in  Graham's  case  was,  that  the  evidence  was 
competent.  It  was  for  the  jury  to  say  what  weight 
and  effect  it  should  have,  in  connection  with  the  other 
testimony. 

A  pocketbook  is  stolen,  and  it  is  pjroposed  to  search 
the  person  accused,  and,  upon  his  objecting,  his  per- 
son is  searched  by  force  and  the  pocketbook  is  found 
upon  him.  No  one  will  deny  that  the  fact  of  so  find- 
ing the  stolen  article  is  competent  evidence  against 
him.  So  if  one,  charged  as  the  thief,  is  alleged  to 
have  made  certain  tracks  admitted  or  proved  to  be 
those  of  the  thief  made  in  committing  the  felony,  re- 
fuses to  apply  his  foot  to  the  track,  and  is  then  forced 
to  do  it,  the  result  of  the  comparison  is  a  fact  and 
equally  competent  as  evidence.  The  principle  of  the 
two  cases  is  the  same,  whatever  difference  there  may 
be  in  the  conclusiveness  of  the  two  species  of  evidence. 
The  weight  and  effect  of  the  testimony  is  for  the  jury 
and  not  the  court.  I  have  not  seen  the  Tennessee 
case,  referred  to  by  Mr.  Judd,  but  I  think  it  entirely 
safe  to  say,  that  the  decision  in  Tlie  State  v.  Graham  is 
supported  by  the  weight  of  authority. 

This  sort  of  evidence,  though  treated  under  the 
head  of  '*  admissions,"  or  '*  confessions,"  in  the  books, 
belongs  to  neither,  but,  as  was  said  by  the  court,  it  is 
properly  called  by  the  civilians '*  real  evidence."  In 
placing  his  foot  in  the  tracks,  the  accused  neither  *' ad- 
mits "  or  '*  confesses  "  any  thing.  The  foot  may  not  fit 
the  track,  and  that  fact  would  be  conclusive  in  his  favor. 
It  may  fit,  but  that  would  be  no  admission  or  confes- 
sion, for  it  may  be  shown  that  others  had  feet  of  the 
same  size,  which  would  weaken  the  force  of  the  evi- 
dence ;  or  that  another  actually  made  the  track,  or 
that  he  was  elsewhere  at  the  time  of  the  theft,  which 
would  entirely  destroy  the  weight  of  the  evidence 
from  •* resemblance."  In  State  v.  Qai-reU,  74  N.  C.  86 
the  prisoner  was  indicted  for  the  murder  of  a  child  by 
burning.  At  the  coroner's  inquest,  she  alleged  that 
the  child's  clothing  caught  fire,  and  that  in  trying  to 
extinguish  it,  she,  the  prisoner,  had  her  hand  burnt, 
which  she  then  had  wrapped  up.  She  was  forced  to 
strip  the  covering  from  her  hand,  when  it  appeared  to 
a  physician  to  exhibit  no  evidence  of  a  bum.  The 
testimony  as  to  the  appearance  of  the  hand  was  held 
to  be  competent.  It  is  true  that  the  device  of  the  ac- 
cused was  a  fraud,  but  that  could  not  be  discovered  unti 
the  force  had  been  applied.  The  result  was  the  evi- 
deuce,  no  difference  how  brought  nbout^  If  Jt. witness 
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says  he  can  ideDtifj  the  accused  only  by  a  scar  ou  his 
body,  which  is  concealed  by  his  clothing,  doubtless  it 
would  be  competent  for  him  to  testify  to  having  seen 
the  scar  on  the  prisoner,  whether  he  made  the  inspec- 
tion by  consent,  force  or  fraud.  Whether  the  court, 
ou  the  trial,  could  compel  the  prisoner  to  strip  and 
thus  establish  or  disprove  the  fact,  as  the  court  re- 
marked in  State  v.  Chrahamt  **  it  is  unnecessary  to  say." 
The  most  remarkable  cases  of  modem  times,  if  not  of 
all  times,  upon  the  question  of  identity,  were  the  re- 
cent Tichbome  trials.  Every  species  of  evidence  which 
human  ingenuity  could  devise,  to  prove  or  disprove 
an  identity,  was  there  resorted  to,  and  I  think  all  that 
is  claimed  in  The  State  v.  Oraham  was  fv^j  admitted 
or  adjudged,  and  more. 

The  rules  of  evidence  applicable  to  questions  of 
••  identity,'*  "legitimacy,"  etc.,  necessarily  allow  much 
latitude  in  their  application,  llie  State  v.  Oraham  is 
an  example  as  to  identity,  illustrating  the  principles 
of  evidence,  as  laid  down  by  Starkie  and  Greenlesf, 
mpra,  and  Warlick  v.  }VhUe,  76  N.  C.  176.  is  an  inter- 
esting case  upon  the  question  of  **  legitimacy." 

A  word  as  to  The  State  v.  Neely,  H  N.  C,  which  is 
also  severely  commented  on.  That  case  was  decided 
by  a  divided  court,  three  to  two,  and  while  I  do  not 
concur  in  the  correctness  of  the  decision,  we  must  not« 
in  justice,  lose  sight  of  the  single  question  decided, 
nor  must  we  confound  the  decision  with  the  some- 
what heated  dicta  of  the  judge,  arguendo.  The  pris- 
oner was  indicted  for  an  assault  with  intent  to  com- 
mit rape,  and  the  single  question  was  whether  there 
was  any  evidence  of  the  intent.  In  North  Carolina, 
any  legal  evidence,  houfever  alight,  tending  to  support 
the  charge  in  the  indictment,  cannot  l>e  withheld  from 
the  jury,  the  weight  and  effect  of  it  being  the  inde- 
pendent province  of  the  jury  to  pass  upon.  While  I 
do  not  think  there  was  any  evidence  of  the  intent 
charged,  it  yet  must  be  admitted  that  the  line  be- 
tween what  is  no  evidence  and  what  is  slight  evi- 
dence of  a  fact,  is  so  dim  and  shadowy,  that  some- 
times the  coolest  and  most  discriminating  judgment 
of  the  judge  fails  to  determine  the  question  to  the 
satisfaction  of  all  minds;  and  accordingly  the  decis- 
ions are  not  uniform  as  to  the  line  of  demarkation  be- 
tween what  is  admissible  and  what  is  not  admissible. 
Where  the  question  is  doubtful,  the  temperament  of 
the  court  or  its  feeling,  often,  even  imperceptibly,  de- 
termines the  question.  It  miglU  have  been  so  in  this 
case,  but  the  antecedents  of  the  majority  of  the  court 
making  the  decision  preclude  such  a  supposition. 

December  26,  ISn,  B. 


NOTES. 

THE  necrology  of  the  past  year  includes  the  names 
of  ^an  unusual  number  of  lawyers  and  jurists. 
Among  the  more  prominent  are  the  names  of  Emory 
Washburn,  the  author  and  teacher;  Chief-Justice 
Shipley,  of  Maine;  David  A.  Smalley,  for  eighteen 
years  United  States  District  Judge  of  Vermont ;  Ed- 
ward Kent,  formerly  a  Justice  of  the  Supreme  Court 
of  Maine;  Enoch  H.  Bosekrans,  once  a  Judge  of  the 
Supreme  Court  of  New  York;  Chief- Justice  Moses,  of 
South  Carolina;  Isaac  Ames,  Judge  of  Probate  of 
Suffolk  county,  Mass. ;  Joseph  T.  Piatt,  of  the  Phila- 
delphia Court  of  Common  Pleas;  Chief-Justice  Dra- 
per, of  the  Province  of  Ontario ;  Judge  Bawson,  of  the 
Supreme  Court  of  New  York,  and  Professor  Tyler. 
Among  the  names  from  England  are  those  of  liord 
Justice  Mellish  and  Mr.  Samuel  Warren. 


Messrs.  A.  L.  Bancroft  &  Co.,  of  San  Francisco, 
have'  initiated  an  enterprise  which,  if  it  shall  prove 
successful,  will  make  the  library  of  the  future  literally 
*Mnfinite  riches  in  little  room."  They  propose  to 
publish  in  about  75  volumes  all  important  cases  de- 
cided by  the  various  courts  of  this  country  prior  to 
1869,  when  the  "American  Reports"  began.  The 
editorial  control  of  these  reports— which  are  to  be 
called  the  "American  Decisions "  — is  to  be  in  the 
hands  of  Mr.  John  Proflktt,  who  has  achieved  some 
reputation  as  a  legal  writer,  and  whose  experience  will 
doubtless  enable  him  to  discharge  the  difQcult  duties 
of  the  position  with  skill  and  judgment.  We  heartily 
wish  the  enterprise  success. 

The  new  judicature  act,  which  changes  the  sys- 
tem of  practice  and  the  organization  of  the  courts, 

went  into  effect  in  Ireland  on  the  1st  inst. The 

Oneida  County  Bar  Association  met  on*  the  21st 
ult.  to  consider  the  new  Code,  but  came  to  no  con- 
clusion as  to  whether  it  ought  to  be  repealed  or  re- 
tained.  ^Judge  Van  Hoesen,  of  New  York,  thinlcs 

$2,000  a  year  too  much  for  the  fees  of  a  commit- 
tee of  a  lunatic,  whose  services  consist  in  spend- 
ing an  hour  a  month  in  visiting  the  lunatic,  sub- 
scribing for  a  paper  and  ordering  an  occasional  suit 
of   ready-made  clothes.      He    so  held  in  Mailer  of 

Brinkerhoff,  decided  on  the  26th  ult. A  right  to  a 

seat  in  the  New  York  Cotton  Ebcchange  was  held  to  be 
property  in  the  case  of  Ritterband^  recewer,  etc.,  v. 
Boggett,  decided  on  the  26th  ult.  in  the  New  York  Su- 
perior Court,  and  an  assignment  of  it  to  a  proper  per- 
son, desiring  to  purchase  it  from  a  receiver  of  the 
property  of  its  owner,  ordered. 

The  appointment  of  Halbert  E.  Paine,  of  Wisconsin, 
to  be  Judge  of  the  Court  of  Claims  in  place  of  Judge 
V.  Peck,  resigned,  is  said  to  be  fully  determined  upon. 
Mr.  Paine  was  bom  in  Ohio  in  1826,  and  was  graduated 
from  the  Western  Reserve  College.  He  was  admitted 
to  the  bar  in  1848.  He  served  in  the  Union  army 
during  the  war,  and  was  breveted  a  major-general  in 
1866.    He  was  a  member  of  the  Thirty-ninth,  Fortieth 

and  Forty-first  Congresses. The  man  who  doesn't 

squander  any  money  hiring  lawyers  has  turned  up  in 
Sonoma  county,  Cal.,  where  he  recently  recorded  a 
deed  to  $15,000  worth  of  land  in  which  one  of  the 
boundaries  is  described  as  "being  between  the  wheat 
and  com  now  growing  on  said  land." 

In  the  case  of  Hancock  v.  Rand,  recently  decided  in 
New  York  by  Horatio  P.  Averill,  Esq.,  referee,  an  in- 
teresting question  in  relation  to  the  law  governing  inn- 
keepers was  involved.  General  Hancock  engaged 
rooms  for  himself  and  family  at  the  St.  Cloud  Hotel, 
kept  by  defendants,  at  a  specified  price,  which  was  less 
than  that  charged  to  transient  guests.  During  his  oc- 
cupancy he  and  his  family  lost  certain  articles  from 
their  rooms,  but  there  was  no  gross  negligence  shown 
on  the  part  of  defendants.  The  referee  held  that 
owing  to  the  special  agreement  above  mentioned  Gen- 
eral Hancock  and  his  family  were  not  the  guests  of  the 
defendants,  but  only  boarders,  and  therefore  defend- 
ants were  not  liable  for  losses  sustained.  2  Pars,  on 
(^nt.  151, 168;  1  id.  628;  SUwaH  v.  McCready,  24  How. 
Pr.  62 ;  Seward  v.  Seymour,  Anth.  La^r  Stud.  51 ;  Mouh- 
ers  V.  Feathers,  6  Laus.  115;  Thofnpson  v.  Lacey^  3  B. 
&  A.  283:  Parfc/twrst  v.  Foster,  1  Salk.  887;  Darkey  v. 
Rich,  2  Ellis  &  Bl.  144;  King  v.  Ives,  7  C.  &  P.  218; 
WirUermute  v.  Clark,  5  Sandf .  247 ;  Cromwell  v.  Stevens, 
8  Abb.  ,(N.  S.)  84:  BenneU  v.  imson,  6  Term,  278; 
Manning  v.  tFeUs,  0  Thomp.  746.        .  ,  _  _   -^._ 
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Aix  communications  Intended  for  publication  In  the 
Law  Journal  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  given,  though  not  necessa- 
rily for  publication. 

Oommunications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 

If 

The  Albany  Law  Journal. 

Albany,  January  12,  1878. 


CURRENT  TOPICS. 


A  SOMEWHAT  remarkable  scene  was  witnessed 
'^  in  the  New  York  Court  of  Oyer  and  Terminer 
last  week.  Dr.  Lambert,  president  of  the  notorious 
American  Popular  Life  Insurance  Company,  who 
bad  been  convicted  of  swearing  to  a  false  report  of 
the  condition  of  the  company,  was  called  up  for 
sentence  and  asked  the  ordinary  question  if  he  had 
any  thing  to  say  why  sentence  should  not  be  pro- 
nounced. He  thereupon  unrolled  a  huge  parcel 
of  manuscript,  and  for  two  hours  harangued  the 
court  and  the  people  assembled  upon  various  sub- 
jects relevant  and  irrelevant  to  the  inquiry  made. 
He  eulogized  his  counsel,  denounced  those  opposed 
to  him,  complimented  the  court,  and  of  course  as- 
serted that  he  was  innocent  of  the  crime  of  which 
he  had  been  convicted.  How  thoroughly  he  was 
imbued  with  the  idea  of  his  own  rectitude  is  indi- 
cated by  this  language :  **  Instead  of  standing  here 
condemned,''  said  he,  **I  should  be  commended  by 
the  policy-holders  and  stockholders  and  the  public, 
and  to-day  it  should  be  the  pleasant  duty  of  your 
Honor  to  invite  me  to  sit  at  your  right  hand  instead 
of  being  called  to  pass  an  unpleasant  sentence ;  nor 
do  I  doubt  that  such  would  be  your  Honor's  own 
opinion."  He,  however,  intimated  that  the  sixty 
other  insurance  presidents  with  which  New  York 
city  is  blessed  had  enriched  themselves  dishonestly, 
which  indicates  that  he  does  not  believe  that  insur- 
ance business  in  general  is  conducted  upon  princi- 
ples of  integrity.  The  court,  in  reference  to  his  re- 
marks, said  that  it  was  impossible  to  determine 
therefrom  whether  the  prisoner  or  his  jury  was  on 
trial.  The  charges  made  were  answered  completely 
and  in  detail  by  the  court,  and  a  sentence  of  five 
years  at  hard  labor  in  the  State  prison  imposed.  It 
is  somewhat  surprising  that  the  prisoner  should 
have  been  given  such  latitude,  but  the  importance 
of  the  case,  the  previous  high  standing  of  the  crim- 
inal and  the  present  public  feeling  against  the  dis- 
honesty of  insurance  oflicials  induced  Judge  Brady 
to  be  as  forbearing  as  possible  in  the  matter.  We 
trust,  however,  that  his  action  will  not  be  taken  as 
a  precedent  If  it  should  be,  the  speech  of  the  pris- 
oner on  sentence  will  become  as  important  an  event 
in  the  administration  of  penal  justice  as  the  speech 
at  the  gallows  used  to  be  in  the  days  of  public  exe- 
cutions, and  about  as  instructive  and  usefuL    When 


Wainwright,  the  English  murderer,  who  was  con- 
victed a  couple  of  years  ago,  was  about  to  eulogize 
his  counsel  in  his  remarks  previous  to  receiving  sen- 
tence, the  court  checked  him,  saying  that  it  was 
neither  time  nor  place  for  that,  and  bade  him  con- 
fine himself  to  the  objections  he  might  have  to  the 
passing  of  sentence.  The  convicted  offender  is 
treated  with  more  consideration  here  than  in  Eng- 
land, and  it  is  fortunate  for  the  courts  that  a  Dr. 
Lambert  does  not  often  appear  before  them. 


The  law  of  negligence,  as  developed  by  the 
courts,  is  full  of  remarkable  rules  and  doctrines, 
and  these  rules  and  doctrines  become  still  more  re- 
markable when  they  are  the  blended  product  of  the 
law  of  negligence  and  that  of  master  and  servant. 
The  House  of  Lords  has»  in  the  recent  decision  of 
Jaek$on  v.  Metropolitan  Railway^  at  least  unsettled 
the  popular  confidence  in  the  justice  of  some  parts 
of  this  law.  The  plaintiff  in  this  case  was  a  passen- 
ger on  defendant's  line,  which  is  the  London  under- 
ground railway.  By  a  by-law  of  defendant,  passen- 
gers are  not  allowed  to  enter  any  compartment  of  a 
train  in  which  the  seats  are  all  occupied.  At  a  station 
where  the  train  upon  which  plaintiff  was,  stopped, 
an  attempt  was  made  by  persons  to  get  into  the 
compartment  where  plaintiff  was,  which  was  fulL 
Plaintiff  put  up  his  hand  to  prevent  the  intrusion. 
At  the  same  time  a  porter  in  the  employ  of  defend- 
ant, in  preparing  the  train  to  start,  violently  shut 
to  the  door  of  the  compartment,  which  caught  and 
severely  injured  plaintiff's  thumb.  In  this  action 
for  the  injury  the  trial  court  held  that  there  was 
evidence  of  negligence  for  the  jury,  who  found  a 
verdict  for  the  plaintiff.  A  rule  nin  was  obtained, 
calling  upon  plaintiff  to  show  cause  why  this  verdict 
should  not  be  set  aside  on  the  ground  that  there  was 
no  evidence  of  negligence.  The  Common  Pleas 
Division  discharged  this  rule,  and  this  decision  was 
allowed  to  stand  by  the  Court  of  Appeal,  which  was 
divided.  The  House  of  Lords  reversed  the  judg- 
ment of  the  courts  below,  holding  that  there  was  no 
negligence  in  shutting  the  door,  saying  that  it  was 
necessary  that  it  should  be  shut  by  the  porter;  ''and 
as  the  train  was  on  the  point  of  passing  into  a  tun- 
nel, he  could  not  shut  it  otherwise  than  quickly,  or 
in  this  sense  violently."  Lord  Cairns,  who  delivered 
the  judgment  of  the  House  of  Lords,  says  that  it  is 
impossible  to  lay  down  any  rule  as  to  negligence  in 
such  cases,  except "  that,  from  any  given  state  of  facts, 
the  judge  must  say  whether  negligence  can  legiti- 
mately be  inferred,  and  the  jury  whether  it  ought  to 
be  inferred."  The  London  papers  are  not  satisfied 
with  the  decision  of  the  House  of  Lords,  though  the 
Law  Times  thinks  it  sustainable  upon  the  principle 
that  plaintiff,  in  endeavoring  to  prevent  the  intrusion 
of  passengers  into  his  compartment,  was  a  volunteer 
undertaking  to  perform  the  duty  of  one  of  defend- 
ant's servants,  and  he  could  not,  as  such,  recover 
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for  an  injury  resulting  from  the  negligence  of  any 
of  such  servants.  He,  however,  would  not  be  a 
volunteer  within  Wright  v.  London  db  N,  W.  By.  Co,j 
L.  R.,  10  Q.  B.  252,  and  we  think  the  decision,  if 
not  sustainable  upon  the  ground  put  by  the  Lord 
Chancellor,  is  not  so  upon  any  ground. 


The  bill  of  Senator  Davis  for  the  establishment  of 
a  Federal  Court  of  Appeals  will  remedy  many  of  the 
evils  now  connected  with  the  administration  of  jus- 
tice in  the  United  States  courts.  The  new  appellate 
court  will  be  a  very  great  improvement  upon  the  one 
that  now  exists,  and  will  serve  for  many  years  at 
least  as  an  effectual  check  to  the  overcrowding  of 
the  calendar  of  the  Supreme  Court.  We  think, 
however,  that  in  one  or  two  respects  the  bill  might 
be  improved.  Though  an  attempt  is  made  to  merge 
the  District  and  Circuit  Courts  into  one  by  provid- 
ing that  a  Circuit  Court  shall  be  held  at  the  same 
time  and  place  as  the  District,  the  distinction  be- 
tween the  two  courts  is  retained,  and  there  is  to 
remain  the  present  right  of  appeal  in  bankruptcy 
proceedings  from  the  District  to  the  Circuit.  Why 
the  courts  are  not  merged  for  all  purposes  we  can- 
not understand.  There  is  no  provision  in  the  act 
against  a  judge  sitting  in  review  of  his  own  decis- 
sions,  an  omission  which  we  think  is  a  mistake. 
The  rule  which  prevails  in  this  State  has  worked  so 
satisfactorily  that  we  cannot  see  why  it  is  not  worthy 
of  a  trial  in  the  Federal  courts.  The  ten-thousand- 
dollar  limit  upon  appeal  to  the  Supreme  Court  in  ordi- 
nary cases  is  proper  enough,  as  is  the  provision  giving 
that  court  power  only  to  review  the  questions  of 
law  arising  in  cases  carried  there.  The  additional 
judges  provided  for  are  needed.  The  present  num- 
ber of  Circuit  and  District  judges  is  insufficient  for 
the  work  of  the  courts,  as  they  now  exist,  and  under 
the  new  system  there  would  be  a  g^at  increase  of 
business  in  all  Federal  courts,  except  the  Supreme. 
Senator  Davis  very  properly  does  not  attempt  to 
make  any  change  in  the  law  governing  procedure. 
This,  indeed,  sadly  needs  amendment,  but  the  pro- 
fession will  be  satisfied  to  wait  for  reform  there  if 
the  organization  of  the  courts  can  be  satisfactorily 
improved  during  the  present  session  of  Congress. 


The  legislature  resumed  its  sittings  on  Tuesday 
last  The  introduction  of  bills  has  already  com- 
menced, the  new  Code,  of  course,  not  being  forgot- 
ten by  those  desiring  change  in  our  statute  law.  In 
the  Senate  bills  were  presented  designed  to  amend 
chapter  448  of  the  Laws  of  1876,  in  relation  to  the 
exemption  of  trial  jurors,  and  to  amend  chapter  449. 
explaining  and  regulating  the  action  of  the  previous 
chapter;  also  a  bill  providing  that  whenever  any 
mortgage  of  land  duly  recorded  shall  be  assigned  to 
a  purchaser  for  a  valuable  consideration  in  good 
faith,  and  without  notice  of  a  prior  unrecorded 


mortgage,  such  recorded  mortgage  in  the  hands  of 
such  purchaser  or  of  his  assigns  shall  have  priority 
over  such  unrecorded  mortgage,  notwithstanding 
the  mortgagee  in  such  recorded  mortgage  had,  at 
the  time  of  receiving  the  same,  notice  of  the  unre- 
corded mortgage.  Bills  to  amend  the  excise  law, 
the  act  in  relation  to  the  assignment  of  the  estates 
of  debtors  for  the  benefit  of  creditors,  and  the  laws 
in  relation  to  savings  banks,  were  also  introduced. 
In  the  Assembly  bills  were  brought  forward  to  re- 
peal the  act  creating  a  board  of  town  auditors ;  to 
amend  the  act  relating  to  the  Court  of  Arbitration 
in  New  York;  to  amend  section  1088  of  the  new 
Code ;  to  repeal  the  act  to  establish  specie  payments 
in  this  State  after  January  1,  1879,  and  for  the  bet- 
ter protection  of  policy-holders  of  life  insurance  com- 
panies. The  excise  law  was  also  under  considera- 
tion in  the  Assembly,  quite  an  extended  debate 
having  been  had  in  relation  to  the  propriety  of 
amending  it. 

The  bill  in  relation  to  the  priority  of  mortgages 
in  the  hands  of  a  bona  fide  assignee,  above  men- 
tioned, is  an  attempt  to  provide  a  means  for  evading 
the  operation  of  what  seems  to  us  a  very  just  provis- 
ion of  the  recording  act  If,  however,  it  is  thought 
proper  that  priority  of  record  should  determine  pri- 
ority between  mortgages,  why  not  have  the  statute 
say  so  directly?  In  case  the  proposed  bill  should 
pass,  the  holders  of  such  subsequent  mortgages  as 
are  mentioned  would  one  and  all  assign  them  to 
bona  fide  holders  without  notice,  so  that  the  provis- 
ion as  to  notice,  though  still  remaining  in  the  law, 
would  be  a  dead  letter.  It  would  be  better  to  leave 
the  law  as  it  is,  or  to  make  no  exception  whatever  in 
its  operation  against  subsequent  grantees  or  mort- 
gagees with  notice. 

In  the  case  of  Re  Mitchell^  ex  parte  Shertnn,  de- 
cided by  the  United  States  District  Court  of  Massa- 
chusetts, appearing  in  our  present  issue,  a  novel 
question  in  bankruptcy  law  is  presented.  The  de- 
cision of  the  court  that  property  belonging  to  the 
estate  of  a  bankrupt  in  the  hands  of  assignees  is 
liable  to  State  taxation,  and  an  assessment  made 
upon  the  assignees  therefor  is  proper,  is  so  mani- 
festly just,  that  it  seems  strange  that  the  register 
who  passed  upon  the  question  in  the  first  instance 
should  have  thought  otherwise. 


NOTES  OF  CASES. 
TN  Moore  v.  Jackaon,  2  Abb.  New  Cas.  211,  it  is 
-■■  held  that  the  riparian  owner  cannot  appropriate 
any  part  of  a  navigable  stream  which  is  a  public 
highway  by  erections  or  obstructions  of  a  continu- 
ous character.  A  raft  of  timber  continuously 
moored  was  held  to  be  a  violation  of  this  rule,  and 
to  constitute  an  illegal  encfoaohment  or  purpresture. 
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It  J8  somewhat  difficult  to  determine  when  a  float- 
ing object,   such  as  a  craft  or  boat,  constitutes  a 
nuisance  in  a  stream.     A  canal  bo^t  permanently 
stationed  in  a  basin  was  held  to  be  so  in  Hart  v. 
Mayor  of  Albany,  9  Wend.  571.     In  Becker  v.  N.  Y. 
Balance  Dock  Co.,  13  How.  Pr.  549,  a  floating  dock 
in  the    harbor  of  New  York   was  held  to  be  a 
nuisance.    See,  also,  2  Hawk  PL  Cr.,  ch.  75,  §  11. 
But,  in  the  same  case,   before  another  judge  (24 
Barb.  225),  a  floating  dock  is  declared  not  to  be  a 
nuisance  in  navigable  waters.     In  Gold  v.  Ca/rter,  9 
Humph.  869,  the  Supreme  Court  of  Tennessee  declare 
that  every  obstruction  or  erection  in  a  stream  de- 
clared navigable  by  law,  which  injures  the  naviga- 
tion of  such  stream,  is  a  nuisance.     A  mere  tempo- 
rary occupation  of  a  part  of  a  highway  by  persons 
engaged  in  building,  or  in  receiving  or  delivering 
goods  from  stores  or  the  like,  is  allowed  from  the 
necessity  of  the  case,  but  a  systematic  and  con- 
tinued encroachment  on  a  highway,  though  for  the 
purpose  of  carrying  on  a  lawful  business,  is  unjusti- 
fiable.    In  People  v.  Cunningham,  1  Den.   524,  dis- 
tillers delivered  their  slops  daily  in  the  street  to 
purchasers,  and  the  street  was  obstructed  by  carts 
and  teams  resorting  thither  for  the  slops,  and  wait- 
ing to  load.    This  was  decided  to  be  a  nuisance. 
The  general  principle  is  settled  that  any  obstruction 
of  a  public  highway  for  an  unreasonable  length  of 
time,  however  lawful  is  the  business  which  is  sought 
to  be  prosecuted,  is  indictable  as  a  public  nuisance, 
although  Toom  might  still  be  left  for  the  accommo- 
dation of  the  public.     See  Davis  v.  Mayor  of  New 
York.   14    N.    Y.    525;    Fowler    v.    Saunders,   Cro. 
James,  446;  The  King  v.  Russell,  6  East,  427;  Rex 
▼.  Carlisle,  6  Carr.  &  Payne,  636;  Rex  v.  Cross,  3 
Camp.   226;  Rex  r.  Jones,   id.  230;    The  King  v. 
Moore,  3  Bam.  &  Adolph.    184;    Commonwealth  v. 
Passmore,  1  S.  &  R.  219;  The  King  v.  Ward,  4  Ad. 
&  £1.  384. 


In  Myers  v.  VanderbiU,  recently  decided  by  the 
Supreme  Court  of  Pennsylvania,  it  is  held  that 
under  a  statute  requiring  that  **  every  will  shaU  be 
in  writing,'^  a  will,  written  and  signed  in  lead  pen- 
cil, IS  valid.  The  general  rule  undoubtedly  is,  that 
whenever  a  statute  or  usage  requires  a  writing,  it 
must  be  made  on  paper  or  parchment,  but  it  is  not 
essentially  necessary  that  it  be  in  ink.  It  may  be 
in  pencil.  This  view  is  sustained  by  numerous  au- 
thorities as  applied  to  contracts  generally.  Chitty 
on  Cont.  72;  2  Pars,  on  Cont.  290;  Joeffry  v.  Wal- 
ton, 2  Eng.  C.  L.  385 ;  Geary  v.  Physic,  6  B.  &  C. 
234;  Merritt  v.  Clasm,  12  Johns.  102;  Draper  v. 
PaUina,  2  Speers,  292;  McDowell  v.  Chambers,  1 
Strobh.  Eq.  347.  The  same  rule  applies  to  prom- 
issory notea  Closson  v.  Steams,  4  Vt.  11 ;  Partridge 
V.  Dams,  20  id.  499 ;  Brown  v.  Butchers  and  Drov, 
Bk^  6  Hill,  443.     So  a  book  account  made  in  pencil 


was  held  admissible  in  evidence  as  a  book  of  origi- 
nal entries.  Hill  v.  Scott,  2  Jones,  169.  And  in 
England  under  a  statute  requiring  a  will  of  lands  to 
be  in  writing,  it  has  been  held  that  a  will  written 
in  pencil,  instead  of  ink,  would  be  good.  1  Redf. 
on  Wills,  §  17,  pi.  2;  In  re  Dyer,  1  Hag.  Ecc.  219; 
Rhymes  v.  Clarkson,  1  Phil.  1.  In  Patterson  v.  Eng- 
lish, 21  P.  F.  Smith,  459,  the  validity  of  a  will 
signed  with  a  lead  pencil  was  not  decided,  but  it 
was  referred  to,  and  a  strong  declaration  made 
against  the  propriety  of  writing  or  signing  in  that 
manner.  The  reason  given  against  it  is  the  facility 
with  which  the  writing  may  be  altered  or  efiaced. 
But  when  the  statute  is  silent  upon  the  subject,  it 
would  seem  improper  to  say  that  the  mere  fact  that 
a  lead  pencil  was  used,  would  make  the  will  invalid. 
A  writing  with  a  lead  pencil  is  acknowledged  as  a 
writing  by  the  authorities,  and  fulfills  the  require- 
ment of  the  statute.  See,  also,  Main  v.  Ryder,  34 
Leg.  Int.  372. 

The  doctrine  of  ancient  lights  is  generally  un- 
derstood not  to  be  adopted  in  this  country,  and  it 
certainly  is  not  as  between  adjoining  owners  who 
are  strangers  to  each  other.  It  was,  however, 
claimed  in  Shipman  v.  Beers,  2  Abb.  New.  Cas.  435, 
that  if  both  proprietors  obtain  their  title  from  a 
common  source,  the  same  grantor  having  conveyed 
the  tenement  with  the  windows  to  one,  and  the 
ground  overlooked  to  another,  the  windows  cannot 
be  obstructed.  The  court  held  adversely  to  the 
claim,  saying  that  while  it  had  some  support  in  the 
dicta  of  Selden,  J.,  in  Lampman  v.  MiUes,  21  N. 
Y.  505,  and  was  favored  by  Tyler  and  Washburn  in 
their  treatises,  the  weight  of  authority  in  this  State 
is  the  other  way.  See  Myers  v.  Oemmd,  10  Barb. 
537,  where  it  was  held  that  a  landlord  might  law- 
fully darken  or  stop  the  windows  by  any  erection  on 
the  other  lot ;  that  such  an  act  was  not  in  deroga- 
tion of  his  own  grant,  and  that  he  could  not  be 
l*estrained  by  injunction  from  so  doing.  And  in 
Palmer  v.  Wetmore,  2  Sandf.  316,  it  was  held  that  a 
landlord  who  owns  a  lot  adjoining  demised  premi- 
ses, has  a  right  to  build  thereon,  although  by  so  do- 
ing he  obstructs  and  darkens  the  windows  in  the 
tenement  devised,  and  that  such  an  act  is  not  an  evic- 
tion. In  Doyle  v.  Lord,  64  N.  Y.  439,  these  cases 
were  approved,  and  it  was  held  that  the  grantee  of 
a  building  and  a  portion  of  a  lot  upon  which  it  stood 
would  take  no  right  to  the  light  and  air  from  the 
balance  of  the  lot  And  in  Keats  v.  Httgo,  115  Mass. 
204,  it  was  held  that  the  grant  of  an  easement  of 
light  and  air  is  not  implied  from  the  grant  of  a 
house  having  windows  overlooking  land  retained 
by  the  grantor.  See,  however,  2  Washb.  R.  Est.  29, 
63;  United  States  v.  Appleton,  1  Sunm.  501;  Cherry 
V.  Stein,  11  Md.  1.  Also  Maynard  v.  E^ier,  17  Penn, 
St.  222;  C'c^ttiw*  V.  Piercd,  7  GraVjJJ.jQaj^ 
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HARVEY'S  REMINISCENCES  OF  DANIEL 
WEBSTER. 

THIS  volume,  by  a  life-long,  trusted  and  familiar 
-*•  friend  of  Daniel  Webster,  presents  the  great 
man  in  some  new  lights  and  teems  with  anecdotes, 
most  of  which  have  now  found  their  way  into  print 
for  the  first  time.  Despite  some  trivialities  and 
some  undue  partialities,  we  think  the  result  of  the 
book  will  be  to  elevate  Webster^s  character  as  a 
man.  His  repute  as  a  lawyer  and  statesman  could 
scarcely  be  enhanced,  and  Mr.  Harvey  therefore 
wisely  deals  chiefly  with  the  private  side  of  his 
character.  He  gives  us  many  conversations  with 
Webster  which  bear  on  themselves  the  impress  of 
faithful  narration,  and  he  presents  him  to  us  in  his 
family  and  among  his  friends  and  contemporaries, 
in  a  microscopic  way,  which  sheds  vastly  more  light 
upon  his  real  character  than  volumes  of  eulogy  or 
generalization.  Perhaps  we  cannot  do  better  than 
to  run  through  this  amusing  volume  for  our  readers, 
and  give  them  a  general  idea  of  its  scope. 

Some  of  the  anecdotes  about  Daniel's  boyhood 
and  youth  are  quite  new,  and  were  derived  from  his 
own  lips.  His  father  was  a  poor  man,  as  we  have 
always  known;  but  his  account  of  the  poverty  of 
some  of  their  New  Hampshire  neighbors  seems  al- 
most incredible.  Thus,  one  neighbor  whom  Daniel 
visited  could  offer  him  no  better  fare  than  a  bundle 
of  green  grass  fried  in  hog's  lard;  "but,"  said  Mr. 
Webster  emphatically,  "  it  was  not  so  bad  after  all. 
They  fried  up  a  great  platter  of  it,  and  I  made  my 
supper  and  breakfast  off  it.'*  This  was  the  man 
who,  on  Daniel's  graduating,  advised  him  as  to  a 
choice  of  a  profession.  He  said:  **As  for  bein'  a 
minister,  I  would  never  think  of  doin'  that;  they 
never  get  paid  any  thing.  Doctorin'  is  a  miserable 
profession ;  they  live  upon  other  people's  ailin's,  are 
up  nights  and  have  no  peace.  And  as  for  bein'  a 
lawyer,  I  would  never  propose  that  to  anybody." 
The  end  of  it  was,  he  advised  Daniel  to  study  eon- 
juring^  so  he  could  tell  a  man  where  his  lost  cow 
was,  for  people  "would  think  nothin'  of  paying 
three  or  four  dollars  to  a  man  like  that,  so  as  to  find 
their  property ; "  and  as  there  was  no  conjurer  with- 
in a  hundred  miles,  he  thought  there  was  a  good 
opening.  Once,  when  Daniel  was  at  home  in  the 
winter  on  a  vacation,  his  mother  gave  him  a  new 
suit  of  clothes,  spun,  woven  and  dyed  by  her  own 
hands.  On  his  return  to  college  in  a  sleigh,  arrayed 
in  his  new  suit,  a  bridge  having  been  carried  away, 
he  was  obliged  to  ford  the  stream,  and  in  the  tran- 
sit he  sank  to  his  arm-pits  in  the  freezing  water. 
He  managed  with  great  ado  to  retain  the  breath  of 
life  till  he  reached  a  house,  where  he  went  to  bed 
while  his  clothes  thawed  and  dried;  but  the  con- 
tents of  his  mother's  dye-pot  were  left  on  his  body 
instead  of  his  clothes.  Even  this  process  probably 
could  scarcely  make  him  blacker  than  nature  had 


made  him.  Daniel  helped  his  favorite  brother 
Ezekiel  through  college  with  money  which  he  earned 
in  teaching,  and  probably  the  greatest  trial  of  his 
life  was  to  decline  the  lucrative  office  of  clerk  of 
Merrimac  county,  procured  for  him  by  his  father, 
and  the  income  of  which  would  have  made  himself 
and  his  father's  family  comparatively  affluent,  be- 
cause Governor  Gore  told  him  that  his  destiny  was 
to  make  opinions  for  others  to  record. 

The  most  striking  description  of  Webster's  per- 
sonal appeai'ance  which  we  have  ever  met  is  con- 
tained in  this  volume,  extracted  from  the  New  York 
Tribune  newspaper,  and  representing  him  in  one  of 
his  first  causes.  "  He  was  a  black,  raven-haired  fel- 
low, with  an  eye  as  black  as  death  and  as  heavy  as 
a  lion's  —  that  same  heavy  look,  not  sleepy,  but  as 
if  he  didn't  care  about  any  thing  that  was  going  on 
about  him,  or  any  thing  anywhere  else.  He  didn't 
look  as  if  he  was  thinking  about  any  thing,  but  as 
if  he  tootUd  think  like  a  hurricane  if  he  once  got 
waked  up  to  it.  They  say  the  lion  looks  so  when 
he  is  quiet.  It  wasn't  an  empty  look  this,  of  Web- 
ster's, but  one  that  didn't  seem  to  see  any  thing  go- 
ing on  worth  his  while."  In  this  connection  we 
must  not  omit  an  anecdote  of  Genera.1  Stark,  of 
Bennington  fame.  Daniel  was  traveling  on  horse- 
back from  Portsmouth  to  court  at  Concord,  and 
stopped  over  night  at  Hooksett,  now  Manchester. 
The  old  general  was  at  the  tavern,  and,  Yankee 
fashion,  questioned  Daniel  and  elicited  the  confes- 
sion that  he  was  a  son  of  Captain  Ebenezer  Webster, 
of  Salisbury.  Thereupon  the  husband  of  Molly 
Stark  exclaimed:  **Are  you  a  son  of  old  Captain 
Eb?  Let  me  see  you  (turning  him  round).  Why,  I 
declare  I  Well,  I  am  inclined  to  think  yoa  may  be. 
In  the  war  we  could  not  tell  whether  Captain 
Webster's  face  was  a  natural  color  or  blackened  by 
powder.  You  must  be  his  son,  for  you  are  a  cursed 
sight  blacker  than  he  was  I " 

Among  the  anecdotes  illustrating  Webster's  pow- 
ers in  court  we  were  most  struck  by  one  relative  to 
the  case  of  Brawn  v.  Bramble,  The  plaintifit  held 
Bramble's  annuity  bond  for  one  hundred  dollars  for 
life.  Bramble  was  in  the  habit  of  indorsing  his  own 
payments  on  it,  and  having  Brown  subscribe  his 
mark,  for  Brown  could  neither  read  nor  write. 
Finally,  on  paying  one  year's  due,  Bramble  indorsed 
one  thousand  dollars  instead  of  one  hundred  dol- 
lars, and  added  "in  full  consideration  of,  and  can- 
celing this  bond,"  which  Brown  unsuspectingly 
signed.  Webster  brought  suit  for  Brown  after  the 
fraud  was  discovered.  During  the  trial  one  of  th« 
plaintiff's  friends  whispered  in  Webster's  ear  that 
he  had  just  seen  Bramble's  lawyer  in  the  entry,  talk- 
ing with  one  Lovejoy  and  giving  him  a  paper. 
Lovejoy  was  one  of  the  omnipresent  and  convenient 
kind  of  witnesses  who  abounded  before  parties  were 
witnesses  in  their  own  behalf.  He  was  called  on  by 
Bramble  and  swore  that  Brown  told  him  he  had  re^ 
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ceiyed  a  thousand  dollars  from  Bramble  in  full  of 
the  bond.   When  it  came  Webster's  turn,  be  marched 
outside  of  the  bar  to  the  witness-stand.     He  tells 
the  rest  of  the  story  himself:     **  *  Sir,"  I  exclaimed, 
'giye  me  the  paper  from  which  you  are  testifying.' 
In  an  instant  he  pulled  it  out  of  his  pocket ;  but  be- 
fore he  had  it  quite  out,  he  hesitated  and  attempted 
to  put  it  back.     I  seized  it  in  triumph.     There  was 
bis  testimony  in  Bramble's  handwriting  I "    As  may 
be  imagined,  that  was  the  end  of  Bramble's  case. 
As  an  offset  to  this,  Mr.  Harvey  relates  a  story  show- 
mg  how  a  witness  once  was  too  acute  for  Webster. 
Webster  was  cross-examining  Col.  Winchester,  who 
had  sworn  that,  in  his  opinion,  a  certain  signature 
was  a  forgery,  and  was  pressing  him  for  the  reason 
for  his  opinion,  to  which  the  witness  replied:    "I 
can't  give  a  reason,  but  if  you  will  allow  me  to  make 
ao  illustration,  I  will  do  so.     Suppose  some  distin- 
gaished  man  at  home  or  abroad  should  be  seen  walk- 
ing on   'change;  suppose  you  were  there  at  higli 
'change.     It  would  be  very  natural  to  point  out 
Daniel  Webster  and  say,    *  There  goes  the  defender 
of  the  constitution.'    Everybody  would  mark  him, 
and  nobody  could  mistake  his  identity.    They  would 
always  know  him  afterward.    But  if,  in  the  after- 
noon, some  man  brought  me  a  head,  and  two  legs, 
and  two  arms  on  a  platter,  and  asked  me  to  identify 
them  separately  as  belonging  to  Daniel  Webster,  I 
could  not  swear  to  them.     In  the  same  way  there  is 
something  about  this  signature  that  does  not  look 
genuine,  but  I  could  not  swear  to  the  particulars." 
A  very"  curious  anecdote  waa  told  by  Webster  in 
connection  with  the  Dartmouth  College  case.    Web- 
ster advised  the  president  that,  as  the  college  was 
originally  endowed  to  civiUze  and  instruct  the  In- 
dians, the  point  might  be  taken  that  its  charter  was 
forfeited,  because  no  Indian  had  been  attached  to 
the  college  for  a  long  period,  and  that  it  would  be 
well  to  introduce  a  little  of  the  aboriginal  element. 
So  the  president  went  to  Canada  and  coaxed  three 
Indians  as  far  as  the  west  bank  of  the  Connecticut 
river,  opposite  the  college,  and,  after  some  delay, 
got  them  into  a  boat  to  cross  the  stream,  when  the 
Indians,  espying  the  walls  of  the  college  buildings 
on  the  farther  shore,  became  alarmed  and  probably 
suspicious  of  imprisonment,  and  one  of  them,  giv- 
ing a  whoop,  plunged  into  the  river,  and  the  others 
followed.     So  far  as  Dartmouth    College  is  con- 
cerned,  the  **poor  Indian"  continued  ever  after- 
ward to  have  an  '^untutored  mind." 

Webster  was  a  man  of  moral  and  physical  courage. 
He  never  would  fight  a  duel,  and  he  never  went 
armed.  Without  boasting  he  related  to  Hai-vey  how 
he  treated  Pinkney,  the  great  leader  of  the  Federal 
l>ar,  who  put  a  marked  and  public  slight  upon  him 
in  the  Supreme  Court  of  the  United  States,  design- 
ing at  the  outset  to  crush  a  dangerous  rival.  At  the 
adjoumment  he  asked  Pinkney  into  an  ante-room 


he  told  him  that  he  had  openly  and  jpurposely  in- 
sulted him  in  court,  and  that  he  must  in  the  same 
manner  apologize  the  next  morning,  **or  else,"  said 
he,  **  either  you  or  I  will  go  out  of  this  room  in  a  dif- 
ferent condition  from  that  in  which  we  entered  it." 
Pinkney  trembled,  parleyed  and  evaded,  but  it  was 
useless ;  and  finally  admitting  that  he  did  intend  to 
** bluff"  him,  asked  his  pardon  and  promised  to 
make  the  amende  honorahle  in  open  court  Webster 
let  him  out,  and  be  kept  his  promise  faithfully ;  and 
after  that,  said  Webster,  **  there  was  no  man  who 
treated  me  with  so  much  respect  and  deference  as 
Mr.  William  Pinkney.'' 

We  have  before  remarked  on  Webster's  uncon- 
scious imitation  of  Milton  in  his  rhetoric,  especially 
exemplified  in  the  peroration  of  his  reply  to  Hayne. 
Mr.  Harvey  reminds  us  of  another  instance.  In  his 
letter  to  the  common  council  of  Boston,  when  they 
had  refused  him  Faneuil  Hall,  because  they  had 
recently  denied  it  to  Wendell  Phillips,  he  says:  ** I 
shall  defer  my  visit  to  Faneuil  Hall,  the  cradle  of 
American  liberty,  until  its  doors  shall  fly  open  on 
golden  hinges  to  lovers  of  union  as  well  as  lovers  of 
liberty."  This  is  an  unmistakable  reminiscence  of 
Milton's  description  of  the  opening  of  the  gates  of 
heaven,  —  *^  harmonious  sound,  on  golden  hinges 
moving,"  but  we  do  not  believe  that  Milton  would 
have  been  guilty  of  talking  about  the  d/xxrs  of  a 
cradle. 

In  connection  with  Webster's  fondness  for  sports, 
Mr.  Harvey  tells  a  story  which  we  have  seen  before, 
but  which  is  now  authenticated.  Webster  had  been 
shooting  in  the  marshes,  at  Marshfield,  and  employed 
a  man  to  ferry  him  across  a  river.  His  Charon  de- 
clined the  proffered  payment,  but,  after  some  hesita- 
tion, remarked:  **  *This  is  Daniel  Webster,  I  be- 
lieve.' *  That  is  my  name,'  replied  the  sportsman. 
*Well,  now,' said  the  farmer,  *I  am  told  that  you 
can  make  from  three  to  five  dollars  a  day,  pleadin' 
cases  up  in  Boston.'  Mr.  Webster  replied  that  he 
was  sometimes  so  fortunate  as  to  receive  that 
amount  for  his  services.  *  Well,  now,'  returned  the 
rustic,  *  it  seems  to  me,  I  declare,  if  I  could  get  as 
much  in  the  city,  pleadin'  law  cases,  I  would  not  be 
a-wadin'  over  these  marshes  this  hot  weather,  shootin' 
Uttle  birds.'" 

Mr.  Harvey's  attempts  to  make  a  wit  of  Webster 
are  a  failure.  Webster  liked  and  told  good  stories, 
and  had  a  good  sense  of  the  humorous  and  the 
ridiculous,  but  he  was  not  a  wit.  The  examples 
given  by  his  biographer  remind  us  of  the  wit  at- 
tributed to  the  English  bench,  most  of  which  is 
decidedly  elephantine.  There  is  really  none  of  them 
which  seems  to  us  worth  quoting.  But  of  Webster's 
playfulness,  tenderness  and  good-fellowship  Mr. 
Harvey  gives  us  plenty  of  evidence.  Of  the  vast 
depth  of  his  affections  he  also  gives  us  some  most 
touching  proofs.  His  nature  on  all  sides  —  passions 
AflpAtfrfionfl  Anr)   roTnnrfihfinsioii  —  was  a  colossal   one 
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We  now  come  to  speak  of  two  matters  wherein 
Mr.  Harvey  gives  us  new  light  as  to  Webster's  char- 
acter. If  any  idea  of  Webster  has  been  unani- 
mously accepted,  it  is,  that  he  was  always  careless 
about  his  debts,  and  very  much  addicted  to  indul- 
gence in  intoxicating  drinks.  On  these  two  points 
his  biographer  surprises  us.  In  regard  to  the  first 
he  convinces  us  tliat  Webster  has  been  misunder- 
stood. It  must  be  remembered  that,  for  the  sake 
of  the  public,  Webster  consented  to  comparative 
poverty.  Being  a  poor  man,  he  gave  up  a  law  prac- 
tice which  would  have  produced  him  $25,000  annu- 
ally, for  a  senator's  or  secretary's  meagre  salary,  and 
incurred  the  heavy  outlay  inseparable  from  such 
positions.  It  has  been  popularly  believed  that  State 
street  came  to  his  relief  on  several  occasions  of 
necessity,  but  Mr.  Harvey  shows  that,  on  one  occa- 
sion at  least,  he  indignantly  spumed  the  proffer  of 
such  assistance.  In  his  last  years,  and  while  in  fee- 
ble health,  he  consented  to  argue  the  Goodyear  case 
for  a  fee  of  $15,000,  solely  for  the  sake  of  paying 
some  debts,  and  in  his  last  days  he  wished  he  could 
get  two  more  such  fees,  so  that  he  could  die  out  of 
debt.  On  the  other  point  we  are  not  so  clear.  Mr. 
Harvey  says  Webster  was  a  temperate  man,  and  that 
his  intellect  was  never  obscured  by  alcoholic  stimu- 
lants. It  will  be  difficult  to  make  any  one,  who  saw 
Webster  much  for  the  last  twenty-iive  years  of  his 
life,  believe  this.  His  appearance  was  much  against 
this  theory,  his  contemporaneous  reputation  was 
opposed  to  it,  and  it  was  commonly  believed  and 
asserted  that,  on  minor  public  occasions,  he  was  not 
infrequently  a  sufferer  from  over-indulgence.  We 
think  it  is  a  mistake  to  try  to  make  a  saint  of  Web- 
ster. Great,  grand,  glorious  man  that  be  was,  he 
had  some  of  the  failings  of  commoner  clay.  Other- 
wise he  would  truly  have  been  super-human. 

Another  aspect  of  the  man  in  which  Mr.  Harvey 
presents  him  is  that  of  peace-maker.  That  certainly 
is  a  novel  role  for  Daniel  Webster,  according  to 
popular  traditions,  but  Mr.  Harvey  proves  his  case 
most  indubitably.  It  would  be  easy  to  believe  that 
Webster  was  magnanimous;  indeed,  such  was  his 
reputation ;  but  that  he  was  so  forgiving  of  injuries 
to  himself,  and  so  anxious  to  promote  peace  among 
others,  we  were  not  hitherto  prepared  to  credit.  In 
all  his  life  there  are  no  passages  that  will  do  him 
greater  credit  than  his  successful  attempt  to  heal 
the  breach  between  Benton  and  John  Wilson,  and 
his  unavailing  endeavors  to  reconcile  Benton  with 
Calhoun.  As  narrated  by  Mr.  Harvey,  these  are 
among  the  most  touching  incidents  in  biography. 
They  disclose  a  far-down  sweetness,  goodness  and 
simplicity  that  a  thousand  times  atone  for  unruly 
passions  of  the  flesh,  and  bring  forcibly  to  mind 
the  Saviour's  declaration,  **  Blessed  are  the  peace- 
makers, for  they  shall  be  called  the  children  of  God.*' 

This  brings  us,  in  closing,  to  say  that  Mr.  Har- 
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ing,  simple  and  complete  acceptance  of  the  truths 
of  the  Christian  religion.  Webster  was  too  great  a 
man  not  to  have  an  intellectual  assurance  of  these 
great  facts.  He  was  cheerful,  Liberal  and  tolerant 
in  his  religious  opinions,  but  he  clung  to  them  fer- 
vently to  the  last.  An  intimate  friend  once  asked 
him,  in  the  presence  of  a  score  of  others,  what  was 
the  most  important  thought  that  ever  occupied  his 
mind?  After  scanning  the  group  a  moment  to  make 
sure  that  no  strange  or  unfriendly  auditor  was 
present,  he  responded,  ^*my  individual  responsi- 
bility to  God ;  "  and  then  he  spoke  to  them  oi)  this 
subject,  as  only  he  could  speak,  for  some  moments. 
We  know  it  is  not  unfrequently  the  case  that  law- 
yers become  so  wise  in  their  own  conceit  as  to  deny 
the  higher  allegiance  and  the  evidence  on  which  the 
Christian  religion  rests,  but  we  are  not  among 
them.  If  any  lawyer  thinks  himself  wiser  on  these 
points  than  Daniel  Webster,  we  cannot  sympathize 
with  him.  If  there  are  any  who  believe  that  Christ 
was  an  impostor,  that  God  is  blind  chance,  or  a  law 
without  a  legislator,  and  that  man,  instead  of  being 
created  in  the  image  of  God  and  a  little  lower  thfm 
the  angels,  is  nothing  but  an  ape  with  modem  Im- 
provements, let  him  read  Daniel  Webster  on  theol- 
ogy. Perhaps  these  matters  are  a  little  obiter^  but 
really  we  think  a  little  theology  now  and  then  will 
not  hurt  our  readers. 

We  must  now  reluctantly  leave  this  great  man, 
and  we  cannot  better  do  it  than  in  the  closing 
words  of  this  biographer:  **  The  spot  where  Daniel 
Webster  reposes  is  upon  elevated  land,  and  over- 
looks the  sea,  his  mammoth  farm,  the  First  Parish 
Church,  and  most  of  the  town  of  Marsh  field,  — 
wide-spreading  marshes,  forests  remote  and  near, 
the  tranquil  river  and  glistening  brooks.  On  a 
pleasant  day  the  sands  of  Cape  Cod  can  be  descried 
from  it,  thirty  miles  directly  to  the  east,  where  the 
Pilgrims  first  moored  their  ship.  The  spot  Is  per- 
fectly retired  and  quiet,  nothing  being  usually 
heard  but  the  solemn  dirge  of  the  ocean,  and  the 
answering  sighs  of  the  winds.  It  is  the  spot  of  all 
others  for  his  resting-place." 

TAXATION  OF  ASSIGNEES  IN  BANKRUPTCY. 

UNITBD  8TATBS  DISTRICT  OOUBT  OF  MAB8ACHU- 
8ETTS,  JANUARY  ft,  1878. 

Re  MiTGHSLL,  ex  parte  Shbbwin. 

Property  in  the  hands  of  aBstfraeee  in  bankruptcy  is  liable 
to  taxation  under  State  laws. 

THE  city  of  Boston  assessed  a  tax  of  $1,658.21  upon 
the  assignees  of  Mitchell,  Green  &  Stevens  for  the 
personal  estate  of  the  bankrupts  in  their  possession, 
or  under  their  control,  on  the  1st  of  May,  1876,  the 
beginning  of  the  fiscal  year.  The  assignees  denied  the 
right  of  the  city  to  assess  them,  and  the  case  was  sub- 
mitted to  the  coart  upon  agreed  facts,  under  a  petition 
by  the  collector  of  the  city,  to  order  the  assignees  to 
draw  their  warrant  for  the  amount  of  the  tax.  The  as- 
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on  under  protest,  bo  that  there  was  no  dispute  about 
the  quality  or  amount.     It  consisted  in  part  of  money, 
and,  in  a  larj^r  part,  of  a  stock  of  goods.    The  stock 
was  sold  by  the  assignees  on  the  3d  of  May.  in  pursu- 
ance of  an  arrangement  made  before  the  first  day  of 
the  month,  and  the  proceeds  were  divided  among  the 
creditors  at  once,  long  before  the  assessment  was  actu- 
ally made,  or  notice  given  that  it  would  be  made ;  but 
tliere  was  enough  money  of  the  estate  remaining  to 
pay  the  tax,  if  it  is  properly  and  legally  assessed  upon 
tbem. 
E.  P.  NetOeton,  for  the  petitioner. 
J.  Wilder  May  J  for  the  assignees. 
LowEiiL,  J.   The  first  ground  taken  by  the  assignees 
is.  that  they  are  officers  of  the  court;  that  the  funds 
ill  their  hands  are  in  the  custody  of  the  law,  and, 
therefore,  not  to  be  disturbed  or  interfered  with  by 
any  action  on  behalf  of  the  State.    An  able  opinion 
to  this  purport  has  been  given  by  one  of  the  registers. 
Rt  Booth,  U  N.  B.  R.  232.    I  cannot  subscribe  to  that 
opinion.     I  can  see  no  interference  or  obstruction  of 
the  court,  or  of  the  law  in  taxing  to  the  owner  thereof , 
any  fund  that  may  happen  to  be  in  whole  or  partly  in 
the  registry  of  the  court,  or  under  its  direction,  as 
was  the   case  with  the  money  here,  provided  there 
is   no   attempt  to  affix  upon  it  a  lien,  or  in  some 
way   to  disturb    the  actual   custody    of    the   fund. 
Such  an  assessment    is    merely    an    official   declara- 
tion   that   the   owner   of   the  fund  should   pay  his 
t^hare  of  the  public  burdens.    I  do  not  know  why  a 
ship  in  tbe  bands  of  the  marshal  should  escape  taxa- 
tion to  tbe  owner,  though,  undoubtedly,  it  will  be  free 
from  levy  or  seizure  as  long  as  it  remains  in  his  official 
possessiou.    If  the  State  undertook  to  tax  an  assignee 
in  bankruptcy  as  such,  that  is,  to  tax  his  office  and 
franchise,  his  right  to  exercise  a  function  under  the 
laws  of  tbe  United  States,  or  in  any  mode  to  discrimi- 
nate against  an  assignee,  or  against  the  estate  of  a 
bankrupt,  very  different  considerations  might  arise. 

It  is  said  the  assignee  is  an  officer  of  the  court ;  and 
so  he  is,  in  a  certain  sense,  and  so  is  every  attorney 
who  practices  in  the  court;  and  this  will  protect  them 
from  taxation  as  such  officers,  but  not  necessarily  in 
respect  to  funds  which  they  are  to  administer  for  pri- 
vate persona,  though  their  administration  should  l>e 
under  the  control  of  the  court.  The  law  of  Massachu- 
setts for  levying  taxes  does  not  undertake  to  act  upon 
personal  property  in  rem,,  but  merely  upon  the  owner. 
An  assignee  is  an  officer  of  court,  and  much  more,  as 
I  shall  have  occasion  to  show. 

2.  I  have  examined  with  great  care  the  law  of  taxa- 
tion. (Gen.  Stats.,  ch.,  2.  pcisgim.)  I  should  be  glad  to 
find  there  an  exemption  of  assignees  who  had  so 
promptly  and  faithfully  executed  their  trust  that, 
while  they  were  appointed  in  April,  they  had  realized 
and  distributed  a  great  part  of  the  assets  long  before 
any  assessment  was  actually  made  upon  them ;  but  I 
have  searched  in  vain .  Section  two  provides  that  all 
property,  real  and  personal,  of  the  inhabitants  of  the 
State,  shall  be  taxed  unless  expressly  exempted.  Sec- 
tion five  provides  what  property  shall  be  exempted, 
and  does  not  mention  bankrupts  or  insolvents,  or  their 
estates  or  assignees. 

Section  ten  provides  that  all  personal  estate  shall  be 
assessed  to  the  owner  in  tbe  city  or  town  of  which  he 
shall  be  an  inhabitant  on  tbe  first  day  of  May,  with 
numerous  exceptions  as  to  the  place,  and  some  as  to 
the  peraon  —  such  as  that,  under  some  circumstances, 
the  legal  owners  shall  be  assessed,  and,  under  others. 


the  equitable  owner —  but  none  which  makes  any  ex- 
emptions not  included  in  section  five,  and  none  which 
affect  this  case  in  any  direct  way,  though  the  section 
clearly  shows  that  all  trustees  are  intended  to  be  in- 
cluded in  the  word  "owner,**  unless  otherwise  provided 
for. 

The  remaining  question  is,  whether  the  assignees 
were  the  owners  of  this  property.  This  closely  resem 
bles  the  question  already  answered,  and  the  remarks  I 
am  about  to  make  are  to  be  taken  as  applicable  to  both 
points.  If  assignees  are  mere  agents  of  the  court,  and 
the  fund  is  one  in  court,  there  might  be  reason  to  say 
that  it  was  without  a  definite  owner  who  could  be 
ascertained  and  assessed,  but  there  is  no  doubt  that 
assignees  are  trustees  with  great  powers  and  large  dis- 
cretion. They  have  the  legal  title  and  control  of  the 
property  as  fully  as  the  bankrupt  had,  and  it  has  been 
repeatedly  decided  that  statutes,  or  rules  having  the 
binding  power  of  statutes,  which  regulate  the  adminis- 
tration of  their  trust,  such,  for  example,  as  require 
them  not  to  sell  by  private  contract,  or  not  to  bring 
action  or  suit  without  an  order  of  court  or  a  consent 
of  creditors,  are  merely  directory,  so  that  a  neglect  of 
them  will  form  no  valid  objection  to  a  title  and  no  de- 
fense to  an  action  or  suit.  I  am  of  opinion,  therefore 
that  the  assignees  were  the  owners  of  this  property  on 
the  first  of  May,  and  that  the  assessment  was  properly 
made  before  then,  and  that  they  should  pay  the  tax. 

Order  accordingly. 


WHEN  REGULARITY  OF  CORPORATE  ORGAN- 
IZATION MAY  NOT  BE  QUESTIONED. 

8UPRKMB  COURT  OP  THB  UNTTBD  8TATB8- OCTO- 
BER TERM,  isn. 

Chubb,  plaintifT  in  error,  y.  Uptok. 

There  was  an  attempted  alteration  of  an  Illinois  corpora- 
tion under  the  forms  of  law  approved  by  the  attorney- 
general  of  tbe  State,  with  an  increase  in  capital.  Defend- 
ant took  part  in  the  proceedings,  subscribed  for  the  in- 
creased stock,  paid  a  percentage  thereon,  and  acted  as 
an  officer  of  the  new  company.  Hekl,  that  he  could  not. 
In  an  action  by  the  assignee  in  bankruptcy  of  such  com- 
pany to  compel  the  fulflllment  of  his  contract  of  sub- 
scription, deny  the  regularity  of  the  organisation  of  the 
new  company. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  thd  Western  District  of  Michigan.  The  action 
was  brought  by  Clark  W.  Upton,  assignee  of  the  Great 
Western  Insurance  Company,  a  bankrupt,  against  A . 
Lamont  Chubb,  to  enforce  a  contract  of  subscription 
for  stock  of  the  bankrupt.  Sufficient  facts  appear  in 
the  opinion. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the 
court. 

The  numerous  questions  raised  upon  the  trial  of  this 
action  depend  upon  a  few  general  principles  which  are 
not  difficult  of  application. 

It  is  settled  by  the  decisions  of  the  courts  of  the 
United  States  and  by  the  decision  of  many  of  the  State 
courts  that  one  who  contracts  with  an  acting  corpora- 
tion cannot  defend  himself  against  a  claim  on  such 
contract,  in  a  suit  by  the  corporation,  by  alleging  the 
irregularity  of  .its  organization .  This  was  settled  more 
than  half  a  century  since  in  the  courts  of  the  State  of 
New  York,  and  has  recently  been  affirmed  in  this 
court.  Dutche99  Collar  Mg,  Co.  v.  Davis^  14  Johns. 
288;  Sanger  v.  Upton,  91  U.  S.  66;  Upton  v.  Trebilcock, 
id.  46;  U.  *  A,  JR.  R.  Co,  v.  Cary,  26  N.  Y.  76;  BiaseU 
v.M,S,R.R.  Co.,  22  id.  269. 

It  is  also  settled  that  the  same  principle  appliea  to 
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the  case  of  a  subsoription  to  the  capital  stock  in  an 
orRanization  which  has  attempted  irregularly  to  create 
itself  into  a  corporation  and  has  acted  as  sooh.  Same 
auth.;  Meth,  Ch.  v.  Pickell,  19  N.  Y.  486;  Upton  v. 
Hanibom,  8  Bissell,  417. 

The  rule  applies  to  increasing  the  stock  of  a  corpora- 
tion  when  the  qnestiou  arises  upon  paying  a  subscrip- 
tion for  stock  forming  a  part  of  such  increase.  The 
duty  and  the  necessity  of  performing  the  contract  of 
subscription  are  the  same  as  in  the  case  of  an  original 
stockholder. 

An  assignee  appointed  under  the  bankrupt  laws  of 
the  United  States  represents  both  the  corporation  and 
its  creditors,  and  the  defense  of  irregular  organization 
cannot  be  urged  against  him.    Auth.  supra. 

It  has  been  several  times  adjudged  in  this  court  that 
in  an  action  by  such  assignee  to  recover  unpaid  sub- 
scriptions upon  stock  in  such  an  organization,  the  de- 
fense of  false  and  fraudulent  representations  inducing 
such  subscription  cannot  be  set  up,  especially  when 
the  subscriber  has  not  been  vigilant  in  discovering 
such  fraud  and  in  repudiating  his  contract.  Upton  v. 
TrebUcock,  91  U.  8.  46;  Webster  v.  Upton,  id.  66;  Car- 
ver V.  Upton,  id.  64;  OgHvU  v.  Knox  Ins.  Co.,  22  How. 
387. 

The  same  authorities  hold  that  one  who  receives  a 
certificate  of  stock  for  a  certain  number  of  shares  at  a 
given  sum  per  share  thereby  becomes  liable  to  pay  the 
amount  thereof  when  called  upon  by  the  corporation 
or  its  assignee.  Nor  is  it  necessary  to  sustain  the  ac- 
tion that  there  should  have  been  a  subscription  for  the 
whole  amount  named  on  the  articles.  R,  A  W.  Plank 
R.  Co.  V.  WesUl  21  Barb.  66. 

The  statute  of  Illinois  of  1869  authorized  an  increase 
of  the  capital  of  the  Great  Western  Insurance  Com- 
pany. Papers  were  filed  under  the  law  for  that 
purpose,  which  were  examined  by  the  attorney-gen- 
eral and  certified  to  be  in  due  form,  and  the  company 
proceeded  to  issue  its  stock  upon  that  theory. 

The  defendant  became  a  subscriber  for  fifty  shares 
of  this  increased  stock,  the  shares  being  $100  each. 
He  paid  a  portion,  to  wit,  thirty  per  cent  of  this  sub- 
scription. He  attended  meetings  of  the  stockholders 
and  of  the  directors,  acting  himself  as  such.  He  gave 
a  proxy  to  Mr.  Atwater  to  attend  a  meeting  of  the 
stockholders  at  Chicago  and  to  vote  for  him,  and  be 
was  elected  and  acted  as  the  president  of  a  branch  of 
the  said  company. 

It  is  idle  to  deny  that  this  was  the  case  of  an  organ- 
ization which  claimed  to  have  taken  and  apparently 
supposed  that  it  had  taken  the  measures  required  by 
law  to  complete  its  increase  of  capital.  It  acted  as 
such,  and  the  defendant  by  receiving  his  certificate  of 
stock  entered  into  engagements  with  it  as  such.  If  it 
be  conceded  that  its  increased  stock  was  but  ds  facto, 
and  that  it  could  have  been  annulled  or  suppressed  by 
the  action  of  the  attorney-general  as  acting  under  an 
irregular  organization,  the  defendant  derives  no  aid 
from  the  admission.  The  cases  cited  are  clear  to  the 
point  that  he  cannot  make  the  objection  but  must  per^ 
form  the  engagements  be  has  made. 

The  last  offer  of  the  defendant  was  intended  to 
present  this  question  in  its  most  formidable  shape.  It 
was  to  show  that  the  original  capital  of  $100,000  was 
fully  subscribed ;  that  the  holders  of  the  stock  never 
increased  the  capital  nor  authorized  its  increase ;  that 
this  company  ceased  to  do  business  prior  to  1868 ;  that 
the  $100,000  was  not  transferred  to  the  company  claim- 
ing to  have  organized  on  the  increased  capital,  and 


that  there  was  no  valid  transfer  of  the  original  stock 
or  charter. 

All  this  does  not  alter  the  fact,  that  there  was  an 
attempted  alteration  of  the  company  under  the  forms 
of  law,  approved  by  the  attorney-general,  with  an  in- 
creased capital,  in  the  organization  and  management 
of  which  the  defendant  took  part;  that  he  paid  his 
money,  received  bis  certificate  of  stock,  attended 
meetings,  voted,  acted  as  an  officer,  and,  so  far  as  the 
record  shows,  never  repudiated  his  position  at  any 
time,  even  to  the  time  of  the  trial.  If  successful,  he 
would  have  shared  in  its  profits.  He  may  have  been 
the  dupe  and  victim  of  the  action  of  others.  He  may 
have  been  an  accomplice.  At  all  events  he  was  so  far 
an  actor  in  the  affair  that  he  cannot  escape  the  conse- 
quences of  his  position. 

Another  series  of  objections  is  to  the  admission  of 
various  pieces  of  evidence  introduced  to  show  that  the 
defendant  was  a  stockholder.  The  original  stock- 
ledger  had  been  destroyed  by  fire,  and  the  plaintiff 
supplied  its  place  by  the  introduction  of  sundry  other 
kinda  of  evidence  tending  to  prove  who  were  the 
stockholders,  and  that  the  defendant  was  one  of  them. 
The  importance  of  this  evidence  was  at  an  end  when 
the  certificate  of  shares  was  afterward  given  in  proof 
and  when  it  was  expressly  admitted  by  the  defendant 
that  he  held  the  same ;  that  he  made  payments  thereon 
and  acted  as  a  holder  of  shares  in  the  company.  It  is 
not  uecessaiy,  therefore,  to  inquire  whether  or  not 
the  evidence  was  properly  admitted. 

At  the  time  this  writ  of  error  was  taken,  the  decis- 
ions of  this  court  in  the  several  cases  of  Upton  v. 
Trebilcook,  Saf\ger  v.  Upton,  and  Carver  v.  Upton  (91 
U.  8.),  had  not  been  made.  They  contain  a  olear  state- 
ment of  the  views  of  the  court  upon  all  of  the  mate- 
rial points  here  to  be  considered,  and  we  suppose  that 
this  writ  of  error  would  not  have  been  brought  had 
they  then  been  before  the  party  and  his  counsel.  The 
careful  examination  given  in  those  cases  to  the  several 
questions  here  involved  render  unnecessary  a  detailed 
review  of  the  cases. 

We  think  there  is  nothing  in  the  record  before  us 
that  would  justify  us  in  disturbing  the  verdict  and 
judgment  rendered  in  the  Circuit  Court.  The  judg- 
ment is,  therefore,  affirmed. 


CONTRACT  FOR  USB  OF  WHARF  A  MARI- 
TIME  ONE, 

SUPRBMB  COURT   OP  THE  ITNITBD   STATES -OCT. 
TBHM,1877. 

Ex  PABTB  Easton  bt  al.,  Petitioners. 

A  contract  for  the  use  of  a  wharf  by  the  master  or  owner 
of  a  ship  or  a  vessel  is  a  maritime  contract,  and  as  such 
U  cognizable  in  admiralty,  and  being  one  madeexolu- 
sively  for  the  benefit  of  a  snip  or  vessel,  a  maritime  lien 
arises  in  favor  of  the  owner  of  the  wharf  against  the 
vessel  for  payment  of  reasonable  and  oustomarv  charges 
for  such  use,  and  the  same  may  be  enforced  oy  a  pro- 
ceeding in  rem  or  a  suit  in  penonam.  A  barge  though 
not  propelled  by  wind  or  steam,  or  any  motive  power  of 
its  own,  may  be  held  liable  for  wharfage  dues. 

PETITION   for  a  writ  of   prohibition.      Sufficient 
facts  appear  in  the  opinion. 
Mr.  Justice  Clitfoiid  delivered  the  opinion  of  the 
oourt. 

Judicial  power,  under  the  Federal  Constitution  ex- 
tends to  all  cases  of  admiralty  and  maritime  juf  ia^o- 
tion,  and  it  was  doubtless  the  intention  of  Cou  S^oMi 
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bj  the  ninth  section  of  the  jadioiary  aot,  to  confer  upon 
the  District  Ck)urt  the  exclusive  original  cogiiizauoe 
of  all  admindtj  and  maritime  causes,  the  words  of  the 
act  being  in  terms  exactly  co>extensive  with  the  power 
conferred  by  the  Constitution.  In  order,  therefore, 
to  determine  the  limits  of  the  admiralty  jurisdiction, 
it  becomes  necessary  to  ascertain  the  true  interpreta- 
tion of  the  constitutional  grant.  On  that  subject  three 
propositiods  may  be  assumed  as  settled  by  authority, 
and  to  those  it  will  be  sufficient  to  refer  on  the  present 
occasion,  without  much  discussion  of  Uie  principles  on 
which  the  adjudications  rest:  (1)  That  the  jurisdic- 
tion of  the  District  Courts  is  not  limited  to  the  partic- 
ular subjects  oyer  which  the  admiralty  courts  of  the 
parent  country  exercised  jurisdiction  when  our  Con- 
Ktitntion  was  adopted.  (2)  That  the  jurisdiction  of 
those  courts  does  not  extend  to  all  oases  which  would 
fall  within  such  jurisdiction  according  to  the  ciyil  law 
and  the  practice  and  usages  of  continental  £urope. 
(3)  That  the  nature  and  extent  of  the  admiralty  juris- 
diction conferred  by  the  Constitution  must  be  deter- 
mined by  the  laws  of  Congress  and  the  decisions  of 
Ukii  court,  and  by  the  usages  prerailing  in  the  courts 
of  the  States  at  the  time  the  Federal  Constitution  was 
adopted .  No  other  rules  are  known  which  it  is  reason- 
able to  ^oppose  could  have  been  in  the  minds  of  the 
framers  of  the  Constitution  than  those  which  were  then 
in  force  in  the  respective  States,  and  which  they  were 
accustomed  to  see  in  daily  and  familiar  practice  in  the 
State  courts. 

Authority  is  conferred  upon  the  libelants  as  the 
proprietors  of  the  wharf  and  slip  in  question  by  the 
law  of  tbe  State  to  charge  and  collect  wharfage  and 
dockage  of  vessels  lying  at  said  wharf  and  within  the 
slip  adjoining  the  wharf  of  the  libelants. 

Sufficient  appears  to  show  that  the  respondents  are 
the  owners  of  the  barge  named  in  the  lit>el ;  that  on 
the  teutti  of  October,  1876,  she  completed  a  trip  from 
the  port  €}f  Baltimore  for  tbe  port  of  New  York,  and 
that  she  took  wharfage  at  the  wharf  or  pier  of  the 
Ubelauts,  where  she  remained  for  eleven  days.  For 
the  use  of  the  berth  occupied  by  the  barge,  the  libel- 
ants charged  thirty- four  dollars  and  twenty  cents  as 
wharfage  and  dockage.  Due  demand  was  made  and 
payment  being  refused,  the  libelants  instituted  the 
present  suit,  which  is  a  libel  in  rem  against  the  barge 
to  recover  the  amount  of  that  charge.  Process  was 
served,  and  the  respondents  appeared  and  excepted  to 
the  lil>el,  and  set  up  that  process  of  condemnation 
should  not  issue  against  the  barge  for  the  following 
reasons :  (1)  Because  no  maritime  lieu  arises  in  the  case 
for  the  matters  set  forth  in  Uie  libeL  (2)  Because  no 
lieu  in  such  a  case  is  given  for  wharfage  against  boats 
or  vessels  by  the  laws  of  the  State.  (8)  Because  the 
law  of  the  State  referred  to  in  the  libel  as  giving  a 
lien  for  wharfage  is  unconstitutional  and  void,  for  the 
following  reasons :  (1)  Beoause  it  imposes  a  restriction 
on  commeroe.  (2)  Because  it  imposes  a  duty  of  ton- 
nage OB  all  vessels  of  the  oharaoter  and  description  of 
that  of  the  respondents.  (8)  Because  it  discriminates 
against  the  boats  or  barges  of  persons  who  are  not  oit- 
huDM  of  the  State  where  the  proprietors  of  the  wharf 
nside. 

PendiniS  the  prooeedings  in  the  District  Court,  the 
reQtondents  presented  a  petition  here,  asking  leave  to 
move  this  court  for  a  prohibition  to  the  court  below, 
forbidding  the  District  Court  to  proceed  farther  in  the 


Pursuant  to  said  petition  this  court  entered  an  order 
permitting  argument  upon  the  merits  of  the  petition 
and  directing  that  due  notice  be  given  to  the  libelants 
and  the  clerk  of  the  District  Court.  Hearing  was  had 
in  conformity  to  that  order,  and  the  case  was  held 
under  advisement. 

Power  is  certainly  vested  in  the  Supreme  Court  to 
issue  the  writ  of  prohibition  to  the  District  Court  when 
that  court  is  proceeding  in  a  case  of  admiralty  and 
maritime  cognizance  of  which  the  District  Court  has 
no  jurisdiction.  1  Stat,  at  Large,  81;  U.S.  v.  Peters, 
SDaU.  129. 

Where  the  District  Court  is  proceeding  in  a  cause  not 
of  admiralty  and  maritime  jurisdiction,  the  Supreme 
Court  cannot  issue  the  writ,  nor  can  the  writ  t>e  used 
except  to  prevent  the  doing  of  something  about  to  be 
done,  nor  will  it  ever  be  issued  for  acts  n1  ready  com- 
pleted. Ex  parte  Christy,  8  How.  202;  V.  S.  v.  Boff- 
matiy  4  Wall.  158. 

Admiralty  and  maritime  jurisdiction  is  conferred  by 
the  Constitution,  and  Judge  Stoiy  says  it  embraces 
two  great  classes  of  cases — one  dependent  upon  local- 
ity, and  the  other  upon  tbe  nature  of  the  contract. 

Damage  claims  arising  from  acts  and  injuries  done 
within  the  ebb  and  flow  of  the  tide  have  always  been 
considered  as  cognizable  In  the  admiralty,  and,  since 
the  decision  in  the  case  of  ITie  Oene$ee  Chief,  it  is  con- 
sidered to  be  equally  well  settled  that  remedies  for 
acts  and  injuries  done  on  public  navigable  waters,  not 
within  the  ebb  and  flow  of  the  tide,  may  be  enforced 
in  the  admiralty  as  well  as  for  those  upon  the  high 
seas  and  upon  the  coast  of  the  sea. 

Speaking  of  the  second  great  class  of  cases  cogniza- 
ble in  the  admiralty.  Judge  Stoiy  says,  in  effect,  that 
it  embraces  all  contracts,  claims  and  services  which 
are  purely  maritime,  and  which  respect  rights  and 
duties  appertaining  to  commerce  and  navigation.  2 
Story  on  Const.,  f  1666. 

Public  navigable  waters,  where  inter-state  or  foreign 
commerce  may  be  carried  on,  of  course,  include  the 
high  seas,  which  comprehend,  in  the  commercial  sense, 
all  tide-traters  to  high-water  mark. 

Maritime  jurisdiction  of  the  admiralty  court-s  in 
cases  of  contracts  depends  chiefly  upon  the  nature  of 
the  service  or  engagement,  and  is  limited  to  such  sub- 
jects as  are  purely  maritime,  and  have  respect  to  com- 
meroe and  navigation  within  the  meaning  of  the  Con- 
stitution. 

Wide  dillbrenoes  of  opinion  have  existed  as  to  the 
extent  of  the  admiralty  jurisdiction,  but  it  may  now 
be  said,  without  fear  of  contradiction,  that  It  extends 
to  all  contracts,  claims  and  services  essentially  mari- 
time, among  which  are  bottomry  bonds,  contracts  of 
afhrelghtment,  and  contracts  for  the  conveyance  of 
passengers,  pilotage  on  the  high  seas,  wharfage,  agree- 
ments of  cousortship,  surveys  of  vessels  damaged  by 
the  perils  of  the  seas,  the  claims  of  material  men  and 
others  for  the  repair  and  outfit  of  ships  belonging  to 
foreign  nations  or  to  other  States,  and  the  wages  of 
mariners,  and  also  to  civil  marine  torts  and  injurien, 
among  which  are  assaults  or  other  personal  injuries, 
collision,  spoliation  and  damage,  illegal  seizures  or 
other  depredations  on  property,  illegal  dispossession 
or  withholding  of  possession  from  the  owners  of  ships, 
controversies  between  the  part  owners  as  to  the  em- 
ployment of  ships,  municipal  seizures  of  ships,  and 
cases  of  salvage  and  marine  insurance.    Conkl.  Treat- 
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Wharf  aooommodstion  is  a  neoeasitj  of  nAvigation, 
and  snoh  aocommodations  are  indUpeDsable  for  sbipa 
and  vesselB  and  water- oraft  of  every  name  and  descrip- 
tion, whether  employed  in  oarrying  freight  or  passen- 
gers* or  engaged  in  the  fisheries.  Erections  of  the 
kind  are  constmoted  to  enable  ships,  vessels  and  all 
sorts  of  water-craft  to  lie  in  port  in  safety,  and  to 
facilitate  their  operation  in  loading  and  anloading 
cargo,  and  in  receiving  and  landing  passengers. 

Piers  or  wharves  are  a  necessary  incident  to  every 
well-regulated  port,  without  which  commerce  and  navi- 
gation would  be  subjected  to  great  inconvenience,  and 
be  exposed  to  vexatious  delay  and  constant  periL 

Conveniences  of  the  kind  are  wanted  l>oth  at  the 
port  of  departure  and  at  the  place  of  destination,  and 
the  expenses  paid  at  both  are  everywhere  regarded  as 
properly  chargeable  as  expenses  of  the  voyage.  Com- 
mercial privileges  of  the  kind  cannot  be  enjoyed  where 
neither  wharves  nor  piers  exist,  and  it  is  not  reasonable 
to  suppose  that  such  erections  will  be  constructed  for 
general  convenience  unless  the  proprietors  are  allowed 
to  make  reasonable  charges  for  their  use. 

Compensation  for  wharfage  may  l>e  claimed  upon  an 
express  or  an  implied  contract,  according  to  the  cir- 
cumstances. Where  a  price  is  agreed  upon  for  the  use 
of  the  wharf,  the  contract  furnishes  the  measure  of 
compensation,  and  when  the  wharf  is  used  without 
any  such  agreement,  the  contract  is  implied,  and  the 
proprietor  is  entitled  to  recover  what  is  just  and  rea- 
sonable for  the  use  of  his  property  and  the  benefit 
conferred. 

Such  erections  are  indisi>ensabl7  necessary  for  the 
safety  and  convenience  of  commerce  and  navigation, 
and  those  who  take  berth  alongside  them  to  secure 
those  objects  derive  great  benefit  from  their  use.  All 
experience  supports  that  proposition,  and  shows  to  a 
demonstration  that  the  contract  of  the  wharfinger 
appertains  to  the  pursuit  of  commerce  and  navigation. 

Instances  may,  doubtless,  be  referred  to  where 
wiiarves  are  erected  as  sites  for  stores  and  storehouses, 
but  the  great  and  usual  object  of  such  erections  is  to 
advance  commerce  and  navigation  by  furnishing  rest- 
ing-places for  ships,  vessels,  and  all  kinds  of  water- 
craft,  and  to  facilitate  their  operation  in  loading  and 
unloading  cai^  and  in  receiving  and  landing  pas- 
sengers. 

Nor  is  the  nature  of  the  service  or  the  character  of 
the  contract  changed  by  the  circumstance  that  the 
water-craft  which  derived  the  benefit  in  the  case  before 
the  court  was  without  masts  or  sails  or  other  motive 
power  of  her  own.  Sail  ships,  and  even  steamships 
and  vessels,  are  frequently  propelled  by  tugs,  and  yet, 
if  they  secure  a  berth  at  a  wharf  or  in  a  slip  at  the 
place  of  landing  or  at  the  port  of  destination,  and 
actually  occupy  the  berth  as  a  resting-place  or  for  the 
purpose  of  loading  or  unloading,  no  one,  it  is  supposed, 
will  deny  that  the  ship  or  vessel  is  just  as  much  liable 
to  the  wharfinger  as  if  she  had  been  propelled  by  her 
own  motive  power. 

Neither  canal  boats  nor  barges  ordinarily  have  sails 
or  steam  power,  but  they  usually  have  tow-lines,  and 
it  clearly  cannot  make  any  difference,  as  to  their  lia- 
bility for  wharfage,  whether  they  are  propelled  by 
steam  or  sails  of  their  own,  or  by  tugs  or  horse  or  mule 
power,  if  it  appears  that  the  boat  or  Imrge  actually 
occupied  a  berth  at  the  wharf  or  slip  at  the  commence- 
ment or  close  of  the  trip  as  a  resting-place,  or  for  the 
purpose  of  loading  or  unloading  cargo,  or  for  reoeiving 
or  landing  passengers. 


Goods,  to  a  vast  amount,  are  transported  by  such 
means  of  conveyance,  and  all  experience  shows  that 
boats  of  the  kind  require  wharf  privileges  as  well  as 
ships  and  vessels  or  any  other  water-craft  engaged  in 
navigation.    The  Northern  BeUe,  9  WaU.  828. 

Access  to  the  ship  or  vessel  rightfully  occupying  a 
berth  at  a  wharf,  for  the  purpose  of  loading  and  unload- 
ing, is  the  undoubted  right  of  the  owner  qp  charterer 
of  such  ship  or  vessel  for  which  such  right  has  been 
secured.    WendeU  v .  Baxter,  12  Gray,  496. 

Privileges  of  the  kind  are  essential  to  the  cairier  by 
water,  whether  he  is  engaged  in  carrying  goods  or  pas- 
sengers. 

Repairs  to  a  limited  extent  are  sometimes  made  at 
the  wharf,  but  contracts  of  the  kind  usually  have  re- 
spect to  the  voyage  and  are  made  to  secure  a  resting- 
place  for  the  vessel  during  the  time  she  is  being  loaded 
or  unloaded.  Such  contracts,  beyond  all  doubt,  are 
maritime,  as  they  have  respect  to  commerce  and  navi- 
gation, and  [are  for  the  benefit  of  the  ship  or  vessel 
when  afioat. 

Carrying  vessels  would  be  of  little  or  no  value  unless 
they  could  be  loaded,  and  they  are  usually  loaded  from 
the  wharf,  except  in  a  limited  class  of  cases  where 
lighters  are  employed,  the  vessel  being  unable  to  come 
up  to  the  wharf  in  consequence  of  the  shoalness  of  the 
water. 

Accommodations  at  the  port  of  destination  are 
equally  indispensable  for  the  voyage  as  those  at  the 
port  of  departure.  Consignments  of  goods  and  pas- 
sengers must  be  landed,  else  the  carrier  is  not  entitled 
to  freight  or  fare.  Where  the  contract  Is  to  cany 
from  port  to  port,  an  actual  delivery  of  the  goods  Into 
the  possession  of  the  owner  or  consignee  or  at  his  ware- 
house is  not  required  in  order  to  discharge  the  carrier 
from  his  liability.  He  may  deliver  them  on  the  wharf, 
but  to  constitute  a  valid  delivery  there  the  master 
should  give  due  and  reasonable  notice  to  the  consignee, 
BO  as  to  afford  him  a  fair  opportunity  to  remove  the 
goods  or  to  put  them  under  proper  care  and  custody. 
Delivery  on  the  wharf,  under  such  circumstances.  Is 
valid  if  the  different  consignments  be  properly  separ- 
ated, so  as  to  be  open  to  Inspection  and  conveniently 
accessible  to  their  respective  owners .  The  Eddy,  5  Wall. 
485. 

These  remarks  are  sufficient  to  show  that  wharves, 
piers,  or  landing-places  are  well  nigh  as  essential  to 
commerce  as  ships  and  vessels,  and  are  abundantly 
sufficient  to  demonstrate  that  the  contract  for  wharf- 
age is  a  maritime  contract  for  which,  if  the  vessel  or 
water-craft  is  a  foreign  one  or  belongs  to  the  port  of  a 
State  other  than  the  one  where  the  wharf  is  situated,  a 
maritime  lien  arises  against  the  ship  or  vessel  In  favor 
of  the  proprietor  of  the  wharf. 

Standard  authorities,  as  well  as  reason,  principle, 
and  the  necessities  of  commerce,  support  the  theory 
that  the  contract  for  wharfkge  is  a  maritime  contract, 
which  in  the  case  supposed  gives  to  the  proprietor  of 
the  wharf  a  maritime  lien  on  the  ship  or  vessel  for  his 
security. 

From  an  early  period  wharf-owners  have  been  al* 
lowed  to  exact  from  ships  and  vessels  using  a  berth  at 
their  wharves  a  reasonable  compensation  for  the  use 
of  the  same,  and  the  ship  or  vessel  enjoying  such  a 
privilege  has  always  been  accustomed  to  pay  to  the 
proprietor  of  the  wharf  a  reasonable  compensation  for 
the  use  of  the  berth.  The  Kate  TremcOne,  6  Ben.  B. 
611. 

Ancient  codes  and  treatises,  suoh  ^u»  frequently 
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reeognized  as  tbe  soorce  from  which  the  rules  of  the 
maritime  law  are  drawn,  usually  treat  sueh  contracts 
as  maritime  contracts,  for  which  the  ship  or  vessel  is 
liable.  The  Maggie  Hammond,  9  WaXLiBQ;  DeLovioT, 
BoU,  2  QalL  472. 

Charges  for  wharfage  were  adjudged  to  be  lien  claims 
in  tbe  District  Court  of  the  Third  Circuit  more  than 
•eyen^  years  ago,  and  in  speaking  of  that  case,  Judge 
Story  says  that  it  seems  to  him  that  the  decision  was 
fnlly  supported  in  principle  by  the  doctrines  as  well  of 
tbe  common  law  as  of  the  ciyil  law,  and  by  the  anal- 
ogous oases  of  materials  furnished  and  repairs  made 
upon  the  ship  {SMp  New  Jersey^  1  Pet.  A  dm.  R.  228; 
Ex  parte  Lewis^  2  Oall.  484),  where  it  was  expressly  ad- 
judged that  the  contract  was  necessarily  maritime, 
giving  as  the  reason  for  the  conclusion  that  the  use  of 
tbe  wharf  is  indispensable  for  the  preservation  of  the 
vessel.    Johnson  v.  McDonougK  Gil.  108. 

Other  eminent  admiralty  judges  have  decided  in  the 
same  way,  and  among  the  number  the  late  Judge 
Ware,  whose  opinion  in  cases  involving  the  question 
of  admiralty  jurisdiction  is  entitled  to  the  highest  re- 
spect. The  Phabe,  Ware.  841 ;  2  Conkl.  Adm.  (2d  ed.) 
515;  Bcu-k  Alaska,  8  Ben.  392;  Hobart  v.  Drogan,  10 
Pet.  120;  The  Mereer,  1  Sprague,  284;  The  Ann  Byan, 
7  Ben.  B.  21;  Dunlap's  Adm.  75;  Abb.  on  Ship.  (5th 
ed.)428. 

Water-craft  of  all  kinds  necessarily  lie  at  a  wharf 
when  loading  and  unloading,  and  Mr.  Benedict  says 
tliat  the  pecuniary  charge  for  the  use  of  tbe  dock  or 
wharf  ia  called  wharfage  or  dockage,  and  that  it  is  the 
subject  of  admiralty  jurisdiction ;  that  the  master  and 
owner  of  the  ship  and  the  ship  herself  may  l>e  pro- 
ceeded against  in  admiralty  to  enforce  the  payment  of 
wharfage,  when  the  vessel  lies  alongside  tbe  wharf  or 
at  a  distance  and  only  uses  the  wharf  temporarily  for 
boats  or  cargo.    Ben.  Adm.  (2d  ed.),  1 288. 

Application  for  the  writ  of  prohibition  is  properly 
made  in  such  a  case  upon  the  ground  that  tbe  District 
0>urt  has  transcended  its  jurisdiction  in  entertaining 
the  described  proceeding,  and  whether  it  has  or  not 
must  depend  not  upon  facts  stated  dehors  the  record, 
but  upon  those  stated  in  the  record  upon  which  the 
District  Court  is  called  to  act  and  by  which  alone  it  can 
regulate  its  judgment.  Mere  matters  of  defense, 
whether  going  to  oust  the  jurisdiction  of  the  court  or  to 
establish  the  want  of  merits  in  the  libelants'  case,  can- 
not be  admitted  under  such  a  petition  here  to  displace 
the  right  of  the  District  Court  to  entertain  suits, the  rule 
being  that  every  such  matter  should  be  pr(»pounded  by 
suitable  pleadings  as  a  defense  for  the  consideration  of 
tbe  court,  and  to  be  supported  by  competent  proofs, 
provided  the  case  Is  one  within  the  jurisdiction  of  the 
District  Court.    Ex  parte  Christy,  8  How.  808. 

Congress  has  empowered  the  Supreme  Court  to  issue 
writs  of  prohibition  to  the  District  Courts  '*  when  pro- 
ceeding as  courts  of  admiral^  and  maritime  jurisdic- 
tion," by  which  it  is  understood  that  the  power  is 
limited  to  a  proceeding  in  admiralty.  ConkL  Treatise 
0ith  ed.),  68.  Such  a  writ  is  issued  to]forbid  a  subordi- 
nate court  to  proceed  in  a  cause  there,  depending  on 
suggestion  that  the  cogubEance  thereof  belongeth  not 
to  the  court.  F.  K.  B.  89;  8  Bl.  Com.  112;  2  Pars,  on 
Ship.  198;  8Bao.  Abr.208. 

Viewed  in  the  light  of  these  considerations  it  is  clear 
that  a  contract  for  the  use  of  a  wharf  by  the  master 
or  owner  of  a  ship  or  vessel  is  a  maritime  contract, 
and,  as  aach,  that  it  is  cognizable  in  the  admiralty ; 
that  soeli  a  contract  being  one  made  ezduiively  for 


the  benefit  of  the  ship  or  vessel,  a  maritime  lien  in  tbe 
case  supposed  arises  in  favor  of  the  proprietor  of  the 
wharf  against  the  vessel  for  payment  of  reasonable 
and  customary  charges  in  that  behalf  'for  tbe  use  of 
the  wharf,  and  that  the  same  may  be  enforced  by  a 
proceeding  in  rem  against  the  vessel  or  by  a  suit  in 
personam  against  the  owner. 

Many  other  questions  were  discussed  at  the  bar 
which  will  not  be  decided  at  tbe  present  time,  as  they 
are  not  properly  involved  in  the  application  before 
the  court. 

Petition  for  prohibition  denied. 


PRESUMPTION   OP  GOOD  FAITH  IN  THE 
TRANSFER  OF  NEGOTIABLE  PAPER. 

8UPRBMB  OOUBT  OP  THE  UNITED  STATES -OCTO 
EBB  TERM,  1877. 

Brown  et  at,  plaintUBs  in  Error,  v.  Spoffobd  et  al. 

Promissory  notes  payable  to  order  may  be  transferred  by 
indorsements,  or  when  indorsed  In  blank  or  made  pay- 
able to  bearer  they  are  transferable  by  mere  delivery 
and  tbe  possession  of  such  an  instrument  indorsed  in 
blanlc,  or  made  payable  to  l>earer,  is  prima  fade  evi- 
dence that  the  holder  is  the  proper  owner  and  lawful 
possessor  of  the  same;  and  nothing  short  of  fraud,  not 
even  irross  negliffenoe.  If  unattended  with  mala  fides.  Is 
sufflcient  to  overcome  the  effect  of  that  evidence  or  to 
Invalidate  the  title  of  the  holder,  supported  by  that  evi- 
dence. 

Accordingly  held  that  an  a«rreement  made  at  the  time  of  the 
making  or  indorsement  of  a  negotiable  Instrument  was 
not  admissible  In  an  action  upon  such  Instrument  by  a 
bona  Ude  purchaser  for  value  before  maturity. 

In  such  an  action  the  settled  commercial  rule  Is  that  noth- 
ing less  than  prior  knowledge  of  such  facts  and  circum- 
stances as  impeach  the  title  is  available  as  a  defense, 
unless  It  be  snown  that  the  Instrument  was  fraudulent 
in  its  inception.  To  impeach  the  title  of  a  holder  for 
value,  it  must  first  be  shown  that  he  bad  knowledge  of 
the  circumstances  at  the  time  the  transfer  was  miule. 

Agreements  unperformed  cannot  be  pleaded  In  accord  and 
satisfaction. 

ERROR  to  the  Supreme  Court  of  the  District  of 
Columbia.    The  facts  appear  in  the  opinion. 

Mr.  Justice  Cliitord  delivered  the  opinion  of  the 
court. 

Sufficient  appears  to  show  that  the  plaintifliB  claim  to 
recover  of  the  defendants  the  amount  of  five  promis- 
sory notes,  set  forth  in  the  record,  each  dated  January 
8, 1872,  payable  to  the  order  of  Austin  P.  Brown,  in 
one,  two,  three,  four  and  five  months  from  date, 
amounting  in  the  aggregate  to  the  sum  of  eleven  thou- 
sand three  hundred  and  thirty-six  dollars  and  sixty- 
four  cents.  Due  indorsement  of  the  notes  was  made 
by  the  payee,  and  the  plaiutiflii  also  claim  to  recover 
the  costs  and  fees  of  protest  and  notice  to  the  makers 
for  non-payment. 

Service  was  made  and  the  defendants  appeared  and 
pleaded  the  general  issue,  and  two  special  pleas,  which 
are  fully  set  forth  in  the  record. 

Issue  was  joined  by  the  plaiutliAi  upon  the  first  plea 
of  the  defendants,  and  to  the  second  plea  the  plaintiff^ 
replied  and  denied  the  same  in  fact  and  in  substance, 
and  all  and  singular  the  matters  therein  set  forth,  and 
alleged  in  further  reply  that  they  became  the  holders 
of  the  notes  in  tbe  regular  course  of  mercantile  deal- 
ings, for  a  full,  fair,  and  valuable  consideration,  before 
the  maturity  of  the  notes  and  without  any  notice  or 
knowledge  of  the  matters  set  forth  and  alleged  in  the 
defendants*  second  plea.  They  also  deny  and  traverse 
all  the  allegations  and  averments  contained  in  the  de- 
I  fendante*  third  plea,     y—  -^ O^^ 
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Special  pleas  iu  such  a  case  are  uuneoessary,  as  every 
such  defense,  where  the  action  is  assumpsit  upon 
promissory  notes,  is  admissible  under  the  general  issue. 

Delay  ensued,  and  at  a  subsequent  term  the  parties 
went  to  trial  and  the  verdict  and  judgment  were  in 
favor  of  the  plaintiff^,  in  the  sum  of  eleven  thousand 
three  hundred  dollars  and  forty-seven  cents,  with 
costs  and  interest.  Exceptions  were  taken  by  the 
defendants,  as  appears  by  the  record. 

Six  notes,  it  seems,  were  given  by  the  defendauta, 
all  of  the  same  date,  one  of  which  was  not  due  when 
the  suit  was  instituted  to  recover  the  amount  of  the  first 
five.  On  the  second  of  August,  1872,  the  plaintifib 
sued  the  other  note,  which  was  signed  and  indorsed 
like  the  other  five,  and  was  for  the  sum  of  twenty- two 
hundred  and  sixty-seven  dollars  and  thirty-two  cents 
for  value  received.  Service  was  made  and  the  defend- 
ants appeared  and  filed  three  pleas,  of  the  same  legal 
effect  as  those  filed  in  the  preceding  case.  Replications 
were  also  filed  by  the  plaintiffs,  of  the  same  legal  im- 
port as  those  which  they  filed  in  the  suit  to  enforce 
payment  of  the  first  five  notes.  Proper  issues  being 
joined,  the  parties  went  to  trial  and  the  verdict  and 
judgment  were  for  the  plaintiffo,  iu  the  sum  of  two 
thousand  two  hundred  sixty-nine  dollars  and  eighty- 
five  cents,  with  costs  and  interest,  as  therein  provided. 

Separate  judgments  were  rendered  in  the  two  cases, 
but  the  defendants  were  allowed  to  file  eight  bills  of 
exceptions  to  the  rulings  of  the  court  in  each  of  the 
oases,  which  were  subsequently  signed  and  sealed  by 
the  presiding  judge,  each  of  the  bills  of  exceptions  hav- 
ing respect  to  the  trial  in  the  respective  suits  as  if  the 
same  had  been  previously  consolidated  and  the  ver- 
dicts had  been  rendered  at  the  same  time  by  the  same 
jury.  Both  judgments  were  removed  into  this  court 
by  one  writ  of  error. 

Certain  errors  are  assigned  here  as  applicable  to  the 
judgment  in  each  of  the  respective  cases,  in  substance 
and  effect  as  follows :  (1)  Evidence  was  offered  by  the 
defendants  to  prove  the  alleged  agreement  between 
them  and  the  company,  which  was  excluded  by  the 
court,  and  they  assign  for  error  that  the  court  erred  in 
excluding  that  evidence.  (2)  That  the  court  erred  in 
holding  that  the  agreement  between  the  company  and 
the  defendants  offered  in  evidence  would  not  affect  the 
right  of  the  plaintiffs  to  recover  in  the  suits.  (3)  That 
the  court  erred  in  holding  that  if  the  plaintiffis  received 
the  notes  before  maturity,  without  notice  of  the  alleged 
agreement,  the  defendants  were  liable  in  the  action, 
even  though  the  plaintifEs  paid  their  own  notes  with 
money  borrowed  from  the  company,  whose  agents 
they  were  iu  the  transaction.  (4)  That  the  court 
erred  in  instructing  the  jury  that  if  they  find  from 
the  evidence  that  the  plaintiffs  did  not  have  notice  of 
the  alleged  agreement  between  the  company  and  the 
defendants,  still  they  may  recover  in  the  actions  if 
the  jury  further  find  that  the  defendants  neglected 
and  failed  to  comply  with  the  terms  of  the  agreement. 
(5)  That  the  court  erred  in  instructing  the  jury  that 
the  agreement  to  receive  as  a  compromise  in  discharge 
of  the  notes  a  sum  less  than  the  amount  of  the  same 
could  only  be  made  available  as  a  defense  by  proving 
that  the  sum  agreed  was  paid  or  tendered  by  the  de- 
fendants as  therein  stipulated. 

Exceptions  not  assigned  for  error  will  not  be  sep- 
arately examined.  Two  of  the  errors  assigned,  to  wit, 
the  first  and  the  second,  are  so  nearly  alike  that  they 
may  be  examined  together. 


Negotiable  notes  are  written  instruments,  and  as 
such  they  cannot  be  contradicted,  nor  can  their  terms 
be  varied  by  parol  evidence,  and  that  proposition  is 
universally  true  where  the  promissory  note  Is  in  the 
hands  of  an  innocent  holder.  Where  a  bill  of  exchange 
was  drawn  in  the  usual  form  and  was  protested  for 
non-payment,  the  court  held  twenty  years  ago  that 
parol  evidence  of  an  understanding  between  the  drawer 
and  the  party  in  whose  favor  the  bill  was  drawn,  was 
inadmissible  to  vary  the  terms  of  the  instrument. 
Brown  v.  Wiley,  20  How.  U7. 

In  that  case  the  defendant  offered  to  prove  to  the 
jury,  pursuant  to  the  defense  set  up  in  a  special  plea, 
a  parol  agreement  between  him  and  the  plaintiffis, 
that  the  bill  should  not  be  presented  for  acceptance 
until  funds  were  furnished  and  placed  in  the  hands  of 
the  drawees,  to  provide  for  a  certain  other  draft,  who 
had  agreed  to  accept  the  second  bill  when  funds  were 
received  to  meet  their  liability  for  accepting  the  first 
bill,  but  the  court  below  excluded  the  evidence  and  the 
defendant  excepted,  and  this  court  decided  that  the 
ruling  was  correct  and  affirmed  the  judgment,  holding 
that  the  evidence  offered  that  the  bill  should  not  be 
presented  until  a  distant,  uncertain,  or  undefined 
period,  tended  iu  a  very  material  degree  to  alter  and 
vary  the  operation  and  effect  of  the  instrument. 
Shanklatid  v.  Washington,  5  Pet.  394;  1  Greenl.  £▼. 
(12th  ed.),  318;  StackpoU  v.  Arnold,  11  Mass.  80;  Hunt 
V.  Adam8,  7  id.  521;  Myrick  v.  Dame,  9  Cush.  254; 
2%omp8on  v.  Ketchum,  8  Johns.  192. 

Certain  fixed  principles  govern  the  liability  of  parties 
to  a  bill  of  exchange  or  promissory  note  which  are 
essential  to  the  credit  and  circulation  of  such  paper, 
of  which  the  most  important  is  that  whatever  may 
have  occurred  between  other  parties  to  the  instrument, 
if  not  fraudulent  in  its  inception,  the  holder  of  the 
same,  if  he  acquired  it  for  value  in  the  usual  course  off 
business  before  maturity,  cannot  be  affected  by  any 
such  transactions,  unless  it  be  first  shown  that  he  hacl 
knowledge  of  such  transactions  at  the  time  the  trans* 
fer  was  made.  Nothing  less  than  knowledge  of  saoh 
transactions  can  meet  the  exigencies  of  such  a  defense* 
the  rule  being  that  the  bona  fide  holder  of  a  negotiable 
instrument  for  value,  If  acquired  before  maturity  and 
without  notice  of  any  facts  which  impeach  its  validity 
between  the  antecedent  parties,  has  a  good  title  to  the 
instrument,  unaffected  by  any  such  prior  transaction, 
and  may  recover  the  amount  even  though  the  instru- 
ment, as  between  the  antecedent  parties,  is  without 
any  legal  validity.  Goodman  v.  Simonds,  20  How.  864 ; 
Swift  V.  Tyaon,  18  Pet.  15;  Murray  v.  Gardner,  8 
WaUs.  119. 

Attempt  was  made  in  a  leading  case  to  prove  that 
the  payee  agreed  with  the  indorser  that  if  he  would 
indorse  the  note  he  should  incur  no  responsibility,  as 
the  payment  was  secured  by  collaterals,  and  when 
offered  in  the  Circuit  Court  the  evidence  was  admitted, 
but  the  court,  when  the  case  was  brought  here  on  writ 
of  error,  reversed  the  judgment,  holding  that  the  eyi- 
deuce  should  have  been  excluded.  Banks  v.  Dunn,  6 
Pet.  63. 

Decided  cases  of  the  most  authoritative  character 
have  determined  that  parol  evidence  of  an  oral  agree* 
ment  alleged  to  have  been  made  at  the  time  of  the 
drawing,  making,  or  indorsement  of  a  bill  or  note, 
cannot  be  admitted  to  vary,  qualify,  contradict,  add 
to,  or  subtract  from,  the  absolute  terms  of  a  written 
oontract.    Specht  v.  Howard,  16  WaU.  566^ 
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In  the  absenoe  of  fread,  accident,  or  mistake,  the 
rale  ia  the  same  in  equity  as  at  law,  that  parol  evidence 
of  an  oral  agreement,  alleged  to  have  been  made  at  the 
time  of  drawing,  making,  or  indorsing  a  bill  or  note, 
cannot  be  permitted  to  vary,  qualify,  or  contradict,  or 
to  add  to,  or  subtract  from,  the  absolute  terms  of  the 
written  contract.    Forsyth  v.  KimbalL,  1  Otto,  294. 

Parol  evidence  of  an  agreement  made  contempora- 
neously with  a  promissory  note  which  contains  an 
absolute  promise  to  pay  at  a  specified  time  is  not  ad- 
missible in  order  to  extend  the  time  for  payment  or  to 
provide  for  the  payment  out  of  any  particular  fund, 
or  in  any  other  way  than  that  specified  in  the  instru- 
ment, or  to  make  the  payment  depend  upon  condition. 
Chitty  on  Cont.  (10th  ed.)  89;  Abrey  v.  CruXy  Law 
Hep.,  6  C.  P.41;  ^Uan  v.  JVrWs/h 4  Gray,  606 ;  gPars. 
on  Bills  and  Notes,  501. 

Apply  these  rules  to  the  case  before  the  court  and  It 
is  clear  that  the  first  and  second  assignments  of  error 
must  be  overruled,  as  it  is  dear  that  the  evidence 
offered  was  inadmissible  and  that  the  ruling  of  the 
court  was  correct. 

Due  execution  of  the  notes  is  admitted,  nor  is  it 
questioned  that  they  were  indorsed  in  blank,  as  set  up 
by  the  plaintiffs.  Beyond  all  doubt  the  plaintiffs  be- 
came the  holders  of  the  notes  before  maturity  and  for 
value,  but  the  defendants  insist  that  the  plain tiflb  did 
not  become  the  holders  of  the  same  in  good  faith,  nor 
in  the  regular  course  of  business,  and  they  requested 
the  court  to  instruct  the  jury  that  if  they  believed 
that  the  plaiutiffis  came  into  the  possession  of  the  notes 
without  paying  value,  or  under  circumstances  which 
would  bakve  put  a  prudent  man  upon  inquiry  concern- 
ing  the  alleged  agreement,  then  the  jury  must  consider 
the  plain  tiffis  bound  by  the  agreement,  and  that  their 
verdict  sliould  be  for  the  defendants. 

Three  objections  arise  to  that  prayer  for  instruction, 
any  one  of  which  is  sufficient  to  show  that  it  was  prop- 
erly rejeoted :  (1)  Because  the  uncontradicted  evidence 
showed  tliat  the  plaintiffs  did  pay  value  for  the  notes. 
(2)  Because  the  settled  rule  of  law  is  that  the  plaintiffs, 
as  the  holders  of  the  notes  for  value,  and  having  ac- 
quired the  same  before  maturity  and  in  the  usual 
course  of  business,  or  without  notice  of  any  prior 
equities,  have  a  good  title  to  the  same  irrespective  of 
what  may  have  transpired  between  the  defendants 
and  prior  holders  of  the  notes.  (3)  Because  there 
is  no  evidence  in  the  case  that  the  plaintiflls  had  knowl- 
edge of  any  equities  between  the  defendants  and  such 
prior  parties,  the  settled  commercial  rule  being  that 
nothing  less  than  prior  knowledge  of  such  facts  and 
oircnmstanoes  as  impeach  the  title  can  meet  the  ex- 
igencies of  such  a  defense,  unless  it  be  shown  that  the 
instrament  or  instruments  were  fraudulent  in  their 
inoeption. 

Where  the  supposed  defect  or  infirmity  in  the  title 
of  the  instrument  appears  on  the  face  at  the  time  of 
the  transfer,  the  question  whether  the  party  who  took 
it  had  notice  or  not  is  in  general  a  question  of  con- 
itruction,  and  mast  be  determined  by  the  court  as 
matter  of  law,  as  has  been  held  by  this  court  in  several 
casesL  {A.ndrew8  v.  Pond,  13  Pet.  65;  Fowler  v.  Brant- 
ly,  14  Pet.  818.)  But  it  is  a  very  different  thing  when 
it  is  proposed  to  impeach  the  title  of  a  holder  for  value 
by  proof  of  any  facts  and  circumstances  outside  of  the 
Instruiueut  itself.  He  is  then  to  be  affected,  if  at  all, 
by  wl^at  has  occurred  between  other  parties,  and  he 
may  well  claim  an  exemption  from  any  consequences 


flowing  from  their  acts,  unless  it  be  first  shown  that 
he  had  knowledge  of  such  facts  and  circumstances  at 
the  time  the  transfer  was  made.  Ooodman  v.  Sionds^ 
20  How.  866;  CoUina  v.  Oilbert,  4  Otto,  768. 

Tested  by  these  authorities  it  follows  that  the  third 
assignment  of  error  must  be  overruled. 

Both  the  fourth  and  the  fifth  assignments  of  error 
have  respect  to  the  supposed  compromise  which  it  is 
alleged  was  proposed  and  adopted,  and  inasmuch  as 
they  relate  to  the  same  state  of  facts  they  will  be  ex- 
amined together. 

Parties  may  doubtless  adjust  their  controversies, 
and  where  they  do  so  in  good  faith  and  understand- 
ingly,  courts  of  justice  will  uphold  the  adjustment, 
unless  it  violates  the  rules  of  law  applicable  to  the 
transaction.  Suppose  that  is  so,  still  it  is  dear  the 
alleged  compromise  was  never  carried  into  effect. 
What  was  proposed  is  that  the  notes  were  to  be  deliv- 
ered up  upon  the  payment  of  a  prescribed  amount  at 
the  time  and  In  the  manner  set  forth  in  the  agreement, 
but  nothing  was  ever  paid  or  tendered,  nor  was  any 
thing  ever  done  in  fulfillment  of  the  agreement.  In- 
stead of  that  the  evidence  shows  that  the  defendants 
never  made  any  attempt  to  make  the  payments,  and 
the  court  instructed  the  jury  that  if  they  found  that 
the  agreement  of  compromise  was  never  carried  out  by 
the  defendants  that  it  constitutes  no  defense  to  the 
action;  that  such  a  compromise  can  only  be  made 
available  to  the  defendants  as  a  defense  by  proving 
that  the  sums  agreed  to  be  paid  in  discharge  were  paid 
or  tendered  as  stipulated.  Formal  exceptions  were 
taken  to  those  instructions,  and  they  are  the  basis  of 
the  errors  alleged  in  the  fourth  and  fifth  assignments. 

Sufficient  appears  to  show  that  the  indebtedness  of 
the  defendants  amounted  to  the  sum  of  thirteen  thou- 
sand six  hundred  and  three  dollars  and  ninety- six 
cents,  and  that  the  plaintiffs  agreed  to  accept  ten  thou- 
sand dollars  as  a  compromise,  **upon  the  payments 
being  made  at  the  times  stated,'*  from  which  it  is  evi- 
dent that  nothing  short  of  the  fulfillment  of  that 
agreement  would  discharge  the  original  demand,  and 
that  such  a  compromise,  to  be  available,  must  be  per- 
formed. 2  Pars,  on  Cont.  (6th  ed.)  685;  2  Story  on 
Cont.  (5th  ed.)  537;  Chitty  on  Cont.  (10th  ed.)  603. 

Agreements  unperformed  cannot  be  pleaded  as  ac- 
cord and  satisfaction.    U,  S,  v.  Clarke  Hemp.  R.  317. 

Where  a  creditor  agreed  to  satisfy  a  judgment  for  a 
less  sum  than  the  amount  recovered,  if  paid  by  a  day 
certain,  and  the  debtor  failed  to  make  the  payment, 
it  was  held  that  the  creditor  might  enforce  the  judg- 
ment for  the  full  amount.  Early  v.  Rogers,  16  How. 
608. 

Performance  of  the  agreement  by  the  judgment 
debtor,  it  was  held  in  that  case,  was  a  condition  pre- 
cedent to  the  proposed  reduction  of  the  judgment,  and 
the  court  said :  ''  We  think  the  district  judge  inter- 
preted the  agreement  of  the  parties  and  the  judgment 
correctly,  as  the  parties  made  the  reduction  dependent 
on  a  condition  which  has  not  been  fulfilled.'* 

Where  an  arrangement  was  made  for  the  discharge 
of  certain  notes,  but  the  arrangement  failed  because 
one  of  the  debtors  disagreed  to  the  terms  of  the  com- 
position, the  court  decided  that  the  debt  stood  revived, 
and  that  judgment  was  properly  rendered  for  the 
whole  amount.  Clark  v.  Broun,  22  Wall.  278 ;  Addison 
on  Cont.  (6th  ed.)  996. 

Two  other  exceptions  were  taken  at  the  trial,  in 
respect  to  which  it  is  only  necessary  to  say  that  they 
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have  not  been  assigned  for  error;  and  if  they  had 
been,  it  would  not  have  benefited  the  defendant,  as 
the  questions  presented  fall  within  the  rules  already 
sufficiently  explained. 

Nothing  remains  for  remark  except  to  advert  very 
briefly  to  certain  irregularities  which  appear  in  the 
proceedings.  Judgment  was  rendered  in  the  first  suit 
before  the  parties  went  to  trial  in  the  second,  and  yet 
the  defendants  were  allowed  to  file  eight  bills  of  excep- 
tions, which  purport  to  be  applicable  to  each  of  the 
two  cases;  and  the  judgment  in  each  case  is  removed 
here  by  one  writ  of  error,  though  the  transcript  does 
not  show  that  the  two  cases  were  ever  consolidated. 
Such  proceedings  are  palpably  irregular;  but  inasmuch 
as  they  are  not  the  subject  of  objection  by  either 
party,  the  court  has  decided  to  exercise  jurisdiction 
and  dispose  of  the  controversy.  Separate  judgments 
having  been  entered  in  the  court  of  original  jurisdic- 
tion, the  judgment  rendered  here  must  be  separately 
applied  in  the  court  below. 

Judgment  affirmed. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

CONSTITUTION Ali  I*AW. 

When  Constitution  does  not  affect  previous  statutes. 
—  The  Constitution  of  Missouri,  taking  effect  July  4, 
1865,  provided  that  ''the  general  assembly  shall  not 
authorize,"  etc.,  *  ♦  *  *»  unless  two-thirds  of  the 
qualified  voters  of  such  county,  city,  or  town,  at  a 
regular  or  special  election  to  he  held  therein,  shaU  as- 
sent thereto."  Heldj  to  apply  only  to  future  acts,  and 
not  to  past  ones.  (State  v.  Macon  County  Courts  41  Mo. 
453;  State  v.  Oreene  Cotmty^  54  id.  540;  Henry  County 
V.  Nicolayj  U.  S.  Sup.  Ct.  Mss.)  Judgment  of  Circuit 
Court,  W.  D.  Missouri,  affirmed.  County  of  Macon^ 
plaintiff  in  errors  v.  Shores.    Opinion  by  Swayne,  J. 

COOTRACT. 

1.  Contract  made  vnth  government ;  provisions  of  act 
authorizing,  must  be  foUowed :  alteration  of,  without  au- 
thority, —  By  an  act  of  Congress,  provision  was  made 
for  the  erection  of  a  public  building  under  the  direc- 
tion of  the  Secretary  of  the  Treasury.  Plaintiff  con- 
tracted to  furnish  material  for  such  building  of  a  cer- 
tain kind,  the  contract  providing  that  no  departure 
from  its  condition  should  be  made  without  **  the  writ- 
ten consent  of  the  Secretary  of  the  Treasury."  Plain- 
tiff furnished  under  a  subsequent  oral  agreement  with 
the  assistant  superintendent  having  charge  of  the  erec- 
tion of  the  building,  material  better  than  that  called  for 
by  the  original  contract.  Held,  that  the  assistant 
superintendent  had  no  authority  to  enlarge  the  terras 
of  the  original  contract,  and  plaintiff  could  not  claim 
compensation  for  the  value  of  the  material  furnished, 
but  only  the  contract  price  for  the  material  he  was  re- 
quired by  the  contract  to  furnish.  Decree  of  Court 
of  Claims  affirmed.  Hawkins,  appellant,  v.  United 
States,    Opinion  by  Clifford,  J. 

2.  Verbal  agreements  altering  written  contract :  effect 
o/.— Verbal  agreements  between  the  parties  to  a  writ- 
ten contract,  made  before  or  at  the  time  of  the  execu- 
tion of  the  contract,  are  in  general  inadmissible  to 
vary  its  terms  or  to  affect  its  construction,  the  rule 
being  that  all  such  verbal  agreements  are  to  be  con- 
sidered as  merged  in  the  written  instrument.  But 
oral  agreements  subsequently  made  on  a  new  and  val- 
uable consideration,  and  before  the  breach  of  the  con- 
tract, in  cases  not  falling  within  the  statute  of  frauds, 


stand  upon  a  different  footing,  as  such  agreements 
may,  if  not  within  the  statute  of  frauds,  have  the  ef- 
fect to  enlarge  the  time  of  performance,  or  may  vary 
any  other  of  its  terms,  or  may  waive  and  discharge  it 
altogether.  {Emerson  v.  Staler,  22  How.  41;  Ooss  v. 
Nugent,  5  Bam.  &  Ad.  65;  Nelson  v.  Boynton,  3  Mete. 
402;  Harvey  v.  Grabbam,  5  Ad.  &^  El.  61;  Leonard  v. 
Vredenburg,  8  Johns.  39;  Chit,  on  Con.  [10th  ed.]  105).  lb 

3.  Express  stip\dations  and  implied  promises.— Kn- 
press  stipulations  cannot  in  general  be  set  aside  or 
varied  by  implied  promise8,or,  in  other  words,  a  promise 
is  not  implied  where  there  is  an  express  written  con- 
tract, unless  the  express  contract  has  been  rescinded  or 
abandoned  or  has  been  varied  by  the  consent  of  the 
parties.  Hence  the  rule  is  that  if  there  be  an  express 
written  contract  t>etween  the  parties,  the  plaintiff,  in 
an  action  to  recover  for  work  and  labor  done,  or  for 
money  paid,  must  declare  upon  the  written  agreement 
so  long  as  the  special  agreement  remains  in  force  and 
unrescinded,  as  he  cannot  recover,  under  such  circum- 
stances, upon  a  quantum  meruit.  (1  Story  on  Cont.  [5th 
ed.].  S  18;  Selway  v.  Foy,  5  Mees.  &  Wels.  83;  Creigh^ 
ton  V.  Toledo,  18  Ohio  St.  451;  Weston  v.Davis,  24  Me. 
375;  Whiting  v.  SuUlvan,  7  Mass.  109;  MerriU  v.  Rail- 
road, 16  Wend.  588;  Gladus  v.  Black,  50  N.  Y.  150; 
Bain  v.  Miller,  4  Taunt.  743;  Inchbald  v.  Railway,  17 
C.  B.  [N.  S.]  733;  Bartholomew  v.  Markwick,  15  id.  711; 
Touissaint  v.  MartinnarU,  2  Term,  105 ;  C\dler  v.  PowelU 
6  id.  324;  Fergueson  v.  Carrington,  9  B.  &^  C.  59;  Den- 
nett V.  Atherton,  L.  R.,  7  Q.  B.  327;  Mayor  v.  Eschbach, 
17  Md.  283.)  lb. 

4.  Authority  conferred  by  law  upon  officials  muM  be 
taken  notice  of. — Individuals  as  well  as  courts  roust 
take  notice  of  the  extent  of  the  authority  conferred 
by  law  upon  a  person  acting  in  an  official  capacity, 
and  the  rule  applies  In  such  a  case  that  ignorance  of 
the  law  furnishes  no  excuse  for  any  mistake  or  wrong- 
ful act.  (StaU  V.  Hayes,  52  Mo.  580;  DelafMd  v.  State, 
26  Wend.  22;  People  v.  Bank,  24  id.  483;  Af ayor  v. 
Reynolds,  20  Md.  11 ;  Whitside  v.  U.  5..  3  Otto.  257.)  lb. 

EVIDBNGB. 

Inlemal  revenue  tax:  secondary:  when  testimony  of 
witnesses  not  admissible.  —  In  an  action  to  recover, 
from  a  collector  of  internal  revenue,  the  amount  paid 
upon  a  tax  for  *'  1,350  barrels  of  beer  sold  and  removed 
from  plaintiff's  breweiy  without  proper  stamps," 
plaintiffs  offered  to  prove  by  witnesses  on  the  stand 
that,  from  the  date  at  which  the  internal  revenue  act 
of  1866  went  into  effect,  until  the  assessment  com- 
plained of  was  made,  '*  no  beer  was  sold  or  removed 
from  their  brewery  for  consumption  or  sale  except  in 
barrels  or  parts  of  barrels  which  were  all  duly  stamped 
with  an  internal  revenue  stamp  *  *  *  bb  required 
by  the  act  of  Congress;  "  that  they  *'had  made  their 
monthly  returns  to  the  collector  regularly  until  and 
including  the  month  of  December,  1873;  that  there 
was  no  under- statement  or  under-valuation  in  either 
of  said  returns  of  the  quantity  of  beer  brewed,  or  of 
beer  sold  or  removed  from  their  brewery  for  consump- 
tion or  sale,  and  that  neither  of  the  returns  was  false 
or  fraudulent."  The  books  required  by  the  revenue 
law  to  be  kept  by  a  brewer  were  not  produced,  and  no 
attempt  to  account  for  their  absence,  nor  any  claim  of 
defective  entries  in  plaintiff's  returns  was  made.  Held, 
that  the  evidence  was  not  admissible.  Judgment  of 
Circuit  Court.  E.  D.,  Pennsylvania,  affirmed.  Berg- 
doU,  plaintiff  in  error,  v.  PoUook.    Opinion  by  Waite, 

C.J.  ^.^,..^^^    ^y       ^ ^     ^^-.^ 
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LITE  INSURANCE. 

Comtmction  cf  cantr<iot:  pi-emium  notes:  paid-up 
policy.—  Ill  a  policy  of  life  insurance,  and  iu  the  agree- 
ment for  the  same  (the  premiams  upon  which  were 
payable  partly  iu  mouey,  and  portly  by  note),  it  was 
provided  that  the  amount  of  the  note  g^ven  for  the 
designated  part  of  the  aunual  premium,  was  to  be  *'  a 
permanent  loan  from  the  company,  bearing  interest 
at  the  rate  of  seven  per  cent  until  paid  by  dividends." 
The  part  of  the  premium  for  which  the  note  was 
given,  was  desoril>ed  as  *'the  amount  of  premium 
loaned  this  year,"  and  the  policy  provided  that  the 
amount  of  the  note  unpaid,  if  any,  when  the  sum  se- 
cured by  the  policy  became  payable,  was  to  be  de- 
ducted from  the  amount  of  the  insurance  money  to  be 
paid.  The  policy  declared  that  in  case  of  a  paid-up 
policy  being  talcen,  the  amount  thereof  should  be  de- 
termined by  the  sum  of  the  premiums  paid  in  cash. 
Hdd^  that  when  a  paid-up  policy  was  taken,  the 
amount  of  the  notes  could  not  be  deducted  from  the 
sum  to  which  the  old  policy  showed  the  policy-holder 
to  be  eu titled,  but  the  debt  of  the  notes  would  be  a 
lien  against  the  new  policy,  payable,  with  interest, 
when  tbat  should  become  due.  Decree  of  Circuit 
Court,  £.  D.  Missouri,  afBrmed.  Brooklyn  Life  Ins. 
Co.,  appeUani,  v.  IhUcher.    Opinion  by  Swayne,  J. 

MUNICIPAL  BONDS. 

1.  Evidence  of  good  faith  of  holder,  when  admissible. 
—  In  an  action  upon  a  negotiable  coupon  belonging  to 
a  municipal  bond,  the  petition  averred  that  plaintiff 
was  the  bona  fide  holder  of  the  coupon ;  this  was  de- 
nied by  ehe  answer.  Held,  that  plaintiff  was  entitled 
to  show  by  affirmative  proof  that  he  was  a  bona  fide 
holder.  Judgment  of  Circuit  Court,  W.  D.  Missouri, 
affirmed.  Cbt*niy  of  Macon,  plaintiff  in  error,  y. 
Shtyres.     Opinion  by  Swayne,  J. 

2.  Nul  tiel  orporation,  when  plea  of,  not  allowed.  — 
It  was  objected  by  defendant  that  the  corporation 
for  whose  benefit  the  bond  was  issued  was  not  organ- 
ized within  the  time  limited  by  the  charter.  Held, 
unavailing.  It  cannot  be  shown  in  defense  to  a  suit  of 
a  corporation,  that  the  charter  was  obtained  by  fraud ; 
neither  can  it  be  shown  that  the  charter  has  been  for- 
feited by  misuser  or  nonuser.  Advantage  can  only  be 
taken  of  such  forfeiture  by  process  on  behalf  of  the 
State,  instituted  directly  against  the  corporation  for 
the  purpose  of  avoiding  its  charter,  and  Individuals 
cannot  avail  themselves  of  it  in  collateral  suits  until 
it  bo  judicially  declared.  {Kaiser  v.  Trustees  of  Bre- 
met\,  16  Mo.  90;  Smith  v.  County  of  Clarke,  54  id.  58; 
OtcoU  ▼.  Byfiwn,  17  Wall.  58.)    lb. 

3.  Presumption  of  authority  to  issue  bonds.  —  Where 
a  corporation  has  power  under  any  circumstances  to 
sue  negotiable  securities,  the  bona  Jide  taker  has  a 
right  to  presume  they  were  issued  under  circumstances 
which  gave  the  requisite  authority,  and  that  they  are 
no  more  liable  to  be  impeached  for  any  infirmity.  In 
the  hands  of  the  holder,  than  any  other  commercial 
paper.  {Supervisors  v.  Sshenck,  5  Wall.  784;  Heme  v. 
NU^iols,  1  8alk.289;  Werc/iante'  Bank  v.  State  Bank, 
10  Wall.  648;  Steamboat  Company  v.  McCutchen  aiid 
CoUinn,  13  Peun.  St.  13.)    lb. 

NBOLIOBNCE. 

1  Evidence  of  experts:  wfiere  admissible. —In  an 
action  to  recover  for  the  loss  of  plain  tiffs  barge,  which 
defendants  undertook  to  tow  through  Long  Island 
Bound,  a  witness  who  had  testified  that  for  many  years 


he  had  been  captain  of  a  tug-boat,  and  was  familiar 
with  the  making  up  of  tows ;  that  he  was  a  pilot  and 
had  towed  vessels  on  Long  Island  Sound,  and  was 
familiar  with  the  wates  of  Chesapeake  Bay,  was  asked : 
**Withyour  experience,  would  it  be  safe  or  prudent 
for  a  tug-boat  on  Chesapeake  Bay,  or  any  other  wide 
water,  to  tug  three  boats  abreast,  with  a  high  wind?" 
Held,  a  proper  question.  Clark  v.  Baird,  9  N.  Y.  183; 
Bears  v.  Copcfy,  10  Id.  »8;  Harris  v.  Panama  R.  R. 
Co.,  4  Jones  &  Spencer,  873;  Jackson  v.  N.  Y.  C.  R.  R. 
Co  ,  2  T.  &  C.  663;  Jfoore  v.  WestcoulU  9  Bosw.  658; 
Price  V.  Hartshorn,  44  N.  Y.  94;  WaUh  v.  Washington 
Marine  Ins.  Co.,d2  id.  427.  Judgment  of  Circuit 
Court,  E.  D.,  Pennsylvania,  affirmed.  Eastern  Trans- 
portation  Line,  plaintiff  in  error,  v.  Hope,  Opinion  by 
Hunt,  J. 

2.  Tug-boat  towing  barge:  what  care  required  of 
tug  owner.— In  reply  to  a  request  by  defendant  to 
charge,  the  court  answered :  **  By  the  contract  between 
the  parties  the  defendants  undertook  to  tow  the  plain- 
tiffs barge  from  Jersey  City  to  New  Haven.  As  a 
necessary  incident  of  this  engagement  the  defendants 
were  entitled  and  were  bound  to  assume  supreme  con- 
trol and  direction  of  the  plaintiff's  boat,  and  of  the 
persons  in  charge  of  her,  so  far  as  was  necessary  to 
enable  them  to  fulfill  their  engagement,  and  they  were 
bound  to  exercise  such  degree  of  diligence  and  care  as 
a  prudent  and  skillful  performance  of  the  service  for 
which  they  stipulated  would  require."  Eeld,  no  error. 
{Alexander  v.  Greene, 3  Hill,  9)    lb. 

3.  Error  in  reqtiest  to  charge.  —  If  a  request  to  charge 
contains  one  unsound  proposition,  it  is  not  error  to  re- 
fuse to  make  the  charge,  although  it  contains  many 
sound  propositions.  {Bearer  v.  Taylor,  93  U.  S.  46.) 
lb. 

4.  Neglecting  endangered  property  to  save  Ufe  not  neg- 
ligence  contributing  to  loss  of  property.— ■  At  the  time 
of  the  accident  the  boat  of  the  plaintiff  was  in  danger 
of  sinking;  he  believed  the  danger  to  be  imminent, 
and  to  save  his  own  life  jumped  from  his  boat  to  the 
tug,  leaving  his  boat  without  the  care  or  control  of 
any  one  on  board  of  his  boat.  Beld,  that  plaintiff  was 
not  guilty  of  contributory  negligence  so  as  to  defeat  a 
recovery.  lb. 

»         — 

COURT  OF  APPEALS  ABSTRACfT. 

ADYSRSB  P08SB88ION. 

1.  What  is  to  render  void  conveyance  of  lands  held 
adversely. —  A.,  having  a  life  estate  in  lands,  conveyed 
them  in  fee  to  defendant  who  took  possession  and 
asserted  title  to  the  fee.  After  the  death  of  A.,  the 
remainderman  conveyed  the  lands  to  plaintiff.  Held, 
that  the  conveyance  was  void,  under  1  R.  S.  739, 1 147, 
which  declares  every  grant  of  lands  to  be  absolutely 
void  if,  at  the  time  of  the  deliveiy  thereof,  such  lauds 
shall  be  in  the  actual  possession  of  a  person  claiming 
under  a  title  adverse  to  that  of  the  grantor.  Judgment 
below  affirmed.  Christie  y.  Chige.  Opinion  by  An- 
drews, J. 

2.  Rule  of  title  as  to  landlord  and  tenant:  when  not  ap- 
plicable—The rule  that  a  tenant  and  those  claiming 
under  him  cannot  dispute  the  title  of  the  landlord  has 
no  application  to  the  relation  existing  between  the 
grantee  iu  fee  of  a  tenant  for  life  and  the  remainder- 
man or  reversioner.  {Jackson  v.  Harsen,  8  Cow.  823.)  lb. 

&  ChiMTch  corporaUon  conveying  lands  held  adversely. 
—  The  remainderman  in  this  case  was  a  church  cor- 
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poration,  and  the  oonyejanoe  was  made  ander  the 
direction  of  the  court.    Held^  not  to  prevent  the  trans- 
action coming  within  the  statute.  lb. 
[Decided  Nov.  18, 1877.] 

APPSAIiABIiX  ORDBB. 

Order  refusing  preference  in  daim  against  insolvent 
insurance  company,—  The  petitioner  made  application 
to  the  Supreme  Court  to  have  her  chiim  against  an  in- 
surance companj,  which  was  in  the  hands  of  a  receiver, 
paid  before  a  distribution  of  the  assets  among  all  the 
creditors  of  the  corporation.  The  plaintiff  had  no 
statutory  right  to  ask  preference  for  her  claim,  ff  e/d, 
that  an  order  refusing  plaintiffs  application  did  not 
affect  a  substantial  right  and  was  not  appealable. 
Appeal  dismissed.  Application  of  MUler  v.  Wickham^ 
Receiver.    Opinion  by  Allen  J. 

DIYOBOB. 

1.  Review  by  Court  of  Appeals  of  order  attowing  oH- 
mony.  —  While  the  exercise  of  the  discretion  of  the 
court  below,  in  reference  to  alimony  in  divorce  actions, 
will  not  be  reviewed  in  this  court,  where  the  facts  are 
such  that  on  general  principles  of  equity  a  plaintiff  is 
not  entitled  to  demand  alimony,  the  question  becomes 
one  of  law  reviewable  in  this  court.  Order  below  re- 
versed.   CoUins  V.  Collins.    Opinion  by  Rapallo,  J. 

2.  Alimony  pendente  lite:  not  allowed  unless  mar- 
riage proved  or  admitted.—  Temporary  alimony  and  ex- 
penses are  not  allowable  unless  the  existence  of  the 
marital  relation  is  admitted  or  proved  to  the  satisfac- 
tion of  the  court.  BHnkley  v.  Brinkley,  50  N.  Y.  184. 
Accordingly,  where  the  defendant  in  answer  to  the 
complaint  of  his  wife  for  divorce  set  up  that  they  were 
not  married,  because  at  the  time  the  marriage  cere- 
mony was  performed  plaintiff  had  another  husband 
living,  and  also  that  plaintiff  had  been  guilty  of  adul- 
tery, which  allegations  were  not  controverted  by  plain- 
tiff, iff  Id,  that  alimony  petvdente  lite  and  expenses 
should  not  be  allowed.  lb. 

[Decided  Nov.  20, 1877.] 

EMINENT  DOMAIN. 

Facts  necessary  to  authorise  proceedings  to  acquire 
land.  —  Under  the  statute  providing  for  the  acquire- 
ment of  laud  for  the  construction  of  a  ditch  or  chan- 
nel necessary  for  the  purpose  of  drainage  (Laws  1869, 
chap.  888,  §  9),  it  is  provided  that  application  may  be 
made  to  the  court  for  a  commission,  etc.,  when  the 
commissioners  cannot  agree  with  the  owner  of  the  land 
upon  the  compensation  and  damages  to  which  he  is 
entitled.  Held,  that  the  inability  to  agree  and  the 
reasons  for  such  inability  are  essential  to  be  stated  in 
the  petition,  and  if  the  reasons  be  not  stated  the 
court  acquires  no  jurisdiction  and  the  proceedings  faiL 
Order  below  reversed.  Matter  of  appliccUion  of  Marsh 
V.  AppUton.  Opinion  by  Allen,  J. 
[Decided  Nov.  27,  1877.] 

UFB  INSCJRANOB. 

iMtie  of  new  policies  in  place  of  lapsed  ones :  to  whom 
benefit  of  inures.  —  B,  having  no  title  to  or  interest  in 
certain  policies  upon  the  life  of  plaintiff's  husband  in 
his  possession,  which  were  for  plaintiff's  benefit,  for 
the  purpose  of  getting  title,  arranged  with  the  husband 
without  plaintilTs  knowledge,  to  permit  the  policies  to 
lapse  and  to  take  out  new  policies  to  B  as  creditor  of 
the  husband.  This  was  done.  The  old  policies  were 
the  consideration  and  inducement  of  the  new  policies, 
which  could  not  have  been  obtained  without  the  sur- 


render of  the  old,  and  the  premiums  on  the  new  poli- 
cies were  paid  in  part  by  a  cash  dividend  on  one  of  the 
old  ones.  Held,  that  the  new  policies  in  equity  simply 
took  the  place  of  the  old,  and  the  money  payable 
thereon  belonged  to  the  party  entitled  under  the  old 
policies.  (Story's  £q.  Jur.,  9  1251  etc. ;  Bunyon's  L. 
Ins.  802;  NesbiU  v.  BeveHdge,  10  Jur.  (N.  8.)  53;  Nor- 
wood V.  Guerdon,  60  lU.  253 ;  Chapin  v.  Fellotcs,  36  Conn. 
132;  Lenon  v.  Phctnix  L.  Ins.  Co.,  88  id.  294;  Duttofi  v. 
WUner,  52  N.  Y.  318;  MitcheU  v.  Reed,  61  id.  128.) 
Judgment  below  afiBrmed.  Barry  v.  Brtine.  Opinion 
by  Earl,  J. 
[Decided  Nov.  20,  1877.    Reported  below,  8  Hun,  896.] 


Assignment  of,  as  security  not  required  to  he  filed  as 
chattel  mortgage.— Iteases  for  years  are  chattels  real 
and  not  mere  chattels,  and  the  assignment  of  a  lease  is 
not  subject  to  the  same  rules  as  are  applicable  to  a  biU 
of  sale  or  a  mortgage  upon  personal  property.  Accord- 
ingly, where  an  instrument  in  writing  conveying  the  in- 
terest of  M.  in  the  stock  and  fixtures  in  certain  stores, 
and  also  the  lease  of  such  stores,  was  given  as  a  mort- 
gage in  security  for  a  debt,  was  not  filed  as  required  by 
the  statute  (4  Edm.  Stat,  at  L.  435,  436),  held,  that 
while  it  was  invalid  against  the  creditors  of  M.,  as  to 
the  stock  and  fixtures,  it  was  not  so  as  to  the  lease,  but 
operated  to  transfer  it.  Judgment  below  reversed. 
Booth  V.  Kehoe.  Opinion  by  Miller,  J. 
[Decided  Dec.  4, 1877.] 

NBGLiaENGE. 

1.  Railroad  crossing  indty:  acts  of  flagman:  absence 
of  fUigman. —  Irrespective  of  a  city  ordinance  negli- 
gence cannot  be  predicated  of  an  omission  to  keep  a 
flagman  at  a  street  railroad  crossing;  but  when  a  flag- 
man has  been  uniformly  stationed  at  a  crossing,  the 
negligence  of  the  flagman  to  give  warning  and  properly 
discharge  his  duty,  or  in  absenting  himself  from  his 
post,  is  imputable  to  the  railroad  company.  Judgment 
below  affirmed.  Dolan  v.  President,  etc,  Deletoare  & 
Hudson  Canal  Co.    Opinion  by  Church,  C.  J. 

2.  How  far  negligence  question  of  law :  how  far  of 
fact.— Id.  reference  to  the  degree  of  care  required  in 
crossing  a  railroad  track  at  a  street  crossing  it  is  a  gen- 
eral rule  that  care  commensurate  with  the  danger  must 
be  exercised,  and  it  is  also  a  general  rule  that  it  is  the 
province  of  the  jury  and  not  of  the  court  to  determine 
whether  such  care  has  been  used.  lb. 

[Decided  Nov.  27, 1877.] 


NOTES  OF  RECENT  DECISIONS. 

Contributory  negligence:  burden  of  proo/.— Negli- 
gence of  a  plaintiff,contributing  to  an  injury  complained 
of,  is  matter  of  defense,  and  ordinarily  the  burden  of 
proving  it  is  on  the  defendant.  Sup.  Ct.,  Pennsylva- 
nia, Nov.  5, 1877.    MaOory  v.  Griffey  (  W.  Not.  Oas.). 

Criminal  evidence:  admissions:  failure  of  arrested 
person  to  contradict  assertion  of  accomplice. —  The  de- 
fendants, Malone  and  McDermott,  were  indicted  for 
larceny  from  the  person,  of  a  watch.  After  their 
arrest  they  were  searched  in  the  station-house.  The 
watch  was  found  upon  McDermott.  Q^he  officer  then 
in  the  presence  and  hearing  of  Malone  asked  McDer- 
mott how  he  came  by  the  watch,  and  McDermott 
replied  that  Malone  gave  it  to  him.  Malone  said  noth- 
ing. The  counsel  for  Malone  asked  the  court  to  rule 
that  this  evidence  should  ha^e^ub"  bearing  against 
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Malone.    This  the  court  declined  to  do,  and  instructed 
the  juiy  that  it  was  a  question  whether  the  conduct 
and  silence  of  Malone  was  an  admission  of  the  ti*uth 
of  the  answer  of  McDermott,  and  if  so  it  was  evidence 
for  them  to  consider,  givlnj?  it  such  weight  as  they 
thought  it  deserved,  otherwise  it  was  to  be  rejected  in 
considering  the  case  of  Malone.    The  defendant  Ma- 
lone excepted,  and  the  Supreme  Ck>urt  sustained  the 
exceptions,  the  rescript  being  as  follows:   "No  Infer- 
ence against  the  defendant  Malone  was  warranted 
bj  his  failure  to  contradict  statements  made  in  his 
presence  while  he  was  in  custody."     Sup.  Jud.  Ct., 
Massachusetts,  Jan.  2, 1»78.    CommontoedUh  v.  Malone, 
Crimifwl  law :  assatiU  on  officer  making  arrest  without 
a  warrant.— The  defendant  was  indicted  far  an  assault 
on  an  officer.     He  had  been  taken  into  custody  with- 
out a  warrant,  on  a  charge  of  drunkenness,  and  on  a 
trial  therefor  was  acquitted.     The  assault  was  com- 
mitted while  he  was  under  arrest  for  drunkenness,  and 
counsel  contended  that  as  he  was  acquitted  of  drunk- 
enness, he  could  not  be  found  guilty  of  the  assault, 
because  at  the  time  the  arrest  was  made  the  officer  was 
a  trespasser,  not  having  a  warrant.    In  overruling  the 
exceptions  the  Supreme  Court  said,  "The  mere  fact 
that  defendant  bad  been  acquitted  of  the  '  crime  of 
drunkenness,'  which  is  drunkenness  by  the  voluntary 
use  of  intoxicating  liquor,  was  not  conclusive  evidence 
that  he  was  not  drunk  when  arrested,  nor  that  the 
officer  was  not  in  the  discharge  of  his  duty  when  he 
made  the  arrest."    Sup.  Jud.  Ct.,  Massachusetts,  Jan. 
2, 1878.     Commonwealth  v.  Coflghli7^. 

Evider^ce:  admissibility  of  parol^  to  vary  written  con- 
tract,— Parol  evidence  Is  admissible  in  an  action  on  a 
writing,  to  show  that  at  the  execution  of  the  writing 
a  stipulation  had  been  entered  into,  a  condition  an- 
nexed, or  a  promise  made  by  word  of  mouth,  upon  the 
faith  of  ^hich  the  writing  was  executed,  although  such 
evidence  may  vary  and  materially  change  the  terms  of 
the  contract.  Sup.  Ct.,  Pennsylvania,  Nov.  12,  1877. 
Gre«moai4tt  v.  Kohne  (W.  Not.  Cas.). 

Highway :  right  of  the  owner  of  adjoining  land  to  tem- 
porary use  of, — The  owner  of  land  adjoining  a  highway 
may  temporarily  occupy  the  highway  by  placing  build- 
ing materials  thereon,  and  will  only  be  held  liable  for 
injuries  resulting  from  a  negligent  or  unreasonable  use 
of  his  privilege.  Sup.  Ct.,  Pennsylvania,  Nov.  6, 1877. 
MaOory  v.  Griffey  (W.  Not.  Cas.). 

Sale  of  personal  property:  cargo  to  arrive:  misreprc' 
aentation:  «cienter.— Defendants,  com  merchants  in 
London,  received  a  telegram  from  their  agents  at 
Gibraltar  to  the  e£Fect  that  a  cargo  of  rye,  shipped  for 
defendants  at  Sulina,  had  arrived  at  Gibraltar  in  good 
condition.  Defendants  advertised  the  cargo  for  sale, 
md,  on  plaintiffs'  agent  negotiating  with  them  for  the 
purchase  of  it,  showed  him  the  telegram.  Plaintiflb 
thereupon  purchased  the  cargo,  which  turned  out  to 
be  rotten,'aud  was  sold  by  plaintifb  at  a  loss.  Defend- 
mts  did  not  know  whether  or  not  the  cargo  had  been 
examined  by  their  agents  at  Gibraltar;  but  they  knew 
it  was  not  usual  to  examine  cargoes  at  a  British  port 
of  call  unless  an  order  was  sent  to  the  agent  there 
from  the  owner ;  and  they  had  sent  no  such  order  in 
this  instance.  Held  (reversing  the  decision  of  the 
Common  Pleas  Division),  that  these  facts  would  not 
support  a  count  in  a  declaration  before  the  Judicature 
Acts  for  false  representation,  and  that  the  plaintiffi9 
were  not  entitled  to  any  equitable  relief,  not  claimed 
in  the  pleadings,  as  having  suffered  loss  through  a  false 
representation  innocently  made  by  the  defendants. 


English  Ct.  Appeal,  Nov.  16, 1877.    Schroeder  v.  MendL 
(37L.  T.  Rep.  [N.  S.]452). 

Statute  of  frauds:  subsequent  part  delivery  of  personal 
propeHy  agreed  to  be  soW.— The  subsequent  delivery  of 
a  part  of  the  personal  property  agreed  to  be  sold  under 
an  agreement  within  the  statute  of  frauds  takes  the 
agreement  out  of  the  operation  of  the  statute.  Sup. 
Ct.,  Minnesota,  Dec.  18,  1877.  Oaslin  v.  Pinney(N. 
W.  Rep.). 


RECENT  BAITKRUPTCY  DECISIONS. 

ASSIGNMENT  FOR  GREDITOBS. 

Superseded  by  bankruptcy :  validity  of  judgment,— A 
general  assignment  for  creditors,  without  giving  pri- 
ority, is  superseded  by  proceedings  in  bankruptcy. 
Where,  after  a  general  assignment  for  creditors  has 
been  made,  a  judgment  is  recovered  in  the  ordinary 
course  of  practice,  and  without  collusion  between  the 
debtor  and  creditor,  for  the  purpose  of  giving  priority, 
such  judgment  and  the  levy  under  it  are  good,  even  as 
against  an  assignee  in  bankruptcy  subsequently  ap- 
pointed. New  York  Sup.  Ct.  Dolson  v.  Kerr^  sheriffs 
16  Nat.  Bankr.  Reg.  405. 

BANKRUPT. 

Is  trustee  of  his  estate  until  assignee  is  appointed: 
may  waive  demand  and  notice  on  biUs :  beginning  suits. 
— Until  an  assignee  is  appointed,  the  bankrupt  is  the 
trustee  of  his  estate  for  the  benefit  of  his  creditors. 
If  he  is  indorser  upon  notes  or  bills  which  mature  be- 
fore the  appointment  of  an  assignee,  he  may  waive 
demand  and  notice.  Semhle,  that  he  may,  even  with- 
out leave  of  court,  begin  any  suits  which  are  necessary 
to  save  the  statute  of  limitations,  or  are  otherwise  of 
immediate  urgency,  although  he  cannot,  without  suit, 
receive  payment.  U.  S.  Dist.  Ct.,  Massachusetts.  Ex 
parte  Tremont  National  Bank ;  Jn  re  Bcittery,  16  Nat. 
Bankr.  Reg.  897. 

FALSE  PRETENSES. 

Indictment  under  S  5132,  R.  S,  U.  S. :  when  it  wiU  lie, 
and  what  it  must  charge.— An  indictment  under  section 
5182,  R.  S.  U.  3.,  will  lie  before  an  order  of  adjudica- 
tion in  bankruptcy.  An  indictment  for  obtaming 
goods  under  false  pretenses,  founded  upon  the  ninth 
clause  of  section  5132,  need  not  charge  an  intent  to 
defraud  creditors  generally.  Such  an  indictment  need 
not  contain  the  negative  averment  that  the  accused 
was  in  fact  not  carrying  on  business  and  dealing  in  the 
regular  course  of  trade  when  he  obtained  credit  for 
goods  on  false  pretenses.  U.  S.  Dist.  Ct.,  E.  D.  Vir- 
ginia. United  States  v.  Myers.  16  Nat.  Bankr.  Reg.  887. 

JURISDICTION. 

By  Stale  court:  (usignee  cannot  be  interfered  udth  by 
State  court.  — A  State  court  has  no  jurisdiction  of  an 
action  brought  against  a  trustee  (or  assignee)  in  bank- 
ruptcy to  enjoin  the  collection  of  the  assets  of  the 
bankrupt.  The  assignee  holds  the  assets  as  an  officer 
of  the  court  which  appointed  him,  and  his  possession 
alid  management  thereof  cannot  be  interfered  with  by 
the  State  courts.  Although  the  assignee  may  prose- 
cute or  defend  a  suit  pending  at  the  time  of  adjudica- 
tion, he  is  not  compelled  to  resort  to  the  State  court 
before  which  it  was  pending,  but  may  apply  directly 
to  the  Federal  courts.  Sup.  Ct.,  South  Carolina. 
Southern  v.  Fisher,  16  Nat.  Bankr.  Reg.  41i. 

PREFERRED  CLAIM. 

Fund  already  drawn  ot».— The  bankrupt,  nearly  a 
year  before  the  petition  was  filed,  left  for  collection  J 
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with  his  attorney  n  uote  signed  bj  a  third  peroou,  and 
subsequentlj  drew  several  orders  upon  him  payable 
out  of  the  proceeds  thereof.  Held,  that  the  holders  of 
the  orders  were  entitled  to  payment  out  of  such  pro- 
ceeds, in  preference  to  the  assignee.  U.  S.  Dist.  Ct., 
Massachusetts,   fn  re  SmUh,  16  Nat.  Bankr.  Reg.  890. 

SBT-OFF. 

Deposits  in  bank  by  debtor  to  bank:  composition: 
liquidated  and  unliquidated  debts. —Upon  the  bank- 
ruptcy of  a  depositor  his  deposit  becomes  a  security 
for  the  payment  of  his  indebtedness  to  the  bank. 
Such  deposit  should  be  set  off  against  the  agg^regate 
debt  to  the  bank,  not  including  any  notes  upon  which 
the  bankrupt  is  surety,  unless  the  principals  are  insol- 
vent. A  bankrupt  in  a  composition  case  in  which  no 
assignee  has  been  appointed  stands  in  the  position  of 
an  assignee  in  respect  to  set-off.  Semble,  that  if  the 
bank  holds  mere  contingent  debts  or  liabilities,  or  a 
x;laim  for  unliquidated  damages  arising  upon  contract, 
it  may  retain  the  deposit  until  the  amount  of  its  prov- 
able debt  can  be  ascertained,  and  may  then  use  it  as  a 
set-off.  U.  8.  Dist.  Ct.,  Mass.  Ex  parte  How,  NaL 
Dank;  In  re  North,  16  Nat.  Bankr.  R^.  420. 

TITLS. 

To  property  of  bankrupt:  assignee  takes  sut^ect  to 
legaJ,  claims,  —  The  assignee  takes  the  property  of  the 
bankrupt  as  an  attaching  creditor  would  take  it,  sub- 
ject to  all  legal  claims  upon  it.  The  bankrupt  made  a 
contract  with  8.  &  Co.  to  manufacture  hides  into 
leather  for  them,  the  hides  to  be  purchased  with  the 
proceeds  of  drafts  upon  8.  k  Co. ;  the  drafts  were  dis- 
counted at  a  bank,  and  the  proceeds  thereof  placed  to 
the  credit  of  the  bankrupt  in  his  general  account;  the 
hides  purchased  were  paid  for  by  checks  upon  such 
account.  He2d,  that  the  hides  were  purchased  for  8. 
&  Co.  and  became  their  property ;  that  it  is  not  neces- 
sary that  the  agent  should  pay  out  the  identical  bank 
notes  he  receives  from  his  priucipaL  Where  some  of 
the  hides  were  purchased  with  the  proceeds  of  drafts 
which  8.  &  Co.  refused  to  accept,  their  title  to  such 
hides  is  not  affected  by  such  fact,  but  they  liecome 
debtors  to  the  estate  or  to  the  bank  advancing  the 
money.  The  title  to  the  leather,  when  completed, 
passes  under  the  arrangement  for  the  purchase  of  the 
hides.  U.  8.  Circ.  Ct.,  Vermont.  Sc^ord  v.  Burgess, 
16  Nat.  Bankr.  Reg.  402. 


RECENT  AMERICAN  DECISIONS. 

SUPREME  CJOURT  OF  WISCONSIN  -  DECEMBER  6,  1877.* 
BATLMENT. 

Possessiofi  essential  to  a  pledge.— Possession  by  the 
pledgee  is  essential  to  a  pledge ;  actual  possession  when 
practicable ;  constructive  possession  when  actual  pos- 
session is  impracticable.  Seymour  v.  CoUburn.  Opin- 
ion by  Ryan,  C.  J. 

KBOLIQSNGB. 

1.  Liability  of  master  for  acts  of  servant.^A  princi- 
pal is  liable  In  compensatory  damages  for  injuries  done 
by  his  servant  acting  within  the  scope  of  his  employ- 
ment ;  and,  if  the  act  is  such  that  the  servant  would 
be  liable  in  punitory  damages,  if  the  action  were 
against  him,  the  principal  is  liable  in  damages  of  that 
character  In  case  he  authorized  the  act  or  subsequently 
ratified  it,  but  not  otherwise.    (Af .  A  M,  R,  R,  Co.  y. 

*  From  O.  M.  Conover,  State  Reporter,  and  to  appear  in 
42  Wisconsin  Reports. 


Finney,  10  Wis.  888;  Craker  v.  Railway  Co.,  86  id.  657; 
Bass  V.  RaUway  Co.,  89  id.  686.)  Bass  v.  0.  A  N.  W. 
RaUuHiy  Co.    Opinion  by  Lyon,  J. 

2.  Retentiwi  of  servant  in  employ  after  notice,  of  tor- 
tious cuUs:  punitory  damages. --'Where  a  railroad  com- 
pany retained  a  brakeman  in  its  service,  and  even  pro- 
moted him  to  a  position  of  greater  responsibility,  after 
notice  of  tortious  acts  committed  by  him  against  a 
passenger,  for  which  he  would  be  liable  in  punitory 
damages,  there  was  no  error  in  submitting  to  the  jury, 
in  an  action  against  the  company,  the  question 
whether  it  had  ratified  such  acts.  lb. 

8.  Violent  expulsion  of  passenger  from  railro<id  car. 
— Plaintiff  was  a  passenger  upon  a  train  of  the  defend- 
ant company,  and,  there  being  no  vacant  seat  in  any 
passenger  car,  except  the  smoking  car  and  the  rear  or 
ladies*  oar,  he  entered  the  latter  peaceably,  without 
being  forbidden  or  barred  from  entering  it  by  any 
officer  or  agent  of  the  company;  while  he  was  there, 
and  while  the  train  was  in  motion,  a  brakeman  seized 
him,  and,  without  requesting  him  to  leave  the  oar,  or 
offering  him  a  seat  elsewhere,  forcibly  ejected  him 
from  the  oar,  upon  the  platform  thereof,  in  a  rude  and 
violent  manner,  though  without  any  intent  to  inflict 
bodily  injury  upon  him,  and  using  no  more  force  than 
was  necessary  to  get  him  out  of  the  car.  Held,  that 
the  injury  was  one  which,  in  an  action  against  the 
brakeman,  would  sustain  a  verdict  for  punitory  dam- 
ages, lb. 

4.  When  notice  to  conductor  of  train  notice  to  the 
railioay  company.— In.  case  of  the  misconduct  of  a 
brakeman  toward  a  passenger  on  a  railroad  train,  im- 
mediate notice  to  the  conductor  of  the  train  (by  whom- 
soever given)  is  notice  to  the  company ;  and  if  the  con- 
ductor or  other  officer  of  the  company,  after  such  no- 
tice, disbelieves  the  charge  made  against  the  brake- 
man,  still  the  retention  of  the  latter  in  its  service  by 
the  company  will  be  at  its  peril  of  the  fact.  lb. 

6.  Service  of  complaint  notice  of  facts  stated  thereiih. 
— A  verified  complaint,  duly  served,  in  an  action 
against  the  company  for  the  misconduct  of  its  ser- 
vant, is  notice  of  such  misconduct;  and  where,  after 
such  service,  the  servant  is  retained  and  promoted, 
these  facts  may  be  put  in  evidence  to  show  ratification 
of  his  act.  lb. 

PSB80NAL  PBOPERTT. 

Rights  of  action  ex  delicto,  not.—  "  Things  in  action,** 
in  the  statutory  definition  of  personal  property  (subd. 
14, 1 1,  oh.  5,  R.  8.),  comprise  only  such  rights  of  action 
as  may  be  the  subject  of  sale  and  transfer,  and  not 
mere  rights  of  action  ex  delicto,  for  personal  wrongs; 
and  the  latter  are  not  included  in  the  personal  prop- 
erty ot^ned  by  a  woman  at  the  time  of  her  marriage, 
which  (by  S  2,  ch.  95,  R.  8.)  continues  to  be  her  sole 
and  separate  property  after  marriage.  Qibson  v.  Gib- 
son.   Opinion  by  Ryan,  C.  J. 

RAILROAD. 

1.  Railroad  company  seizing  land  without  having  cui- 
quired  title  liable  in  trespcuts:  ujaiver.— Where  a  rail- 
way company,  without  the  consent  of  the  owner,  and 
without  having  acquired  a  right  to  the  land  in  the 
manner  provided  by  statute,  takes  possession  of 
land  for  which  it  its  liable  to  make  compensation  (in 
this  case  land  forming  part  of  a  public  street,  but  the 
fee  of  which  was  in  the  plaintiff),  it  is  liable  in  an  ac- 
tion of  trespass ;  and  the  neglect  of  the  owner  to  pro- 
ceed by  injunction  to  restrain  the  company  from  con- 
structing its  road  on  such  land  Is  not  a  waiver  of  his 
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right  of  action  for  the  trespass.  {Sherman  v.  The  M.^ 
L.S.AW.  Railtoay  Co,,  40  Wis.  645,  and  earlier  cases 
in  this  court.)  Blesch  v.  C.  A  N.  TT.  RaUway  Co. 
Opinion  by  Cole»  J. 

2.  Dctmages  recox^erable  in  such  (iction. — In  this  ac- 
tion for  such  a  trespass  it  was  error  to  give  instruc- 
tions impljing  that  the  plaintiff  was  entitled  to  re- 
cover the  difference  between  the  value  of  the  use  of 
the  premises  with  the  railroad  constructed  and  used 
as  it  was,  with  all  its  Inconveniences,  and  the  value  of 
such  use  as  it  would  have  been  with  the  railroad  where 
it  was,  btU  withottt  such  inconveniences.  The  damages 
recoverable  in  this  case  could  not  exceed  the  dif- 
ference between  what  would  have  been  the  rental 
value  of  the  premises  (during  the  continuance  of  the 
trespass,  down  ,to  the  commencement  of  the  action), 
in  case  there  had  been  no  railroad  on  the  street,  and 
its  actual  rental  value  with  the  railroad  constructed 
and  operated  as  it  was.  The  fact  that  only  a  part  of 
the  width  of  defendant's  track  was  upon  plaintiff's 
land  wlU  not  affect  the  rule  of  damages.  lb. 

SURBTTSHIP. 

OfflcicU  bond  given  by  constable. — The  liability  of  a 
surety  cannot  be  extended  by  construction  or  doubt- 
ful implication.  By  the  conditions  of  a  bond  duly 
given  by  P.  as  a  constable,  he  and  his  sureties  jointly 
and  severally  agreed  to  pay  to  the  persons  entitled 
thereto,  *"'  all  snch  sums  of  money  as  the  said  constable 
(might)  be  liable  to  pay  by  reason  of  or  on  account  of 
any  sumxnons.  execution  or  other  process  or  proceeding 
which  (sliould)  be  delivered  to  him  for  collection,  and 
for  all  moneys  which  (should)  come  into  his  hands  as 
Buch  constable.'*  Held,  that  no  action  will  lie  upon 
the  bond  for  the  amount  of  a  judgement  recovered  by 
plaintiff  against  P.  for  the  value  of  plaintiffs  property 
seized  by  P.,  under  an  attachment  against  the 
goods  of  a  third  person.  It  seems  that  the  bond  would 
cover  a  breach  of  duty  by  the  constable  not  only  In 
omitting  to  serve  a^l.  /a.,  but  also  In  omitting  to  serve 
a  summons  or  other  process.  Taylor  v.  Parser.  Opin- 
ion by  Cole,  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 


Smith  on  Contracts  —  Sixth  Edition. 

The  Law  of  Contracts.  Bv  John  William  Smith,  Esq.,  late 
of  the  Inner  Temple,  Banister  at  Law,  author  of  "  Lead- 
ing Cases,'*  •*■  A  Treatise  on  Mercantile  Law,"  etc.  Sixth 
American,  from  the  sixth  London  edition,  by  Vincent 
T.  Thompson,  Esq.,  M.  A.,  of  Lincoln's  Inn,  and  of  the 
Midland  Circuit,  Banister  at  Law.  With  notes  and  ref- 
erences to  both  English  and  American  decisions  bv 
William  Henry  Rawle.  And  with  additional  notes  ana 
references  to  recent  American  cases  by;  George 
Sharswood,  LL.  B.  Philadelphia:  T.  &  J.  W.  Johnson 
ft  Co.,  1878. 

THE  reputation  of  John  William  Smith  for  exten- 
sive legal  knowledge  and  ability  of  the  first  order 
is  such  that  every  work  with  which  his  name  is  associ- 
ated la  accepted,  without  question,  as  being  as  excel- 
lent an  exposition  of  the  subject-matter  contained 
therein  aa  could  be  produced.  We  are  not  surprised, 
therefore,  that  since  the  publication  of  the  work  be- 
fore us,  in  1846,  the  unusual  (for  a  law  book)  number  of 
•ix  editions  should  have  been  required  to  meet  the  de- 
mand of  the  profession.  The  treatise  Is  too  well 
known  In  every  country  where  the  common  law  pre- 
vails to  require  any  recommendation  from  us.  Like 
several  other  elementary  works  familiar  to  all,  It  is 
made  up  of  lectures  prepared  for  delivery  to  law  stu- 
dents.   It  was  not  printed  until  after  the  death  of  Mr. 


Smith.  For  the  student  it  is  undoubtedly  the  best 
text-book  upon  the  law  of  cou tracts.  The  additions 
and  annotations  made  by  the  American  editors  are 
uniformly  excellent,  and  have  fitted  the  work  for  use 
on  this  side  of  the  water.  The  citations  of  authority 
in  this  edition  appear  to  embrace  all  the  important  late 
cases,  and  are  as  full  as  is  to  be  expected  in  an  element- 
ary work  of  this  character.  The  details,  indeed,  of 
the  law  of  contracts  are  not  as  thoroughly  considered 
as  In  the  treatise  of  Professor  Parsons,  but  the  general 
principles  are  stated  clearly  and  logically,  and  the 
annotations  of  the  editors  render  the  book  sufficiently 
comprehensive  to  answer  the  purpose  of  almost  any 
reader  or  student.  The  work  is  well  indexed  and  ex- 
cellently printed  and  bound. 

Thb  American  Law  Rbyisw. 

The  American  Law  Hevtew,  January,  1878.  Editors  Moor- 
fleld  Story.  Samuel  Hoar.  Vol.  XII,  No.  2.  Boston: 
Little,  Brown  &  Co. 

The  January  number  of  this  excellent  periodical  con- 
tains several  articles  of  Importance  and  value.  *'  The 
amendment  of  the  Patent  Law,"  by  Chauncey  Smith,  is 
an  elaborate  review  of  the  history  and  present  condition 
of  the  American  law  regulating  patents,  with  sugges- 
tions for  Improvement.  *' Jeremiah  Mason  and  the 
Bar,"  by  C.  H.  Hill,  Is  an  Interesting  collection  of  rem- 
iniscences of  the  distinguished  lawyer  whose  name  is 
mentioned,  and  of  those,  from  time  to  time,  associated 
with  him  in  one  way  or  another.  **  The  Parliaments 
of  Prance,"  by  James  Beck  Perkins,  is  an  instructive 
and  entertaining  description  of  a  tribunal  long  since 
passed  away.  '*  Liquidated  Damaged,"  by  John  Prof- 
fatt,  is  the  concluding  article.  The  case  law  In  rela- 
tion to  the  subject  Is  considered  at  length,  but  the 
points  intended  to  be  presented  are  not  stated  with 
sufficient  clearness  to  render  the  article  of  great  im- 
portance or  value.  The  digests  of  English,  State  and 
Bankruptcy  decisions,  as  usual,  constitute  a  valuable 
feature  of  the  Review,  The  book  notices  are  well  writ- 
ten, and  conscientiously  critical,  and  the  summary  of 
events  Is  very  readable  and  presents  In  a  brief  form 
the  leading  legal  events  of  the  past  three  months  In 
various  parts  of  the  world. 

» 

CORRESPONDENCE. 

Thb  New  Grammar  of  the  Code. 
To  the  Editor  of  the  Albany  Law  Journal: 

Sir— I  did  not  Intend,  after  my  "extraordinary 
attack  on  the  grammar  of  the  New  Code,"  to  trespass 
further  on  your  space.  But,  as  the  mild  sarcasm  of 
"An  Enlightened  Ignoramus  "  has  been  followed  by 
the  gentle  raillery  of  "  H.  F.,"  and  as  the  subject  has 
aroused  considerable  discussion  among  lawyers,  I  think 
in  justice  to  myself  I  should  write  a  few  last  lines  in 
reply.  Putting  aside  the  temptation  to  Indulge  In  a 
little  pleasantry  at  the  expense  of  my  adversary's  first 
Dogberry-Uke  nom  de  plume^  I  pass  on  to  his  assertion 
that  I  am  not  "  familiar  with  the  new  grammars " 
(names  of  authors  not  given).  I  did  not  know  that 
there  was  a  new  grammar  any  more  than  a  new  multi- 
plication-table;  but  I  have  read  the  last  editions  of 
most  of  the  standard  grammars,  including  Brown, 
E^rl,  Clark,  and,  last  of  all,  Swinton,  and  find  that 
they  all  retain  the  poor  "  old  fashioned  statutory  sub- 
j unctlve. "  That  any  reputable  grammar  can  sanction 
such  a  phrase  as  (sec.  460  New  Code)  "A  married 
woman  appears   *    *    *-. §8. if  she  was  single,"  we  can 
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scarcely  believe.  The  statement  that  Mr.  Field  only 
arrived  at  **  mature  judgment  **  in  1865  seems  to  me 
in  rather  doubtful  taste.  But  **  Ignoramus  "  entirely 
misapprehends  the  point  of  my  letter.  I  did  not  say 
that  the  best  writers  never  made  a  confusion  between 
the  indicative  and  the  subjunctive,  or  that  overworked 
judges  could  spend  time  in  polishing  their  sentences, 
but  I  did  say  that  a  staiule,  on  account  of  its  great  im- 
portance, should  be  perfect  in  form,  and  I  do  now  fur- 
ther say  that  a  code  in  conversational  style  is  a  disagree- 
able novelty.  And  now  a  few  words  to  "  H.  P.,"  who 
playfully  hurls  at  my  head  an  old  edition  of  Webster's 
dictionary.  The  introduction  he  so  much  admires  is 
now  a  thing  of  the  past,  having  been  omitted  in  the 
last  edition  of  the  great  dictionary.  The  brief  state- 
ment about  the  subjunctive  in  the  new  edition  (page 
xxvii)  covers  but  a  small  portion  of  the  ground.  All 
the  examples  cited  in  the  old  introduction  prove  sim- 
ply that  there  has  been  in  the  minds  of  many  good 
writers  great  doubt  as  to  the  employment  of  the  sub- 
junctive, some  even,  in  the  same  sentence,  using  both 
the  correct  and  incorrect  form.  But  what  did  the  intro- 
duction propose  ?  Merely  to  use  the  indicative  form 
when  the  present  or  the  past  is  referred  to.  But  in 
regard  to  a  future  contingent  event,  when  the  old 
form  of  the  subjunctive  properly  applies,  Webster  pro- 
posed, "If  it  shall,'*  **If  it  should,*'  etc.  Even  Swin- 
ton,  the  newest  of  "the  new  grammars/'  does  not  fol- 
low Webster  in  this.  I  now  close  this  discussion,  so 
far  as  I  am  concerned,  hoping  that  when  1  next  meet 
"  An  Enlightened  Ignoramus,"  and  his  ally,  they  can 
find  more  formidable  weapons  than  a  phantom  gram- 
mar and  an  old  dictionary.  T.  G. 
Nsw  YoBK,  January  7,  1878. 


NOTES. 

WE  have  received  the  first  number  of  a  new  Cana- 
dian law  periodical,  entitled  The  Legal  Neios, 
It  is  published  weekly  at  Montreal  by  Messrs.  T.  &  R. 
White.  It  contains  sixteen  pages  royal  octavo,  and  is 
excellently  printed  upon  good  paper.  Its  contents 
comprise  leading  articles  upon  legal  topics,  notes  and 
comments  upon  legal  news,  condensed  reports  of  inter- 
esting and  important  decisions  rendered  by  the  courts 
of  the  various  British  American  provinces,  and  notes 
of  the  leading  decisions  of  the  courts  of  the  United 
States,  England  and  France.  It  is  well  and  carefully 
edited,  and  Is,  we  should  judge,  just  what  the  profes- 
sion in  Canada  need,  and  we  trust  it  will  be  heartily 
sustained  by  them. 

The  following  is  a  list  of  the  first  fifty  causes  on  the 
Court  of  Appeals  calendar  made  for  January  15, 1878 : 
CiiASS  1  —  Criminal  AcUans,  —  No.  1,  Phelps  v.  People ; 
2,  People  V.  Brown ;  8,  Poliniuky  v.  People ;  4,  People 
V.Casey;  5,  People  v.  New  York  C.  and  C.  Railroad 
Company.  Class  2  —  Probate  Cases,—  No.  6,  Jones  v. 
Smith ;  7,  Horn  v.  Pullman ;  8,  Auburn  City  National 
Bank  v.  Hunsiker;  9,  Sutton  v.  Ray.  CiiASS  3— Ex- 
ecutors and  Administrators.— If o,  10,  Erie  Railroad 
Company  v.  Yanderbilt ;  11,  Kraushaar  v.  Meyer;  12, 
Field  V.  Field;  13,  Elwell  v.  Yan  Liew;  14,  Davis  v. 
Yan  Buren;  15,  Kohler  v.  Mattlage;  16,  Scholey  v. 
Halsey;  17,  Craighead  v.  Peterson;  18,  Sherwood  v. 
Agricultural  Insurance  Company;  19,  Brewer  v.  Pen- 
niman ;  20,  Law  v.  Harnomy ;  21,  Holden  v.  New  York 
and  Erie  Railroad ;  22,  Mehan  v.  Syracuse  and  C.  Rail- 
road Company;  23,  Jordan  v.  Yalkening;  24,  Boran  v. 
Cooper;  25,   Wallace  t.  Freeland;   26,  Sohofield  v. 


Doscher;  27,  McNulty  v.  Hurd ;  28Townsend  v.  O'Con- 
nor; 29,  Dorrity  v.  Rapp;  80,  The  People  v.  Stark- 
weather;  31,  Moore  v.  Hegeman ;  32,  Adair  v.  Brimmer; 
33,  Kettletas  V.  Kettletas;  34,  Cook  v.  Sanderson;  35, 
Evans  v.  Cleveland;  36,  Shakespeare  v.  Markham;  37, 
New  V.  Nicholl ;  38,  Read  v.  City  of  BufiRalo ;  89,  First 
National  Bank  of  Chittenango  v.  Morgan ;  40,  Samuels 
V.  Northern  Central  Railroad  Company;  41,  McMurray 
V.  Noyes ;  42,  Fordham  v.  Hendrickson ;  43,  Beers  v. 
Shannon ;  44,  Hastings  v.  Westchester  FHre  Insurance 
Company;  45,  Munson  v.  Lutell;  46,  Garvey  v.  Mo- 
Devi  tt;  47,  Sturgis  v.  Yanderbilt.  Class  4— No.  48, 
The  People  ex  rel.  Thompson  v.  The  Board  of  Super- 
visors of  Hamilton  county.  Genkral  Calendas.— 
No.  49,  Young  v.  Hunt;  50,  Booth  v.  Farmers  and 
Mechanics'  National  Bank. 

A  false  alibi  was  recently  successful  in  a  trial  in 
London.  Two  men  were  indicted  for  housebreaking 
at  Wood  Green,  on  the  night  of  Sunday,  October  21. 
They  were  positively  identified  by  three  persons,  who 
saw  them  under  very  favorable  circumstances  going  to 
and  coming  from  the  house  with  a  cart  drawn  by  a 
brown  pony.  A  fourth  man,  who  knew  one  of  the 
prisoners  well,  swore  that  he  saw  him  in  his  cart  four 
mileafrom  hisiiouse,  and  that  he  read  the  name  on  the 
cart.  The  three  who  saw  them  near  the  spot  had  no 
previous  knowledge  of  them,  but  at  once  gave  a  full 
description  to  the  police,  who  recognized  the  prisoners 
as  answering  that  description ;  and  then  it  was  found 
that  they  were  brothers-in-law,  living  near  together, 
and  had  a  cart  and  a  brown  pony  exactly  like  that  seen 
by  the  witnesses.  This  appeared  to  be  conclusive 
proof ;  but  it  was  met,  as  usual  where  the  criminals  are 
not  caught  at  the  time,  by  an  alibi.  Twelve  witnesses, 
chiefiy  relatives  and  friends,  were  called  to  prove  that 
two  hours  before  the  jrobbery  the  prisoners  were  at 
home  and  there  remained  for  the  night.  They  were 
unshaken  as  to  any  of  the  incidents  of  the  evening 
and  it  was  clear  that,  if  the  alibi  was  not  a  true 
one,  it  had  been  contrived  by  transferring  to  the  Sun- 
day in  question  the  history  of  some  previous  Sun- 
day. As  most  of  the  witnesses  had  been  out  of 
doors  on  that  night,  it  occurred  to  one  of  the  magis- 
trates on  the  bench  to  question  them  as  to  the  state  of 
the  weather,  when,  being  unprepared  on  this  point,  all 
agreed  in  describing  it  as  a  rough,  wet,  and  dark  night. 
An  almanac  was  sent  for  and  it  was  found  that  the 
moon  was  then  at  full ;  but  no  person  present  could 
remember  what  was  the  weather  and  the  prisoners 
were  acquitted.  The  next  morning  the  deputy  assist- 
ant judge  received  a  letter  from  a  gentleman  who  had 
heard  the  trial,  stating  that  he  kept  a  diary  of  the 
weather,  and  that  on  his  return  he  had  referred  to  it, 
and  that  on  the  21st  (the  day  in  question)  the  moon  was 
at  full,  and  the  night  fine  and  light ;  but  on  the  pre- 
vious Sunday  was  gusty  and  rainy,  as  described  by  the 
witnesses.  The  judge  said  that  be  also  kei>t  a  similar 
diary,  and  that  he  would  examine  it  and  inform  the 
j  ury  of  the  result.  When  the  court  next  met  he  said 
that  his  diary  showed  the  21st  to  have  been  fine  and 
bright :  but  the  14th  was  the  night  of  the  great  hurri- 
cane. His  residence  was  only  five  miles  from  the  scene 
of  the  robbery,  and,  therefore,  the  state  of  the  sky  must 
have  been  the  same.  This  left  no  doubt  that  the  inci- 
dents described  for  the  alibi  occurred  on  Sundav,  the 
14th,  and  not  on  Sunday,  the  21st,  as  sworn,  and  that 
there  had  been  a  miscarriage  of  justice.  The  case  is 
interesting,  as  showing  how  difficult  it  is  to  meet  an 
alibi  based  upon  a  mere  change  of  time.  It  is  also  in- 
structive as  giving  a  useful  hint  for  one  method  of 
defe^ViHglt.  oigitized  by  Google 
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ALL  commuiiloations  intended  for  publication  in  the 
Law  Jourhal  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  given,  though  not  necessa- 
rily for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 

The  Albany  Law  Journal. 

Albany,  January  19,  1878, 

CURRENT  TOPICS. 
WE  should  judge  from  what  is  said  in  the 
' '  SolicUori?  Journal,  that  the  English  bench  and 
bar  are,  after  a  two  years'  trial,  fully  satisfied  with 
the  working  of  the  judicature  reforms.  The  in- 
termediate appellate  court  has  been  found  fully 
equal  to  keeping  \ip  with  the  business  sent  to  it,  and 
possesses  in  a  high  degree  the  confidence  of  the 
profession.  The  final  Court  of  Appeals  (the  House 
of  Lords)  is  declared  to  have  but  one  defect — it 
keeps  the  highest  judicial  talent  comparatively  un- 
employed. The  result  of  increased  experience  of 
the  new  system  of  pleading  and  procedure  is  equally 
favorable.  That  system  not  only  strangles  at  an 
early  sta^e  undefended  actions,  and  compels  parties 
to  show  their  hands,  but  it  has  recently  achieved 
the  triumph  of  pushing  a  chancery  action  through 
the  several  stages  of  writ,  pleading,  notice  of  trial 
and  hearing,  in  less  than  two  months,  a  result  which 
the  English  editor  declares  **  approaches  as  near  to 
a  legal  millennium  as  could  be  expected.**  We  are 
glad  to  know  that  the  experience  of  the  profession 
in  England  in  this  matter  has  been  so  satisfactory, 
as  it  affords  overwhelming  evidence  in  favor  of  the 
superiority  of  a  system  of  practice  under  a  code. 
We  have  in  this  State  long  appreciated  the  advan- 
tages possessed  by  the  system  in  force  here  over 
that  prevailing  in  the  New  England  and  some  other 
States  bat  we  could  not  persuade  those  living  where 
the  common  law  still  has  sway  of  the  truth  known 
tons.  The  testimony  of  the  profession  in  Eng- 
land wHl,  we  trust,  prove  more  persuasive  than  ours. 


The  lower  house  of  the  Pennsylvania  legislature 
is  engaged  in  a  controversy  somewhat  similar  to 
that  between  the  Assembly  in  this  State  and  Judge 
Potter  occurring  some  years  ago.  Representative 
Ballard,  of  Delaware  county,  who  was  arrested 
upon  a  charge  of  embezzlement,  claimed  exemption 
on  the  ground  of  privilege,  alleging  that  he  was 
at  the  time  of  arrest  on  his  way  to  the  State  capi- 
tal to  attend  to  his  ofilcial  duties.  Judge  Clayton, 
of  Delaware  county,  refused  to  discharge  him,  not- 
vithstanding  the  request  of  the  judicial  committee 
<rf  the  House,  and  the  sergeant-at-arms  has  been 
directed  to  bring  the  imprisoned  member  before  the 
House  to  argae  the  question  of  privilege. 


The  judges  of  Philadelphia  have  asked  the  legis- 
lature of  their  State  to  abridge  the  powers  con- 
ferred upon  them.  Under  the  law,  as  it  exists  at 
present,  they  are  charged  with  the  appoint^ient  of  a 
nqmber  of  local  officials.  They  say  that  a  just  re- 
gard for  the  independence  of  the  judicial  office  and  for 
the  preservation  of  public  confidence  in  the  adminis- 
tration of  justice  and  of  respect  for  the  constitu- 
tional and  legitimate  authority  of  the  judiciary  re- 
quires that  they  be  relieved  from  the  duty  men- 
tioned.   

We  supposed  that  in  the  matter  of  dishonest 
lawyers  America  was  in  advance  of  the  old  world, 
but  a  solicitor  in  London,  named  Dinsdale,  has 
eclipsed  all  of  our  rascals.  He  is  charged  with 
manufacturing  and  disposing  of  fictitious  leases 
to  the  amount  of  over  $1, 500, 000.  Numerous  parties 
have  parted  with  money  on  the  faith  of  these  leases 
which  were  ingeniously  forged.  There  being  no  re- 
cording act  in  force  in  London,  the  fraud  was  not 
immediately  discovered,  which  accounts  for  the  ex- 
tent of  the  transactions. 


Section  1244  of  the  new  Code,  requiring  that  **  a 
conveyance  of  property  sold  by  virtue  of  an  execu- 
tion or  sold  pursuant  to  a  judgment,  must  distinctly 
state  in  the  granting  clause  thereof  whose  right, 
title  or  interest  was  sold,  and  is  conveyed  without 
naming  in  that  clause  any  of  the  other  parties  to 
the  action,'*  has  given  so  much  trouble  to  those 
foreclosing  mortgages  that  compliance  therewith  in 
all  cases  has  been  thought  by  many  impracticable. 
The  General  Term  of  the  Supreme  Court  in  the 
First  Department,  in  the  case  of  RandeU  v.  Von 
EUerty  decided  on  the  11th  inst.,  has  given  an  ex- 
position of  the  meaning  of  the  section  which  will 
render  its  practical  application  easy  hereafter.  The 
purpose  of  the  statute  will  ordinarily  be  effected, 
says  the  court,  **  by  stating  that  the  interest  sold 
is  that  which  the  mortgagor  had  at  the  time  when 
the  mortgage  was  recorded." 


The  report  of  the  Commissioner  in  Limacy  to  the 
legislature  makes  some  very  valuable  suggestions  in 
respect  to  the  laws  relating  to  insane  persons,  which 
we  trust  will  be  carefully  considered  by  our  law- 
makers. We  refer  more  especially  to  the  recom- 
mendation to  create  the  office  of  Master  in  Lunacy, 
as  it  exists  in  England,  and  the  remarks  made  on 
the  relations  of  insanity  to  crime.  He  recommends, 
in  substance,  that  power  be  conferred  upon  the  Su- 
preme Court  in  each  Judicial  Department  to  appoint 
a  certain  number  of  Masters  in  Lunacy,  who  shall 
be  experts,  and  to  whom  all  issues  involving  ques- 
tions of  insanity  shall  be  referred.  The  subtlety, 
delicacy  and  difficulty  of  such  questions  render  it 
necessary  that  their  examination  be  intrusted  to 
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men  specially  trained,  and  in  no  other  way  can 
they  be  so  conveniently  had  as  by  the  method 
suggested  by  the  Commissioner.  The  duty  of  the 
State  to  those  unfortunate  beings,  who  are  criminal 
because  they  came  into  the  world  mentally  deformed, 
is  strongly  urged.  The  Commissioner  presses  the 
idea  that  punishment  will  not  reform  these  persons, 
because  there  is  no  basis  upon  which  to  perform 
work.  A  prison  is  not,  therefore,  the  place  for 
them,  and  it  would  be  a  step  in  the  way  of  prison 
reform  to  periodically  weed  out  from  the  inmates  of 
penal  institutions  all  persons  of  doubtful  mental 
capacity,  and  transfer  them  to  the  State  asylum  for 
insane  criminals.  The  Commissioner  in  Lunacy, 
Dr.  Ordronaux,  has  shown  himself  thoroughly  well 
fitted  for  the  position  he  occupies,  and  we  trust  he 
will  long  remain  there. 


Dr.  Spear's  second  article  on  Extradition  gives  a 
general  view  of  the  Extradition  treaties  of  the 
United  States  and  the  laws  enacted  by  Congress  for 
carrying  them  into  eflfect.  Following  this,  the 
learned  writer  will  discuss  the  specific  question  that 
was  the  matter  of  dispute  between  Mr.  Secretary 
Fish  and  Lord  Derby,  in  several  articles  treating  of 
*  *  The  Extradition  Remedy  " ;  *  *  Extradition  Cases ; " 
"The  Cases  of  Caldwell  and  Lawrence"  and** The 
Cases  of  Lagrave  and  Hawes."  Dr.  Spear  is  a 
thorough  student  of  Constitutional  and  Interna- 
tional law,  and  his  contributions  to  the  literature  of 
those  subjects  place  him  in  the  ranks  of  the  fore- 
most thinkers  and  writers  of  the  age.  The  subject 
to  which  his  attention  is  now  devoted  is  one  not 
alone  of  interest  to  jurists,  but  of  immediate  prac- 
tical importance  to  every  lawyer  who  has  a  client  or 
who  hopes  to  have  one;  and  the  treatment  which  it 
will  receive  at  his  hand  will,  we  are  confident, 
satisfy  the  expectations  of  both  the  theorists  and 
the  lawyers. 

The  excise  law  still  occupies  the  attention  of  the 
legislature,  several  bills  for  the  amendment  or  re- 
peal of  the  existing  statutes  now  being  before  that 
body.  Comparatively  few  bills  of  general  interest 
relating  to  other  subjects  were  brought  forward 
during  the  past  week.  We  only  notice  these  as 
worthy  of  mention :  One  to  organize  a  bureau  of 
statistics ;  one  to  prevent  frauds  in  the  sale  of  fer- 
tilizers, and  one  for  the  punishment  of  tramps.  The 
latter  bill  provides  for  the  establishment  of  two 
State  workhouses,  and  the  commitment  of  vagrants 
thereto  by  police  magistrates. 


The  bill  in  relation  to  vagrants  introduced  in  the 
legislature  is  stringent  enough  in  its  provisions  to 
suppress  the  tramp  nuisance,  that  is,  if  severe  penal- 
ties, with  a  possibility  of  the  prompt  enforcement 


thereof,  will  have  that  effect.  By  it  police  magis- 
trates and  justices  of  the  peace  are  required  to  com- 
mit those  convicted  of  vagrancy  to  the  work-house 
for  not  less  than  ninety  days ;  for  a  second  offense 
not  less  than  six  months,  and  for  the  third  offense 
an  indefinite  time,  it  being  provided  that  no  term 
shall  be  stated  in  the  commitment.  Vagrant  laws 
of  a  stringent  character,  passed  in  Maine  and  Illi- 
nois, have  been  declai-ed  unconstitutional.  We 
trust  that  any  enactment  of  our  legislature  upon  the 
subject  may  not  be  open  to  the  same  objection. 


The  Court  of  Appeals  resumed  its  sitting  on  the 
15th  inst.  On  that  day  it  handed  down  a  large 
number  of  decisions,  among  which  were  those  in 
the  cases  of  People  v.  Lord  and  People  v.  Stephens^ 
known  as  the  canal  contract  cases.  By  these  de- 
cisions the  judgments  of  the  court  below,  nonsuiting 
plaintiff,  were  affirmed. 


It  seems  that  there  is  some  legal  limit  to  the  au- 
thority of  revenue  officials  to  intrude  upon  private 
premises  in  search  of  evidence  of  violations  of  the 
revenue  law.  In  United  States  v.  Manriy  just  decided 
by  the  Supreme  Court  of  the  United  States,  an  ab- 
stract of  which  appears  in  our  present  number,  it  is 
decided  that  a  bank  officer  who  refused  to  permit  a 
collector  to  come  into  the  bank  and  loolc  over  the 
checks  which  had  been  paid  in,  to  see  i  f  he  could 
find  any  which  had  no  stamps  on,  did  perfectly 
right,  and  was  liable  to  no  penalty  for  his  action. 
The  case  will  be  given  in  full  in  our  columns  at  an 
early  date. 

In  Congress  nothing  is  being  done  of  interest  to 
the  profession,  the  attention  of  that  body  appa- 
rently being  absorbed  in  the  measures  before  it,  hav- 
ing reference  to  financial  questions.  This  is  to  be  re- 
gretted, as  the  proposed  reforms  in  the  organiza- 
tion of  the  federal  judiciary  and  the  legislation 
amending  or  repealing  the  bankruptcy  law,  are 
liable  to  be  postponed  until  another  session.  The 
practicing  lawyers  in  Congress  should  see  that  this 
is  not  done.  That  the  financial  laws  of  the  nation 
are  in  need  of  amendment  is  possible,  though  there 
is  a  great  conflict  of  opinion  both  as  to  the  fact  of 
this  need,  and  if  it  exists,  what  changes  should  be 
made,  but  in  respect  to  the  pressing  necessity  for  a 
radical  change  in  the  national  judicial  organization 
there  is  no  dispute  whatever.  As  to  the  bankruptcy 
law  there  is  no  diagreement  in  regard  to  the  proposi- 
tions that  it  is  in  many  features  not  what  it  ought  to 
be,  and  that  its  operation  is  not  productive  of  as 
much  good  as  could  be  wished,  but  as  to  the  remedy 
for  these  things  there  is  a  want  of  harmony.  We  be- 
lieve, however,  that  outside  of  a  small  body  of  inter- 
ested persons,  there  are  very  few  either  lawyers  or 
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business  men  who  would  mourn  over  the  absolute  re- 
peal of  the  law.  In  some  other  matters  of  interest 
to  the  profession  legislation  is  wanted,  but  if  the 
present  Congress  will  enact  Senator  Davis'  bill  for 
the  reorganization  of  the  courts  and  repeal  of  the 
bankruptcy  law,  it  will  be  entitled  to  the  thanks  of 
alL 


NOTES  OP  CASES. 


I N  the  case  of  Loy  v.  Hotm  Ins,  Co.  of  Columbus, 
^    3  N.  W.  Rep.  83,  decided  on  the  18th  ult.  by 
the  Supreme  Court  of  Minnesota,  plaintiff  held  a 
policy  of  insurance  given  by  defendant  upon  her 
dwelling-house    containing  the  following  clause: 
**If  the  property  be  sold  or  transferred  or  any 
chan^  take  place  in  title  or  possession  whether  by 
legal  process  or  judicial  decree  or  voluntary  transfer 
or  conveyance  this  policy  shall  be  void."    The  court 
held  (1)  that  the  policy  was  not  avoided  by  a  mort- 
gage upon  the  property,  given  after  it  was  issued, 
and  (2)  that  the  foreclosure  of  such  mortgage  by 
advertisement  and  a  sale  of  the  premises  on  such 
foreclosure,  the  period  of  redemption  not  having 
expired  and  no  change  having  taken  place  in  the 
possession,  did  not  operate  as  a  sale,  transfer  or 
change  in  title  within  the  meaning  of  the  clause  so 
as  to  defeat  a  recovery  for  a  loss  accruing  after  the 
foreclosure  sale  and  before  the  expiration  of  the 
time  of  redemption.     The  grounds  of  the  decision 
were  these :  First  the  clause  being  inserted  by  the 
defendant  for  its  benefit  and  in  language  of  its  choice 
must  be  construed  strictly  against  it  and  liberally  in 
favor  of  the  assured.     See  Hoffman  v.  Uiica  Ins,  Co., 
82  N.  Y.  405;   Wes^aU  v.  ffudsan  Hiv,  Ins,  Co.,  2 
Duer,  495;  Ins,  Co.  v.  Wright,  1  Wall.  466  ;  Western 
Ins.    Co.  V.    Cropper,  82  Pa.  St.  851.     Second,  the 
clause   prohibits  only  a  complete  transfer  of  the 
title  and  not  a  lien  or  incumbrance,  and  the  fore- 
closure by  advertisement  was  not  a  legal  process  or 
a  judicial  decree,  nor  did  it  operate  to  transfer  title 
until  the  time  for  redemption  has  expired.     See  as 
sustaining  the  view  taken  as  to  the  effect  of  the 
mortgage.  Commercial  Ins.  Co.  v.  Spankn^le,  52  111. 
53 ;  4  Am.  Rep.  582,  where  it  is  held  that  a  moit- 
gage  upon  property  insured  is  not  in  violation  of  a 
clause     forbidding    sale,    conveyance,    alienation, 
transfer  or  change.     Also,  Hartford  Fire  Ins,  Co,  v. 
Walsh^  54  111.  164;  5  Am.  Rep.  115;  Smith  v.  Mut. 
Fire  Iwl  Co.,  50  Me.  96 ;  Masters  v.  Madison  Ins.  Co., 
1 1  Barb.  624;  BoUins  v.  Columbian  Ins,  Co,,  5  Fost. 
204;  Ayers  v.  Hartford  Fire  Ins  Co,,  17  Iowa,  180. 
In  Kane  v.  Hibernia  Mut.  Ins  Co. ,  20  Am.  409,  it  was 
declared   in  a  policy  conditioned  to  be  void  in  case 
of  alienation  of  the  insured  property,  that  *'  a  judg- 
ment of  foreclosure  "  should  be  deemed  an  aliena- 
tion.    It  vvas  held,  however,  that  a  decree  in  a  fore- 
closure suit  without  further  proceedings  was  not 


an  alienation.     See  Mclntire  v.  Norwich  Ins,   Co., 
102  Mass.  280;  8  Am.  Rep.  458. 


In  the  case  of  Ex  parte  Dement,  6  Cent.  L.  J.  11, 
recently  decided  by  the  Supreme  Court  of  Alabama, 
it  is  held  that  a  physician,  like  any  other  person,  may 
be  called  to  testify  as  an  expert  in  a  judicial  investi- 
gation, whether  it  be  of  a  civil  or  criminal  nature, 
without  being  paid  for  his  testimony  as  for  a  pro- 
fessional opinion,  and  upon  refusal  to  testify  is  pun- 
ishable as  for  a  contempt.  This  conclusion  is  sup- 
ported by  authority.  In  Collins  v.  Oodefroy,  1  B.  & 
Ad.  950,  plaintiff,  an  attorney,  who  had  attended 
six  days  on  subpoena  as  a  witness  for  defendant,  to 
testify  in  respect  to  the  negligence  and  unskillful- 
ness  of  another  attorney,  sued  for  a  fee  of  six 
guineas,  which  there  was  evidence  that  defendant 
had  agreed  to  pay  him.  The  court  of  King's  Bench 
said :  "  If  it  be  a  duty  imposed  by  law  upon  a  party 
regularly  subpoenaed  to  attend  from  time  to  time 
and  give  his  evidence,  then  a  promise  to  give  him 
any  remuneration  for  loss  of  time  incurred  in  such 
attendance,  is  a  pr.omise  without  consideration.  We 
think  such  a  duty  is  imposed  by  law,  and  that  a  party 
cannot  maintain  an  action  for  compensation  for  loss 
of  time  in  attending  trial  as  a  witness."  But  see 
Webb  V.  Page,  1  Carr.  &  Kirw.  28,  where  it  is  said : 
*'  There  is  a  distinction  between  the  case  of  a  man 
who  sees  a  fact  and  is  called  to  prove  it  in  a  court 
of  justice,  and  that  of  a  man  who  is  selected  by  a 
party  to  give  his  opinion  about  a  matter  with  which 
he  is  peculiarly  conversant  from  the  nature  of  his 
employment  in  life.  The  former  is  bound  as  a  mat- 
ter of  public  duty  to  speak  to  a  fact  which  happens 
to  fall  within  his  knowledge.  Without  much  testi- 
mony the  course  of  justice  must  be  stopped.  The 
latter  is  under  no  such  obligation.  There  is  no 
necessity  for  his  evidence,  and  the  party  who  selects 
him  must  pay  him.  And  in  Matter  of  BoeOcer, 
Sprague's  Decis.276,  the  court  says:  **When  a  person 
has  knowledge  of  any  fact  pertinent  to  an  issue  to 
be  tried,  he  may  be  compelled  to  attend  as  a  witness. 
In  this  all  stand  upon  equal  ground.  But  to  com- 
pel a  person  to  attend  merely  because  he  is 
accomplished  in  a  particular  science,  art  or  pro- 
fession, would  subject  the  same  individual  to  be 
called  upon  in  every  cause  in  which  any  question 
in  his  department  of  knowledge  is  to  be  solved.'* 
See,  also,  Lmergon  v.  Boyal  Exch.  Ins,  Co.,  7  Bing. 
731 :  El  well  Med.  Juris.  592  ;  Ordronaux  Juris,  of 
Med.,  §  118;  Lyon.  v.  Wilkes,  1  Cow.  591.  In  a 
paper  on  the  **  Testimony  of  Experts,"  read  before 
the  Academy  of  Arts  and  Sciences,  the  late  Prof. 
Washburn  said :  '^or  do  I  understand  that  a  party 
has  a  right  to  call  upon  a  man  of  skill  or  science  to 
exercise  these  in  the  trial  of  an  ordinary  question 
involving  the  right  to  property,  or  damages  of  a 
personal  character,  by  simply  summoning  him,  and 
tendering  Him  the  ordinary  fees  of  a  witness  in 
court."  ^->,  J 
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EXTRADITION  TREATIES  AND  LAWS. 

BT  SAMUEL  T.    8FBAB,   D.    D. 

THE  President  of  the  United  States,  subject  to  the 
"*•  advice  and  consent  of  the  Senate  given  by  at 
least  two-thirds  of  the  Senators  present,  is  authori- 
zed to  make  treaties  with  foreign  nations.  To  Con- 
gress is  delegated  the  power  of  making  "all  laws 
which  shall  be  necessary  and  proper  for  carrying " 
these  treaties  into  execution.  These  two  grants  of 
power  are  the  constitutional  sources  of  all  the 
treaties  and  all  the  laws  of  the  United  States  relat- 
ing to  the  international  extradition  of  fugitive 
criminals. 

The  volume  of  Public  Treaties,  published  under 
the  authority  of  Congress  in  1875,  contains  the 
treaties  of  the  United  States  in  force  on  the  1st  of 
December,  1878;  and  of  these,  twenty-four  make 
provision  for  international  extradition.  Stated  in 
the  order  of  their  respective  dates,  and  designated 
by  the  foreign  nations  with  which  they  were  made, 
they  are  the  following: — Great  Britain,  August  9th, 
1842;  France,  November,  9th,  1843,  with  a  supple- 
mentary article,  February  24th,  1845,  and  another 
article,  February  10th,  1858;  Hawaiian  Islands,  De- 
cember 20th,  1849 ;  Swiss  Confederation,  November 
25th,   1850;  Prussia  and  other  States,  June  16th, 

1852  ;  Bremen,  September  6th,  1858  ;  Bavaria, 
September  12th,  1853;  Wurtemberg,  Oct.  13th, 
1858;     Mecklenburg-Schwerin,     November    26th, 

1853  ;  Oldenburg,  December  80,  1863;  Schaum- 
burg  Lippe,  June  7th,  1854  ;  Two  Sicilies, 
October  1st,  1855;  Hanover,  January  18th,  1855  ; 
Austria,  July  8d,  1856;  Baden,  January  80th,  1857; 
Sweden  and  Norway,  March  21st,  1860;  Venezuela, 
August  27th,  1860;  Mexico,  December  11th,  1861; 
Hayti,  November  8d,  1864;  Dominican  Republic, 
February  8th,  1867;  Italy,  March  23d,  1868,  with  an 
additional  article,  January  21st,  1869;  Nicaragua, 
June  20th,  1870 ;  Orange  Free  State,  December  22d, 
1871 ;  and  Ecuador,  June  28th,  1872. 

To  these  are  to  be  added  the  extradition  stipula- 
tion of  May  23d,  1870,  with  San  Salvador;  that  of 
September  12th,  1870,  with  Peru;  that  of  March 
19th,  1874,  with  Belgium,  and  that  of  August  11th, 
1874,  with  the  Ottoman  Empire. 

The  one  common  purpose  of  all  these  stipulations 
is  to  establish,  as  between  the  contracting  parties, 
the  reciprocal  right,  upon  the  terms  specified,  to 
demand  and  impose  a  corresponding  obligation  to 
deliver  fugitive  criminals  who,  having  committed 
offenses  within  the  territorial  jurisdiction  of  the 
one,  have  fled  from  justice  and  sought  refuge 
within  that  of  the  other.  How  far  a  political  sov- 
ereignty shall  concede  the  right  and  assume  the 
obligation  is  always  a  question  for  its  own  determi- 
nation. The  modem  practice  of  nations  is  to  settle 
the  point  by  treaties  beforehand,  in  which  they 
pledge  their  faith  to  each  other,  and  define  the 


cases  in  which,  and  the  conditions  upon  which,  ex- 
tradition will  be  granted.  This  is  the  only  basis  of 
such  extradition  acknowledged  by  the  United  States. 

The  crimes  specified  in  the  twenty-four  extradi- 
tion stipulations  contained  in  the  volume  of  Public 
Treaties,  are  the  following: — 1.  Arson.  2.  Assassi- 
nation. 8.  Assault  with  intent  to  commit  murder. 
4.  Burglary.  6.  Circulation  or  fabrication  of  coun- 
terfeit money.  6.  Counterfeiting  public  bonds, 
bank  bills,  securities,  stamps,  dies,  seals,  and  marks 
of  state  and  administrative  authority,  etc.  7.  Em- 
bezzlement of  the  public  money.  8.  Embezzle- 
ment by  public  oflScers.  9.  Embezzlement  by  persons 
hired  or  salaried.  10.  The  utterance  of  forged 
paper.  11.  Forgery.  12.  Infanticide.  18.  Kid- 
napping. 14.  Larceny  of  cattle  or  other  goods 
and  chattels  of  the  value  of  twenty-five  dollars  or 
more,  found  only  in  the  treaty  with  Mexico.  15. 
Mutiny.  16.  Murder.  17.  Mutilation,  18.  Par- 
ricide. 19.  Piracy.  20.  Poisoning.  21.  Rape.  22. 
Robbery. 

These  crimes  are  designated  by  titles  known  and 
acknowledged,  as  between  the  contracting  parties 
to  mean  the  same  offenses,  or  they  are  made  the 
subjects  of  special  description.  When  the  designa- 
tion is  simply  by  titles,  and  these  titles  are  fur- 
nished by  different  languages,  titles  that  are  equiva- 
lents in  meaning  are  used.  These  names  mean 
things ;  and  neither  of  the  contracting  parties  can, 
by  local  legislation,  change  the  nature  and  charac- 
ter of  the  crimes  that  are  the  subjects  of  the  stipu- 
lation, and  thus  in  effect  create  new  ones,  and  then 
claim  extradition  for  these  new  crimes  on  tlie  mere 
basis  of  names.  Sometimes,  for  the  purpose  of 
greater  certainty,  extradition  crimes  are  specifically 
defined.  Thus,  in  the  supplemental  article  of  Feb- 
ruary 24th,  1845,  added  to  the  treaty  of  1848  with 
France,  burglary  is  placed  in  the  extradition  list, 
defined  to  be  "  breaking  and  entering  by  night  into 
the  mansion-house  of  another  with  intent  to  com- 
mit felony."  Should  either  goverment,  for  its  own 
purposes,  see  fit  to  establish  a  different  grade  of  buig- 
lary,  the  offense  would  not  be  the  one  defined  in 
the  treaty,  and,  hence,  would  not,  under  the 
treaty,  be  an  extradition  crime.  It  was  on  this 
ground  that  Judge  Fancher,  in  Lagraes^B  Ccue^  14 
Abb.  Pr.  R,  N.  8.  883,  said  that  the  crime  of  burg- 
lary, in  the  sense  meant  in  the  treaty  with  France, 
** refers  to  the  common  law  offense  of  burglary," 
and  that  the  treaty  does  not  **  provide  for  the  de- 
mand and  extradition  of  a  fugitive  for  our  statutory 
offense  of  burglary  in  the  third  degree.*'  The  pro- 
ceedings in  this  case  he  held  to  be  "  unauthorized 
and  illegal,"  because  the  crime  charged  was  not  the 
one  specified  in  the  treaty. 

The  general  rule  of  evidence  adopted  in  the  ex- 
tradition treaties  of  the  United  States  is,  that  the 
charge  of  criminality  on  wfiich  the  demand  for  de- 
livery is  based,  must  be  supported  by  such  evidence 
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as  would  justify  the  apprehension  and  commitment 
for  trial  of  the  person  accused,  if  the  alleged  offense 
had  been  committed  in  the  country  on  which  the 
demand  is  made.  The  laws  of  that  country,  and 
not  those  of  the  one  making  the  demand,  furnish 
this  rule ;  and  in  this  respect  each  government  ad- 
ministers its  own  laws  without  reference  to  those  of 
the  other.  The  obligation  of  delivery  is  qualified 
by  this  rule,  since  it  is  a  part  of  the  contract.  Many 
of  the  treaties  of  the  United  States,  for  the  purpose 
of  applying  the  rule,  expressly  authorize  **the 
judges  and  other  magistrates"  of  the  contracting 
governments  to  issue  their  warrants  for  the  appre- 
hension of  accused  persons,  to  examine  into  the 
question  of  their  alleged  criminality,  and,  if  satis- 
fied that  the  evidence  is  sufficient  to  detain  them 
for  trial,  to  certify  this  fact  to  **  the  proper  execu- 
tive authority."  Other  treaties  give  the  rule  of 
evidence,  but  contain  no  such  provision  for  its  ap- 
plication, and  hence  leave  the  matter  to  be  deter- 
mined by  legislation  in  each  country. 

The  actual  delivery  of  fugitive  criminals  is,  in  all 
these  treaties,  to  be  preceded  by  a  demand  of  one 
government  upon  the  other,  made  by  ministers  or 
officers  duly  authorized.  The  stipulation  is  to  de- 
liver such  fugitives,  **  upon  mutual  requisitions,''  in 
the  ceises  and  upon  the  evidence  specified.  Who 
shall  make  this  delivery?  Ten  of  these  treaties  ex- 
pressly assign  this  duty  to  the  executive  authority 
of  the  respective  governments ;  twelve  of  them  do 
so,  not  expressly,  but  by  obvious  implication ;  and 
in  two  of  them  there  is  no  mention  of  the  authority 
by  which  the  delivery  shall  be  made. 

There  are  also  special  qualifications,  found  in 
some  of  these  treaties,  which  limit  their  application 
as  to  crimes  and  persons.  Fourteen  of  them  ex- 
pressly exclude  political  offenses  from  the  list  of 
extradition  crimes,  with  the  exception  that,  in  the 
treaty  with  the  Two  Sicilies,  it  is  provided  that  such 
offenses  shall  be  excluded  ^^  unless  the  political 
offender  shall  also  have  been  guilty  of  some  one  of 
the  crimes  enumerated  in  article  twenty-two." 
Eight  of  them  declare  that  the  stipulation  shall  not 
apply  to  offenses  committed  before  the  date  of  the 
treaties.  One  of  them  provides  that  no  surrendered 
person  shall  be  tried  for  any  offense  committed  pre- 
viously to  that  for  which  extradition  was  demanded ; 
and  two  of  them  apply  the  same  principle  in  respect 
to  **  any  ordinary  ciime  "  committed  before  the  one 
stated  in  the  requisition.  Fourteen  of  them  exclude 
from  extradition  the  citizens  or  subjects  of  the  coun- 
try on  which  the  demand  is  made ;  and  sixteen  pro- 
vide that,  in  cases  in  which  the  persons  demanded 
have  committed  crimes  within  the  jurisdiction  of 
the  country  whose  asylum  they  have  sought,  extra- 
dition may  be  deferred  until  after  their  acquittal  or 
punishment.  Four  of  them  declare  that  the  extra- 
dition stipulations  shall  not  be  affected  by  subse- 
Quent  treaties  respecting  naturalization.     All  these 


treaties,  with  the  exception  of  five,  relate  simply  to 
fugitives  charged  with  crime  and  demanded  for 
trial;  and  in  these  five  express  provision  is  made 
that  extradition  shall  extend  also  to  fugitives  con- 
victed of  crime,  with  the  requirement  that,  in  such 
cases,  an  authenticated  copy  of  the  sentence  of  the 
court  shall  be  the  evidence  of  the  fact. 

This  outline  sketch  presents  the  general  features 
and  characteristics  of  the  extradition  treaties  of  the 
United  States.  Some  things  are  conmion  to  them 
all,  and  others  are  the  peculiarities  of  particular 
treaties. 

The  first  of  these  stipulations  is  the  one  found  in 
the  twenty-seventh  article  of  the  treaty  of  1794 
with  Great  Britain,  which,  by  the  next  article,  was 
limited  to  the  period  of  twelve  years,  and  hence 
ceased  to  be  operative  after  1806.  The  article  reads 
as  follows: 

**  It  is  further  agreed  that  His  Majesty  and  the 
United  States,  on  mutual  re(]^uisitions,  by  them  re- 
spectively, or  by  their  respective  ministers  or  officers 
authorized  to  make  the  same,  vrill  deliver  up  to  jus- 
tice all  persons  who,  being  charged  with  murder  or 
forgery,  committed  within  the  jurisdiction  of  either, 
shall  seek  an  asylum  within  any  of  the  countries  of 
the  other,  provided  that  this  shall  only  be  done  on 
such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial,  if  the  offense  had 
there  been  committed.  The  expense  of  such  appre- 
hension and  delivery  shall  be  borne  and  defrayed 
by  those  who  make  the  requisition  and  receive  the 
fugitive." 

This  contract  specified  murder  and  forgery  as  the 
crimes  for  which  extradition  might  be  demanded. 
It  designated  the  agency  through  which  the  demand 
might  be  made,  and  gave  the  rule  of  evidence  as  to 
the  criminality  of  the  accused  person,  and,  hence, 
as  to  the  obligation  of  compliance  with  the  demand. 
It  pledged  the  good  faith  of  each  government  to 
conform  its  policy  to  the  terms  of  the  stipulation. 
It  was  upon  its  face  a  contract  that  contemplated 
action  in  futuro,  and,  hence,  was  an  executory  con- 
tract, and  not  one  executed  by  the  mere  ratification 
of  the  treaty.  It,  however,  omitted  to  provide,  in 
express  terms,  any  agency  or  authority  for  making 
the  delivery  of  a  fugitive  criminal,  or  for  applying 
the  rule  of  evidence  as  to  criminality ;  and  Congress 
never  passed  any  law  for  carrying  it  into  execution. 

The  only  case  which  occurred  under  this  treaty 
was  that  of  Jonathan  Robbins  in  1799,  a  report  of 
which  is  given  in  Wharton's  State  Trials,  pp.  892 — 
457.  Robbins,  on  suspicion  of  having  been  con- 
cerned in  the  mutiny  on  board  the  British  frigate 
Hermione  in  1791,  was  arrested  in  1799  in  Charles- 
town,  South  Carolina,  and  committed  to  prison,  be- 
fore any  demand  for  delivery  was  made  by  the 
British  Govemment.  After  he  had  been  imprisoned 
for  about  six  months.  Judge  Bee,  United  States 
District  Judge  for  that  State,  was  informed  by  the   j 
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Secretary  of  State  that  a  demand  had  been  made 
upon  the  President  for  his  delivery  as  a  fugitive 
criminal,  and  also  notified  that  the  President,  if  the 
evidence  was  sufficient  to  sustain  the  charge,  advised 
and  requested  him  to  deliver  the  prisoner  to  "  the 
Consul  or  other  agent  of  Great  Britain  who  shall 
appear  to  receive  him."  Bobbins  was  soon  after 
brought  before  the  District  Court  on  hdbea$  cor- 
pus,  and  Judge  Bee,  after  hearing  the  case,  or- 
dered him  to  be  surrendered  **to  the  British  Con- 
sul, or  such  person  or  persons  as  he  shall  appoint  to 
receive  him."  He  subsequently  addressed  a  letter 
to  the  Secretary  of  State,  informing  him  of  his 
**  compliance  with  the  request  of  the  President  of 
the  United  States,"  and  saying  that  he  judged  the 
evidence  against  Bobbins  sufficient  to  sustain  the 
charge  on  which  he  had  been  demanded. 

This  case  produced  an  intense  excitement  among 
the  people,  and  led  to  a  warm  discussion  in  the 
House  of  Representatives.  It  was  claimed  by  some 
that  the  court  had  no  jurisdiction  to  make  the  de- 
livery, and  by  others  that  the  President  could  not 
execute  the  stipulation  until  authorized  to  do  so  by 
an  act  of  Congress.  Mr.  John  Marshall,  subsequently 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  was  then  a  member  of  the  House  of  Represent- 
atives ;  and,  in  the  speech  which  he  made  on  the  sub- 
ject, he  defended  the  action  of  the  President,  taking 
the  ground  that,  while  the  courts  have  no  power  '*  to 
seize  any  individual  and  determine  that  he  shall  be 
adjudged  by  a  foreign  tribunal,"  the  President,  be- 
ing charged  with  the  duty  of  executing  the  lawsi 
and  a  treaty  being  declared  by  the  Constitution  to 
be  a  law,  had  power  to  make  the  delivery  in  the 
absence  of  any  legislation  by  Congress.  The  fact 
in  the  case  was  that  Judge  Bee  issued  the  order  for 
delivery;  and,  according  to  the  argument  of  Mr. 
Marshall,  he  had  no  authority,  as  a  judge,  to  do  so. 
The  authority  was  with  the  President ;  and,  as  a 
matter  of  fact,  he  did  not  exercise  it.  What  he 
did  was  to  advise  and  request  the  judge  to  make  the 
delivery  if  the  evidence  was  sufficient.  In  his  letter 
of  May  21st,  1799,  to  the  Secretary  of  State,  he 
said :  **  How  far  the  President  of  the  United  States 
would  be  justifiable  in  directing  the  judge  to  deliver 
up  the  offender  is  not  clear.  I  have  no  objection  to 
advise  and  request  him  to  do  it." 

This  advice  and  request  plainly  conferred  no 
authority  upon  Judge  Bee,  when  hearing  a  case  upon 
Tiabeas  corpus^  and  determining  whether  the  prisoner 
was  lawfully  restrained  of  his  liberty.  The  argu- 
ment of  Mr.  Marshall,  while  it  logically  condemns 
the  action  of  Judge  Bee,  does  not  fit  that  of  the 
President.  It  claims  for  him  a  power  which  he  did 
not  exercise,  but  which  he  advised  and  requested 
Judge  Bee  to  exercise.  The  delivery  was  a  judicial 
one,  and  was  not  officially  the  act  of  the  President 
at  all.  The  judge  of  a  court  did  what,  as  Mr.  Mar- 
shall asserted,  the  President  only  had  the  authority 


to  do,  and  not  the  less  so  because  he  was  requested 
by  the  latter  to  do  it  The  advice  of  the  President 
given  to  a  judge  in  hearing  a  habeas  corpus  case  is 
no  basis  for  the  exercise  of  power. 

Chief-Justice  Marshall,  in  delivering  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  FoBter 
V.  Neilsan,  2  Pet.  268,  said,  **Our  Constitution 
declares  a  treaty  to  be  the  law  of  the  land.  It  is 
consequently  to  be  regarded  in  courts  of  justice  as 
equivalent  to  an  act  of  Congress,  whenever  it  ope- 
rates of  itself  without  the  aid  of  any  legislative  pro- 
vision. But  when  the  terms  of  the  stipulation  im- 
port a  contract,  when  either  of  the  parties  engages 
to  perform  a  particular  act,  the  treaty  addresses 
itself  to  the  political,  not  the  judicial  department ; 
and  the  legislature  must  execute  the  contract  before 
it  can  become  a  rule  for  the  court."  The  same 
court  reaffirmed  this  doctrine  in  Tfie  United  States 
V.  Arredondo  6  Pet.  691. 

The  twenty-seventh  article  of  the  treaty  of  1794 
with  Great  Britain  was  a  contract  in  which  the  par- 
ties mutually  pledged  their  faith  with  respect  to 
action  infuturoy  but  in  which  they  made  no  provis- 
ion as  to  the  agency  for  the  delivery  of  fugitive 
criminals.  They  simply  agreed  that  the  delivery 
should  be  made  in  the  cases  and  circumstances 
stated.  The  contract  did  not  by  its  own  terms  exe- 
cute itself,  and,  hence,  needed  legislation  to  make 
it  operative,  and,  hence,  was  not,  in  the  absence  of 
the  requisite  legislation,  "  the  law  of  the  land  "  for 
courts.  Courts,  according  to  the  principle  laid 
down  in  Foster  v.  Neilson,  could  exercise  no  power 
under  it  until  Congress  should  legislate  for  its  exe- 
cution. 

Was  the  article  **the  law  of  the  land"  for  the 
President  ?  It  certainly  was  not  so  in  express 
terms.  The  President  has  power  to  make  treaties. 
These  treaties, if  self-executing  without  the  aid  of  leg- 
islation, are  laws  of  the  land ;  yet  it  is  not  a  constitu- 
tional prerogative  of  his  office  to  execute  treaties, 
any  more  than  it  is  to  execute  the  Constitution,  ex- 
cept as  he  is  authorized  to  do  so.  Attorney-Gen- 
eral Wirt,  in  Sullivan's  case,  1  Op.  At.  Gen.  509 
said  :  ^*  The  Constitution  and  the  treaties  and  acts 
of  Congress  made  under  its  authority,  comprise  the 
whole  of  the  President's  powers."  In  this  case 
there  was  no  law  of  Congress,  authorizing  the  Presi- 
dent to  deliver  fugitive  criminals,  and  no  provision 
in  the  treaty  giving  the  authority ;  and,  according 
to  the  doctrine  stated  in  Faster  v.  NeUson,  the  extra- 
dition stipulation  was  not  '*a  law  of  the  land** 
because  it  was  a  contract  which  did  not  and  could 
not  execute  itself  without  legislation.  It  may  have 
been  the  duty  of  Congress  to  supply  the  appropriate 
legblation ;  but  its  failure  to  do  so  certainly  did  not 
add  to  the  powers  of  the  President.  Legislative 
omissions  are  not  a  source  of  positive  powers  to  any 
department  of  the  Government.         /^  O  r\  CtT  p 

Our  conclusion  is,  that  the  sufretiaer'of  Robbins 
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was  without  legal  authority.  The  treaty  gave  Judge 
Bee  no  authority  to  make  the  surrender,  and  the 
President  could  give  him  none.  The  President 
himself  had  no  such  authority;  and  if  he  had,  he 
did  not  directly  exercise  it.  It  was  stated,  in  the 
debate  in  the  House  of  Representatives,  that  Presi- 
dent Washington  had  expressed  strong  doubts 
whether  this  part  of  the  treaty  of  1794  could  be 
carried  into  effect  without  the  action  of  Congress. 

Tlie  next  extradition  stipulation  of  the  United 
States  is  contained  in  the  tenth  article  of  the  treaty 
of  August  9th,  1842,  with  Great  Britain,  which  pro- 
vides as  follows : 

**It  is  agreed  that  the  United  States  and  Her 
Britannic  Majesty  shall,  upon  mutual  requisitions  by 
them,  or  their  ministers,  officers  or  authorities,  re- 
spectively made,  deliver  up  to  justice  all  persons 
wlio,  being  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  nmrder,  or  piracy,  or 
arson,  or  robbery,  or  forgery,  or  the  utterance  of 
forged  paper,  committed  within  the  jurisdiction  of 
either,  shall  seek  an  asylum,  or  shall  be  found  within 
the  territories  of  the  other:  Provided  that  this 
siiall  only  be  done  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  pers<m  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial, 
if  the  crime  or  offense  had  there  been  committed ; 
and  the  respective  judges  and  other  magistrates  of 
the  two  Governments  shall  have  power,  jurisdiction 
aud  authority,  upon  complaint  made  under  oath,  to 
issue  a  warrant  lor  the  a))prehension  of  the  fugitive 
or  person  so  charged,  that  he  may  be  brought  be- 
fore such  judges  or  other  magistrates,  respectively, 
to  tlie  end  that  the  evidence  of  criminality  may  be 
heard  and  considered;  and  if,  on  such  hearing,  the 
evidence  be  deemed  sufficient  to  sustain  the  charge, 
it  shall  be  the  duty  of  the  examing  judge  or  magis- 
trate to  certify  the  same  to  the  proper  executive 
authority,  that  a  warrant  may  issue  for  the  surren- 
der of  such  fugitive.  The  expense  of  such  appre- 
hension and  delivery  shall  be  borne  and  defrayed 
by  the  party  who  makes  the  requisition  and  receives 
the  fugitive." 

This  differs  from  the  treaty  of  1794,  in  increasing 
the  numl>er  of  extradition  crimes  to  seven,  and  in 
providing  that  the  judges  and  other  magistrates  of 
the  respective  Governments  shall  have  power  to 
arrest  aud  examine  alleged  fugitives,  and,  if  the 
evidence  of  criminality  be  sufficient,  to  certify  the 
fact  to  ''the  propef  executive  authority,"  that  a 
warrant  for  surrender  may  be  issued. 

In  The  Matter  of  the  British  Prisoners,  1  Wooodb. 
&  Minot,  66,  Judge  Woodbury  interpreted  the 
words  ** the  proper  executive  authority"  to  mean, 
in  their  application  to  the  United  States,  the  Presi- 
dent acting  in  such  matters  through  the  State  De- 
partment, whose  acts  are  to  be  regarded  as  his  and 
by  his  authority.  He  also  said  that,  **  where  the 
aid  of  no  such  act  of  Congress  seems  necessary  in 
respect  to  a  ministerial  duty  devolved  on  the  Exe- 
cutive by  the  supreme  law  of  a  treaty,  the  Executive 
need  not  wait  and  does  not  wait  for  acts  of  Congress 
to  direct  such  duties  to  be  done."    This  case  occur- 


red in  1845,  before  Congress  had  passed  any  extra- 
dition law ;  and  the  view  of  Judge  Woodbury  was, 
that  the  treaty  of  1842,  in  its  terms  and  without  any 
legislation  for  its  execution,  by  clear  implication, 
gave  the  President  authority  to  make  the  delivery 
of  fugitive  criminals.  Attorney-General  Nelson,  in 
The  Case  of  Christiana  Cochrane^  4  Op.  Att.-Gen. 
201,  adopted  this  construction,  and  advised  the 
President  to  make  the  surrender  of  the  alleged 
criminal.  These  two  cases  are  the  only  ones  that 
occurred  pnder  the  treaty  prior  to  the  act  of  Con- 
gress providing  for  the  execution  of  extradition 
treaties;  and  in  both  no  legislation  was  thought 
necessary  to  give  effect  to  the  treaty. 

An  attempted  extradition  under  the  treaty  of 
November  9th,  1843,  with  France,  brought  this 
question  distinctly  before  Congress ;  and  the  result 
was  the  enactment  of  a  law  in  1848  for  carrying 
into  execution  all  such  treaties.  The  treaty  with 
France  expressly  provided  that  the  surrender,  on 
the  part  of  the  United  States,  "shall  be  made  only 
by  authority  of  the  executive  thereof."  It,  how- 
ever did  not  provide  for  any  preliminary  arrest  and 
examination  by  the  magistrates  of  either  country. 

In  1847  a  demand  was  made  for  the  surrender  of 
Nicholas  Lucien  Metzger  by  the  French  Minister,  on 
the  charge  of  forgery  in  France ;  and  the  executive 
authority  at  Washington,  declining  to  act  in  the 
first  instance,  referred  him  to  the  courts.  Metzger 
was  afterward  arrested  in  the  city  of  New  York,  on 
a  warrant  issued  by  a  police  magistrate;  and  the 
magistrate,  after  examining  the  case,  deemed  the 
evidence  sufficient,  and  committed  him  to  prison  to 
await  the  order  for  extradition  from  the  President. 
He  was,  on  habeas  corpus^  released  from  prison  by  a 
circuit  judge  of  the  State  of  New  York,  who  held 
that  the  magistrate  had  no  jurisdiction  over  the 
matter.  He  was  subsequently  arrested  on  a  warrant 
issued  by  Judge  Betts,  of  the  United  States  District 
Court,  who,  after  hearing  the  case,  held  that  it  came 
within  the  terms  of  the  treaty  with  France;  that 
the  evidence  was  sufficient  to  detain  the  accused, 
and  that,  the  treaty  being  a  part  of  the  supreme 
law  of  the  land,  no  act  of  Congress  was  needed  to 
carry  it  into  execution.  The  judge  committed  him 
to  prison,  to  await  the  action  of  the  President. 
1  Edmond's  Select  Cases,  899.  An  application  was 
then  made  to  the  Supreme  Court  of  the  United 
States  for  a  writ  of  habeas  corpus,  to  review  the  ac- 
tion of  Judge  Betts ;  and  the  court,  upon  hearing 
the  case,  refused  to  grant  the  writ,  on  the  ground 
that,  the  district  judge  having  exercised  a  special 
authority  at  chambers,  and  there  being  no  provision 
of  law  for  a  revision  of  his  judgment,  the  court  had 
no  jurisdiction  in  the  matter.     6  How.  176. 

The  President  of  the  United  States  then  issued 
his  order,  commanding  the  marshal  of  New  York 
to  deliver  the  prisoner  to  the  diplomatic  agents  of 
the  French  Government    Before  this  order  was 


48 


THE  ALBANY  LAW  JOURNAL. 


executed,  Judge  Edmonds,  a  circuit  judge  of  New 
York,  granted  a  writ  of  habeas  carpus  which  brought 
the  accused  before  him;  and  after  the  case  was 
twice  argued,  he  discharged  him,  giving  an  elaborate 
opinion  directly  the  reverse  of  that  of  Judge  Betts. 
**Thi8  case,"  said  the  Judge,  "involves  the  ques- 
tion whether  the  President  of  the  United  States 
has  authority,  by  virtue  of  mere  treaty  stipulation, 
and  without  an  express  enactment  of  the  national 
legislature,  to  deliver  up  to  a  foreign  power,  and 
virtually  to  banish  from  the  country,  an  inhabitant 
of  one  of  the  sovereign  States  of  our  confederacy." 
The  conclusions  to  which  he  came,  after  consider- 
ing the  question  at  large,  are  the  following: — 1. 
That  **a  treaty  containing  provisions  to  be  executed 
infuturo  is  in  the  nature  of  a  contract,  and  does  not 
become  a  rule  for  the  courts  until  legislative  action 
shall  be  had  on  the  subject."  2.  That  **the  treaty 
with  France  of  1848,  providing  for  the  surrender  of 
fugitives  from  justice,  cannot  be  executed  by  the 
President  of  the  United  States  without  an  act  of 
Congress."     See  tJie  Matter  of  Meteger^  1  Barb.  248. 

This  simply  applies  the  principle  stated  in  FosUr 
V.  Neilson^  suprUy  and  also  in  Turner  v.  Jlie  American 
Baptist  Missionary  Union,  6  McLean's  C.  C.  R.,  344. 
If  the  treaty-making  power  can  pledge  the  faith  of 
the  United  States  in  respect  to  future  acts,  and  in- 
dependently of  and  without  the  legislation  of  Con- 
gress, commit  the  execution  of  treaties  to  the  Presi- 
dent, thus  in  effect  constituting  him  the  sole  judge 
of  their  meaning  and  the  occasions  and  manner  of 
their  fulfillment,  then  it  is  theoretically  a  very 
dangerous  power,  because  capable  of  the  most 
enormous  abuses.  The  President  acts  independent- 
ly of  Congress  when  exercising  the  treaty  power ; 
and  if  he  be  equally  independent  in  respect  to  the 
execution  of  treaties,  then  he  may,  with  the  con- 
sent of  the  Senate,  place  the  whole  matter  in  his 
own  hand?,  without  the  restraints  or  guidance  of 
law,  except  as  thus  made.  The  fact  that  a  treaty, 
whether  for  extradition  or  any  other  purpose,  is  a 
part  of  **  the  supreme  law  of  the  land,"  no  more 
makes  it  self-acting  and  self-executing  without  legis- 
lation, than  does  the  fact  that  the  Constitution  is 
such  a  law  make  it  self-acting  and  self-executing. 
Nearly  all  the  powers  granted  in  the  latter  are 
brought  into  operation  by  legislative  action.  Why 
should  not  the  same  rule  apply  to  the  contracts 
made  in  treaties,  especially  when  their  stipulations 
do  not  upon  their  face  act  in  presentij  but  provide 
for  things  to  be  done  only  inftUurof  Such  treaties 
address  themselves  to  the  legislative  discretion  of 
Congress,  and  are  to  be  executed  by  its  aid  and 
co-operation. 

The  act  of  Congress,  of  August  12th,  1848,  enti- 
tled "An  Act  for  giving  effect  to  certain  treaty 
stipulations  between  this  and  foreign  governments 
for  the  apprehension  and  delivering  up  of  certain 
offenders,'*  not  only  followed  soon  after  the  deci- 


sion of  Judge  Edmonds,  but,  by  its  title,  seems  to 
recognize  the  correctness  of  his  view.  The  law,  as 
then  enacted,  as  subsequently  supplemented  by  the 
acts  of  June  22d,  1860,  and  of  March  8d,  1869,  and 
as  reproduced  in  the  Revised  Statutes  of  the  United 
States,  is  contained  in  sections  5270-5277.  The  first 
of   these  sections  reads  as  follows: — 

**  Whenever  there  is  a  treaty  or  convention  for 
extradition  between  the  Government  of  the  United 
States  and  any  foreign  government,  any  justice  of 
the   Supreme  Court,  circuit  judge,  district  judge, 
commissioner  authorized  so  to  do  by  any  of  the  courts 
of  the  United  States,  or  judge  of  a  court  of  record  of 
general  jurisdiction  of  any  State,  may,  upon  com- 
plaint made  under  oath,  cban?in^  any  person  found 
within  the  limits  of  any  State,  district  or  Territory, 
with  having  committed  vrithin  the  jurisdiction  of 
any  such  foreign  government  any  of  the  crimes  pro- 
vided for  by  such  treaty  or  convention,  issue  his 
warrant  for  the  apprehension    of    the  person  so 
charged,  that  he  may  be  brought  before  auch  justice, 
judge  or  commissioner,  to  the  end  that  the  evidence 
of  criminality  may  be  heard  and  considered.    If,  on 
such  hearing,  he  deems  the  evidence  sufficient  to 
sustain  the  charge  under  the  provisions  of   the 
proper  treaty  or  convention,  he  shall   certify  the 
same,  toother  with  a  copy  of  all  the  testimony  taken 
before  him  to  the  Secretary  of  State,  that  a  warrant 
may  issue  upon   the  requisition  of  the  proper  au- 
thorities of  such  foreign  government  for  the  sur- 
render of  such  person,  according  to  the  stipulations 
of  the  treaty  or  convention;  and  he  shall  issue  his 
warrant   for   the    commitment    of  the   person  so 
eharged  to  the  proper  jail,  there  to  remain  until 
such  surrender  shall  oe  made." 

This  provides  the  judicial  agency  for  arresting 
any  person  charged  with  crime  under  any  extradi- 
tion treaty,  and  also  examining  the  evidence  of  his 
criminality,  and  certifying  the  same  to  the  Secre- 
tary of  State  if  the  evidence  be  deemed  sufficient 
to  sustain  the  charge. 

Section  5271,  as  amended  by  the  act  of  June  19th, 
1876,  relates  to  the  evidence  upon  the  judicial  hear- 
ing of  any  complaint,  and  reads  as  follows  : 

*^In  every  case  of  complaint  and  of  a  hearing 
upon  the  return  of  a  warrant  of  arrest,  any  deposi- 
tions, warrants  or  other  papers  offered  in  evidence, 
shall  be  admitted  and  received  for  the  purpose  of 
such  hearing  if  they  shall  be  legally  and  properiy 
authenticated,  so  as  to  entitle  them  to  be  received 
as  evidence  oi  the  criminality  of  the  person  so  ap- 
prehended by  the  tribunals  of  •the  foreign  country 
from  which  the  accused  party  shall  have  escaped, 
and  copies  of  any  such  depositions,  warrants  or 
other  papers  shall,  if  authenticated  according  to  the 
law  of  such  foreign  country,  be  in  like  manner  re- 
ceived as  evidence ;  and  the  certificate  of  the  prin- 
cipal diplomatic  or  consular  officer  of  the  United 
States  resident  in  such  foreign  country  shall  be 
proof  that  any  such  deposition,  warrant  or  other 
paper,  or  copy  thereof,  is  authenticated  in  the  man- 
ner required  in  this  section." 

This  does  not  change  the  rule  that  the  evidence 
of  criminality  must  be  such  as  would  justify  the 
commitment  of  the  accused  for  trial,  if  the  alleged 
offense  had  been  committed  in  the  C0un^*y<mswMch 
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the  demand  is  made.  It  simply  provides  that  cer- 
tain docamentary  evidence  shall  be  received  and 
considered,  if  properly  authenticated. 

Section  6272  relates  to  the  surrender  of  fugitives, 
and  reads  as  follows: 

**It  shall  be  lawful  for  the  Secretanr  of  State, 
under  his  hand  and  seal  of  office,  to  order  the  per- 
son so  committed  to  be  delivered  to  such  person  as 
shall  be  authorized,  in  the  name  and  on  oehalf  of 
such  foreign  government,  to  be  tried  for  the  crime 
of  which  such  person  shall  be  so  accused,  and  such 
person  shall  be  delivered  up  accordingly;  and  it 
shall  be  lawful  for  the  person  so  authorized  to  hold 
such  person  in  custody,  and  to  take  him  to  the  terri- 
tory of  such  foreign  government,  pursuant  to  such 
treaty.  If  the  person  so  accused  shall  escape  out 
of  any  custody  to  which  he  shall  be  committed,  or 
to  whicb  he  shall  be  delivered,  it  shall  be  lawful  to 
retake  such  person  in  the  same  manner  as  any  per- 
son, accused  of  any  crime  against  the  laws  in  force 
in  that  part  of  the  United  States  to  which  he  shall 
so  escape,  may  be  retaken  on  an  escape.'* 

Of  the  five  remaining  sections,  four  relate  re- 
spectively to  the  time  allowed  for  the  actual  extra- 
dition of  an  accused  person  after  his  commitment, 
to  the  protection  of  accused  persons  delivered  up 
to  the  United  States  by  any  foreign  government,  to 
the  powers  of  the  agents  duly  appointed  by  the 
United  States  to  receive  such  persons,  and  to  the 
penalty  for  unlawfully  interfering  with  them  in  the 
discharge  of  their  duties.  The  other  section  de- 
clares that  all  these  provisions  ^*  shall  continue  in 
force  during  the  existence  of  any  treaty  of  extradi- 
tion with  any  foreign  government,  and  no  longer." 
The  effect  of  this  declaration  is  to  confine  the 
operation  of  the  law  strictly  to  the  execution  of  ex- 
tradition treaties,  and,  of  necessity,  to  limit  the 
powers  which  it  grants  exclusively  to  that  function. 
The  obvious  implication  is  that,  in  the  absence  of 
such  treaties,  there  is  no  authority  for  any  extradi- 
tion at  alL  The  only  law  relating  to  the  subject 
expressly  limits  its  own  application  to  the  execution 
of  these  treaties. 

These  provisions  of  law,  designed  to  give  effect  to 
extradition  treaties,  and  deriving  their  constitu- 
tional authority  from  tlus  fact,  not  only  imply  their 
own  necessity,  but  also  empower  and  direct  the  re- 
quisite judicial  and  executive  agency  for  this  pur- 
pose, and,  that  too,  without  any  interference  with 
the  terms  of  these  treaties.  The  Government  of  the 
United  States  has  made  treaties  with  other  govern- 
ments relating  to  the  arrest  and  restoration  of  de- 
serting seamen  from  foreign  vessels  ;  and  section 
5,280  of  the  Revised  Statutes  of  the  United  States 
provides  for  the  execution  of  these  treaties  so  far  as 
they  are  operative  in  this  country,  assuming  the  ne- 
cessity of  legislation  to  carry  them  into  effect  Pre- 
cisely the  same  assumption  is  made  in  the  legislation 
that  relates  to  treaties  for  the  extradition  of  fugi- 
tive criminals.  Both  classes  of  treaties  pledge  the 
futh  of  the  United  States  ;  and  it  is  difficult  to  see 


how  the  President  can,  by  virtue  of  the  powers 
vested  in  him,  in  the  absence  of  legislation,  constitu- 
tionally supply  the  necessary  judicial  and  executive 
machinery,  with  the  appropriate  rules  and  regula- 
tions, for  carrying  these  treaties  into  effect  There 
is  not  a  single  extradition  treaty  of  the  United 
States  that  does  not  leave  undetermined  a  variety  of 
important  questions  that  can  be  settled  only  by  leg- 
islation, and  hence,  not  one  that  does  not  need  law 
as  an  auxiliary  to  its  execution.  That  law  neither 
the  President  nor  the  judiciary  can  supply.  Con- 
gress has  supplied  it,  and  thus  put  an  end  to  a 
question  that  was  once  the  subject  of  conflicting 
opinions. 

EFFECT  OF  THE  WAR  ON  LIFE  INSURANCE 
CONTRACTS. 

SUPRBBfE  <X)URT  OF  THE  UNITBD  STATES— OCTO- 
BER TERM,  1877. 

Naw  York  Iawe  Insurance  Co.,  Plaintiff  iu  Error, 
V.  Davis. 

8.,  resldlDff  at  Petersburs.  Viririnla,  before  the  war,  pro- 
cured a  policy  lot  Insuraoce  upon  bis  life  In  The  N.  Y. 
Insurance  Company,  located  In  New  York.  The  policy 
was  conditioned  to  be  void  if  the  premiums  were 
not  paid  when  due.  The  premiums  were,  up  to  the 
commencement  of  the  war,  paid  to  an  agent  of  the  com- 
pany who  resided  at  Petersburg,  who  was  authorized  to 
receive  them,  and  who  was  furnished  receipts  for  such 
a  purpose.  After  the  war  commenced,  8.  tendered  the 
premiums  to  the  agent,  who  refused  to  receive  them, 
and  tender  was  also  made  after  the  close  of  the  war  to 
him  with  like  result.  He/d,  that  the  war  suspended  the 
contract  of  agency  between  the  company  and  its  agent 
in  the  absence  of  an  agreement  to  the  contrary  and  the 
agent  had  no  authority  to  receive  the  premiums,  and  a 
tender  to  them  did  not  avail  to  save  the  rlghu  of  8.  under 
the  policy. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  eastern  district  of  Virginia.  The  facts 
appear  In  the  opinion. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the 
coi|rt. 

This  was  an  action  on  a  policy  of  life  Insurance  Issued 
by  the  plaintiff  In  error,  a  New  York  corporation, 
before  the  war,  upon  the  life  of  Sloman  Davis,  a  citi- 
zen and  resident  of  the  State  of  Virginia.  The  policy 
contained  the  usual  condition,  to  be  void  If  the  renewal 
premiums  were  nof  promptly  paid.  They  were  regu- 
larly paid  until  the  beginning  of  the  war.  The  last 
payment  was  made  December  28, 1860.  The  company, 
previous  to  the  war,  had  an  agent,  A.  B.  Garland, 
residing  In  Petersburg,  Virginia,  where  the  assured 
also  resided,  and  premiums  on  this  policy  were  paid  to 
him  In  the  usual  way,  he  giving  receipts  therefor, 
signed  by  the  president  and  actuary,  as  provided  on 
the  margin  of  the  policy,  which  were  usually  sent  to 
the  agent  about  thirty  days  In  advance  of  the  maturity 
of  the  premium.  About  a  year  after  the  war  broke 
out,  the  agent  entered  the  Confederate  service  as  a 
major,  and  remained  In  that  service  until  the  close  of 
the  war. 

Oifer  of  payment  of  the  premium  next  due  was  made 
to  the  agent  In  December,  1861,  which  he  declined  to 
receive,  alleging  that  he  had  received  no  receipts  from 
the  company,  and  that  the  money  would  be  confiscated 
by  the  Confederate  government  If  he  did  receive  It. 
A  similar  offer  was  made  to  him  after  the  close  of  the 
war,  and  was  also  deollneS'^he  agent  testlfled  that 
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he  refused  to  receive  any  premiums  and  had  uo  oom- 
munioatioii  with  the  company  during  the  war,  and  did 
not  resume  his  agency  after  it  terminated. 

Sloman  Davis  died  in  September,  1867. 

The  plaintiff  below  was  assignee  of  the  policy,  and 
claimed  to  recover  the  amount  thereof,  $10,000,  upon 
the  ground  that  he  was  guilty  of  no  laches,  and  that  at 
the  close  of  the  war  the  policy  revived. 

It  is  unnecessary  to  state,  in  detail,  the  proceedings 
at  the  trial.  The  plaintiff  contended.^and  the  judge 
instructed  the  jury,  in  substance,  that  they  might 
infer  from  the  evidence  that  the  place  of  payment 
intended  by  the  parties  was  at  the  residence  of  the 
plaintiff,  and  that  if  the  company  did  not  furnish  re- 
ceipts to  its  agent,  so  that  the  premiums  could  be  paid 
according  to  the  terms  of  the  policy,  it  was  not  the 
fault  of  the  plaintiff;  and  if  he  was  ready  and  offered 
to  pay  his  premium  to  the  agent,  there  could  l>e  uo  for- 
feiture of  the  policy,  if  within  reasonable  time  after 
the  war  he  endeavored  to  pay  his  premiums,  and  the 
company  refused  to  receive  them.  On  the  other  hand 
the  defendant  contended  that  the  war  put  an  end  to 
the  agency  of  Garland,  and  the  offer  to  pay  the  pre- 
mium to  him  was  of  no  validity,  and  the  failure  to  pay 
rendered  the  policy  void.  This  view  was  rejected  by 
the  court,  and  a  verdict  was  rendered  for  the  amount 
of  the  policy,  less  the  amount  of  certain  premium 
notes  which  had  been  given  by  the  insured. 

It  is  obvious  that  this  case  is  nearly  on  all  fours  with 
that  of  The  New  York  Life  Ingurance  Compaivyv,  Strat- 
/tam,  93  (J.  S.  24,  decided  by  this  court  at  the  last  term. 
As  we  still  adhere  to  the  views  there  expressed,  we  do 
not  deem  it  necessary  to  reiterate  them.  But  the  ques- 
tions which  received  special  discussion  on  that  occasion 
were,  whether  a  failure  to  pay  the  stipulated  premiums 
involved  a  forfeiture  of  the  policy,  although  such  fail- 
ure was  caused  by  the  exinteuce  of  the  war;  and  what 
were  the  mutual  rights  of  the  parties  consequent  upon 
forfeiture  under «uch  circumstances.  The  point  which 
is  now  most  strenuously  relied  on,  namely,  the  sup- 
posed power  of  the  agent  of  a  northern  company  to 
receive  premiums  in  a  southern  State  in  Insurrection 
after  the  war  broke  out,  and  the  supposed  right  of  a 
policy-holder  to  tender  them  to  such  agent,— although 
involved  in  the  case,—  was  not  specially  adverted  to  lii 
the  opinion  of  the  court.  We  propose  to  add  some 
observations  on  this  branch  of  the  subject. 

First,  however,  a  few  words  with  regard  to  the  posi- 
tion that  there  was  competent  evillence  for  the  jury 
to  infer  that  the  place  of  payment  intended  by  the 
parties  was  the  place  of  residence  of  the  assured.  This 
we  think  Is  entirely  untenable.  The  legal  effect  of  the 
policy  itself  was  that  payment  should  be  made  to  the 
company  at  its  domicile.  The  indorsement  on  the 
margin,  which  is  much  relied  on  by  the  plaintiff's 
counsel,  has  uo  such  effect  as  he  attributes  to  it.  It  is 
in  these  words:  "All  receipts  for  premiums  paid  at 
agencies  are  to  be  signed  by  the  president  or  actuary." 
This  is  simply  a  notice  to  the  assured  that  if  he  shall 
pay  his  annual  premium  to  an  agent,  or  at  an  agency, 
he  must  not  do  so  without  getting  a  receipt  signed  by 
the  president  or  actuary  of  the  company.  How  this 
caution  can  possibly  be  construed  into  an  agreement 
on  the  part  of  the  company  to  make  any  particular 
agency  the  legal  place  of  payment  of  premium  it  is 
difBlcult  to  see.  The  circumstances  show  nothing  but 
the  common  case  of  the  establishment  of  an  agency 
for  the  mutual  convenience  of  the  parties ;  and  do  not 
present  the  slightest  ground  for  varying  the  legal  effect 


of  their  written  contract.  We  think,  therefore,  that 
the  charge  was  erroneous  on  this  point.  Of  course,  we 
do  not  mean  to  be  understood  as  holding  that,  as  long 
as  an  agency  is  continued,  a  tender  to  the  agent  would 
not  be  valid  and  binding  on  the  company. 

But  we  deem  it  proper  to  consider  more  particularly 
the  question  of  agency  and  the  alleged  right  of  tender- 
ing premiums  to  an  agent  during  the  war. 

That  war  suspends  all  commercial  intercourse  t>e- 
tween  the  citizens  of  two  belligerent  countries  or  States, 
except  so  far  as  may  be  allowed  by  the  sovereign 
authority,  has  been  so  often  asserted  and  explained  in 
this  court  within  the  last  fifteen  years,  that  any  further 
discussion  of  that  proposition  would  be  out  of  place. 
As  a  consequence  of  this  fundamental  proposition,  it 
must  follow  that  no  active  business  can  be  maintained, 
either  personally,  or  by  correspondence,  or  through  an 
agent,  by  the  citizens  of  one  belligerent  with  the  citi- 
zens of  the  other.  The  only  exception  to  the  rule 
recognized  in  the  books  (if  we  lay  out  of  view  contracts 
for  ransom  and  other  matters  of  absolute  necessity)  is 
that  of  allowing  the  payment  of  debts  to  an  agent  of 
an  alien  enemy,  where  such  agent  resides  in  the  same 
State  with  the  debtor.  But  this  indulgence  is  subject 
to  restrictions.  In  the  first  place,  it  must  not  be  done 
with  the  view  of  transmitting  the  funds  to  the  princi- 
pal during  the  continuance  of  the  war;  though  if  so 
transmitted  without  th'.«  debtor's  connivance,  he  will 
not  be  responsible  for  it.  Washington,  J.,  lu  Conn.  v. 
Penn,y  Peter's  C  C.  Rep.  625;  Buchanan  v.  Cwryy  19 
Johns.  Ul.  In  the  next  place,  in  order  to  the  subsist- 
ence of  the  agency  during  the  war,  it  must  have  the 
assent  of  the  parties  thereto — the  principal  and  the 
agent.  As  war  suspends  all  Intercourse  betweeu  them, 
preventing  any  instructions,  supervision,  or  knowledge 
of  what  takes  place,  on  the  one  part ;  and  any  report, 
or  application  for  advice,  on  the  other,  this  relation 
necessarily  ceases  on  the  breaking  out  of  hostilities, 
even  for  the  limited  purpose  before  mentioned,  unless 
continued  by  the  mutual  assent  of  the  parties.  It  is 
not  compulsory  on  either  side;  and  it  cannot  be  made 
compulsory  to  subserve  the  ends  of  third  parties.  If 
the  agent  continues  to  act  as  such,  and  his  so  acting  is 
subsequently  ratified  by  the  principal,  or  if  the  prinoi- 
pars  assent  is  evinced  by  any  other  circumstances, 
then  third  parties  may  safely  pay  money  for  the  use  of 
the  principal  into  the  agent's  hands,  but  not  other- 
wise. It  is  not  enough  that  toere  was  an  agency  prior 
to  the  war.  It  would  be  contraiy  to  reason  that  a 
man,  without  his  consent,  should  continue  to  be  bound 
by  the  acts  of  one  whose  relations  to  him  have  under- 
gone such  fundamental  alteration  as  that  produced  by  a 
war  between  the  two  countries  to  which  they  respective- 
ly belong ;  with  whom  he  can  have  uo  correspondence ; 
to  whom  he  can  communicate  uo  instructions,  and  over 
whom  he  can  exercise  no  control.  It  would  be  equally 
unreasonable  that  the  agent  should  be  compelled  to 
continue  in  the  service  of  one  whom  the  law  of  nations 
declares  to  be  his  public  enemy.  If  the  agent  have 
property  of  the  principal  in  his  possession  or  control, 
good  faith  and  fidelity  to  his  trust  will  require  him 
to  keep  it  safely  during  the  war,  and  to  restore  it  faith- 
fully at  its  close.  This  is  all.  The  injustice  of  hold- 
ing a  principal  bound  by  what  an  agent,  acting  without 
his  assent,  may  do  in  such  cases,  is  forcibly  illustrated 
by  Mr.  Justice  Davis  in  delivering  the  opinion  of  this 
court  in  Fritz  v.  Stover,  22  Wall.  206.  In  that  case  the 
agent  had  collected  in  Confederate  funds  the  amoun^t 
due  on  a  bond.    Having  asserted  that  the  agent  ha^ 
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no  aathority  to  do  this,  the  learned  judge  adds:  **If 
it  were  otherwise,  then,  as  long  as  the  war  lasted, 
every  northern  creditor  of  southern  men  was  at  the 
mercy  of  the  agent  he  had  employed  before  the  war 
commenced.  And  his  condition  was  a  hard  one. 
Directed  by  his  government  to  hold  no  intercourse 
with  his  agent,  and  therefore  unable  to  change  instruo- 
tious  which  were  not  applicable  to  a  state  of  war,  yet 
be  was  bound  by  the  acts  of  his  agent  in  the  collection 
of  his  debts  the  same  as  if  peace  prevailed.  It  would 
be  a  reproach  to  the  law  if  creditors,  without  fault  of 
their  own,  could  be  subjected  to  such  ruinous  conse- 
quences." These  observations  have  a  strong  bearing 
upon  the  point  now  under  consideration. 

What  particular  circumstances  will  be  sufficient  to 
show  the  consent  of  one  person  that  another  shall  act 
as  his  agent  to  receive  payment  of  debts  in  an  enemy's 
country  during  war  may  sometimes  be  difficult  to  de- 
termine. Emerigon  says  that  if  a  foreigner  Is  forced 
to  depart  from  one  country  in  consequence  of  a  declar- 
ation of  war  with  his  own,  he  may  leave  a  power  of 
attorney  to  a  friend  to  collect  his  debts,  and  even  to 
sue  for  them.  TraUi  des  Assurances,  vol  I,  p.  567, 
But  tbough  a  power  of  attorney  to  collect  debts,  given 
under  saoh  circumstances,  might  be  valid,  it  is  gener- 
ally conceded  that  a  power  of  attorney  cannot  be 
given,  during  the  existence  of  war,  by  a  citizen  of  one 
of  the  belligerent  countries  resident  therein  to  a  citi- 
zen or  resident  of  the  other,  for  that  would  be  holding 
intercourse  with  the  enemy,  which  is  forbidden.  Per- 
haps it  may  be  assumed  that  an  agent  ante  beUum,  who 
continues  to  act  as  such  during  the  war,  in  the  receipt 
of  monej  or  property  on  behalf  of  his  principal,  where 
it  is  the  manifest  interest  of  the  latter  that  he  should 
do  so,  a9  in  the  collection  of  rents  and  other  debts,  the 
assent  of  the  principal  will  be  presumed  unless  the  con- 
trary be  shown ;  but  that,  where  it  is  against  his  in- 
terest, or  would  impose  upon  him  some  new  obliga- 
tion or  burden,  his  assent  will  not  be  presumed,  but 
most  be  proved,  either  by  his  subsequent  ratification 
or  in  same  other  manner. 

In  some  way.  however,  it  must  appear  that  the  al- 
leged agent  assumed  to  act  as.  such,  and  that  the 
alleged  principal  consented  to  his  so  acting.  It  is  be- 
lieved that  no  well-considered  case  can  be  found  ante- 
rior to  these  life  insurance  cases  which  have  arisen  out 
of  the  late  civil  war,  in  which  the  existence  or  con- 
tiuuauce  of  an  agency,  under  the  circumstances  above 
referred  to,  have  been  established  contrary  to  the 
assent  of  the  alleged  parties  to  that  relation.  The  case 
of  Conn.  V.  Penii.,  Peters'  C.  C.  Rep.  496,  is  the  lead- 
ing authority  on  this  subject  in  this  country.  The 
qnestiou  in  that  case  was  whether  the  claimants  of 
land  in  Pennsylvania  under  contracts  of  purchase  from 
the  proprietaries  (the  Penns)  before  the  revolutionary 
war,  were  entitled  to  an  abatement  of  interest  during 
the  war;  and  Justice  Washington  held  that  this  de- 
pended on  the  question  whether,  during  the  war,  the 
proprietaries  (being  alien  enemies)  ^'fiadin  the  United 
States  a  known  agent,  or  agents,  authorized  to  receive 
the  purchase-motley  and  quit-rents  due  to  them  from 
the  complainants  "  (the  vendees).  To  enable  the  par- 
ties to  adduce  proof  on  this  point  the  court  allowed 
further  evidence  to  be  taken.  The  same  thing  was 
held,  at  the  same  term,  in  the  case  of  Dennison  et  al, 
V.  Imbrie^  3  Washington's  C.  C.  Rep.  403,  where  Justice 
WashiuKtou  says:  **  We  think  that  if  the  alien  enemy 
has  au  agent  in  the  United  States,  or  if  the  plaintiff 
himself  was  in  the  United  States,  and  either  of  these 


facts  known  to  the  debtor,  interest  ought  not  to  abate." 
It  is  obvious  that,  in  these  cases,  the  judge  assumed 
that  the  relation  of  agency,  if  it  existed,  did  so  with 
the  mutual  consent  of  the  parties  thereto.  And  the 
same  observation,  it  is  believed,  may  be  made  with  re- 
gard to  all  other  cases  on  the  subject  except  some  that 
have  been  very  recently  decided. 

The  same  inference  may  be  deduced  from  the  cases 
decided  in  this  court  when  the  subject  of  payment  to 
agents  in  an  enemy's  country  has  been  discussed. 
Amongst  others  we  may  refer  to  the  following:  Ward 
V.  Smith,  7  Wall.  447;  Brown  v.  Piatts,  15  Wall.  177; 
Montgomery  Y.  United  States,  id.  396;  Frete  v.  Stover, 
23  Wall.  198. 

In  some  recent  oases  in  certain  of  the  State  courts  of 
last  resort,  for  whose  decisions  we  always  entertain  the 
highest  respect,  a  different  view  has  been  taken ;  but 
we  are  unable  to  concur  therein.  In  our  judgment, 
the  unqualified  assumption  on  which  those  decisions 
are  based,  namely,  **  once  an  agent  always  au  agent," 
or,  in  other  words,  that  an  agency  continues  to  exist 
notwithstanding  the  occurrence  of  war  between  the 
countries  in  which  the  principal  and  the  agent  respect- 
ively reside,  is  not  correct:  and  that  the  continuance 
of  the  agency  is  subject  to  the  qualifications  which  we 
have  stated  above. 

Now,  in  the  present  case,  except  at  the  very  com- 
mencement of  the  troubles,  before  the  president's 
proclamation  of  non-intervention  had  been  issued, 
and  when  it  was  yet  uncertain  what  the  differences 
between  the  two  sections  would  amount  to,  there  is 
not  the  slightest  evidence  that  the  defendant  author- 
ized Garland  to  act  for  it  at  all,  and  the  latter  express- 
ly refused  to  do  so  when  requested,  both  on  the  ground 
of  having  received  no  receipts  from  the  company 
(which  were  his  only  authority  for  receiving  pay- 
ments), and  of  the  liability  of  the  funds  to  be  confis- 
cated in  his  hands.  The  war  suspended  his  agency  for 
all  active  purposes,  and  it  could  not  be  continued  even 
for  the  collection  of  premiums  without  the  defend- 
ant's consent;  and  this,  so  far  as  appears,  was  never 
given,  either  expressly  or  by  subsequent  ratification. 
Under  these  circumstances  it  cannot  l>e  affirmed  that 
the  plaintiff  could  bind  the  defendant  by  a  tender  of 
payment  to  the  supposed  agent.  However  valid  a  pay- 
ment may  be,  if  made  to  an  agent  in  time  of  war, 
where  he  consents  to  act  as  such,  and  has  the  assent  of 
his  principal  in  so  acting,  an  offer  of  payment  cannot 
have  any  force  or  effect  if  neither  of  these  circum- 
stances exists. 

Waiving,  therefore,  the  consideration  of  any  ques- 
tion that  may  be  made  with  regard  to  the  validity  of  an 
insurance  on  the  life  of  an  alien  enemy,  we  think  that 
in  the  present  case  there  was  not  the  slighest  foundation 
for  the  court  to  charge,  as  it  did  in  effect,  that  a  tender 
of  the  premium  to  Garland  in  Petersburg  was  a  good 
tender  and  binding  on  the  company. 

We  do  not  mean  to  say  that  if  the  defendant  had 
continued  its  authority  to  the  agent  to  act  in  the  re- 
ceipt of  premiums  during  the  war,  and  he  had  done 
so,  a  payment  or  tender  to  him  in  lawful  money  of  the 
United  States  would  not  have  been  valid ;  nor  that  a 
stipulation  to  continue  such  authority  in  case  of  war, 
made  before  its  occurrence,  would  not  have  been  a 
valid  stipulation ;  nor  that  a  policy  of  life  insurance 
on  which  no  premiums  were  to  be  paid,  though  sus- 
pended during  the  war,  might  not  have  revived  after 
its  close.  Wie  place  our  decision  simply  on  the  ground 
that  the  agency  of  Gurland  was  terminated  by  the 
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breaking  out  of  the  war,  and  that,  although,  by  the 
oonseut  of  the  parties,  it  might  have  been  continued 
for  the  purpose  of  receiving  payments  of  premiums 
during  the  war,  there  is  no  proof  that  such  assent  was 
given  either  by  the  defendant  or  by  Garland ;  but  that, 
on  the  contrary,  the  proof  is  positive  and  unoontra- 
dieted,  that  Qarland  declined  to  act  as  agent. 

The  judgment  of  the  Circuit  Court  must  be  re- 
versed, with  directions  to  award  a  venire  fctoias  dt 
novo- 


REPRESENTATIONS    ON   APPLICATION   FOR 
LIFE  INSURANCE. 

SUPREMB  OOUBT  OP  THE  TTNITED  STATES  -  OCTO- 
BER TERM,  1877. 

Mutual  Bbnebtt  Life  Ins.  Co„  plaintiff  in  error,  v. 
HiGOiNBOTHAM,  administrator. 

1.  One  whose  life  had  been  Insured  In  a  company  at  N«w- 
arlc,  New  Jersey,  but  who  had  failed  to  keep  up  the 
premiums,  so  that  the  policy  lapsed,  applied  for  a  rein- 
statement of  the  policy  to  the  agent  at  Washington, 
D.  C,  on  the  first  of  Octot^er  He  paid  the  premium 
and  gave  his  certificate  of  health  to  the  agent  on  that 
day,  and  the  physician  of  the  company  signed  his  cer- 
tificate of  examination,  all  of  whicn  were  forwarded  at 
once  to  the  company.  On  the  12th  of  October  the 
company  returned  its  renewal  receipt  dated  baclc  to 
the  time  of  the  lapsing  of  the  policy,  and  this  receipt 
was,  on  the  14th,  given  to  the  insured,  who  made  no 
statement  as  to  his  health  then.  In  an  action  on  the 
policy  it  was  claimed  by  the  company  that  between 
the  1st  and  the  Uth  of  October  there  was  a  chancre  in 
the  health  of  the  Insured  that  would  have  caused  the 
rejection  of  the  policy,  and  the  court  was,  at  trial, 
asked  to  charge  that  the  representation,  as  to  health, 
was  a  continuing  one  up  to  tne  Uth,  which  request  was 
refused.  Held,  that  such  refusal  was  no  enor.  The 
Jury  would  have  been  warranted  In  flodinff  that  the 
contract  was  understood  and  intended  by  the  parties 
to  take  effect  by  relator  to  the  1st  of  Octooer,  and  the 
question  was  proper  for  submission  to  the  Jury. 

S.  where  the  disposition  of  a  subject  by  a  Judge  can  work 
no  legal  injury  to  the  party  objecting  to  It,  there  Is  no 
error. 

IN  error  to  the  Supreme  Court  of  the  District  of 
Columbia.    The  facts  fullj  appear  in  the  opinion. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the 
court. 

This  was  an  action  bj  Mrs.  Martha  J.  Day  against 
the  Mutual  Benefit  Life  Insurance  Company  (incor- 
porated by  the  State  of  New  Jersey),  to  recover  the 
amount  of  a  policy  of  insurance  issued  to  Mrs.  Day 
upon  the  life  of  her  husband,  the  late  Dr.  Richard 
H.  B.  Day,  of  Washington,  in  which  judgment  was 
rendered  against  the  company  for  the  amount  In- 
sured, $5,000,  and  interest. 

The  policy,  dated  the  16th  of  July,  1869,  was  for 
life,  and  stipulated  for  the  payment  of  the  annual 
premium  of  $137.50  on  or  before  twelve  o'clock  on  the 
16th  day  of  July  in  every  year,  and  provided  that  **  in 
case  the  said  premium  shall  not  be  paid  on  or  before 
the  several  days  hereinbefore  mentioned  for  the  pay- 
ment thereof,  at  the  ofBlce  of  the  company,  in  the  city 
of  Newark,  or  to  agents,  when  they  produce  receipts 
signed  by  the  president  or  the  treasurer,  then,  and  in 
every  such  case,  the  said  company  shall  not  be  liable 
to  the  payment  of  the  sum  insured,  or  any  part  there- 
of, and  this  policy  shall  cease  and  determine.'* 

The  first  premium  was  duly  paid;  but  when  the 
next  premium  became  due,  on  the  16th  of  July,  1870, 
it  was  not  paid. 

In  the  following  October,  Dr.  Day  made  application 
to  the  company  for  the  reinstatement  of  the  policy, 
and  the  company  consented  to  reinstate  it  upon  the 
oouditions  aud  In  the  maunor  followiug. 


On  the  1st  of  October,  1870,  Dr.  Day  paid  the  pre- 
mmm  to  the  agent  of  the  company  at  Washington,  and 
received  a  receipt  for  the  same.  At  the  same  time  he 
gave  to  the  agent  his  certificate  of  health,  and  the 
physician  of  the  company  signed  his  certificate  of 
examination,  which  were  forwarded  to  the  company 
at  Newark,  New  Jersey. 

The  policy  was  renewed  and  the  renewal-receipt  was 
sent  by  the  company  to  Its  agent,  Octol)er  12,  1870. 
This  receipt  was  dated^  July  16, 1870,  and  was  given  to 
Day  on  the  14th  of  October. 

On  the  22d  day  of  January  following   Dr.  Day  died. 

Eleven  special  pleas  are  interposed,  to  which  it  is 
not  necessary  particularly  to  refer,  as  the  questions  to 
be  decided  arise  upon  the  rulings  .of  the  judge  at  the 
trial,  made  upon  points  not  connected  with  the  plead- 
ings. 

The  chief  subject  of  contention  arises  upon  the  re- 
fusal of  the  judge  to  charge  as  requested  by  the  de- 
fendant in  the  following  prayers : 

1.  If  the  jury  find  from  the  evidence  that  the  certi- 
ficate of  health  In  evidence  was  made  by  Dr.  Day,  the 
insured,  on  or  about  the  1st  of  October,  1870,  and  by 
him  delivered  to  the  agent  of  the  defendant,  at  Wash- 
ington city,  and  by  such  agent  sent  to  the  principal  of- 
fice of  the  defendant,  at  Newark,  New  Jersey,  and  that 
the  receipt  in  evidence,  dated  July  16, 1870,  was  thereup- 
on forwarded  from  the  main  ofBlce  of  the  defendant  to  its 
agent  at  Washington  city,  and  by  him  delivered  to  the 
insured  on  or  about  the  Uth  day  of  October,  1870,  and 
that,  between  the  time  when  said  certificate  was  made 
and  the  time  of  the  delivery  of  said  receipt  to  the  in- 
sured. Dr.  Day  had  had  any  derangement  of  health, 
and  did  not  disclose  that  fact  to  the  agent  of  the  de- 
fendant when  the  receipt  was  handed  to  him  by  the 
agent,  or  before,  they  will  render  a  verdict  for  the  de- 
fendant npon  the  sixth  plea. 

2.  On  refusing  to  instruct  the  jury  as  prayed  by  de- 
fendant, as  follows:  If  the  jury  find  from  the  evi- 
dence that  when  the  certificate  in  evidence,  dated 
October  1, 1870,  was  given  to  the  agent  of  the  defend- 
ant at  Washington  city,  the  latter  was  not  authorized 
to  and  did  not  assume  to  reinstate  the  policy  iu  suit, 
but  accepted  the  premium  and  forwarded  the  certifi- 
cate to  his  principal,  and  that  the  receipt  in  evidenoe, 
dated  July  16,  1870,  was  then  in  the  home  office  of  the 
defendant,  in  New  Jersey,  aud  that  said  receipt  was 
forwarded  to  the  agent  of  the  defendant  on  or  about 
the  12th  day  of  October,  1870,  and  by  him  delivered  to 
the  insured  on  or  about  the  Uth  day  of  the  same 
month;  and  if  the  jury  further  find,  that  after  the 
date  of  said  certificate,  and  before  the  delivery  of  said 
receipt  to  the  insured,  the  insured  had  had  any  de- 
rangement of  health,  or  that  at  the  time  of  the  deliv- 
ery of  said  receipt  to  him  he  was  not  in  sound  health, 
they  would  render  a  verdict  for  the  defendant. 

The  state  of  Dr.  Day's  health  during  the  summer 
and  autumn  of  1870  was  the  subject  of  contra- 
dictory testimony.  The  defendant  gave  evidence 
tending  to  prove  that  he  was  compelled  by  ill-health 
to  give  up  his  business  as  a  teacher  on  the  18th  day  of 
October,  1870;  that  for  several  weeks  prior  to  that 
time  he  was  much  debilitated,  and  was  conscious  of 
that  fact;  that  in  November  he  had  the  consumption, 
of  which  he  died  in  January,  and  that  he  was  iu  feeble 
and  disordered  health  from  the  spring  of  1869  until 
his  death.  The  plaintiff  on  the  other  hand  gave  evi- 
dence tending  to  show  that  he  was  in  sound  health  tin 
the  latter  part  of  October,  1870,  aud  that  he  did  not 
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have  the  oonsumption  until  the  mouth  of  Noyember, 
IWO. 

The  exoeptious  we  are  to  con  Rider  assume  that  on 
the  first  day  of  October,  1870,  when  he  preseuted  his 
oertUioate  of  health  to  the  agent  at  Washington,  Dr. 
Daj  was  in  a  condition  of  health  that  made  him  a 
satisfactory  subject  for  the  reinstatement  or  continu- 
ance of  his  policj  of  insurance. 

It  is  contended  that  between  the  time  of  thus  mak- 
ing and  presenting  his  certificate  to  the  agent  and  the 
date  (fourteen  days  later)  on  which  the  agent  deliy- 
ered  to  him  the  receipt  by  which  his  Insurance  policy 
was  continued  in  force  until  July  16, 1871,  there  had 
been  a  change  in  his  health  which  would  have  caused 
the  rejection  of  his  application  to  continue  the  policy 
had  such  change  been  made  known  to  the  company, 
and  that  the  failure  to  make  known  such  change  was 
a  fraud,  which  invalidated  the  policy  thus  renewed  or 
continued. 

It  is  not  contended  that  there  were  any  false  repre- 
sentations made  on  the  Uth  of  October,  or  any  devices 
or  contrivances  to  deceive  the  company.  No  affirma- 
tive action  on  that  occasion  is  complained  of.  The 
oontenfcion  is  that  the  representation  made  on  the 
Uth  of  October  was  a  continuing  one,  from  the  time 
it  was  made  till  the  delivery  of  the  renewal-receipt  ou 
the  Utb,  and  that  if  not  true  at  the  latter  date,  the 
contract  was  avoided. 

In  reaching  a  conclusion  on  this  point,  we  may  notice 
—  1st,  that  no  inquiry  was  made  of  Day  or  demand  for 
information  as  to  his  condition  between  the  1st  and 
the  Uth  of  October.  The  company  was  particular  and 
speoiflo  iu  its  inquiries  as  to  his  condition  on  the  first 
of  the  month,  and  required  prescribed  forms  of  evi- 
dence as  to  that  condition.  There  it  stopped,  and 
neither  by  expression  nor  by  implication  intimated  a 
desire  for  later  Information. 

It  is  to  be  observed,  ^ly,  that  the  issuance  made  to 
him  on  the  Uth  of  October  relates  back  to  the  16th  of 
July  in  the  same  year.  The  certificate  reads :  **  Policy 
Ko.  50,687,  on  the  life  of  Richard  H.  B.  Day,  is  hereby 
continued  in  force  for  one  year  from  date  (July  16, 
1870),  settlement  of  the  premium  having  t>een  made  as 
per  margin.**  The  settlement  in  the  margin  showed 
the  payment  of  $137.50,  being  the  amount  of  the  prem- 
ium of  initnrance  for  one  year  on  the  sum  of  $5,000,  as 
stated  iu  the  original  policy  of  insurance. 

It  will  be  observed,  Sdly,  that  the  distance  between 
Washington  and  Newark  is  about  two  hundred  miles 
only,  and  that  the  certificates  of  Dr.  Day's  health  and 
the  application  which  were  forwarded  by  the  agent  to 
the  company  at  Newark  would,  in  the  ordinary  course 
of  the  mails,  reach  the  office  at  Newark  on  the  morn- 
ing or  during  the  day  of  the  2d ;  that  all  the  forms  of 
the  company  to  authorize  a  renewal  were  complied 
with,  and  that  the  risk  was  such  as  the  company  would 
accept  as  a  desirable  one,  and  that  the  receipt  for  the 
renewal  was  received  in  Washington  on  or  about  the 
Uth  of  October,  and  was  on  that  day  delivered  to  Dr. 
Day. 

The  prayer  of  the  insurance  company  did  not  include 
a  request  that  the  jury  should  determine  as  a  matter 
of  fact  whether,  upon  the  evidence  submitted,  the  rep- 
resentation was  or  was  not  a  continuous  one,  whether 
the  contract  was  consummated  on  the  Uth  of  October, 
or  by  relation  on  the  1st  of  October;  but  the  Judge 
was  requeated  to  charge,  as  a  matter  of  law,  that  the 
representation  was  a  continuing  one. 
The  facta  referred  to,  we  think,  show  that  although 


actually  completed  on  the  Uth  of  October,  the  jury 
would  have  been  warranted  in  finding  that  the  con- 
tract was  understood  and  intended  by  the  parties  to 
take  effect  by  relation  as  of  the  first  of  that  month. 
The  money  was  paid  to  the  agent  at  Washington  on 
that  day.  The  insurance  was  post-dated  so  as  to  in- 
clude that  day.  The  full  amount  of  the  premium  for 
one  year  was  paid  by  the  applicant,  viz.,  $137.50.  The 
company  out  off  the  insured  from  two  and  a  half 
months  of  his  policy  when  they  issued  it  on  the  1st  of 
October,  and  dated  it  as  of  July  16th,  although  taking 
payment  of  the  premium  for  a  year.  We  think  that 
they  did  not  necessarily  intend  to  cut  off  an  additional 
fourteen  days,  but  may  have  meant  it  to  be  as  of  the 
date  when  the  insured  paid  his  money  and  presented 
a  risk  that  they  were  willing  to  take,  and  of  the  time 
that  it  would  have  taken  effect  if  they  had  responded 
without  a  delay  of  two  weeks.  Had  it  been  otherwise 
we  cannot  conceive  how  the  sagacious  business  men 
who  control  this  company  would  have  assented  to  the 
delivery  of  the  policy  without  inquiry  as  to  the  inter- 
mediate time.  More  than  three  months  elapsed  beforo 
Day's  death,  monthly  returns  being  made  by  the  agent, 
and  the  company  must  have  known  and  assented  to  the 
delivery  of  the  renewal  receipt  not  only,  but  to  the 
fact  that  there  had  been  no  inquiry  or  information  as 
to  Day's  health  after  Oct.  1st.  The  jury  might  ac- 
count for  it  on  the  theory  that  the  whole  contract  was 
intended  to  be  and  was  as  of  October  Ist,  and  that  it 
spoke  from  that  date. 

There  is  every  indication  that  Day  thus  relied  upon 
that  contract,  nor  is  there  any  reason  to  believe  that 
he  intended  to  deceive  or  to  conceal.  The  company 
made  inquiries  to  its  own  satisfaction,  so  far,  in  such 
direction,  upon  such  points,  and  within  such  periods, 
as  it  thought  proper.  It  was  not  for  him  to  advise  the 
company  of  what  it  should  do,  or  to  volunteer  informa- 
tion which  it  did  not  seek.  He  paid  his  money,  deliv- 
ered his  certificate,  received  the  renewal  when  the 
company  chose  to  give  it,  found  upon  examination  that 
it  covered  the  whole  period  from  the  July  proceeding. 
He  lived  in  the  same  town  with  the  agent  and  received 
no  suggestion  from  him  that  any  thing  further  was 
expected,  and  was  warranted  in  assuming  that  his  con- 
tract was  intended  to  take  effect  from  an  earlier  period 
than  its  actual  delivery.  He  probably  died  in  the 
honest  belief  that  he  had  thus  provided  for  his  widow. 
It  would  be  far  from  good  faith  to  his  representatives 
should  it  now  be  held  otherwise. 

In  Colt  V.  Ph(Biiix  Fire  Im,  Co.,  54  N.  Y.  597,  it  is  said : 
*'  The  defendant  must  not  be  made  liable  where  by 
the  terms  of  the  contract  it  is  fairly  exempted,  how- 
ever harsh  the  result  may  appear ;  nor  can  it  be  excused 
where  the  exemption  is  claimed  upon  a  strict  and  rigid 
interpretation  of  words  without  regard  to  the  circum- 
stances tturrounding  the  transaction,  and  the  apparent 
intent  of  the  parties."  See,  also,  Tipton  v.  Fertnery  20 
N.  Y.  428. 

In  May  on  Ins.,  §  190,  it  is  laid  down :  **  Where  re- 
newals are  made  upon  the  statements  in  the  original 
application,  whether  the  truth  of  the  statements  is  to 
be  tried  by  the  circumstances  existing  at  the  time  of 
the  renewal  or  at  the  time  when  the  original  applica- 
tion was  made,  is  a  question  upon  which  the  authori- 
ties do  not  agree,  some  taking  the  view  that  a  renewal 
makes  a  new  contract,  and  others  that  it  merely  con- 
tinues the  old  one.  Special  circumstances,  however, 
seem  to  control  the  decision,  according  as  the  circum- 
stances indicate  the  intent  of  the  partieB."3  ^  ^ 
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If  we  assume  it  to  be  true,  as  a  general  proposition, 
that  the  policy  speaks  from  the  date  of  its  issue,  and 
that  the  obligation  of  the  applicant  to  make  a  full 
disclosure  continues  down  to  the  completion  of  the 
contract,  and  that  the  occurrence  of  a  material  change 
before  the  contract  is  consummated  must  be  commu- 
nicated to  the  company,  we  do  not  advance  eBsentially 
in  the  case  before  us.  The  question  recurs,  when  was 
the  contract  of  Dr.  Day  consummated?  If  on  the  14th 
of  October,  when  the  renewal-receipt  was  delivered, 
as  the  company  contends,  then  the  rule  mentioned 
bars  the  plaintiff's  right  to  recover.  If,  as  the  plaintiff 
contends,  the  contract  by  the  intention  and  under- 
standing of  the  parties  relates  to  the  first  of  October, 
when  the  premium  was  paid  by  the  applicant  and  the 
certificates  of  health  presented  and  transmitted,  or  to 
a  point  of  time  within  a  few  days  thereafter,  within 
which  the  company  ought  to  have  examined  and  ^o 
have  accepted  a  risk  in  all  respects  suitable  to  be 
accepted  within  its  own  rules,  then  the  general  rule 
quoted  is  not  applicable.  The  case  is  governed  by 
different  principles.  It  is  not  necessary,  therefore,  to 
question  the  principle  assumed  in  the  authority  quoted, 
or  to  examine  the  cases  cited  to  sustain  it. 

We  are  of  the  opinion  that  the  exceptions  to  the 
charge  of  the  judge,  upon  the  theory  that  the  repre- 
sentations by  Dr.  Day  were  made  on  the  14th  day  of 
October,  or  that  concealment  was  then  practiced  by 
him,  on  the  ground  that  the  previous  representations, 
necessarily  and  as  a  matter  of  law,  were  continuous, 
and  that  the  contract  was  consummated  on  that  day, 
cannot  be  sustained.  It  was  a  question  proper  under 
all  the  circumstances  for  the  consideration  of  the  jury. 
If  they  had  found  for  the  plaintiff  we  are  of  the 
opi>nion  that  the  verdict  would  not  have  been  vacated 
as  being  without  or  against  the  evidence. 

In  many  Rnglish  companies  a  formal  acceptance  of 
the  proposal  for  insurance  is  issued.  In  some  com- 
panies this  acceptance  is  unconditional,  so  that  the 
premium  be  paid  within  the  month,  the  letter  of 
acceptance  running  to  the  effect  that  the  proposal  has 
been  accepted,  and  that  a  receipt  is  ready  at  the  office 
for  the  premium,  upon  the  payment  of  which  the 
assurance  will  commence,  but  that  if  the  same  be  not 
paid  within  thirty  days  a  reappearance  and  fresh  cer- 
tificate will  be  required.  In  other  companies  the 
acceptance  is  qualified  by  the  condition,  not  only  that 
the  insurance  shall  not  commence  till  the  payment  of 
the  premium,  but  that  no  material  change  shall  have 
occurred  prior  thereto.  Bunyon,  p.  58,  cited  Bliss, 
S99. 

The  practice  is  not  uniform,  and  there  is  nothing  re- 
markable in  allowing  a  certificate  of  health  to  stand 
good  for  thirty  days,  no  reappearance  or  examination 
for  that  interval  being  required. 

Among  the  oases  relating  to  this  subject  the  follow- 
ing may  be  referred  to  as  showing  the  effect  of  the 
contract  by  relation,  and  that  the  consummation  of 
the  contract  does  not  necessarily  depend  upon  the 
delivery  of  the  policy. 

In  Lightbody  v.  N.  Am.  Ina.  Co.^  23  Wend.  24,  it  was 
held  that  a  policy  bearing  date  on  the  day  the  prem- 
ium is  paid  takes  effect  by  relation  from  that  day, 
although  the  policy  be  not  delivered  for  several  days 
afterward.  In  this  case  the  buildings  were  burned  on 
the  day  jafter  the  premium  was  paid  and  before  the 
policy  was  delivered. 

In  Perkins  v.  Wash.  Ins.  Co.<,  4  Cow.  466,  the  rule 
was  applied  in  H  case  where  the  agent  was  authorized 


to  make  insurances,  **  provided  the  office  shall  recog- 
nize the  rate  of  premium  and  be  otherwise  satisfied 
with  the  risk,"  it  was  held  that  the  company  was 
bound  to  issue  a  policy  where  the  insurance  was  a 
proper  one  and  the  premium  was  paid  or  tendered, 
although  before  the  premium  was  received  at  the  home 
office  the  property  was  consumed  by  fire. 

In  Chase  v.  Hamilton  Ins.  Co.y  22  Barb.  527,  the 
agent  forwarded  a  proposition  for  insurance,  which  was 
altered  by  the  company,  and  the  alteration  communi- 
cated to  and  accepted  by  the  applicant,  and  the  pre- 
mium paid  to  the  agent.  Held,  that  the  company  was 
bound  to  issue  its  policy  and  was  liable  for  the  loss. 

In  hisurance  Co.  v.  Webster,  6  Wall.  129,  the  party 
having  received  his  policy,  it  was  held  that  he  was  not 
affected  by  afterward  signing  a  memorandum  that 
the  insurance  was  to  **  take  effect  when  approved  by 
E.  D.  P.,  general  agent.*'  See  also.  Cooper  v.  Pacific 
M.  L.  Ins.  Co.,  3  Big.  Ins.  R.  656;  7  Nev.  616;  Carpe^i- 
ter  V.  M.  S.  Ins.  Co.,  4  Sandf.  Ch.  408;  Am.  Horse 
his.  Co.  V.  Patterson,  28  Ind.  17;  City  of  Davetiport  v. 
Peoria  M.  and  F.,  17  Iowa,  276;  Le  Farom  v.  Insurance 
Co.,  2  Big.  Ins.  B.  158. 

Second  objection. 

At  the  close  of  his  charge  the  judge  Instructed  the 
jury  as  follows:  "That  the  plaintiff  is  not  responsible 
for  or  in  any  way  affected  by  any  of  the  statements  in 
Dr.  White's  affidavit,  unless  the  jury  find  that  before 
and  at  the  time  of  filing  it  with  the  agent  of  the  com- 
pany she  had  actual  knowledge  of  its  contents  and 
mdopted  and  used  them  as  her  own  declarations.  That 
affidavit  is  her  declaration  or  no,  as  she  knew  and  was 
advised  of  it  and  procured  and  approved  it."  To  which 
instruction  the  counsel  for  the  insurance  company  then 
and  there  excepted. 

In  establishing  her  case  at  the  trial  the  plaintiff  was 
bound  to  prove  that  notice  of  the  death  of  her  husband. 
Dr.  Day,  had  been  given  to  the  company,  and  that  a 
demand  of  payment  of  the  amount  claimed  had  been 
made.  For  that  purpose  only  she  offered  in  evidence 
the  proofs  of  loss  which  had  been  furnished  to  the 
company,  except  the  affidavit  of  Dr.  White,  forming  a 
part  of  the  same,  which  she  did  not  offer  in  evidence. 
Those  proofs  contained  the  sworn  statement  of  Mrs. 
Day  herself,  the  sworn  statement  of  Dr.  Isaac  White, 
certificates  of  the  clergyman  and  undertaker,  and  proof 
of  identity  by  J.  F.  Patterson. 

These  affidavits  were  all  on  one  paper,  and  the  court 
required  that  the  proofs  of  loss  should  be  put  in  'as  an 
entirety ;  that  is,  that  all  the  papers  containing  the 
preliminary  proofs  should  be  put  in  evidence,  and  the 
same  were  thereupon  put  in  evidence  by  the  plaintiff, 
including  the  affidavit  of  Dr.  White.  In  Dr.  Whitens 
affidavit  thus  introduced  occurred  the  following  ques- 
tions and  answers :  "  How  long  have  you  known  the 
deceased  ?  I  have  known  Dr.  R.  H.  B.  Day  seventeen 
years.  How  long  was  deceased  sick?  About  five 
months.  Date  of  your  first  visit?  November 28, 1870. 
Date  of  your  last  ?  January  22, 1871.  Of  what  disease 
did  he  die?  Pulmonary  consumption."  It  appeared 
further  that  Dr.  White  was  not  a  resident  of  Washing- 
ton, but  left  that  city  immediately  after  making  the 
affidavit  mentioned,  on  the  28th  of  January,  1871. 

Mrs.  Day  testified  that  Dr.  White  had  not  seen  her 
husband  at  any  time  between  September,  1869,  and 
the  latter  part  of  November,  1870. 

The  struggle  as  to  Dr.  A'^hite's  aflidavit  and  the  rul- 
ing upon  it  are  quite  immaterial.  He  stated  in  answer 
to  one  of  the  questions  that  Dr.  Day  had  been  ill  about 
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Ave  mouths,  and  as  he  died  on  the  22d  of  Jauaary, 
1871,  this  would  oany  his  lUuess  back  to  the  22d  of 
August,  1870,  of  course  including  all  the  month  of  Oc- 
tober of  that  year.  The  insurance  company  appar- 
ently sought  the  benefit  of  this  evidence  on  the  con- 
test in  regard  to  Day's  health. 

It  is,  however,  manifest  that  White's  statement  was 
uot  one  of  personal  knowledge,  but  was  upon  rumor, 
or  made  without  sufficient  reflection.  This  is  evident 
both  from  the  testimony  of  Mrs.  Day,  which  is  entirely 
aiiimpeached  and  uncontradicted,  that  Dr.  White  did 
not  see  her  husband  during  all  of  the  year  1870  until 
the  latter  part  of  November.  Upon  this  subject  she 
ooald  not  well  be  in  error.  It  was  equally  evident  fn>m 
the  statement  of  White  himself,  that  this  first  visit  to 
DsT  was  on  the  28th  of  November,  1870. 

Day's  bodily  health  on  the  first  day  of  October,  1870, 
was  satisfactory  to  the  company,  and  the  attempt  was 
to  show  an  unfavorable  alteration  between  that  date 
and  the  Uth  of  the  same  month.  But  White  had  not 
seen  blm  during  those  fourteen  days,  nor  for  months 
before  nor  for  more  than  six  weeks  afterward . 

Whether  the  presentation  of  the  affidavit  of  White 
bj  Mrs.  Day  made  its  contents  evidence;  whether  she 
lEnew  its  oontente  or  uot ;  whether  she  did  or  did  not 
adopt  or  procure  it,  was  not  of  the  slightest  conse- 
quence. The  paper  contained  nothing  that  was  legal 
eridence  upon  the  point  in  issue,  and  a  verdict  founded 
upon  it  could  not  have  been  sustained.  The  disposition 
of  the  subject  by  the  judge  was  one  that  could  not  pos- 
sibly work  legal  injury  to  the  insurance  company. 
There  was,  therefore,  no  error.  Starbird  v.  Batront, 
43  N.  Y.  200;  Pepin  v.  Lachenmeyer,  46  id.  27;  PeopU 
T.  Bmndreth,  86  id.  191;  Porter  v.  Ruckman,  88  id.  211; 
Coming  y.  Troy  Iron  and  Nail  IFot-ks,  H  id.  577. 

The  eflbct  of  facts  set  forth  in  preliminary  proof  as 
admissions  Is  discussed  in  Ineurance  Company  v.  ^etD- 
lon,  22  Wall.  82.  Where  an  agent  of  the  insurance 
company  stated  that  the  proofs  were  sufficient  to  show 
the  death  of  the  insured,  but  that  they  showed  that  he 
committed  suicide,  it  was  held  that  the  whole  ad- 
mission must  be  taken  together.  Where  the  party  or 
bar  agent  stated  in  the  preliminary  pniofs  that  the  de- 
ceased had  committed  suicide,  furnishing  the  verdict 
of  a  coroner's  jury  to  that  effect,  and  where  the  narra- 
tion of  the  manner  of.  the  death  of  the  deceased  was  so 
iot«rwoven  with  the  death  of  the  deceased  that  the 
two  things  were  Inseparable,  it  was  held  that  the 
whole  was  competent  to  go  before  the  jury. 

We  see  no  occasion  to  question  the  positions  of  that 
case. 

Upon  the  whole  case  we  are  all  of  the  opinion  that 
the  judgment  must  be  affirmed. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

ACKNOWUSDOMENT. 

1'  What  is  substantial  compliance  toith  statiUes  of  Ten^ 
nttset  relating  to.—  By  the  statutes  of  Tennessee  deeds 
(or  the  conveyance  of  lands  are  to  be  **  acknowledged 
^7  the  maker  or  proved  by  two  subscribing  witnesses  " 
Slid  the  prescribed  formula  of  acknowledgment  is 
"" Personally  appeared  before  me,  etc.,  the  within 
^^smed  bargainer  with  whom  I  am  personally  ac- 
<luaiQted  and  who  acknowledged  that  he  executed  the 
within  instrument,  etc."  Held^  that  an  acknowledg- 
<U6nt  wherein  it  was  certified  that  the  individual  ex- 
tcutiiig  it  was  **  Personally  known  "  to  the  acknowl- 


edging officer  was  a  compliance  with  the  statute  and 
the  acknowledgment  was  valid.  Decree  of  Circuit 
Court,  W.  D.  Tennessee,  affirmed.  KeUy  et  aL.ap- 
peltantH,  v.  Calhoun  et  al.    Opinion  by  Swayne,  J. 

2.  Deed  from  corporation  — There  is  no  statutory 
provision  in  Tennessee  as  to  the  execution  or  acknowl- 
edgment of  deeds  by  corporations.  In  such  cases  the 
officer  affixing  the  seal  is  the  party  executing  the  deed 
within  the  meaning  of  the  statutes  requiring  deeds  to 
be  acknowledged  by  the  grantor.  {Lovett  v.  iSteam  Mill 
Asuociatian,  6  Paige,  89).    lb. 

ADMIRALTY  LAW. 

Liability  of  shipowners  in  cases  of  collision :  limit  of 
liability  of  stipulators.  —  Shipowners  are  in  no  case 
liable  for  any  loss,  damage  or  injury  occasioned  by 
collision  beyond  the  amount  of  their  intei-est  in  the 
colliding  ship  and  her  freight  pending,  except  for  costs 
and  interest  by  the  way  of  damages  in  case  of  default 
of  payment  and  suit  to  recover  the  amount.  Nor  are 
the  stipulators,  either  for  cost  or  value,  eve.-  liable  for 
any  default  of  their  principal  beyond  the  Hnumnt  spe- 
cified ill  the  stipulation  which  they  gave,  except  for 
costs  and  interest  by  the  w<iy  of  damages  in  case  of 
their  own  default  to  make  payment  pursuant  to  the 
terms  of  the  stipulation,  (d  Stat,  at  Lar^^e,  635;  The 
Vordes,  21  How.  26;  The  Ann  Caroline,  2  Wall.  648;  The 
Union,  4  Blatch.  92 ;  The  Palmyra,  12  Wheat.  10 ;  House- 
man V.  North  Carolina,  16  Pet.  61 ;  Tlie  Hope,  1  W.  Rob. 
166;  The  John  Jhmn,  1  id.  160;  The  Volant,  1  id. 
386;  The  Dundee,  2  Hagg.  143;  Ex  parU  Rayne,  1  Gale 
&  Davison  R.  377 ;  GaU  v.  Laurie^  6  Barn.  ^  Cress. 
16B;  Ives  v.  Uatik,  12  How.  166;  The  Diana,  8  Wheat. 
68;  Snted  v.  WiaU^,  8  id.  696).  Decree  of  Circuit 
Court  8.  1>.  New  York,  affirmed.  iSparroxe  et  ai.,  ap- 
peUants,  v.  Avery  et  al.    Opinion  by  Clifford,  J. 

BANK  CHECK. 

Cl^eck  properly  stamped  and  paid  not  object  of  taxa- 
lion  under  revenx^  law :  coUeotor  enttriim  place  where 
kept.  —  Under  section  3,177  of  the  United  States  Re- 
vised Statutes,  authority  is  given  to  any  collector, 
deputy  collector,  or  inspector  of  internal  revenue  to 
enter,  in  the  day  time,  any  building  or  place  within 
his  district,  where  any  articles  or  objects  subject  to 
such  taxation  are  made,  produced,  or  kept,  so  far  as  it 
may  be  necessary  for  the  purpose  of  examining  such 
objects  or  articles,  and  the  provision  is  that  any  owner 
of  such  building  or  place,  or  any  person  having  the 
agency  or  superintendence  of  the  same,  who  refuses  to 
admit  such  officer  or  suffer  him  to  examine  such  articles 
or  objects  shall  for  every  such  refusal  forfeit  five  hun- 
dred dollars.  Held,  that  under  this  provision  paid 
bank  checlcs,  which  were  duly  and  sufficiently  stamped 
at  the  time  they  were  made,  signed,  and  issued,  are 
not  articles  or  objects  subject  to  taxation,  and  an  officer 
of  a  bank  where  such  checks  are  may  lawfully  refuse 
to  suffer  the  collector  to  examine  such  checks.  (Cases, 
etc.,  cited,  United  States  v.  Cook,  17  Wall.  74;  1  Bishop 
Cr.  Pro.  [2d  ed.J  sec.  81;  Arch.  Cr.  PI.  &  Ev.  [18th  ed.J 
64  Rev.  Stat.  sec.  3,418;  18  Stat,  at  Large,  810;  The 
Mary  Ann,  8  Wheat,  889;  The  Hoppet,  7  Cr.  893;  2 
Pars,  on  Ship  and  Admr.  886;  Tfie  Caroline,  7  Cr.  600; 
The  Anne,  7  id.  671;  Conkl.  Treat.  [6th  ed.]646;  2 
Colby  Cr.  Law,  114;  PeopU  v.  Wilbur,  4  Park.  C.  C.  21; 
Com.  V.  Cook,  18  B.  Mour.  149;  Steel  v.  Smith,  1  Barn, 
&  Aid.  99;  Conkl.  Treat.  [6th  ed.]  648.)  Judgment  of 
Circuit  Court,  Minnesota,  sffirmed.  United  States, 
plaintiff  in  error,  v.  Af  cum.    Opinion  by  Clifford,  J. 
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OONTBAOT. 

ConatrucHon  of  eotvtraot  for  wrrender  and  rt-Uaue  cf 
railroad  bonds. —  There  beiug  matters  of  dispute  be- 
tween 8.  and  D.  and  A.  Railroad  Company,  In  which 
certain  bonds  of  the  companj  were  involved,  8.  pro- 
posed in  writing  to  surrender  all  of  such  bonds  and 
procure  a  release  from  D.,  if  the  company  would  in  ex- 
change therefor  execute  and  deliver  to  him  a  specified 
number  and  amount  of  new  bonds  secured  by  mort- 
gage on  the  railroad.  A  portion  of  the  old  bonds  were 
handed  in  and  canceled  and  new  ones  Issued.  With 
reference  to  the  other  old  bonds  there  was  a  dispute 
between  8.  and  third  parties.  Held^  that  the  company 
was  not  bound  to  make  the  exchange  with  reference  to 
the  remaining  bonds  until  8.  obtained  control  of  them 
and  surrendered  them.  Decree  of  Circuit  Court,  Kan- 
sas, reversed.  Union  Pacific  R.  R,  Co.^  appeUanU  ▼• 
SUwarU    Opinion  by  Wait,  C.  J. 

FORVEXTUBB. 

1.  Of  leased  land  upon  which  a  disHllery  stands :  acts 
of  distiller  hind  oimer  of  land.— The  unlawful  acts 
of  the  distiller  bind  the  owner  of  the  property,  in 
respect  to  the  management  of  the  same,  as  much  as  if 
they  were  committed  by  the  owner  himself.  Power 
to  that  effect  the  law  vests  in  him  by  virtue  of  his 
lease,  and  if  he  abuses  his  trust  it  is  a  matter  to  l>e  set- 
tled between  him  and  his  lessor,  but  the  acts  of  viola- 
tion as  to  the  penal  consequences  to  the  property  are 
to  be  considered  just  the  same  as  if  they  were  the  acts 
of  the  owner.  (7'^e  Vrouto  Judith^  1  C.  Rob.  161; 
Spring  VaUey  DistiUery,  11  Blatch.  286;  The  Reindeer, 
2  Cliff.  68;  17.  S.  v.  Bags  of  Coffee,  8  Cr.  464;  The  Ship 
Crockery,  Parlcer  R.  230.)  Judgment  of  Circuit  Court, 
Iowa,  affirmed.  Dobbins,  plaintiff  in  error,  v.  United 
Slates.    Opinion  by  Clifford,  J. 

2.  Confessions  of  lessee  of  distHlery  admissible  against 
owner  in  proceedings  for  forfeiture,  —  Accordingly 
admissions  by  the  lessee  of  property  upon  which  a 
distillery  is  situated,  which  was  proceeded  against 
under  the  revenue  act  for  the  purpose  of  forfeiture, 
held,  admissible  against  the  owner  of  such  property 
in  such  proceeding.  lb. 

MUNICIPAL  OORPORATION. 

L  Construction  of  gtiarwUy:  contract  with  privcUe 
corporation.  —  Where  an  ordinance  of  a  city  authoriz- 
ing a  contract  with  a  gas  company  and  the  issue  to  it 
of  bonds  of  the  city,  provided  that  the  company  should 
"  guaratee  the  said  bonds  and  assume  the  payment  of 
the  principal  thereof  at  maturity,"  held,  1st,  that  the 
gfuaranty  embraced  both  the  principal  and  interest  of 
the  bonds ;  and  2d,  that  the  ordinance  contemplated 
two  undertakings  by  the  company — one  to  the  land- 
holder and  one  to  tiie  city.  The  guaranty  was  to  be 
for  the  security  of  the  bondholder;  It  was  to  be  an 
undertaking  to  answer  for  the  city's  liability.  The 
other  undertaking  was  to  be  for  the  security  of  the 
city  by  placing  the  company  under  obligation  to  pro- 
vide for  the  payment  of  the  principal  of  the  bonds  on 
their  maturity,  an  obligation  which  otherwise  would 
not  have  existed.  Judgment  of  Circuit  Court,  Louisi- 
ana, afiOrmed.  Jefferson  City  Gas-light  Co.  v.  Clark  et 
aL    Opinion  by  Field,  J. 

2.  What  amounts  to  substanUed  compliance  with  con- 
tract— The  Indorsement  by  the  president  of  the  com- 
pany on  the  bonds  guaranteeing  **  the  payment  of  the 
principal  and  Interest"  thereof,  was  a  substautlai 
compliance  with  the  provision  of  the  ordinance  and 
contract  as  to  the  guaranty.  lb. 


8.  Legislative  right  to  compel  payment  by  city  of 
equitable  claims.  —  It  is  competent  for  the  legislature 
to  Impose  upon  a  city  the  imyment  of  claims,  just  in 
themselves,  for  which  an  equivalent  has  been  received, 
but  which  from  some  Irregularity  or  omission  in  the 
proceedings  by  which  they  were  created  cannot  be 
enforced  at  law.  {Blandiug  y.  Burr,  18  Cal.  848;  The 
Town  of  Ouilford  v.  Supervisors  of  Chenango  County, 
16  Barb.  616f  Same  case  in  Court  of  Appeals,  8  Kern. 
148.)  lb. 

4.  Retroactive  law.  —  A  law  requiring  a  municipal 
corporation  to  pay  such  a  claim  Is  not  within  the  con- 
stitutional provision  inhibiting  the  passage  of  a  retro- 
active law.  lb. 

STATUTE  OF  niAUDB. 

1.  Necessary  contents  of  note  or  memorandum.  —The 
note  or  memorandum  required  by  the  statute  of 
frauds  must  furnish  evidence  of  a  complete  and  prac- 
tical agreement,  and  unless  the  essential  terms  of 
the  sale  can  be  ascertained  from  the  writing  itself  or 
by  reference  in  it  to  something  else  the  writing  is  not 
a  compliance  with  the  statute,  and  if  the  agreement  be 
thus  defective  it  cannot  be  supplied  by  parol  proof. 
Accordingly  receipts  given  for  the  payment  of  money 
on  an  alleged  purchase  of  real  estate  .not  containing 
any  thing  to  show  what  real  estate  was  the  subject  of 
purchase,  held,  not  sufficient  under  the  statute. 
{Baptist  Church  v.  Bigelow,  16  Wend-  81;  Afortonv. 
Dean,  13  Meto.  886;  2  Kent's  Com.  [12th  ed.]  611 ;  Norris 
V.  Lain,  16  Johns.  161;  Dung  v.  Perkins,  62  N.  T.  494; 
BalUen  v.  Nicolay,  63  id.  467;  Wright  v.  Weeks,  26  id. 
153;  Parkhurst  v.  Van  Cortland,  1  Johns.  Ch.  278;  14 
id.  16;  Barry  v.  Coombs,  1  Pet.  648;  Clark  v.  Burriham, 
2  Story  C.  C ;  Story  on  Sales  [4th  ed.]  sec.  267).  De- 
cree of  Supreme  Court,  D.  C,  reversed.  WHliams  et 
aL,  appellants,  v.  Morris,  executor.  Opinion  by  Clif- 
ford, J. 

2.  Part  performaihce  :  what  party  claiming  ben^  of 
must  sfiow.  —  Where  the  attempt  is  to  take  the  case  out 
of  the  statute  upon  the  ground  of  part  performance, 
the  party  making  the  attempt  must  show  by  clear  and 
satisfactory  proof  the  existence  of  the  contract  as  laid 
In  his  pleading,  and  the  act  of  part  performance  must 
be  of  the  identical  contract  which  he  has  in  that  man- 
ner set  up  and  alleged.  It  is  not  enough  that  the  act 
of  part  performance  is  evidence  of  some  agreement, 
but  it  must  t>e  unequivocal  and  satisfactory  enidenoe  of 
t/»e  paHicular  agreement  charged  in  the  bill  or  answer. 
{Phillips  V.  Thompson,  1  Johns.  Ch.  149;  Browne  on 
Fraud,  sec.  462;  Jones  v.  PeUrham,  8  Serg.  ^  R.  648; 
Morphett  v.  JoTies,  1  Swanst.  172;  Ex  parte  Hooper, 
19  Yes.  477;  Frame  v.  Dawson,  14  id.  886;  7  id.  841;  3 
Parsons  on  Cont.  [6tb  ed.]60;  Chitty  on  Cont.  [10th 
ed.]  66  and  278;  1  Stoiy*s  Eq.  [9th  ed.]  sec.  761).  lb. 


COURT  OF  APPEALS  ABSTRACT. 

ABBB8T  AND  BAIXi. 

Cause  of  action  not  entiUing  to  arrest  included  in  com- 
plaint takes  away  right  to  arrest—  If  a  plaintiff  unites  a 
bailable  and  a  non- bailable  cause  of  action  in  the  same 
complaint  he  waives  his  right  to  bail  iu  both,  and  an 
order  of  arrest  cannot  be  sustained,  if,  upon  any  one 
of  the  causes  Included  In  the  action,  the  defendant  is 
not  liable  to  arrest.  {Smith  v.  Knapp,  80  N.  T.  681; 
McOovem  v.  Payne,  82  Barb.  83.)  Order  below  revers- 
ed. Madge  v.  Puig.  Opinion  by  Alien,  J^^ 
[DecidedDec.  11,1877.]    ^y..^..^  k. 
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SiaUUes  relaUng  to  miist  he  thHctly  followed :  ojficiaX 
oaih  in  form  prescribed  must  be  taken  by  officials.'-In 
stwtatoiy proceedings  affBOtiug  the  propertj  of  a  oltlsen 
the  statute  must  be  strictly  followed  and  any  de- 
pftzture  in  substance  from  the  formula  prescribed 
by  law,  vitiates  the  proceedings.  Accordingly  where  a 
stAtute  required  commissioners  to  make  a  village  im- 
provement and  assess  the  cost  upon  property  to  be 
benefited  to  make  oath  before  entering  upon  their 
duties  **  faithfully  and  fairly  to  discharge  the  duties,'* 
eto. ;  an  oath  by  each  one  to  perform  the  duties  **  to 
the  best  of  his  ability,"  held,  not  a  compliance  with  the 
st«tnte  and  the  acts  of  the  commissioners  invalid. 
(  OUbert  v.  Columbia  Tns,  Co,,  8  Johns.  Cas.  lOT;  JRea;  v. 
Coofce,  1  Cowp.  78;  Adams  v,  S,  <k  W,  R,  R  Co,,  10 
K.  T.  828;  Doughty  v.  Hope,  3  Den.  696;  Seymour  v. 
Jndd,  2  N.  Y.  464 ;  Sliarpe  v.  Spier,  4  HUl,  81 ;  Thatcher 
V.  PotoeU,  6  Wheat.  119;  Thompson  v.  IVhiU,  4  S.  &;  R. 
13S;  In  re  Cambria  Street,  76Penn.  St.  357;  People  v. 
Connor,  46  Barb.  833.)  Judgment  below  reversed. 
Morris  v.  Viliage  of  Portchester.  Opinion  by  Allen, 
J. 
L  Decided  Nov.  27, 1877.  ] 

BILIii  OT  I^ADINO. 

When  fraudulent  bills  by  general  owner  of  cargo  give 
no  tUU:  estoppel:  fraudulent  delivery  by  oioner  wrong- 
fully in  poMets<on.  —  Fraudulent  bills  of  lading  of 
wheat  purporting  to  have  been  shipped  by  N.  at 
Bnffklo  by  certain  canal-boats  and  consigned  to  de- 
fendants at  New  York,  were  made  and  transferred  to 
defendants,  and  defendants  paid  certain  drafts  drawn 
by  N.  against  the  supposed  cargoes.  At  the  time  the 
wheat  described  was  on  board  a  vessel  in  transit  be- 
tween Milwaukee  and  Buflblo,  under  a  bill  of  lading 
which  had  been  transferred  to  plaintiff  as  security  for 
the  payment  of  a  note  of  N.,  discounted  to  enable  him 
to  pay  a  draft  drawn  on  plaintiff  for  the  purchase 
price  of  the  wheat.  Subsequently,  without  authority 
of  plaintiff;  or  any  act  on  its  part  enabling  him  to 
do  so,  N.  fraudulently  shipped  the  wheat  by  the  canal- 
boats  mentioned,  and  delivered  it  to  defendants,  they 
not  parting  with  any  value  at  the  time  on  the  faith  of 
such  delivery,  field,  that  at  the  time  of  the  making 
of  the  false  bills  of  lading  plaintiff  was  the  pledgee 
and  special  owner  of  the  wheat  in  possession ;  that  N. 
had  no  authority  to  transfer  title  to  the  same ;  that 
N.'s  unauthorized  interference  with  the  wheat  and  de- 
livery to  defendants  did  not  relate  back  so  as  to  make 
valid  the  transfer  by  the  false  biUs;  that  plaintiff 
was  not  estopped  from  asserting  title  to  the  wheat  by 
the  interference  of  K.,  and  that  after  demand  of  the 
wheat  and  refusal  to  redeliver  it  was  entitled  to 
maintain  an  action  for  the  same  against  defendants. 
Judgment  below  affirmed.  Marine  Bank  of  Buffalo  v. 
Fiske.  Opinion  by  Allen,  J. 
[Decided  Dec.  i,  1877.] 

CAKAI£. 

Appropriation  of  soU  for  repair  of,  —  Defendants  con- 
tracted with  the  State  to  build  a  new  dam  in  place  of 
an  old  one,  and  a  short  distance  below,  across  the 
Mohawk.*  Thereafter  the  State  took  proceedings  to 
appropriate  an  acre  of  plaintiff's  ground  near  the  dam, 
and  gravel  was  taken  from  the  acre  to  tighten  the  old 
dam,  so  that  it  could  be  used  for  canal  navigation 
while  the  new  dam  was  being  built.  HOd,  that  the 
appropriation  was  not  In  violation  of  the  provision  of 
the  statute  authorizing  the  canal  commissioner  to  enter 


upon  lands  for  the  purpose  of  taking  material  for  re- 
pairs when  the  navigation  of  the  canal  is  endangered 
(IRS.  221),  and  that  plaintiff  had  no  claim  against 
defendants  for  that  reason  for  the  gravel  taken  from 
such  land.  Judgnment  below  reversed.  '  Ten  Broek  v. 
SherHL  Opinion  per  Curiam. 
[Decided  Nov.  27. 1877.] 

EVIDENOX. 

1.  When  judgment  admissible  in  collateral' action:  to 
show  status  of  witness,  —  In  an  action  In  which  the 
former  husband  of  a  witness  was  plaintiff,  for  the  pur- 
pose of  showing  the  status  of  the  divorced  wife  and 
her  competency  as  a  witness,  the  judgment  of  divorce 
was  introduced  in  evidence  by  plaintiff.  Held,  that  it 
was  admissible  for  the  purpose  mentioned,  and  could 
not  be  impeached  collaterally,  and  that  objections  (1), 
that  it  was  improper  and  immaterial,  and  (2),  that  the 
record  showed  upon  its  face  that  the  divorce  was 
granted  upon  Improper  and  Illegal  testimony,  would 
not  lie.  Judgment  below  affirmed.  Wottrick  v.  Fried- 
man.   Opinion  by  Allen  J. 

2.  (^lestions  designed  to  show  bitis  of  witne^ss, -^Vor 
the  purpose  of  showing  a  hostile  relation  between  a 
witness  for  plaintiff  and  defendant,  defendant  asked 
witness  if  a  suit  for  crim.  con,  brought  by  wit- 
ness against  defendant  was  not  pending,  to  which  he 
answered  there  was  such  a  suit.  Held,  that  the  ques- 
tion was  competent  and  a  question  by  plaintiff,  asking 
If  witness  had  not  a  had  suit  several  years  ago  against 
defendant  for  crim.  con,  which  was  settled,  it  not 
being  shown  that  there  were  two  suits,  was  also  com- 
petent, lb. 

[Decided  Nov.  20, 1877.] 

INJUNCJTION. 

Liability  of  plaint^:  undertaking:  terms  of  under 
taking  fix  liability  thereunder, — Without  some  security 
before  the  granting  of  an  injunction  or  without  some 
order  of  the  court  or  judge  requiring  some  act  on 
the  part  of  the  plaintiff  which  Is  equivalent  to  giving 
security  such  as  a  deposit  of  money  in  court,  the  de- 
fendant  has  no  remedy  for  any  damages  which  he  may 
sustain  from  the  issuing  of  the  injunction.  And 
when  an  undertaking  Is  executed  by  sureties  defendant 
has  no  greater  or  other  reliance  than  is  afforded  by  the 
terms  of  that  instrument.  Accordingly,  where  a  bond 
was  given  under  old  code,  I  222,  the  condition  of 
which  was  that  the  plaintiff  would  pay  to  the  defend- 
ant such  damages,  not  exceeding  a  specified  amount 
as  the  defendant  might  sustain  by  reason  of  the  in- 
junction, *'  if  the  court  shall  finally  decide  that  the 
plaintiff  was  not  entitled  thereto,'*  and  after  the  suit 
had  progressed  and  the  injunction  had  been  modified 
by  the  court,  the  parties  of  their  own  free  will  made  a 
settlement  and  the  suit  was,  in  pursuance  thereof,  dis- 
continued, held,  that  the  condition  of  the  under- 
taking was  not  broken  by  plaintiffs  falling  to  pay 
damages,  and  an  action  could  not  be  maintained  there- 
on. Orders  below  reversed.  Palmer  v.  Foley,  Opin- 
ion by  Folger,  J. 
[Decided  Nov.  18, 1877.] 

XTJNICIPAIi  CX>RPORATION. 

1.  Charter  of  Saratoga  Springs :  mandamus:  issue  of 
corporate  bonds:  warrant  to  pay  moneys.  —  Under  the 
provisions  of  the  charter  of  the  village  of  Saratoga 
Springs  moneys  cannot  be  paid  from  the  treasury  save 
on  the  warrant  of  the  trustees.  By  Laws  1876,  chap. 
617,  the  trustees  of  the  village  are  authorized  to  raise 
money  by  the  issue  of  bonds  for  the  payment  of  the 
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floating  indebtedness  of  the  village,  and  from  the 
moneys  so  raised  claims  are  to  be  paid  on  the  warrant 
of  the  auditors.  Held^  in  order  to  entitle  one  holding  a 
ciuim  against  the  village,  which,  if  valid,  would  be  in- 
cluded in  the  floating  indebtedness,  to  compel  by  man- 
damus the  receiver  of  taxes  or  financial  officer  of  the 
village  to  take  steps  in  order  to  pay  his  claim,  he  must 
procure  a  warrant  from  the  auditors  directing  such 
payment.  An  authenticated  copy  of  the  proceedings 
of  the  village  auditors,  showing  the  audit  of  plaintllTs 
claim,  is  not  a  warrant,  and  would  not  be  sufficient. 
Order  below  affirmed.  People  ex  rel.  Cooke  v.  Wood. 
Opinion  by  Folger,  J. 

2.  7HUe  a  part  of  legUlaUve  act  in  this  State.  —  In  this 
State,  especially  in  local  and  private  acts,  the  title  is 
part  of  the  act.  lb. 
[Decided  Deo.  4, 1877.] 


NOTES  OF  RECENT  DECISIONS. 

Carrier  of  passenger:  liahilUy  of  steamboat  company 
for  loHS  of  baggage.  —  A  steamboat  company  is  liable 
for  the  value  of  passenger's  baggage  destroyed  by  a 
fire  on  the  steamer,  unless  it  be  clearly  proved  that  the 
fire  occurred  from  some  cause  over  which  the  company 
had  no  control.  Court  of  Q.  B.,  Quebec,  Deo.  14,  1877. 
Canadian  Nav.  Co.  v.  McCor^ey  (Mont.  L.  News.) 

Fire  insurance.:  omission  to  state  previous  irisurance : 
verbal  notice  to  agent.  —  The  plaiuti£f,  when  making  ap- 
plication for  insurance,  mentioned  to  the  defendants' 
agent  that  there  was  a  previous  insurance  in  the  Gore 
Mutual,  but  could  not  remember  the  amount  which 
was  on  the  property  insured  with  the  defendants.  The 
policy  contained  a  proviso  that  in  case  the  insured 
should  have  already  any  other  insurance  against  loss 
by  fire  on  the  property,  and  not  notified  to  the  com- 
pany and  mentioned  in  or  indorsed  upon  the  policy, 
the  insurance  should  be  void.  The  policy  contained 
no  mention  of  the  insurance  in  the  Gore  Mutual. 
Held,  that  the  plaintiff  could  not  recover.  Court  of 
Error  and  Appeal,  Ontario,  Dec.  17,  1877.  BiUington 
V.  Provincial  Ins.  Oo.  (Mont.  L.  News). 

Life  tenancy :  open  mines :  waste :  right  of  life  tenant  to 
pursue,  underground,  veins  of  open  mines  restricted.—  A. 
died,  seized  of  two  tracts  of  land,  separated  by  an  inter- 
vening tract.  Upon  one  of  them  a  ooal  mine  had  been 
opened  in  A.'8  lifetime.  A.'s  widow  who  was  a  tenant 
for  life  under  A.'s  will,  leased  both  the  tracts  to  the 
Westmoreland  Coal  Company,  who  owned  the  inter- 
vening tract.  The  ooal  company  pursued  under- 
ground a  vein  of  ooal  from  the  open  mine  on  one  tract, 
through  their  intervening  tract,  and  within  the  bound- 
ary of  the  other  tract.  Held,  that  the  taking  of  coal 
from  the  second  tract  constituted  waste.  Sup.  Ct. 
Pennsylvania,  Nov.  6, 1877.  Westmoreland  Coal  Com- 
pany's Appeal  (4  W.  N.  Cas.  633). 

Maritime  law:  life  salvage;  liability  of  owners  of  lost 
ship  to  contribute.— Where  lives  and  cargo  have  been 
salved  from  a  ship,  but  the  ship  has  been  totally  lost, 
the  owners  of  the  cargo  are  liable  to  pay  salvage  in 
respect  of  the  lives,  and  the  owners  of  the  lost  ship 
are  not  liable  to  contribute  to  such  payment.  Life 
salvage  awards  oan  only  be  made  out  of  the  resalved, 
and  not  against  owners  of  a  ship  personally.  Eng. 
High  Ct.  of  Justice,  P.  B.  &  A.  Div.,  Nov.  Zf,  1877.  The 
Specie  ex  Sarpedon  (97  L.  J.  Rep.  N.  8.,  505). 

Municipal  corporation:  grading  oimI  paving:  after 
contrcust  is  properly  let  the.  city  has  no  right  to  alter  it 
by  an  ordinance:  no  recovery  can  be  had  by  a  cor^ 


tructor  on  a  quantum  meruit. —  Where  the  law  re- 
quires that  all  municipal  work  of  a  certain  character 
shall  be  performed  under  contract  let  to  the  lowest 
and  t>est  bidder  after  due  advertisement,  no  recovery 
can  be  had  for  work  done  in  any  other  manner;  and 
neither  the  municipality  nor  Its  subordinate  officers 
oan  make  a  binding  contract  for  such  work  except  in 
compliance  with  the  requirements  of  the  law.  Sup. 
Ct.  Pennsylvania,  Nov.  12,  1877.  AddU  v.  CUyofPUU- 
burgh  (4W;n.  Cas.  529). 

Negligence :  carrier  of  passengers :  person  invited  on 
horse  car  by  driver. —  Where  the  driver  of  a  street  oar 
invites  a  boy  to  get  on  the  car  and  give  him  a  glass  of 
water,  and  then  directs  him  to  get  off  while  the  oar  is 
in  motion,  and  refuses  to  stop  the  car  when  requested, 
but,  on  the  contrary,  increases  its  speed,  held,  that  the 
company  was  liable  for  an  injury  to  the  boy  in  getting 
off  the  car.  In  order  to  render  the  company  liable  for 
injuries  caused  by  the  acts  of  its  servants  it  is  not  ne- 
cessary that  the  relation  of  passenger  aud  carrier  should 
exist.  N.  Y.  Sup.  Ct.  Gen.  Term.  2d  Dept.,  Dec.,  1877. 
Day  V.  Brooklyn  R.  R.  Co.  (N.  Y.  Week.  Digest). 


NEW  BOOKS  AND  NEW  EDITIONS. 

The  New  Rcn<E8  of  Court. 

Rules  of  aU  the  Courts  of  Eecord  of  the  State  of  Now  York, 
with  Notes,  Keferences  and  an  Index,  by  Marcus  T. 
Hun,  Reporter  of  the  Supreme  Court.  New  York: 
Banks  &  Brothers,  1877. 

Oeneral  Rules  of  Practice  of  the  Supreme  Court,  with  Rules 
of  the  Court  of  Appeals  and  other  Omrts  of  Record  of  the 
State  of  New  York,  with  Annotations  aud  an  Index. 
New  York,:  Baker,  Yoorhis  cV  Company,  1878. 

'^PHESE  books  purport  to  cover  the  same  ground  and 
■L  may  therefore  l>e  conveniently  noticed  together. 
Each  gives  the  rules  of  the  various  courts  in  force  on 
the  first  of  January,  with  notes  referring  to  decisions 
and  kindred  statutes.  The  first  is  the  more  elabor- 
ately, the  second  the  more  accurately,  annotated.  In- 
deed we  are  surprised  at  Mr.  Hun's  inattention  to,  or 
ignorance  of,  some  matters  that  should  be  within  the 
cognizance  of  every  lawyer,  and  more  especially  of 
every  one  who  undertakes  to  prepare  such  a  work  as 
that  to  which  he  has  set  his  hand.  Here  are  a  few  of 
the  errors  that  a  casual  reading  has  discovered :  On 
page  7  he  gives  in  full  chapter  822,  Laws  1874,  which 
was  expressly  repealed  by  chapter  417,  Laws  1877,  but 
he  nowhere  gives,  so  far  as  we  observe,  9  191  of  the 
Code  of  Civil  Procedure,  which  takes  the  place  of  oh. 
322.  Of  the  18  statutes  cited  as  in  force  on  page  29,  all 
but  two  were  repealed  by  the  same  act.  The  statutes 
as  to  law  schools  given  on  page  89  were  repealed  by  the 
same  act  and  were  superseded  by  §  58  of  the  new  code, 
which  Mr.  Hun  forgets  to  note.  On  page  57  he  an- 
nounces that  **  the  Supreme  Court  is  authorized  by  the 
Revised  Statutes  (2  R.  S.  199,  §9  21  to  28),  to  compel  the 
discovery  of  books,  etc.,"  and  that  these  provisions 
were  not  repealed  by  **  section  888  of  the  Code  " ;  but 
he  neglects  to  say  that  they  were  repealed  expressly 
by  chapter  417  of  last  year,  and  that  their  place  is  taken 
by  S9  803  to  809  of  the  new  Code.  Mr.  Hun  has  also 
omitted  to  notice  a  number  of  recent  oases  i>ertinent  to 
the  matter  in  hand,  but  the  errors  of  commission  al- 
ready cited  will  suffice,  we  believe,  to  justify  the  as- 
sertion that  he  has  not  done  his  work  well. 

On  the  other  hand  the  book  bearing  the  imprint  of 
Baker,  Yoorhis  &  Co.,  and  which  we  understand  was 
annotated  under  the  supervision  of  Mr.  Bliss,  seems  to 
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have  been  houestlj  and  accurately  done.  It  is  not  so 
▼oluminous,  but  we  miss  nothing  that  now  strikes  us 
as  desirable.  The  notes  are  pithj  and  brief,  and,  so 
far  as  we  have  examined,  reliable  —  the  chief  virtue  in 
such  a  work.  One  of  its  most  useful  features  is  a  table 
of  corresponding  rules  **  showing  in  what  rules  of  the 
Supreme  Court  of  1877,  the  superseded  rules  of  1874, 
1871  and  1858,  are  represented. 

HUBBKUli'S   LVQAL  DiBBCTORT  —  ElOHTH  YbAR. 

HttbbeS's  Leoal  Directftry  for  Lawyers  and  Bugtne»  Men^  oon- 
tainlofc  the  names  of  one  or  more  of  the  leading  and 
most  reliable  attorneys  in  nearly  three  thousand  cities 
and  towns  tn  the  United  States  and  Canada ;  a  synopsis 
of  the  collection  laws  of  each  State  and  Canada,  with 
instructions  for  takiufc  depositions,  the  execution  and 
acknowledirment  of  deeds,  wills,  etc.,  and  a  concise 
synopsis  of  the  Bankrupt  Law,  with  registers  In  bank- 
ruptcy. Also,  time  for  holding  courts  throughout  the 
United  States  and  territories  for  the  vear  oonmenctng 
October  1, 1877.  To  which  Is  added  a  list  of  prominent 
banks  throughout  the  United  States.  J.  H.  Hubbell, 
Bdltor  and  Compiler.  New  York:  J.  H.  Hubbell  & 
Company,  1877. 

While  works  of  the  character  of  the  one  before  us 
are,  as  a  rule,  of  only  present  value,  and  must  be  fre- 
quently revised,  the  practicing  lawyer  and  the  busi- 
ness man  cannot  dispense  with  them  any  more  than 
the  merchant  can  with  his  daily  market  report.  There 
is  hardly  an  individual  in  active  business  that  does  not 
several  times  in  the  course  of  a  year  wish  to  know  what 
are  the  laws  of  a  distant  State  on  the  subject  of  collec- 
tions or  transfer  of  property  and  who  is  a  reliable  at- 
torney in  some  section  of  such  State,  and  he  frequent- 
ly would  be  willing  to  pay  more  than  the  price  of  this 
volume  for  such  Information.  And  the  practicing 
lawyer  is  frequently  asked  questions  in  relation  to 
these  matters  which  he  is  unable  to  answer  without 
a  tedious  investigation  of  authorities  with  which  he  is 
unfamiliar.  In  this  work  a  summsry  of  the  laws  of  each 
State  and  Territory  and  of  the  Provinces  of  Quebec 
and  Ontario,  up  to  October  1, 1877,  in  respect  to  the 
collection  of  debts,  taking  of  depositions,  etc,  is  given. 
The  points  touched  upon  in  the  space  devoted  to  each 
State  may  be  understood  by  instancing  a  single  one. 
lu  Indiana  first  is  noticed  the  condition  of  the  statute 
law,  next  the  judicial  reports,  then  follow  these  topics : 
Practice,  Jurisdiction  of  the  Courts,  Insolvent  Laws, 
Voluntary  Assignments,  Actions,  Limitations,  Testi. 
mony.  Proof  of  Claims,  Promissory  Notes  and  Bills, 
Service,  Statute  of  Frauds,  Arrests,  Attachments,  Gar- 
nishment, Appeals,  Stay  of  Execution,  Judgments, 
etc.,  Supplementary  Proceedings,  Redemptions,  Ex- 
emptions, Liens,  Claims  against  Deceased  Persons, 
Descents,  Aliens,  Corporations,  Divorces,  Married 
Women,  Dower,  Interest,  Taxes,  Wills,  Mortgages, 
Chattel  Mortgages,  Record  of  Instruments,  etc.  A 
number  of  appropriate  forms  applicable  to  the 
transaction  of  legal  and  other  business  in  the 
Slate  are  also  given.  The  statements  of  princi- 
ple under  each  head  are  much  more  elaborate  than 
might  be  expected  and  seem,  to  be  thoroughly  accur- 
ate. The  list  of  attorneys  in  those  localities,  with 
Hbich  we  are  familiar,  presents  some  of  the  best 
names,  and  all  the  persons  mentioned  known  to  us  are 
reliable.  The  list  of  banks  is  not  entirely  to  be  de- 
pended upon.  The  Bank  of  Lansiugburg,  for  instance, 
which  became  insolvent  nearly  a  year  ago,  is  recom- 
mended. This,  however,  does  not  detract  from  the 
merit  of  the  book  in  other  respects.  The  arrangement 
of  the  work  is  excellent  and  it  is  well  printed  and 
bound. 


The  Southern  Law  Review. 

The  Southern  Law  Rev^iew^  December- January,  18T7,  1878. 

Now  Series.    Vol.  III.,  No.  6,    Published  Bi-monthly. 

St.  Louis :  G.  I.  Jones  and  Company.  1877. 
The  current  number  of  this  able  magazine  opens 
with  an  article  upon  the  Principles  of  Natural  Juris- 
prudence, by  Wm.  O.  Bateman.  This  is  an  elaborate 
discussion  (covering  sixty-two  pages)  of  the  science  of 
the  duties  enjoined  and  of  the  rights  conferred  by  the 
nature  of  man.  It  is  worthy  of  the  attention  of  all 
who  take  pleasure  in  investigating  the  philosophy  of 
the  law.  The  second  essay  upon  **  Power  of  Sale 
Mortgages,  aud  Trust  Deeds,"  by  Leonard  A.  Jones,  is 
a  practical  treatise  upon  a  subject  of  very  great  interest 
to  the  profession  generally.  **  Master's  Liability  to 
Servant,"  by  Francis  Wharton,  is  a  valuable  contribu- 
tion to  a  rapidly  developing  and  important  branch  of 
jurisprudence.  **  Notes  of  Current  European  Law," 
by  Prof.  Hammond,  of  the  Iowa  State  University,  is 
worthy  the  attention  of  every  lawyer  and  cultivated 
man  who  desires  to  keep  himself  posted  in  the  juris- 
prudence of  the  old  world.  The  concluding  article 
upon  the  '^Elffect  of  Tender  to  discharge  Liens,"  etc., 
by  L.  W.  Eeplinger,  is  brief  but  of  interest  upon  the 
subject  treated.  The  book  reviews,  notes  and  digest 
are,  as  usual,  carefully  considered  and  form  a  very 
valuable  part  of  the  magazine. 


COURT  OP  APPEALS  DECISIONS. 
'^PHE  following  decisions  were  handed  down  onTues- 
1     day,  January  16, 1878: 

Judgment  affirmed  with  costs  — People  v.  Lord  ; 
People  f .  Stephens ;  Carpenter  v.  Eastern  Transporta- 
tion Line;  New  York  and  Brooklyn  Saw  Mill  com- 
pany V.  City  of  Brooklyn ;  Wilcox  Silver  Plate  com- 
pany V.  Green;  Thornton  v.  St.  Paul,  etc..  Railroad 
company ;  Brlggs  v.  New  York  Central,  etc..  Railroad ; 
Willover  v.  Hill ;  Phelps  v.  Nowlen ;  City  of  Rochester 
V.  Montgomery;  Dewey  v.  Moyer;  Dunn  v.  Horn  beck; 
Higenbotham  v. Stoddard;  Mathezt*.  Neldig;  Aheruv. 
Goodspeed;  Whitney  v.  Black  River  lus.  Co.j  Coe  t>. 
Cassidy;  Coe  v.  Hobby;  Wright  v.  Wright;  Wells  «. 
Ross;  Kidder V.  Horrobin  (3 cases):  Sheridan  v.  Jack- 
son."  Judgment   affirmed  —  Qulnn   v.    People. 

Order  affirmed  with  costs— In  re  application  of  Myers. 

Order  affirmed  with  costs,  payable  out  of  estate  — 

Thomson  v,  Taylor  (in  re  Matterson). Order  af- 
firmed and  judgment  absolute  for  defendant  on  stipu- 
lation with  costs  —  Weeks  v.  New  York,  New  Haven, 
etc.,  R.  R.  Co.;  Germania  Fire  Ins.  Co.  v.  Memphis 

and  Charleston  R.   R.  Co. Motion  for  reargument 

denied  with  $10  costs  —  Allen  v.  Meyer. Judgment 

reversed  and  new  trial  granted,  costs  to  abide  event  — 

Horton  v.  Town  of  Thompson. Appeal  dismissed 

with  costs  —  Bastable  v.  City  of  Syracuse;  Brown  v. 
Sigoumey. Appeal  from  order  affirming  order  de- 
nying motion  to  set  aside  judgment,  dismissed  with 

costs  —  People  t>.  Stephens. Judgment  of  Supreme 

Court  and  decree  of  surrogate  reversed,  and  proceed- 
ings remitted  for  rehearing  by  surrogate,  with  costs  to 
appellant  to  be  paid  out  of  the  estate — Wright  v, 
Wright. Judgment  reversed,  and  judgment  for  de- 
fendant declaring  him  entitled  to  the  office,  etc.,  with 

costs— People  ex  rel  Conliss  v.  North. Judgment 

modified  so  as  to  be  without  prejudice  to  the  right  of 
the  defendant  to  build  an  extension  or  addition  to  his 
house  to  the  same  depth  and  height  as  the  extension  to 
the  house  on  the  Ludlow  lot  adjoining  defendant's  lot 
ou  the  south,  aud  as  thus  modified  affirmed  without 
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costa  of  appeal  to  this  court  to  either  party —Lottlmer 

w.  Livermore. Judgment  of  Supreme  Court  and 

deoree  of  surrogate  reversed  and  proceedings  remitted 
for  rehearing  by  surrogate  without  costs  in  this  court 
or  in  Supreme  Court  to  either  party  as  against  the 
other,  or  as  against  the  estate  —  Deraismes  v.  De- 
raismes. 

BBNCH  AND  BAR. 

PembertoD,  an  emioent  judge  in  the  reign 
of  Charles  II,  rose  to  legal  eminence  in  a  onrfous 
waj.    A  rake  and  spendthrift,  he  found  himself  in 

f orison,  for  jears,  for  debt.  There  he  began  to  take  an 
nterest  in  all  the  debt  difficulties  of  his  companions, 
and  became  perfectly  versed  in  banlcruptcy  law, 
whence  he  turned  his  attention  to  other  legal  studj, 
and  at  length  emerged  from  prison  primed  with  pre- 
cedents and  cases,  which  he  speedily  turned  to  valu- 
able account. 

Richmond  Mumford  Pearson,  Chief  Justice 
of  North  Carolina,  died  at  Raleigh  on  the  5th 
inst.  He  was  born  in  North  Carolina,  June  28, 1806, 
was  graduated  at  the  university  of  that  state  in  18:23, 
and  was  admitted  to  the  bar  in  1826.  He  was  chosen 
judge  of  the  Superior  Court  in  1836,  and  in  1848 
became  Supreme  Court  judge,  and  became  chief-jus- 
tice in  1859.  In  1868  he  was  elected  to  the  same  posi- 
tion which  he  held  until  his  death.  He  was  an  able 
lawyer,  a  conscientious  judge  and  possessed  the  con- 
fidence of  the  citizens  of  North  Carolina  without  dis- 
tinction of  party.  W.  H.  N.  Smith,  a  well  known 
lawver  of  Raleigh,  has  been  appointed  to  the  position 
made  vacant  by  his  death. 

A  countrywoman  was  carrying  on  a  very 
simple  process  against  a  neighbor  in  one  of  the  small 
courts  of  Germany.  The  attorney  of  the  opponent 
pestered  her  with  so  much  chicanery  and  legal  sub- 
tleties that  she  ^ost  all  patience,  and  interrupted  him 
thus:  '* My  Lord,  the  case  is  simply  this:  I  bespoke 
of  my  opponent,  the  carpet  maker,  a  carpet  with 
figures  which  were  to  be  as  handsome  as  my  lord  the 
'udge,  and  he  wants  now  to  force  me  to  take  one  with 
lorrible  caricatures,  uglier  even  than  his  attorney. 
Was  I  not  right  in  breaking  off  the  bargain  ?  "  The 
court  laughed  at  the  comparison,  the  attorney  was 
stupefied,  and  the  woman  won  her  suit. 

The  following  passage  of  words  once  took 
place  between  Lord  Justice  James  when  he  was  a 
vice-chancellor  and  Mr.  Karslake,  Q.  C.  The  Vice- 
chancellor  observed  to  Mr.  Karslake,  **You  have  told 
me  that  three  times  before.  My  custom  is  this :  When 
a  thing  is  told  me  once  I  make  a  mental  note  of  It; 
when  it  is  told  me  twice  I  begin  to  forget  it;  and  when 
it  is  told  me  a  third  time  n^  mind  becomes  a  perfect 
blank  on  the  subject.*'  "Your  honor,"  replied  Mr. 
Karslake,  Q.  C,  '*  I  am  obliged  to  you  for  the  infor- 
mation. I  wiU  now  tell  it  to  your  honor  for  the 
fourth  time,  in  order  that  it  may  come  on  the  perfect 
blank  and  be  made  a  mental  note  of  as  for  the  first 
time." 


i' 


NOTES. 

THB  January  number  of  the  Journal  of  JurtBtnu- 
dence  and  ScottUh  Law  Magaeinet  contains  a  learned 
article  upon  the  *' The  Science  and  Art  of  Jurispru- 
dence," in  which  the  views  of  various  speculative 
writers  are  analyzed  and  sustained  or  condemned. 
Alio  articles  upon  *'  Equity  in  Entails,"  a  subject 
that  is  of  no  great  importance  on  this  side  of  the 
water,  **  On  the  Title  to  Sue,"  and  several  other  mat- 
ters of  only  local  interest.  The  concluding  contribu- 
tion entitled,  "Curious  Case  of  Mistaken  Identity,"  is 
of  interest  as  illustrating  the  uncertain^  of  htiman 
testimony  as  to  Identity.  The  editorial  notes  and  the 
record  of  decisions  of  Scottish  courts  are  as  usual  of 

interest  and  value. There  has  been  a  change  in  the 

editorial  management  of  the  Washington  La/w  Reporter^ 
Mr.  Walter  L.  Peny  retiring  and  Mr.  Qeorge  B.  Cork- 


hill  assuming  charge.  The  first  number  issued  under 
the  new  arrangement  gives  evidence  that  the  Law 
Reporter  wiU  be  conducted  during  the  coming  year 
with  ability  and  enterprise,  and  that  it  wlU  f  uUy  meet 

the  needs  of  the  profession  In  the  Federal  capital. 

The  San  Francisco  Law  Journal  has  commenced  to 
publish  the  unvjritten  opinions  of  the  California 
Supreme  Court.  Hereabouts  it  is  more  than  the 
reporters  and  the  profession  care  to  do  to  keep  up  with 
the  written  opinions.  But  California  is  not  blessed 
with  as  many  courts  and  judges  as  we  are. 

Mr.  Hoyt  Post  has  tendered  his  resignation  of 
the  office  of  State  Reporter  of  Michigan,  to  take 
effect  March  81, 1878,  and  the  court  has  accepted  it  and 
appointed  to  succeed  him  Mr.  Henry  A.  Chaney.  Mr. 
Chaney  is  the  author  of  the  last  Michigan  Digest,  of  an 
excellent  Manual  for  Notaries  Public,  and  editor  of  the 
Michigan  Lawyer.  His  work  clearly  proves  his  entire 
fitness  for  the  position  to  which  he  has  been  appointed. 
We  have  often  been  indebted  to  him  for  opinions  of 
the  Supreme  Court  and  other  courtesies,  and  hope  now, 
that  he  is  to  be  Reporter,  that  he  may  be  able  to  place 
us  under  obligations  for  like  favors  ttiD  more  fre- 
quently. 

Anent  the  article  on  **  The  Law  of  Descent,"  a  cor- 
respondent in  New  Orleans  sends  us  the  foUowlng  pro- 
visions of  the  Louisiana  Civil  Code,  which  deserve  to 
be  copied  in  aU  the  States:  **Art.  1498  [1480]  Dona- 
tions iiUer  vivos  or  fnortis  causa  cannot  exceed  two- 
thirds  of  the  property  of  the  disposer  if  he  leaves  a 
legitimate  child ;  or  half,  if  he  leaves  two,  and  one- 
third  if  he  leaves  three  or  more.  Art.  1494  [1481]  Dona- 
tions inter  vivos  and  causa  mortis  can  not  exceed  two- 
thirds  of  the  property  if  the  disposer,  without  chil- 
dren, leaves  a  father,  mother,  or  both.  Art.  2899  [2809] 
Every  marriage  contracted  in  this  State  superinduces 
of  right  a  partnership  or  community  of  acquits  or 
gains,  if  there  be  no  stipulation  to  the  contrary. 

The  judge  of  the  Sheffield  (England),  County 
Court  has  no  confidence  in  the  veracity  of  woman.  A 
short  time  ago  he  stated  from  the  bench  that  there  is  ten 
times  more  perjury  committed  by  women  in  his  court 
than  by  men,  and  he  added  that  women  do  not  seem 
to  care  in  the  least  what  they  swear  to. The  short- 
est opinion  on  record  covering  the  whole  case  was  re- 
cently delivered  by  the  Master  of  the  Rolls.  It  is  as 
follows :  **  I  do  not  believe  the  plaintiff  on  her  oath,  nor 
do  I  l>elieve  her  witness.  I  do  believe  the  defendant 
on  his  oath;  therefore,  I  dismiss  the  action,  with 
costs." 

A  bill  has  been  introduced  in  the  New  Jersey  Legis- 
lature with  fair  prospects  of  passage,  allowing  writs  of 
error  in  all  criminal  cases  to  issue  of  course  and  not 

as  matter  of  grace  as  now. In  the  case  of  Roberts 

V.  DavidSt  recently  decided  at  the  General  Term  of  the 
Second  Department,  it  is  held  that  section  1808  of  the 
Code  of  Civil  Procedure  does  not  apply  to  appeals 

from  Justices*  Courts. The  question  as  to  whether 

other  than  fermented  wine  can  be  used  for  commun- 
ion, has  troubled  total  abstinence  clergymen  in  this 
country.  Dr.  Stephen,  Q.  C,  to  whom  a  controversy 
between  the  Bishop  of  Lincoln  and  a  rector  who  had 
used  nnfermented  wine  was  submitted,  has  decided 
that  neither  by  the  scripture,  the  prayer-book  nor  the 
law  of  Englaad  is  the  use  of  nnfermented  wine  illegal. 
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The  Index  to  Volume  16  of  this  Journal  will  be  iiwued 
with  the  next  number.  A  *' strike*'  of  the  composi- 
tors In  the  Printing  House  has  rendered  this  delay  inevit- 
able. 

Ocmmunioations  on  business  matters  should   be  ad- 
dressed to  the  publishers. 

The  Albany  Law  Journal. 

Albany,  January  26,  1878. 


CURRENT  TOPICS. 

'PETB  Commissioners  to  revise  the  New  York  Stat- 
^  utes  have  piresented  their  annual  report  to  the 
legislature,  in  which  they  review  the  plan  of  the 
entire  Revision,  and  the  work  so  far  done,  present 
some  forcible  arguments  in  favor  of  the  part  already 
adopted  and  of  the  completion  of  the  Revision, 
and  make  a  very  satisfactory  showing  as  to  the 
work  of  the  year  past  To  the  objection  made  to 
the  new  Code  that  it  is  a  *'new  system,"  the  Com- 
missioners answer  that  it  is  not  a  ^*new  system,'' 
that  whatever  ground  there  was  for  such  a  charge 
against  the  "  Code  of  Remedial  Justice "  was 
removed  by  the  amendments  made  by  the  legis- 
lature,  and  add: 

"  About  one-third  of  the  1496  sections  of  which 
the  ^ew  Code ',  as  thus  amended,  is  constituted, 
consists  of  a  re-enactment  of  the  ^old  Code', 
amended,  and  with  a  few  new  provisions  added 
thereto,  so  as  either,  (1)  to  settle  questions  which 
remain  yet  undecided  by  the  courts;  or,  (2)  to 
embody  in  the  statute,  decisions  of  the  courts; 
or,  (3)  to  reconcile  the  contradictions,  supply  the 
omissions,  and  amend  the  imperfections  of  the 
original  X&xt  \  in  accordance  with  the  directions 
of  the  statute  creating  this  commission.  Its  re- 
maining provisions  contain  a  re-enactment  of  other 
(mostly  antecedent)  statutes,  relating  to  the  subjects 
embraced  in  its  caption,  revised  in  the  same  man- 
ner, so  that  the  whole  is  rendered  homogeneous  in 
substance  and  in  form." 

Beside  the  bill  containing  the  remaining  nine 
chapters  of  the  Code  which  the  Commissioners 
again  submit,  they  purpose  to  report  a  bill  at 
this  session  relating  to  fees  and  salaries,  designed 
as  a  supplement  to  the  Code  of  Civil  Procedure, 
and  which,  with  the  Code,  will  fill  entirely  the 
place  of  Part  HI  of  the  existing  Revised  Stat- 
utes. Of  the  work  of  the  Commissioners  during 
the  past  year,  they  report  that  Commissioner  Throop 
has  completed  (except  the  final  revision)  Part  II, 
which  is  entitled  ^' An  act  relating  to  property  and 
other  matters  connected  with  private  rights,"  and 
which  consists  of  1250  sections;  Commissioner 
£mott  has  nearly  completed  Part  IV,  **  relating  to 
crimes  and  the  punishment  thereof;  criminal  courts ; 
criminal  procedure;  and  prisons  and  other  places 
of  confinement ; "  while  Commissioner  Cavemo  has 
made  very  considerable  progress  on  Part  I,  which 
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treats  of  "government,  including  *  civil'  polity 
and  the  political  rights  and  duties  of  citizens."  Of 
the  date  of  the  completion  of  the  Revision  the 
Commissioners  say: 

"  It  only  remains  for  us  to  say,  that,  if  the 
legislature  should  determine  to  go  on  with  the 
work,  we  are  of  the  opinion  that  the  entire  Re- 
vision can  be  completed,  so  that  the  last  install- 
ment thereof  may  be  submitted  to  the  legislature, 
ready  to  be  enacted  into  a  law,  at  the  session  of 
1881.  The  remainder  of  the  present  year,  after  the 
adjournment  of  this  session,  should  be  nearly,  if  not 
quite,  devoted  to  the  review  and  reprinting  of 
Parts  II  and  IV,  and  the  preparation  of  the  neces- 
sary supplemental  and  repealing  acts.  Another 
year  would  probably  be  consumed  in  the  prepara- 
tion of  the  drafts  of  Parts  I  and  V,  and  still  another 
in  the  review  thereof,  the  preparation  of  the  supple- 
mental and  repealing  acts  adapted  thereto,  ana  the 
preparation  of  Part  YI,  and  its  appropriate  supple- 
mental and  repealing  acts.  The  work  upon  the 
latter  Part  will,  it  is  supposed,  consist  of  httle  be- 
sides compilation." 

'  An  analysis  of  Part  n,  and  so  much  of  Part  IV 
as  is  now  completed,  is  appended  to  the  report. 
Both  of  these  Parts  will  be  submitted  to  this  legis- 
lature, but  no  action  is  recommended  as  to  them 
until  they  can  be  revised. 


A  point  of  considerable  practical  interest  was 
passed  upon  in  the  case  of  Shxhange  Fire  In$,  Co,  v. 
Early^  decided  at  the  Special  Term  of  the  New  York 
Court  of  Common  Pleas,  on  the  18th  inst.  A  resale 
of  mortgaged  premises  sold  under  foreclosure  was 
asked  by  an  infant  defendant  upon  the  ground 
among  others,  that  the  judgment  of  foreclosure  was 
irregular,  because  the  referee  appointed  to  compute 
the  amount  due  had  neglected  to  take  the  oath  pre- 
scribed by  section  1016  of  the  Code  of  Civil  Proced- 
ure. The  court  held  the  point  well  taken  and  set 
aside  the  sale.  As  under  the  lax  provisions  of 
the  former  statutes  it  had  become  a  very  uniform  cus- 
tom in  these  proceedings  for  referees  to  omit  the 
formality  of  an  official  oath,  we  suppose  a  very  con- 
siderable proportion  of  the  foreclosures  by  action, 
which  have  taken  place  since  the  first  of  last  Sep- 
tember, are  defective  in  this  particular.  The  require- 
ment of  the  new  Code,  however,  is  proper  and 
should  be  enforced  according  to  its  tenor. 


The  annual  attempt  to  exempt  mortgaged  real 
estate  from  taxation  and  throw  the  burden  on  the 
holders  of  the  mortgages  is  being  made  in  a  bill  just 
introduced  in  the  Assembly,  wherein  it  is  proposed 
to  deduct  the  amount  for  which  real  estate  is  mort- 
gaged from  the  valuation  before  assessment.  Noth- 
ing is  said  about  making  the  mortgagee  pay  the 
tax,  but  that  will  come  in  the  way  of  an  amendment. 
If  the  bill  should  pass  in  its  present  shape,  almost 
all  the  real  property  in  the  State  will  be  mort- 
gaged by  the  first  of  next  July.  ^ )05lc 
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Notwithstanding  the  prospect  of  war  the  move- 
ment in  favor  of  a  codification  of  the  English 
law  will  be  continued  this  winter,  so  the  speech 
of  the  Queen  delivered  at  the  opening  of  Par- 
liament, on  the  17th  inst,  informs  us.  A  bill  is 
to  be  laid  before  Parliament,  the  object  of  which 
is  to  simplify  and  express  in  one  act  the  whole 
law  and  procedure  relating  to  indictable  offenses. 
The  work  of  Mr.  Stephen  on  Criminal  Law,  in 
the  form  of  a  digest,  which  has  been  repub- 
lished and  extensively  circulated  in  this  country, 
will  no  doubt  form  the  basis  of  the  proposed 
legislation.  In  this  matter,  progress  in  England 
has  been  continuous  since  the  movement  was 
entered  upon.  Although  only  the  law  regulating 
procedure  has  as  yet  been  codified,  steps  have  been 
taken  in  the  direction  of  a  Code  embracing,  as  did 
that  of  Justinian,  the  entire  body  of  jurisprudence, 
the  work  beginning  with  the  law  relating  to  crimes. 
This  Code  will  of  course  be  carefully  prepared  and 
considered,  and  if  its  practical  operation  is  satisfac- 
tory, of  which  we  think  there  is  no  doubt,  it  will, 
we  are  confident,  in  substance,  be  adopted  in  most 
if  not  all  of  our  States. 


The  bill  introduced  in  the  assembly,  providing 
that  "no  clerk  or  officer  of  any  court,  or  paid  em- 
ployee of  any  of  the  departments  of  any  city  gov- 
ernment of  this  State  shall  hereafter  act  as  assignee, 
referee  or  receiver,  in  any  case,  action  or  special 
proceeding  whatever,  during  his  term  of  oflBce,  or 
while  so  employed,"  ought  to  pass.  The  clerks 
and  officers  of  our  courts,  and  the  employees  in  de- 
partments of  municipalities,  are  usually  paid  large 
salaries  for  doing  very  little,  and  permitting  them 
to  add  to  their  emoluments  by  securing  appointments 
to  receiverships,  references,  etc.,  is  unfair.  Besides, 
in  many  instances  the  official  uses  his  position  as  a 
means  of  obtaining  such  appointments,  obstructing 
the  progress  of  an  action  or  proceeding  unless  he  is 
given  a  bribe  in  the  form  of  a  reference  of  some 
kind  therein.  The  profession  are  familiar  with  the 
evil,  and  will  rejoice  that  there  is  a  prospect  that  it 
may,  in  some  measure,  be  done  away  with. 

In  addition  to  those  elsewhere  specially  noticed, 
the  following  bills  of  interest  to  the  profession  were 
introduced  in  the  legislature  during  the  past  week : 
Amending  sections  687  and  1242  of  the  Code ;  au^ 
thorizing  the  formation  of  town  fire  insurance  com- 
panies for  insuring  farm  property  ;  providing  for 
compelling  the  attendance  and  examination  of  wit- 
nesses in  proceedings  instituted  by  or  in  behalf 
of  municipal  authoiities  or  boards.  The  amend- 
ment to  section  637  of  the  Code  provides  for  the 
issue  of  a  warrant  of  attachment  against  defend- 
ants in  all  actions  for  damages,  for  the  commission 
of  wrongs  when  the  wrong  charged  would,  if  com- 
mitted, amount  to  a  felony. 


The  Dean  of  the  Harvard  Law  School,  in  his  re- 
cent report  of  the  condition  of  that  school,  makes 
a  very  proper  discrimination  between  the  province 
of  the  school  and  the  office  in  fitting  young  men  for 
the  legal  profession.  The  purpose  of  the  law  school 
is  to  prepare  the  student  to  perform  the  duties  of 
counselor  or  advocate,  while  that  of  the  office  is  to 
prepare  him  to  act  as  attorney.  The  school  has  no 
means  or  facilities  for  the  education  of  attorneys, 
while  its  facilities  for  educating  counselors  are 
unrivaled,  and  the  very  circumstances  which  ren- 
der it  unfit  for  the  former  office  increase  its  fitness 
for  the  latter.  The  art  of  the  attorney  must  be 
acquired  in  the  place  where  it  is  to  be  practiced, 
and  that  is  the  office  of  the  practicing  attorney. 
The  tendency  has  been  to  make  a  knowledge  of  this 
art  the  test  of  fitness  for  admission  to  the  bar,  and  the 
legal  profession  generally  have  measured  the  quali- 
fications of  young  men  in  the  profession  by  the  same 
test.  This  has  been  undoubtedly  one  great  cause 
of  the.  prejudice  against  law  scliools  existing  in  the 
minds  of  the  older  members  of  the  bar.  Nothing 
is  more  common  than  to  speak  slightingly  of  the 
training  of  a  law  school  by  saying  that  a  graduate 
therefrom  does  not  know  how  to  draw  a  simple 
pleading,  or  do  some  act  which  is  within  the  capac- 
ity of  every  office  boy.  The  law  school  cannot  teach 
the  art  of  the  attorney,  which  is  all  that  a  great 
number  of  the  profession  ever  learn.  The  accom- 
plished lawyer  can  only  be  produced  by  the  training 
of  the  office  supplemented  by  that  of  the  school, 
and  we  think  most  of  our  future  lawyers  will  receive 
their  education  in  this  way. 


The  English  judiciary  not  being  able  to  keep  up 
with  the  work  brought  before  the  courts,  what  is 
known  as  a  **  short  act"  will  be  introduced  in 
Parliament  at  its  present  session,  providing  for  the 
appointment  of  additional  judges.  The  difficulty 
is  fortunately  in  the  courts  of  first  instance  and  can 
be  remedied.  With  us  the  courts  of  last  resort  are 
the  ones  where  the  calendars  are  most  crowded 
and  where  delay  in  litigation  occurs. 


NOTES  OP  CASES. 
IN  Sebastian  v.  Johnson,  72  111.  282;  S.  C,  22  Am. 
■*■  Rep.  144,  the  Supreme  Court  of  Illinois  held 
that  where  an  administrator  is  authorized  by  a  de- 
cree of  court  to  sell  land  for  the  payment  of  debts, 
the  sale  must  be  made  by  him  personally,  or  by  his 
agent  in  his  presence.  If  made  by  an  auctioneer  in 
the  absence  of  the  administrator,  it  is  not  valid.  The 
court  cited,  in  aid  of  its  decision:  Taylor  v.  Bop- 
hins,  40  III.  442;  2  Williams  on  Executors,  944; 
Berg&r  v.  Ihiff,  4  Johns.  Ch.  368;  Beyer  v.  Deaves,  2 
id.  154.  In  the  last  case,  which  was  that  of  a  sale 
of  mortgaged  premises  under  a  decree,  the  master, 
being  sick,  did  not  attend  the  sale,  but  deputed  a 
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competent  agent,  who  attended  and  sold  the  land ; 
the  sale  was  set  aside  for  that  reason  solely,  there 
being  no  other  objection  to  the  fairness  and  regular- 
ity of  the  sale.  Judicial  sales  most  be  conducted 
by  the  person  designated  in  the  decree,  or  under  his 
immediate  direction.  BlosBom  y.  Railroad^  8  Wall. 
205;  Reynolds  y.WUsan,  15  III  894;  Williamson  v. 
Berry,  8  How.  (U.  S.)  495,  544;  Blakdy  v.  Ahert,  1 
Dana,  185.  <*Such  sales, '^  said  the  court,  in  Blossom 
V.  RaUroadj  "  must  be  made  by  the  person  designated 
in  the  decree,  or  under  his  immediate  direction  and 
supervision,  but  he  may  employ  an  auctioneer  to 
conduct  the  sale  if  it  be  made  in  his  presence.*' 
Where  a  power  of  sale  is  given  to  executors  they 
cannot  sell  by  attorney.  Newton  v.  Bronson,  18  N. 
Y.  587;  Haidey  v.  James,  5  Paige,  487;  8ugd.  on 
Powers,  222  (6th  ed.) ;  WiUiams  v.  Mattocks,  8  Vt. 
189;  Floyd  v.  Johnson,  2  Litt.  109.  Bee  Neal  v. 
PuUen,  47  Ga.  78.  A  sale  executed  by  a  delegated 
agent  is  void.  Pearson  v.  Jamison,  1  McLean,  197. 
All  the  executors  who  qualify  must  join  in  executing 
the  power  of  sale.  SheUon  v.  Homer,  5  Mete.  466 ; 
Hulbert  v.  Grant,  4  T.  B.  Monr.  580;  EanA;  v.  Baugh, 
9  Sm.  &  M.  290 ;  Kling  v.  Hummer,  2  Penn.  St.  849. 
But  if  one  executor  is  removed  (Matter  of  BuU,  45 
Barb.  834),  or  is  relieved  of  his  trust  (Matter  of 
Crossman^  20  How.  Pr.  850;  Gould  y.  Mather,  104 
Mass.  288),  or  dies  (Chandler  v.  Rider,  102  Mass. 
270),  the  remaining  or  surviving  executor  may  exer- 
cise the  power,  unless  it  clearly  appear  from  the  will 
that  a  joint  exercise  thereof  was  intended.  But 
trustees  for  sale  may  employ  an  agent  according  to 
the  usage  of  business,  if  they  use  proper  prudence. 
Ord  V.  Noel,  5  Mad.  498;  Sinclair  v.  Jackson,  8  Cow. 
582;  Gillispie  v.  Smith,  29  III  478.  But  such  agent 
should  only  be  intrusted  with  details  of  the  sale,  the 
trustees  keeping  the  business  in  their  own  hands 
and  executing  the  deed.  Hawley  v.  James,  5  Paige, 
487;  Cranston  v.  Crane,  97  Mass.  459. 


Henderson  v.  Palmer,  71  III.  579;  8.  C,  22  Am. 
Rep.  117,  recalls  a  familiar  principle  of  law,  but  one 
which  is  sometimes  lost  sight  of  in  these  days  of 
many  embezzlements  and  breaches  of  trust.  In 
that  case  a  promissory  note,  and  a  mortgage  to  se- 
cure it,  were  given  in  consideration  that  a  prosecu- 
tion for  a  felony  should  be  discontinued.  The  mort- 
gage was  afterward  foreclosed  by  a  proceeding  in 
which  a  want  of  consideration  could  not  be  pleaded 
as  a  defense,  and  the  property  was  sold  to  an  agent 
of  the  mortgagee.  Held,  (1)  that  the  consideration 
of  the  note  and  mortgage  was  illegal  and  void ;  and 
(9)  that  a  court  of  equity  would  cancel  the  note  and 
mortgage,  and  set  aside  the  foreclosure  and  the  sale. 
That  contracts  to  suppress  evidence,  or  to  interfere 
in  any  way  with  the  course  of  justice,  whether  within 
the  terms  of  any  statute  or  not,  are  against  public 
policy  and  void,  has  frequently  been  decided.  Nerot 
T.  WaUaee,  8  T.  R.  17;  Ooppock  v.  Boufer,  4  M.  &  W. 


361;  Smn  v.  Chandler,  8  B.  Monr.  97;  Clark  v. 
Ricker,  14  N.  H.  44;  Commonwealth  v.  Johnson,  8 
Cush.  454 ;  Gardner  v.  Maxey,  9  B.  Monr.  90 ;  Hines- 
hurgh  V.  Sumner,  9  Vt  28;  Soule  v.  Bonney,  87  Me. 
128;  Porter  v.  Havens,  87  Barb.  848.  In  Buckv. 
First  National  Bank  (27  Mich.  293),  15  Am.  Rep. 
189,  a  note,  given  to  one  who  had  been  robbed,  in 
consideration  of  his  promise  to  petition  the  court  to 
mitigate  the  punishment  of  the  felon,  was  held  void 
as  against  public  policy.  So  in  Peed  v.  McKee  (42 
Iowa,  689),  20  Am.  Rep.  681,  a  mortgage,  executed 
in  settlement  for  money  embezzled  by  the  mortga- 
gor's son,  and  in  consideration  of  an  agreement  that 
the  son  should  not  be  prosecuted,  was  held  void. 
On  the  other  hand,  in  Bibb  v.  Hitchcock  (49  Ahi.  468), 
20  Am.  Rep.  288,  a  clerk  in  a  post-office  having  em- 
bezzled funds  for  which  the  postmaster  was  liable, 
the  latter,  to  secure  himself,  induced  the  clerk  to  give 
him  a  note  with  surety,  agreeing  not  to  prosecute 
criminally  for  the  embezzlement.  The  note  was 
held  to  be  valid  and  the  surety  liable ;  but  expressly 
on  the  ground  of  the  obligation  of  the  clerk  to  make 
good  to  the  postmaster  the  money  embezzled  —  the 
agreement  not  to  prosecute  being  conceded  to  be 
illegal.  The  correctness  of  this  decision  is  open  to 
serious  doubt.  The  agreement  not  to  prosecute  crim- 
inally was  in  fact  a  part  of  the  consideration  for 
which  the  note  was  given,  and  it  is  well  settled  that 
a  note  given  in  part  to  suppress  a  prosecution  is  void 
even  if  for  a  just  debt  Boxeen  v.  Buck,  2  Williams, 
808 ;  Murphy  v.  Bottomer,  40  Mo.  67 ;  Broten  v.  Pad- 
gett, 86  Ghi.  609.  But  a  contract  or  note  to  com- 
pound a  private  misdemeanor,  such  as  a  suit  for 
slander  or  bastardy  proceedings,  is  good.  WaOridge 
V.  Arnold,  21  Conn.  484;  MerrHl  v.  Fleming,  42  Ala. 
284;  Clark  v.  Biker,  14  N.  H.  44.  Bo  is  a  note 
given  ({fter  conviction  for  the  legal  costs  and  ex- 
penses of  the  prosecution.  Beeley  v.  Wingfield,  11 
East,  46;  Kirk  v.  Strickwood,  4  B.  &  Ad.  421,  Baker 
V.  Townshend^  1  J.  B.  Moore,  120.  See,  also,  BeU 
V.  Wood,  1  Bay,  249;  Cameron  v.  McFarland,  2  Oar. 
Law  Repos.  415;  Corley  v.  WHJUams,  1  Bailey,  588; 
Ford  V.  Cratty,  52  111.  818;  Keir  v.  Leeman,  6  Q.  B. 
808,  where  the  authorities  are  fully  reviewed.  When 
a  man  accused  his  cashier  of  stealing  money,  and 
the  cashier  acknowledged  that  he  had,  and  gave  a 
note  with  an  indorsement  and  a  mortgage  for  the 
amount ;  and  no  prosecution  was  instituted  nor  any 
agreement  made  not  to  prosecute,  the  note  was  held 
valid.  Catlin  v.  Henton,  9  Wis. 476 ;  and  see  Reg,  v. 
Daly,  9  0.  &  P.  842.  It  has  been  held  that  to  re- 
ceive a  note  signed  by  a  person  guilty  of  larceny  as 
a  consideration  for  not  prosecuting  him  is  com- 
pounding a  crime,  and  indictable.  Commonwealth  v. 
Pease,  16  Mass.  91;  1  Camp.  45;  2  M.  &  S.  201. 
But  merely  taking  back  one's  goods  which  have 
been  stolen,  or  receiving  reparation  without  agree- 
ment not  to  prosecute^  or  otherwise  interfere  with 
the  course  of  justice,  is  no  offense.  Reg,  v.  SUme, 
4  C.  &  P.  879;  IHow.  P.  C.  5^4  Plumer  y.  8mU\ 
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A  POINT  IN  THE  LAW  OF  FIRE  INSURANCE. 

THE  Supreme  Court  of  Iowa  has  been  subjected 
"''  to  some  criticism  for  its  decision  in  McClure  v. 
Qirard  Insurcmce  Company^  43  Iowa,  849;  S.  C,  22 
Am.  Rep.  249 ;  but  we  incline  to  the  opinion  that 
the  decision  was  sound  in  principle  and  reasonably 
well  sustained  by  the  authorities.  In  that  case  a 
policy  of  insurance  was  issued  on  a  carriage  de- 
scribed as  *' contained  in  a  frame  bam.**  The  car- 
riage was  destroyed  by  fire  while  at  a  carriage  shop 
imdergoing  repairs.  The  court  held  that  the  loss 
was  covered  by  the  poUcy. 

It  is  true,  as  the  court  said,  that  any  statement  or 
description  on  the  face  of  the  policy  which  relates 
to  the  risk  is  a  warranty,  and  that  representations 
in  regard  to  circumstances  affecting  the  risk  amount 
to  a  stipulation  that  no  change  will  take  place, 
whereby  the  risk  will  be  increased ;  but  when  the 
property  insured  is  ambulatory  in  its  nature,  words 
describing  its  location  ought  not  to  be  construed  as 
warranting  a  continuation  of  the  same  location,  un- 
less such  was  manifestly  the  intention  of  the  parties. 

The  court  said:  **The  words  which  are  used 
mustt  be  construed  with  reference  to  the  property  to 
which  they  are  applied.  Carriages  which  are  kept 
for  sale  and  are  insured  as  contained  in  a  certain 
warehouse  could  not  be  removed  to  a  different  ware- 
house without  avoiding  the  policy.  There  is  noth- 
ing in  the  nature  of  the  property  to  indicate  that 
they  will  be  removed,  and  the  insurance  is  not  made 
with  reference  to  such  fact.  But  where  a  person 
procures  a  policy  upon  his  horse,  harness,  buggy 
and  phseton,  as  contained  in  a  certain  bam,  the 
presumption  must  be  that  they  are  in  use,  and 
that  the  policy  is  issued  with  reference  to  such  use. 
This  doctrine  was  held  substantialUy  not  only  by 
this  court,  in  Peterson  v.  Miss,  Valley  Insurance  Com- 
panyy  24  Iowa,  494,  but  in  Ma8sachusetts,|in  Fitch- 
burg  R.  B,  Co,  V.  Oha/rlestown  MiUual  Fire  Insurance 
Company  J  7  Gray,  64." 

A  different  doctrine  was  apparently  held  in  The 
Annapolis  BaUroad  Company  v.  The  Baltimore  Insur- 
ance Company^  82  Md.  87;  8.  C,  8  Am.  Rep.  112, 
where  a  policy  on  cars  ^^  contained  in  car-house  No. 
1,"  was  held  not  to  cover  the  cars  while  on  the  line 
of  the  road.  Bat  in  that  case  the  car-house  was 
also  insured,  and  the  court  said: 

**The  intention  of  the  railroad  company  was 
evidently  to  insure  their  buildings  and  their  contents 
against  fire,  there  being  much  greater  danger  of  fire 
to  their  buildings  located  in  a  city  and  surrounded 
by  other  buildings,  than  to  their  trains  upon  the 
road  and  in  charge  of  conductors  and  brakemen. 
While  some  of  the  cars  which  were  insured  were  in 
use,  others  were  not;  but  each  car  in  its  tum  took 
its  place  in  the  car-house,  and  whUe  actually  con- 
tained therein  was  covered  by  the  policy,  so  that, 
by  the  terms  of  the'contract,  the  appellee  would  have 
been  liable  for  all  damages  by  fire  to  any  of  the  in- 


sured cars  which  might  have  occurred  while  they 
were  actually  in  the  car-house.*' 

The  words  "  contained  in  "  being  obviously  used 
as  words  of  limitation,  the  court  so  constraed  them 
in  accordance  with  the  well-known  mle,  that  in  con- 
struing contracts  of  insurance,  the  courts  will  give 
effect  to  the  intention  of  the  parties  to  be  gathered 
from  the  terms  of  the  contract,  if  not  inconsistent 
with  the  established  rules  of  law. 
^.  It  is  a  reasonable  rule,  though  one  not  universally 
followed,  that  the  court  must  look  at  the  nature  of 
the  property  insured  as  well  as  the  words  of  the 
contract  to  ascertain  the  intention  of  the  parties. 
Fitchburg  BaUroad  Co,  v.  Charlestoton  Insurance  Co,, 
7  Gray,  64. 

In  Peterson  v.  Mississippi  VaUey  Insurance  Go,,  24 
Iowa,  494,  a  policy  was  issued  on  plaintiff's  '*  dwell- 
ing-house, $400 ;  grain  in  the  stack  or  crib,  $600 ; 
hay  in  stack,  $320;  seven  horses,  $750;  cattle,  $275 ; 
situate  in  section  22,  town  99,  range  7  west." 
While  the  insured  was  hauling  his  grain  to  market 
he  stopped  for  the  night  at  a  hotel,  the  bam  of 
which,  with  one  of  his  horses,  was  burned.  Eeld^ 
that  the  contract  did  not  limit  the  use  of  the  prop- 
erty to  section  22 ;  but  that  the  language  used  was 
intended  to  describe  the  location  and  not  to  limit 
the  use  of  the  horses  to  the  land  mentioned.  So  in 
MiUs  V.  Farmers^  Insurance  Co.,  87  Iowa,  400,  the 
issuers  of  a  policy  on  live-stock  were  held  liable  for 
a  horse  killed  at  a  place  not  upon  the  premises  speci- 
fied, if  it  was  being  used  in  the  ordinary  course  of 
business. 

In  Everett  v.  Continental  Insurance  Co.,  21  Minn. 
76,  the  policy  was  on  a  threshing  machine  "  stored 
in  bam,'*  etc.  The  machine  was  not  in  the 
bam  when  destroyed,  but  in  a  field  where  it  had 
been  in  use.  The  policy  provided  that  only  such 
false  or  erroneous  representations  as  were  material 
should  avoid  it.  The  court  held  that  the  representa- 
tion as  to  location  was  not  material,  but  that  its 
object  was  simply  to  identify  the  machine.  The 
court  continued :  *^but  whatever  might  have  been 
the  purpose  of  the  location  of  the  machine  in  the 
application  and  policy,  there  is  no  ground  what- 
ever for  contending  that  it  was,  in  letter  or  spirit, 
a  promissory  stipulation  on  the  part  of  the  insured, 
or  a  condition  of  insurance  on  the  part  of  the  in- 
surer, that  this  location  should  remain  unchanged, 
or  if  changed,  that  while  changed,  the  insurance 
should  cease  or  be  suspended.*'  Citing  Smithy, 
Mechanics  d  Traders'  Ins,  Co.,  82  N.  Y.  899;  Blood 
V.  Eotoard  Fire  Ins,  Co,,  12  Cush.  472;  Flanders  on 
Fire  Ins.  241,  255,  269,  455. 

An  insurance  on  a  houM  includes  every  thing  ac- 
cessory or  appurtenant  to  the  main  building,  as  a 
rear  building  separated  by  a  small  yard  and  used  as 
a  kitchen.  Workman  v.  Insurance  Co.,  2  La,  (O.  8.) 
607 ;  and  see  WfUte  v.  Insurance  Co,,  8  Gray,  666 ; 
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Bl4ike  V.  Insurance  Co.,  12  id.  265.  So  a  policy  on 
"stock  contained  in  a  chair  factory,"  was  held  to 
cover  stock,  not  only  in  the  main  building,  but  also 
in  the  engine-house  appurtenant  to,  but  ten  feet  dis- 
tant from,  the  main  building.  LUberu^n  v.  Baltic 
Immranee  Co,,  45  111.  301.  So  a  policy  "on  ma- 
chinery, consisting  of  cards,  mules,  pickers,  shafting 
and  belting  *  *  *  on  the  first  story  of  a  four 
story  and  basement  building,  situate,"  etc.,  was  held 
to  cover  pickers,  which  were  not  in  the  first  story  of 
the  building  when  the  policy  was  issued,  nor  when 
they  were  burned,  but  were  in  the  "picker  house,* 
a  one  story  extension.  Meadottcraft  v.  Standard 
Insurance  Co.,  61  Penn.  St.  91.  So  a  policy  on  cars, 
etc.,  on  the  line  of  their  road,  and  in  actual  use, 
covers  cars  on  a  branch  road  440  feet  from  the  line 
of  the  plain tifTs  road.  FUcMmrg  Railroad  Co.  v. 
CharUstown  Insurance  Co.,  supra. 

In  Ihir  v.  Manhattan  Insurance  Co.,  112  Mass.  320, 
the  policy  was  **on  stock  of  dry  goods  *  *  ♦ 
contained  in  the  frame  building  known  as  Hunt 
Building  *  ♦  *  as  per  plan  filed."  The  goods 
insured  were  at  the  time  iu  one  store  in  said  Hunt 
Building,  which  the  plan  filed  showed  to  be  divided 
into  several  stores.  At  the  time  of  the  loss  the 
goods  were  distributed  through  all  the  stores,  ffeld, 
that  the  words  of  the  policy  did  not  restrict  the  in- 
sured to  a  particular  part  of  the  building,  and  that 
the  policy  covered  the  loss. 

In  Fhrmers*  Loan  and  Trust  Co.  v.  Harmony  Fire 
Insurance  Co.,  51  Barb.  88;  affd.,  41  N.  Y.  619,  the 
plaintiffs  as  trustees  effected  an  Insurance  ^'  on  any 
property  belonging  to  the  said  trust  company  as 
trustees  and  lessees  as  aforesaid,  and  on  any  property 
for  which  they  may  be  liable,  it  matters  not  of  what 
the  property  may  consist,  nor  where  it  may  be,  pro- 
vided the  property  is  on  premises  owned  or  occupied 
by  the  said  trustees,  and  situate  on  their  railroad 
premises  in  the  city  of  Racine."  The  plaintiffs  as 
such  trustees  owned  and  occupied  a  wharf  to  which 
the  cars  came,  and  which  was  used  in  transferring 
freight  between  boats  and  cars.  Plaintiff's  dredge 
boat  was  burned  while  fast  to  this  wharf,  and  the 
court  held  that  the  loss  was  within  the  meaning  of 
the  policy.  In  WM  v.  National  Insurance  Co.,  2 
Sandf .  497,  the  policy  was  on  timber  in  a  ship-yard, 
and  the  court  admitted  evidence  that  it  was  usual 
to  keep  such  timber  on  the  sidewalk,  outside  of,  but 
in  the  vicinity  of  the  ship-yard,  and  that,  such  usage 
being  proved,  the  policy  covered  timber  on  the  side- 
walk. So,  when  a  policy  covered  **  furniture  "  gen- 
erally i|^  a  house  which  was  described,  furniture 
stored  in  a  garret  and  but  rarely  used  was  held  to 
be  included.  Clark  v.  Firemen's  Insurance  Co.,  IS 
La.  (O.  S.)  431. 

On  the  other  hand,  in  Eddy  Street  Foundry  v. 
Camden  Insurance  Company,  1  Cliff.  300,  the  prop- 
erty to  be  insured  was  described  as  being  in  a  build- 


ing in  the  rear  of  82  Eddy  street,  used  as  a  furnace 
house.  The  property  was  destroyed  in  a  store- 
house, which  could  not  properly  be  described  as 
being  in  the  rear  of  82  Eddy  street,  but  as  in  the 
rear  of  82  and  84  of  that  street.  It  was  held  that 
the  insured  could  not  recover  because  the  property 
was  not  at  the  place  described.  So  where  goods 
were  described  as  **  in  the  store  part "  of  a  building, 
but  when  lost  they  were  in  the  second  and  third 
stories  of  the  building,  whilst  the  store  part  was 
occupied  by  other  parties,  it  was  held  that  the  in- 
surers were  not  liable.  Boynton  v.  Clinton  Insurance 
Company^  16  Barb.  254. 

A  policy  on  a  **  new  bark  now  being  built  at  But- 
ler's ship-yard  at  Baltimore,"  was  not  held  not  to 
cover  material  and  other  work  prepared  to  be  put 
on  the  bark  and  lying  in  the  ship-yard  and  in  said 
lofts  therein.  Mason  v.  Franklin  Insurance  Comr 
pany,  12  Gill  &  J.  468.  A  policy  "  on  chair  lumber 
contained  in  the  two  story  frame  building,"  etc., 
was  held  not  to  include  chair  lumber  in  the  engine- 
house,  though  connected  by  a  platform  with  the 
building.  Liebenstein  v.  ^tna  Insurance  Company, 
45  111.  808. 

In  Providence,  etc,  R.  R  Company  v.  Torihers  Ins. 
Company,  10  R.  L  74,  the  plaintiffs,  the  P.  &  W.  R. 
R.  Co.,  procured  insurance  in  the  defendant  insur 
ance  company,  the  policy  of  insurance  containing 
the  following  proviso:  **  Provided,  all  the  property 
hereby  insured  is  on  premises  owned  or  occupied  by 
the  Providence  &  Worcester  Railroad  Company,  in 
Massachusetts  and  Rhode  Island.  *'*''*'  It  mat- 
ters not  whether  the  property  is  in  motion  on  the 
road,  at  rest,  or  in  buildings."  Udd,  that  by  reason 
of  this  proviso  the  defendant  insurance  company 
was  not  liable  for  a  loss  occurring  upon  premises 
not  used  or  occupied  by  the  plaintiffs  at  the  time  of 
the  issuing  of  the  policy,  although  so  used  and  oc- 
cupied by  them  at  the  time  of  the  loss. 

In  Bryce  v,  LoriUa/rd  Insurance  Company,  65  N.  Y. 
240;  S.  C,  14  Am.  Rep.  249,  the  policy  was  on  mer- 
chandise *^  contained  in  letter  C,  Patterson  stores." 
The  ** Patterson  stores"  constituted  a  warehouse 
divided  into  sections  by  fii-e-proof  walls,  and  were 
designated  by  letters  of  the  alphabet.  The  mer- 
chandise was  in  fact  in  **  letter  A  "  at  the  date  of 
the  policy  and  of  the  loss.  In  an  action  to  reform 
the  policy  on  the  ground  of  mistake,  and  to  recover 
the  loss,  it  was  hdd  that  the  description  of  the 
locality  of  the  insured  goods  was  a  warranty,  and 
that  the  defendants  were  not  liable. 


RUFUS  CHOATE. 
IX. 


WHEN  the  Rev.  A.  P.  Putnam,  D.  D.,  was  about 
leaving  Brooklyn  for  his  sununer  vacation, 
knowing  that  he  was  a  native  of  Danvers,  and  that 
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he  proposed  to  remain  for  some  time  in  the  vicinity 
of  Mr.  Choate's  early  dwelling-place,  I  asked  him 
to  keep  in  mind  the  subject  to  which  these  articles 
have  been  devoted,  and  to  favor  me,  at  his  conveni- 
ence, with  such  impressions  as  occurred  to  him,  and 
such  facts  as  he  might  learn.  I  gratefully  acknowl- 
edge the  kindly  and  generous  spirit  in  which  he  has 
complied  with  the  request,  and  take  pleasure  in 
placing  his  contributions  before  the  readers  of  the 
JOUBNAL.  J.   N. 


Mt  Deab  Jubqb  : 


Bbookltn,  Jan.  7, 1878. 


I  beg  yon  to  accept  my  thanks  for  the  copies  which 
you  have  kindly  sent  to  me  of  Ths  Albany  Law 
Journal,  containing  year  exceedingly  interesting  and 
timely  articles  illustrative  of  the  life  and  character  of 
Mr.  Choate.  I  rejoice  that  yoar  efforts  to  rescue  so 
much  valaable  testimony  to  his  worth  and  so  many 
facts  concerning  bis  habits  and  history,  before  those, 
who,  from  their  personal  friendship  or  acquaintance, 
are  best  qualified  to  furnish  such  material,  have  quite 
passed  oft  the  stage,  are  so  widely  and  gratefully  ap- 
preciated. Though  a  native  of  Dan  vers,  where  he 
began  tbe  practice  of  the  law,  yet,  while  he  was  there« 
I  was  too  young  to  see  and  hear  him  as  many  of  the 
older  residents  were  wont  to  do.  Bnt  I  recall  how  fre- 
quently he  was  a  favorite  theme  of  conversation  with 
ray  father,  who  was  associated  with  him  not  a  little  in 
political  and  town  affairs,  and  who  had  the  greatest 
respect  and  admiration  for  his  talents  and  virtues. 
After  he  removed  from  Salem  to  Boston,  tbe  charm  of 
tbe  man  and  of  his  eloquence  lingered  long  in  the 
minds  of  all  classes  of  people  in  £ssex  county,  and 
stories  of  his  early  successes  at  tbe  bar,  and  predictions 
of  his  brilliant  future  continued  to  be  rife  in  and  about 
the  scenes  of  his  opening  professional  career.  I  well 
remember  how,  on  one  occasion,  when  thirty  or  forty 
years  ago  he  came  from  Boston  to  Dan  vers  to  try  a 
case  of  local  interest,  a  most  eager  desire  to  see  him 
was  manifested  by  the  villagers,  who  assembled  about 
the  hotel  to  witness  his  arrival,  and  then  crowded  into 
the  hall  to  listen  to  his  argument.  I  was  mjself  but  a 
boy  In  the  thronged  apartment,  and  have  no  very  dis- 
tinct recoUectioQ  of  what  he  said  at  the  time,  but  I 
shall  never  lose  the  impression  wbioh  his  look,  manner 
and  voice  made  upon  me.  In  form,  features  and  ex- 
pression he  was  then  the  perfection  of  manly  beauty, 
while  he  had  already  won  an  enviable  fame  as  an  orator 
and  advocate.  Long  afterward  it  fell  to  me  to  go  to 
the  city  to  engage  him  for  a  lecture.  I  found  him  at 
home,  seated  in  a  soft,  comfortable  arm-chair  and  suf- 
fering severely  from  neuralgic  pains  in  his  head.  The 
brief  interview  Is  precious  to  me  in  memory,  as  well 
because  It  was  the  only  opportunity  that  was  ever  per- 
mitted me  to  exchange  words  with  him,  as  because  he 
seized  the  moment  to  pay  a  tender  tribute  of  esteem 
and  affection  to  one  who  had  recently  died  and  who 
was  yet  dearer  to  me  than  to  himself.  I  always,  how- 
ever, sought  to  hear  him  whenever  it  was  announced 
that  he  would  speak  In  public,  and  whenever  it  was 
possible  for  me  to  be  present .  Some  of  his  later  politi- 
cal speeches  found  no  response  In  one  of  my  own  anti- 
slavery  convictions,  but  there  was  magic  in  his  spell, 
and  there  was  also  truth  in  the  man.  For,  however 
questionable  his  reasoning  may  now  seem.  In  view 
especially  of  all  that  has  since  occurred  in  our 
national    biatorv.    wbo    oan    for    a    moment    donbfc 


that  a  soul  so  sensitive  and  conservative,  yet  so 
patriotic  and  unselfish  as  his,  must  have  l>eeii 
deeply  in  earnest,  as  he  foresaw  and  dreaded  the 
conflict  that  was  near  at  hand,  and  did  all  that  he  could 
to  stay  the  storm.  One  of  the  ablest  utterances  I  ever 
heard  from  him  was,  I  think,  his  speech  on  the  Judi- 
ciary question,  July  14,  1853,  in  tbe  Massachusetts 
Convention,  held  during  that  year  in  Boston,  for  revis- 
ing and  amending  the  State  Constitution.  It  was  an 
exceedingly  powerful  argument,  and  it  was  as  cap- 
tivating in  style  and  delivery  as  It  was  lofty  and 
irresistible  in  Its  logic.  The  hall  of  the  House  of  Rep- 
resentatives was  crowded  in  floor  and  In  gallery,  and 
the  attention  of  all  was  riveted  to  the  end.  JThe 
peroration  was  a  splendid  tribute  to  the  people  of 
Massachusetts,  and  ended  thus :  **  They  have  nothing^ 
timorous  in  them  as  touching  the  largest  liberty.  They 
ratber  like  the  exhilaration  of  crowding  sail  on  the 
noble  old  ship,  and  giving  her  to  scud  away  before  a 
fourteen  knot  breeze;  but  they  know,  too,  if  the  storm 
comes  on  to  blow ;  and  the  masts  go  overboard ;  and 
tbe  gun  deck  is  rolled  under  water;  and  the  lee  shore, 
edged  with  foam,  thunders  under  her  stem,  that  the 
sheet  anchor  and  best  bower  then  are  everything! 
Give  them  good  ground  tackle,  and  they  will  carry  her 
round  the  world  and  back  again  till  there  shall  be  no 
more  sea."  The  effect  of  such  a  speech,  with  these 
concluding  words,  may  be  better  Imagined  than  de- 
scribed. Immediately  as  he  finished  it,  he  put  on  his 
wraps,  even  though  it  was  summer,  and  like  some 
mysterious  personage  walked  out  of  the  assembly, 
followed  by  the  gaze  of  the  impressed  and  admiring 
multitude. 

His  judgment  respecting  one  of  the  notable  men  of 
the  Convention  is  interesting.  The  towns  and  cities 
of  the  Commonwealth  seemed  to  have  vied  with  each 
other  In  electing  as  members  their  leading  statesmen, 
politicians,  lawyers,  jurists,  scholars,  authors,  edit- 
ors, teachers,  reformers,  clergymen,  merchants,  or 
farmers.  It  was  a  very  remarkable  body  of  men,  and 
among  them  were  Bufus  Choate,  Charles  Sumner, 
R.  H.  Dana,  Jr.,  Marcus  Morton,  Otis  P.  Lord,  Henry 
Wilson,  Charles  W.  Upham,  Benjamin  F,  Butler,  WU- 
liam  Appleton,  J.  Thomas  Stevenson,  John  C.  Gray, 
Sidney  Bartlett,  N.  P.  Banks,  Anson  Burlingame, 
Charles  Allen,  Samuel  A.  Elliot,  George  N.  Briggs, 
George  S.  Bout  well,  Henry  L.  Dawes,  F.  B.  Crowuin- 
shield,  George  S.  Hillard,  and  many  others  of  State, 
if  not  National  reputation.  But  Mr.  Choate  told  a 
friend  of  mine,  who  was  a  member  from  Roxbury, 
that  the  man  who  was  the  ruling  genius  of  the  body, 
most  powerfully  controlling  Its  deliberations  and  shap- 
ing its  proceedings,  having  the  most  thorough  knowl- 
edge of  all  his  associates,  and  being  most  fertile  of 
resources  In  adapting  means  to  ends,  always  carrying 
the  whole  business  of  the  Convention  In  his  mind, 
ever  watchlng^his  opportunity,  and  never  failing  to  ac- 
complish his  purpose  —  was  Henry  Wilson.  Such  testi- 
mony from  such  authority,  with  regard  to  the  *'Natiok 
Cobbler,*'  giving  him  so  proud  a  pre-eminence  amidst 
the  assembled  wisdom  of  the  State,  was  a  tribute 
indeed. 

While  spending  my  summer  vacation  at  Beverly  a 
few  months  ago,  I  took  the  cars  one  day  for  Essex  In 
order  to  visit  the  spot  where  the  great  advocate  was 
bom.  On  reaching  the  village,  I  went  with  a  friend  to 
the  head  of  the  creek  where  the  ship-builders  launch 
their  barks,  and  there  joining  two  of  Mr.  Choate's 
nenhewa.  Rufus  and  William,  wo  rowed  together  down 
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the  winding  stream  for  about  a  oouple  of  miles  until 
we  oame  to  the  small  bay  whose  waters  iuolose  ithe 
Island  where  he  first  saw  the  light  and  which  is  itself 
shut  in  bj  the  enfolding  arms  of  the  white  sand 
beaches  that  project  from,  or  lie  along  the  shore.  The 
land  on  either  side,  as  we  had  proceeded  on  our  waj, 
was  mostly  level  and  marshy,  but  about  midway  on 
our  left  it  rose  into  a  gentle  sweU,  and  was  largely 
shaded  by  a  noble  growth  of  oaks,  presenting  a  lovely 
site  for  a  summer  residence.  It  was  long  a  cherished 
dream  of  Mr.  Choate*s — to  which  his  biographer  makes 
a  passing  allusion —that  he  should  one  day  build  him- 
self a  house  here,  where  he  might  each  year  come  and 
rest  awhile  from  his  arduous  professional  toils,  and  re- 
fresh himself  with  the  cool  sea  airs^and  the  old  famil- 
ier  scenes  of  his  infancy  and  youth.  Yet  it  was  too 
lonely  a  spot  for  the  younger  members  of  the  family, 
and  the  project  was  never  realized.  Also  at  the  left, 
and  within  the  little  ba^,  is  what  is  known  as  Dean's 
island.  It  is  a  small  extent  of  land,  covered  with 
trees  and  entirely  uninhabited.  One  could  easily  be- 
lieve concerning  it,  that  it  was  never  the  abode.of  any 
living  creature.  Mr.  Choate  was  one  day  gliding  past 
it,  in  company  with  the  nephew  who  bears  his  name, 
and  was  hearing  the  latter  tell  how  he  had  visited  the 
Bilent  and  unfrequented  spot.  It  was  at  a  time  when 
the  cholera  was  raging  in  various  parts  of  the  country, 
and  was  the  subject  of  general  and  anxious  remark, 
and  the  uncle,  affecting  a  great  horror  of  the  scourge, 
said  with  a  touch  of  his  subdued  yet  |delicious  humor, 
*'^tid  RitfuSf  did  you  find  any  cholera  there  f  " 

The  island  on  which  Mr.  Choate  was  born  is  just 
opposite  the  mouth  of  the  creek,  and  is  separated  from 
the  mainland  by  a  wide  channel  of  water  at  high  tide, 
but  may  with  some  difficulty  1)e  reached  with  a  horse 
and  wagon,  when  the  tide  is  out.  Its  surface  consists 
of  about  three  hundred  acres,  and  the  whole  rises  into  a 
jcall-rounded  eminence  whose  summit  must  be  about 
two  hundred  feet  above  the  level  of  the  water.  Its 
bald,  naked  aspect  is  quite  unrelieved  by  trees  and 
vegetation,  except  as  the  more  southern  slopes  are 
brought  under  some  degree  of  cultivation  by  those  who 
occupy  the  three  farm  bouses  which  are  situated  there. 
In  one  of  these  houses  Rufus  Choate  was  bom,  but 
when  he  was  only  six  months  old  the  family  removed 
to  the  village  where  he  grew  up  to  early  manhood. 
The  house  is  painted  white,  and  has  latterly  re- 
ceived a  piazza  on  the  front,  which  faces  the  south. 
The  island  has  l>een  in  the  possession  of  the  Choate 
family  for  seven  generations.  Its  proper  name 
Is  *'  Choate  island  *'  —  a  name  to  which  the  facts 
'jf  its  original  and  continued  proprietorship  well  en- 
title it,  and  which  is  actually  given  to  it  in  the  maps  of 
the  Coast  Survey.  It  is  now  the  inheritance  of  the 
nephew  Rufus,  and  was  bequeathed  to  him  by  his  illus- 
trious namesake.  The  uncle  always  turned  to  his 
.  birthplace  with  fond  affection,  and  was  wont  to  go 
:  Ihither  in  the  summers  for  a  time,  taking  with  him 
some  books  and  friends.  It  Is  reasonable  to  suppose 
that  the  spot  and  its  surroundings  must  have  exercised 
more  influence  upon  his  mind  and  character  than  those 
who  have  written  about  him  have  been  wont  to  trace. 
Who  can  tell  how  much  of  the  marvelous  beauty  of 
his  lost  lecture  on  '*The  Romance  of  the  Sea,"  or  how 
much  of  the  pathos,  or  witchery,  or  eloquence,  of  many 
another  of  his  productions,  must  have  been  due  to 
what,  in  youth  as  in  maturer  life,  he  thus  often  saw 
and  felt  there  at  his  **  native  isle."  From  the  brow 
of  the  hil*  he  could  discern  in  clear  weather,  far  away 


at  the  north,  the  mountains  of  Maine  and  New  Hamp- 
shire. Beyond  the  marshes  and  the  village  that  lay 
immediately  at  the  west,  he  could  see  not  a  few  of  the 
towns  and  villages  of  Essex  county,  numbering  many 
a  glittering  spire,  and  delight  himself  with  a  richly 
diversified  and  most  pleasing  landscape.  Just  at  the 
south-east  the  great  cape  extended  its  lofty  ridge  far 
out  toward  the  sea,  while  close  along  the  nearer  shore 
lay  various  larger  or  smaller  islands  or  sand-bars,  with 
their  white  cliflb  and  shining  levels,  washed  on  the  one 
side  by  the  waters  of  several  rivers  that  poured  down 
their  currents  from  the  interior,  and  on  the  other  by 
the  waves  of  the  ocean,  whose  vast  expanse,  broaden- 
ing to  the  view,  specked  with  sails,  and  fascinating 
with  its  ever-changing  hues,  completed  the  circuit  of 
the  range.  In  all  this  scenery  there  was  a  breadth  and 
a  variety,  a  certain  lonely  grandeur  and  perpetual  rev- 
elation, which,  to  one  who  was  such  an  ardent  lover  of 
nature,  and  who  was  so  susceptible  and  imaginative  as 
Mr.  Choate,  could  not  have  failed  to  possess  for  him 
an  indescribable  charm. 

We  drank  at  the  well  from  the  "  old  oaken  bucket, 
the  iron  bound  bucket,"  whose  water  was  as  cool  and 
reviving  as  that  which  at  Salisbury,  N.  H.,  once  evoked 
from  Mr.  Webster,  in  his  old  age,  the  fervent  ejacula- 
tion, '* This  water  of  my  father's  well;  it  is  sweeter 
than  the  nectar  of  the  Gods."  And  then  we  entered 
the  house,  saw  the  room  where  the  infant  Rufus  made 
his  advent,  and  the  other  apartments  which  have  been 
so  familiar  to  successive  generations  of  his  name,  list- 
ening to  many  an  interesting  story  of  the  lives  of  those 
who  have  there  had  their  home.  A  fresh  breeze  had 
sprung  up  as  we  returned  to  our  boat,  and  we  were 
borne  gaily  up  the  stream  down  which  we  had  been 
rowed  and  took  tea  with  the  family  of  the  late  David 
Choate  at  the  homestead  to  which  Rufus  was  taken 
when  an  infant  and  which  was  from  that  time  his 
abode  until  he  went  forth  into  the  wider  world.  It 
was  pleasant  to  talk  with  such  of  the  nearest  relatives 
of  the  departed  as  are  still  living  in  Essex,  hear  them 
speak  of  one  of  whom  they  are  so  justly  proud,  and 
see  the  memorials  and  keepsakes  that  teU  of  their  love 
for  him. 

Some  of  the  early  letters  of  Mr.  Choate  have  come  to 
light  since  Prof.  Brown  published  his  Memoirs.  These, 
in  view  of  the  fact  that  they  were  written,  chiefiy,  in  his 
school-day  life,  and  in  consideration  of  the  paucity  of 
such' materials  as  illujtrative  of  his  history,  may  be  re- 
garded as  of  some  interest  and  importance,  though  there 
is  nothing  in  them  of  very  remarkable  significance.  I 
was  permitted  to  take  them  for  a  time  and  make  such 
use  of  them  as  I  might  see  fit,  and  a  few  extracts  from 
them  may  prove  welcome  to  the  readers  of  these  pages 
as  showing  more  fully  his  habits  of  study,  his  tastes  and 
predilections,  and  his  peculiarities  of  mind,  in  that 
formative  period  of  his  life.  It  is  possible  that  one  or 
more  of  these  letters  may  have  been  partly  given  in 
some  form  to  the  public  before,  but  I  am  not  aware 
that  such  has  really  been  the  case,  and  I  am  told  by  his 
nephew  that,  as  a  whole,  they  are  quite  unknown  be- 
yond the  immediate  circle  of  his  friends  or  relatives. 
Some  of  them  abound  in  fun  and  absurdities.  Others 
are  thoughtful  and  sad.  Nearly  all  of  them  indicate 
an  original  cast  of  mind,  an  earnest  love  of  knowledge, 
and  a  strong  determination  to  conquer,  with  a  tender 
and  ardent  affection  for  his  home  and  the  dear  ones 
who  were  there.  „    ^     _■  u.   (Zr^O 

The  first  is  dated  June  17th,  1815,  and  was  written  to 
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bis  brother  David  from  Hampton,  N.  H.,  wbere  he  was 
fitting  himself  at  an  academy  to  enter  oollege.  He 
refers  at  the  outset  to  a  charge  which  he  had  received 
from  the  **  combined  powers,**  or  **  thefol1cs,*'«at  home* 
that  he  shoald  write  Immediately  **  a  long,  solid  letter.' ' 
Then  he  proceeded  thus  :  *'  Did  you  ever  see  a  defini- 
tion of  the  word  ^solid'  T  If  not,  I  will  g^ive  you  one 
from  Bailey's  Dictionary.  *  Solid  (F.  Sollde,  L.  Soli- 
dus),  massive,  hard,  firm,  strong,  real,  substantial, 
sound,  lasting.*  How,"  he  asks,  **oan  I  build  a 
*  solid  letter,'  then,  with  such  materials  as  these,  viz. : 
thin  paper,  no  bigger  than  a  4>^  penny,  shallow 
brain,  and  no  life  at  all  7  "  Instantly  he  dashes  off  into  a 
strain  of  bombast,  interspersed  with  quotations  about 
tho  storms  and  desolations  of  winter  and  the  sunshine 
and  loveliness  of  the  season  that  has  succeeded,  suggest- 
ing that  it  may  all  serve  to  '*  fill  up  "  what  he  evidently 
means  as  a  sort  of  burlesque  of  the  thing  his  family 
have  asked  for.  Toward  the  end  of  the  letter  be 
writes  that  he  has  begun  the  De  Oratore,  and  hopes 
soon  to  be  **  fit."  But  he  depends  much  on  spending  a 
month  or  two  at  home  '*  before  the  Dartmouth  *  Scrape' 
comes  on."  He  is  now  in  the  sixteenth  year  of  his 
age. 

Then  there  is  another  of  these  letters  from  Hampton, 
dated  July  20th,  of  the  same  year,  and  addressed  also 
to  his  brother  David,  in  which  he  debates  the  question, 
in  lawyer-like  fashion,  whether  he  shaillgo  home  before 
tlio  end  of  the  quarter,  the  disputants  being  '^Bnfus 
A  I."  The  reasons  for  his  going  prevail.  **  Tlie  die  U 
cast."  He  says,  **  I  want  some  time  for  relaxation  and 
delivery  from  purgatory  previous  to  besetting  Dart- 
mouth (College." 

He  entered  college  in  the  summer  of  1815,  and  in  a 
letter  written  from  Hanover  and  dated  December  5, 
1815,  he  gives  an  account  of  his  expenses,  which  cer- 
tainly were  small  enough,  and  arranges  with  his 
brother  for  a  visit  home  early  in  January.  He  adds : 
*'  Only  about  ten  or  twelve  of  my  class  remain.  The 
rest  have  taken  schools.  How  thankful  ought  I  to  be 
that  I  am  not  obliged  to  resort  to  this  for  assistance. 
We  who  remain  have  a  chance  to  improve  in  the  lan- 
guages particularly." 

Early  in  the  following  March  he  had  returned  to 
Dartmouth  and  writes  to  David,  ''  Should  I  have  my 
health,  my  acquirements  ought  to  be  great.  Whether 
the  measles  are  hanging  about  me  or  not  is  uncertain. 
I  feel  rather  unwell,  but  a  few  days  will  decide.  Re- 
specting the  afiEairs  of  the  college,  every  thing  is  at 
present  in  dread  uncertainty.  A  storm  seems  to  be 
gathering,  the  sky  lowers  and  ere  long  may  burst  on 
the  present  government  of  the  college.  What  the 
event  may  be,  time  will  discover.  If  the  State  (and 
there  is  no  doubt  of  it)  be  Democratic,  a  revolution 
will  take  place.  Probably  President  Brown  will  be 
dismissed .  In  that  case  the  oollege  will  fall.  However, 
say  nothing— all  may  yet  be  well,  and  if  not,  we  are 
not  to  blame."  .  .  .  *'  The  class  is  ambitious,  and 
to  be  among  the  first,  in  one  which  is  pronounced  the 
best  in  college,  will  bean  arduous  undertaking.  Qood 
health  will  be  absolutely  necessary  for  a  candidate." 
.  .  .  **  These  hints  about  hecMh  may  make  you  un- 
easy, but  you  must  not'  mind  it.  I  sincerely  hope  to 
be  able  to  study  hard,  but  shall  never  injure  myself  in 
that  way.  I  suppose  Washington'^  is  getting  through 
with  the  Reader.    He  fmist  attend  closely  to  Latin  and 

♦A  younger  brother  who  was  bom  January  17,  1808,  and 
died  during  his  senior  year  at  college. 


Greek.  Two  years  would  make  a  thorough  scholar  out 
of  any  thing,  and  if  this  oollege  should  fail  the  more  he 
must  study  to  enter  at  Cambridge.'*  He  says  he  has 
paid  Mrs.  D.  for  his  board,  has  **  discharged  all  debts  " 
and  has  **  some  left,"  but,  as  certain,  necessary  ex- 
penses will  soon  absorb  what  little  money  remains  to 
him,  be  half  sportively  adds,  **I  don't  know  what 
more  to  write,  but  suppose  In  about  a  month  you  send 
me  a  little  money!  "  And  again,  **I  will  now  close, 
requesting  you  to  write  immediately  and  pay  the 
postage. " 

On  November  3, 1816,  he  again  writes  from  Hanover 
to  David,  who  had  evidently  been  very  sick :  "  My 
dear  brother:  My  feelings  on  receiving  another  letter 
from  yon  I  shall  not  pretend  or  attempt  to  describe. 
You  oan  conceive  with  what  anxiety  I  was  waiting 
news  from  home  and  the  joy  I  must  have  felt  in  recog- 
nizing your  well-known  hand— the  hand  indeed  of  one 
as  yon  observe,  *  almost  literally  raised  from  the  dead.' 
How  grateful  ought  we  both  to  feel.  And  if  I  know 
any  thing  of  myself,  I  do  feel  so.  These  gloomy  fore- 
bodings that  distracted  my  waking  hours,  and  the 
dreams  that  haunted  my  sleep,  have  now  left  me,  and 
I  oan  think  of  home  without  its  appearing  dreary  and 
melancholy ;  but  I  will  only  add,  *  My  heart's  desire  is, 
that  the  cure  may  be  perfected.'— Respecting  my  own 
situation,  I  would  tell  you  that  it  is  in  the  highest 
degree  pleasant.  My  room  is  good  and  room-mate 
agreeable,  and  our  fellow  students  in  the  house,  seven 
in  number,  mostly  seniors,  friendly  and  familiar. 
Compared  with  last  term,  my  eyes  are  well,  though  I 
do  not  attempt  studying  evenings,  this  circumstance 
rendering  application  in  the  day  time  necessary.  I 
have  too  much  neglected  exercise  and  my  head  suffers 
for  it.  Since  conversing,  however,  with  Dr.  Mussey, 
I  have  altered  my  habits  and  regularly  exercise  once  a 
day.  The  instruction  we  enjoy  is  most  excellent. 
Pres.  Brown  hears  us  in  Horace  and  Prof.  Shurtleff  in 
Algebra,  and  it  is  our  own  fault  If  we  do  not  make 
suitable  advances.  By  abridging  hours  of  recreation, 
I  have  made  myself  master  of  the  French  grammar  and 
read,  without  a  translation,  one  or  two  pages  in  the 
Original  of  Telemachus  as  an  exercise  every  morning. 
We  have  a  task  assigned  the  class  of  rather  a  singular 
nature,  and  such  a  one  as  will,  with  difficulty,  be  well 
performed :  it  is  the  rendering  into  English  poetry  one 
of  the  Odes  of  Horace,  and  this,  with  two  or  three 
other  exercises  which  fall  upon  us,  will,  I  fear,  oblige 
me  to  hurt  my  eyes  by  application  in  the  evening.  I 
forgot  to  observe,  when  speaking  of  instruction,  that 
Prof.  Adams  corrects  our  compositions." 

Yet  again  he  writes  from  Hanover  to  David,  under 
date  of  Deo.  16,  1816:  *'I  have  been  unavoidably  pre- 
vented, till  this  moment,  from  answering  your  last, 
and  expressing  my  joy  at  its  contents.  You  will  be 
sorry  to  hear  what  I  have  to  tell  you,  respecting  afi^airs 
of  the  oollege.  Intelligence  has  just  reached  us,  that 
another  act  has  passed  both  branches  of  the  Legisla- 
ture and  become  a  law,  authorizing  nine  of  the  new 
trustees  only  to  do  business,  a  number  which  it  is  sup- 
posed oan  very  easily  at  any  time  be  assembled.  That 
this  body  will  convene  immediately,  perhaps  before 
the  end  of  the  term,  and  remove  the  whole  of  the  pres- 
ent government  of  tho  oollege,  and  supply  their  places 
with  men  of  their  own  party,  is  what  the  best  amongst 
us  confidently  expect .  The  situation  of  the  institution 
is,  you  peroeive,  critical  in  the  extreme :  *  Consternation 
turns  the  good  man  pale.'  You  may  judge  better  of 
the  singular  state  of  the  oollege,  and  of  the  confusion 
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which  prevails,  from  the  following  oiroamstanoe.  It 
is  onstomary  for  the  sophomore  olass  to  take  on  itself 
the  business  of  getting  the  catalogue  of  officers  and 
students  annually  printed.  It  was,  as  usual,  done  by 
my  class  this  fall,  with  the  introduction,  if  I  may  so  ex- 
press it,  ^Catalogue  of  the  Oj^flcers  and  Students  of  Dart' 
mouth  CoUeife,*  The  few  democrats  and  fellows  of  *  the 
baser  sort '  amongst  us  immediately  employed  our 
Hanover  democratic  printer  to  strike  off  an  *  edition  * 
in  this  form :  *  CalxHogue  of  the  Officers  aud  Students  of 
Dartmouth  University,  together  with  the  Trustees  [old 
and  new)  and  Cherseers  of  the  same ! '  So  much  for  af- 
fairs of  coUege  .  . .  '*  I  have  been  exceedingly  troabled 
with  headache  and  my  eyes  have  become  somewhat 
iDeak.  I,  therefore,  look  with  Impatience  for  the  close 
of  the  term.  I  would,  however,  observe,  tiiat,  if  my 
health  is  continued,  I  shall  employ  the  coming  vacation 
in  diligent  aud  profitable  study,  and  excepting  the  Lon- 
donderry visit,  which  I  heartily  dread,  I  shall  shut  my- 
self up.  I  have  secured  Smith's  Botany  and  a  'Teie- 
maque*  of  Dr.  Mussey,  to  which  my  attention  will  this 
winter  be  devoted." 

The  last  of  these  letters  which  I  have  in  hand  was 
written  to  Mr.  Choate*s  sister  Hannah,  while  he  was 
studying  law  under  Mr.  Wirt  at  Washington,  and  is 
dated  Sept.  29, 1821.  It  begins  thus:  *' We  sent  you 
sach  a  storm  of  letters  two  or  three  weeks  since,  that 
somehow  we  hardly  thought  to  be  turned  off 
with  but  one  in  answer,  however  full  and  excellent  it 
might  be,  and  so  have  waited  and  waited,  unreasonably 
you  will  say,  in  daily  expectation  of  another  or  two. 
But  I  have  taken  hold  at  last  and  a  letter  you  shall 
have  — with  nothing  in  it  though,  but  very  much  love 
to  you  all,  very  much  joy  at  David's  so  gratifying  re- 
covery and  the  word  'alVs  weU.'  "  A  little  further  on 
he  writes,  "  M.  and  B.  went  to  Mount  Vernon  yester- 
day, and  have  brought  back  leaves,  acorns,  etc.,  plucked 
from  the  g^ve  that  hallows  that  place  and  makes  it  a 
spot  so  dear  to  the  heart  of  every  American.  Sister  S. 
and  I  hope  to  go  down  next  Saturday."  Besides  his 
regular  study  of  the  law,  he  tells  us  that  he  is  ''  en- 
gaged every  other  day  in  the  week,  three  hours  in  a 
school  of  young  ladies  as  a  portant  —  aW  for  cash:  of 
which  the  Dr.  does  not  manage  to  have  any  very  great 
abundance,  or  for  which  I  do  not  choose  to  ask  him.' ' 
He  continues,  **  I  have  some  trifling  debts  which  it  is 
my  determination  you  at  home  never  shall  pay,  and 
seriously  as  I  regret  the  inroad  on  my  hours  of  study, 
I  cheerfully  resign  from  11  to  2.  You  can  hardly  im- 
agine how  much  I  long  to  go  back  to  you,  aud  look 
around  once  more  on  our  family  circle,  aud  on  the 
'hills,  dales  and  waters  of  our  much  loved  birth-place. 
Sometimes  I  almost  determine  to  return  this  fall,  but 
then  what  shall  I  do  for  money  aud  how  shall  I  dispose 
of  my  professional  studies?  So  on  the  whole  I  must 
stand  by,  I  think,  till  June,  1822.  In  the  meantime,  as 
soon  at  least  as  the  session  begins,  we  must  contrive 
to  hear  from  each  other  oftener.  and  when  D.,  who  I 
hope  is  nearly  well  enough  already,  has  so  recovered  as 
to  write,  once  a  week  must  be  the  word.  I  like  this  city 
very  little,  and  hope  and  believe  I  never  shall  make  up 
my  mind  to  stay  here  for  life.  That  question,  as  to 
the  place  of  my  future  residence,  begins  at  last  to  be  a 
very  serious  one,  and  I  think  of  it  daily  aud  nightly. 
Yet  there  are  more  than  two  years  to  me  yet  before  I 
need  decide,  and  all  I  ought  to  wish  to  do  is  to  improve 
them  to  the  very  utmost. "  Again,  as  often  in  the  course 
of  these  letters,  his  fond  affection  for  his  brother  David 


finds  its  wonted  expression.  "You  don't  know  6ow  it 
delights  me  to  hear  of  D.'s  recovery,  and  how  we  want 
to  see  it  under  his  own  hand  and  seal." 

This  David,  who  died  about  five  years  ago  at  the 
age  of  seventy-six,  was,  I  need  scarcely  add,  a  man  of 
much  prominence  and  en*oat  usefulness .  He  possessed 
in  no  small  degree,  many  of  the  extraordinary  natural 
gifts  that  disting^uished  his  more  celebrated  brother, 
and,  though  he  had  had  less  favorable  opportunities 
for  early  culture,  he  nobly  justifies  the  bright  hopes 
that  clustered  about  his  promising  youth  by  the  solid 
and  lasting  service  which  be  rendered,  through  all  his 
manhood,  in  the  interests  of  Education,  Law  and  Re* 
ligiou. 

Among  several  scraps  which  I  have  in  Mr.  Choate's 
handwriting,  is  a  letter  which  he  wrote  from  Wash- 
^igton,  when  he  was  no  longer  a  law  student  there, 
but,  about  twelve  years  later,  Feb.  4, 1833,  when  he  was 
a  member  of  Congress.  A  short  extract  affords  us  a 
glimpse  of  what  some  of  the  national  representatives 
were  thinking  about  and  doing  :  *'  Things  stand  pretty 
dubiously  yet.  However,  the  Union  is  well  enough. 
The  Tariff  we  may  save  by  a  bargain." 

The  last  law  case  which  Mr.  Choate  was  ever  engaged 
in  has  been  referred  to  in  a  previous  communication. 
A  brief,  written  at  the  time  with  his  own  hand,  is  also 
in  my  possession,  and  is  a  curiosity  in  its  way.  Its 
ohirography  makes  quite  credible  the  story,which,  how- 
ever, comes  to  me  from  very  good  authority,  that  a 
now  deceased  member  of  the  Middlesex  bar  once  re- 
ceived from  bira  a  letter  respecting  a  suit  in  which  the 
two  were  associated  with  each  other,  and  being  unable 
to  read  It  or  to  find  any  one  else  who  could  do  so,he  took 
it  back  to  the  writer,  who  was  actually  unable  to  de- 
cipher its  strange  characters.'  himself.  And  were  the 
latter  to  reappear  amongst  us,  after  this  lapse  of  years, 
I  fear  he  would  be  equally  unsuccessful  in  making  out 
the  brief  I  have  mentioned. 

I  have  often  heard  Massachusetts  lawyers  speak  of 
the  strong  prejudice  which  Mr.  Choate  soon  encount- 
ered from  the  older  and  more  conspicuous  members  of 
the  profession  after  his  advent  at  the  Boston  bar.  The 
way  he  had  of  gaining  victories  by  his  brilliant  style, 
his  captivating  eloquence,  his  wonderful  power  over 
juries,  and  his  new  and  novel  methods  of  procedure, 
was  deemed  an  impertinent  departure  from  the  long- 
established  rule  nnd  routine.  Few  could  understand 
him  and  more  than  a  few  persistently  disparaged  his 
talents  and  attainments,  ridiculed  his  effbrts  and  pecu- 
liarities, and  sought  to  annoy  and  perplex  him  in  court 
by  unusual  rudeness.  On  one  occasion  when  he  had 
borne  patiently  many  an  unfriendly  interruption 
and  bitter  taunt,  some  one  who  was  near  asked  him 
why  he  endured  such  treatment  and  why  he  did  not 
retort.  "I  shall  retort,"  he  said,  "by  getting  the 
case."  And  he  got  it. 

Others,  who  were  fitted  for  the  task,  have  already, 
perhaps,  given  us  a  satisfactory  analysis  of  Mr.  Choate's 
mind  and  character.  It  is  not  for  me  to  attempt  it  and 
my  letter  is  even  now  too  long.  But  I  cannot  forbear 
adding  a  word  about  what  has  always  seemed  to  me 
one  of  the  very  finest  of  his  traits.  During  my  sum- 
mer sojourn  at  Beverly,  I  was  a  near  neighbor  of  the 
venerable  Dr.  Boy  den,  whose  testimony,  as  that  of 
the  only  surviving  college  classmate  of  the  great  lawyer, 
you  gave  to  the  public  in  connection  with  your  last  ar- 
ticle. In  several  interviews  I  had  with  him,  he  dwelt 
much  upon  the  many  rare  virtaes  and  excellencies  of 


70 


THE  ALBANr  LAW  JOURNAL. 


his  dUtingaished  and  life-long  friend,  and  touched  par- 
tioularlj  upon  his  generous  appreciation  of  whatever 
was  good  in  others,  and  his  absolute  freedom  from  all 
envy  and  jealousy.  Rufns  Choate  always  wished  and 
aimed  to  excel,  but  he  was  glad  to  see  his  companions 
and  competitors  excel,  also,  and  was  ever  ready  to  help 
them  in  their  struggles  and  toils.  He  coveted  no  pre- 
eminence that  must  needs  be  purchased  at  the  cost  of 
those  who  were  striving  with  him  for  fame  and  glory. 
He  had  no  habit  of  disparaging  his  associates  or  rivals 
at  school,  at  the  bar,  in  legislative  hall  or  in  the  politi- 
cal arena.  I  can  think  of  only  one  instance  by  way  of 
exception.  When  Charles  Francis  Adams,  during  the 
early  years  of  the  Free  Soil  movement,  was  pointing  the 
people  to  the  one  straight  path  of  duty  and  safety,  Mr. 
Choate,  whose  honest  views  and  sympathies  and  ac- 
tions took  a  very  different  direction,  indulged  in  the 
sarcasm  of  referring  to  John  Quincy  Adams  as  the 
** last  of  the  Adamses.**  He  did  not  live  to  see,  to  the 
full  extent,  how  unfortunate  was  the  word.  For  when 
the  awful  conflict  came  wh^ch  no  oratorical  g^f  ts  or  skill- 
ful compromises  could  avert,  and  the  peerless  magi- 
cian of  the  courts  and  of  popular  assemblies  had,  him- 
self, forever  quit  the  stage,  it  was  that  same  son  of  the 
''old  man  eloquent,"  who,  through  long  and  perilous 
years,  rendered  his  country  a  service  abroad  which 
history  will  claim  as  scarcely  inferior,  in  measure  and 
value,  to  any  that  was  performed  by  the  wisest  and  best 
of  our  statesmen  at  home. 

Yours,  very  truly, 

A.  P.  Putnam. 


LAW  REFORM  IN  CONNECTICUT. 

THE  land  of  steady  habits  "  gives  some  promise  of 
better  things  in  legal  procedure  than  it  has  yet 
known.  The  governor  of  Connecticut,  in  his  recent 
message,  spoke  as  follows  of  a  reformation  of  legal 
procedure. 

**  I  beg  also  in  this  connection,  and  as  tending  in  the 
same  direction,  to  call  your  attention  to  our  system  of 
legal  procedure.  I  think  it  difficult  for  the  human 
mind  to  invent  a  more  artificial  plan  of  remedies  than 
those  provided  by  the  common  law.  They  are 
founded  sometimes  on  absurd  fiction,  and  often  on 
pu2zling  and  metaphysical  subtleties,  which  are  not 
seldom  the  despair  of  both  the  bar  and  the  bench,  and 
in  the  midst  of  which  justice  often  miscarries. 

*SThe  system  has  some  merits,  but  it  serves  too  often 
only  to  cudgel  the  brains  of  lawyers  and  entangle  the 
rights  of  parties. 

**  Our  plan  of  judicial  proceedings  is  borrowed  from 
the  English  law.  It  has  been  freed  from  time  to  time 
by  the  decisions  of  courts  and  by  occasional  legislation, 
from  some  of  its  clogs  and  trammels,  but  it  is  still 
cumbersome,  inconvenient,  and  fruitful  of  delay  (and 
expense.  In  England  they  have  at  last,  under  the 
lead  of  the  best  lawyers  of  the  kingdom,  cut  up 
the  system  root  and  branch,  and  reduced  the  multi- 
plied and  complicated  remedies  of  law  and  equity  to 
the  most  direct  and  simple  forms. 

'*  The  same  work  has  been  done  in  part,  but  less  boldly. 
In  several  of  our  sister  States.  This  work,  if  attempted 
here,  must  be  done  with  a  wise  moderation  and  with 
the  utmost  care  and  painstaking.  It  requires  the  best 
legal  ability  of  the  State.  I  recommend  that  a  com- 
mission be  raised  to  take  this  matter  into  considera- 
tion, and  if  they  shall  thiuk'.it  expedient,  to  rej[>ort  to 
the  next  assembly  a  bill  for  the  simplification  of  our 


system  of  legal  procedure,  and  for  the  more  speedy  ad- 
ministration of  justice.  There  is  no  use  of  soratoldng 
the  skin  where  incision  and  surgery  are  needed*" 


EXAMINATION  OF  ADVERSE  PARTIES 
THE  NEW  CODE. 
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People  y.  Mutual  Gas-light  Co.  of  Brooklyn. 

A  director  of  a  corporation  may  be  examined  under  the  pro- 
visions of  sectiuns  870  and  878  of  the  Code  of  Civil  Proced* 
ure,  relating  to  the  taking  of  the  deposition  of  a  party 
to  an  action. 

MOTION  at  Special  Term  of  Supreme  Court,  Second 
District,  to  vacate  order  to  take  deposition  of  a 
director  of  defendant  corporation.  The  facts  sufficiently 
appear  in  the  opinion. 

Gilbert,  J.  An  order  having  been  made  at  SpeciiU 
Term  that  Alexander  Studwell,  a  director  of  the  de- 
fendant corporation,  be  examined  and  his  deposition 
taken  pursuant  to  sections  870  and  873  of  the  Code.  Mr. 
StudweH  now  moves  to  vacate  the  order  on  the  ground 
that  it  was  not  authorized  by  the  sections  referred  to. 
The  ground  of  the  objection  is  that  Mr.  Studwell  is  not 
a  party  to  the  action,  and  his  examination  would  not 
be  an  exercise  of  the  right  given  to  have  the  deposition 
of  a  party  taken.  The  objection,  if  allowable,  must 
necessarily  frustrate  the  statute  in  every  case  where  a 
corporation  is  the  party  against  which  the  examination 
is  sought.  And  such  a  construction  was  given  by  this 
court  in  Ooodyearv,  Phenix  Rubber  Co.,  48  Barb.  522« 
to  a  similar  provision  of  the  former  Code.  The  con. 
trary  was  held  in  Carry.  Gt,  WP4it.  Ins,  Co.,  3  Daly,  160. 
See,  also,  1  Robt.  610;  22  N.  Y.  858. 

With  this  conflict  of  direct  adjudication  upon  the 
point  before  me,  I  must  yield  to  my  own  opinion  upon 
the  subject.  I  think  it  is  the  duty  of  courts  to  enforce/ 
statutes  if  a  way  for  doing  so  can  be  devised,  and  that 
they  have  no  power  in  any  case  to  frustrate  a  statute 
if  it  be  practicable  to  carry  it  into  eflfect. 

The  right  given  by  section  870  of  the  Code  to  take  the 
deposition  of  a  party  to  an  action  is  an  absolute  one.  2 
Wait*8  Pr.  710.  No  exception  of  a  corporation  has  been 
made.  In  respect  to  this  right  to  examine,  therefore, 
a  corporation  stands  on  the  same  footing  with  a  natu- 
ral person.  Being  a  party,  the  adverse  jmrty  has  a 
right  to  take  its  deposition.  The  only  difficulty  in 
giving  effect  to  such  right  arises  from  the  incapacity  of 
a  corporation  to  make  answers  under  oath.  The  same 
difficulty  existed  in  the  administration  of  the  former  * 
practice  of  courts  of  equity,  in  cases  of  discovery, 
against  corporations.  As  a  corporation  could  not  an- 
swer upon  oath  but  only  under  its  common  seal,  the 
plaintiff  was  permitted  to  make  individual  members 
of  the  corporation  parties  defendant,  although  they 
had  no  i>ecuniary  interest  in  the  controversy,  for  the 
sole  purpose  of  compelling  a  discovery  upon  oath.  This 
practice  was  a  relaxation  of  a  well-established  general 
rule  that  a  mere  witness  cannot  be  made  defendant, 
and  it  was  permitted  because  otherwise  there  would 
be  a  failure  of  justice.  Aug.  &  Am.  on  Corp.,  10th  ed., 
§9  674r^76;  IDanl.  Ch.  Pr.,4th  Am.  ed.,144eUc</..aiid 
cases  cited;  Vermiiyea  v.  FuUon  Batik,  1  Pal.  37;  Jia«- 
terav.  Bessie  Oalena  Lead  Mining  Co.,  2Sandf.  Ch. 
801;  Mclntyre  v.  Union  College,  6  Pai.  229;  Many  v, 
Beekinan  Iron  Co.,  9  id.  188.  Bills  of  discovery  have 
been  abolished,but  the  substance  of  that  remedy  has 
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beeu  preserved  bj  seotion  870  of  the  Code.  To  make  the 
latter  efficacious  iu  the  cane  of  a  corporation  defendant, 
it  needs  only  the  adoption  of  a  meana  of  compelling  the 
offlcen  of  a  corporation  to  submit  to  an  examination 
analogous  to  that  renorted  to  by  courts  of  equity,  to 
which  reference  has  l>een  made,  namely,  the  making  of 
them  parties  to  the  proceeding  for  a  discovery.  That 
is  done  by  inserting  in  the  order  for  an  examination 
the  name  of  an  officer  as  tmstep  of  the  corporation,  and 
requiring  him  to  attend  and  be  examined. 

Considering  the  facilities  afforded  by  general  laws 
for  the  formation  of  corporations,  their  capacity  for 
evil,  and  the  numerous  instances  of  maladministration 
of  the  affairs  thereof , the  right  given  by  section  870  of  the 
Code  must  be  regarded  as  a  valuable  safeguard  against 
frauds  and  breaches  of  trust,  which  should  be  pre- 
served and  enforced  by  every  reasonable  and  fair  in- 
tendment. 

The  motion  is  denied,  and  Mr.  Studwell  is  required  to 
appear  on  the  12th  instant  at  10  ▲.  m .  and  be  examined. 


LIABILITY  OF  PRINCIPAL  FOR  FRAUDULENT 
MISREPRESENTATION  OF  AGENT. 

JUDICIAL  OOMMITTBB  OF  FRTVT  OOUNOIL,  NOVSM. 
BER88,1877. 

SwiBs  et  dL,  appellants,  y.  Francis. 

^.,  who  was  agent  of  the  respondent,  and  practically  carried 
on  his  business,  sent  to  the  appellants.  In  the  ordinary 
course  of  business,  an  account  showing  that  certain  ad- 
"^^oes  had  been  made  on  goods  on  their  account,  and 
drew  a  bill  on  them  for  the  amount,  which  was  duly 
honored.  The  advances  had  not  been  made,  and  8.  had 
appropriated  the  amount  to  his  own  use. 

In  ao  action  brought  by  the  appellants  against  the  respond- 
ent to  recover  the  amount  of  the  bill: 

field  (reversing  the  Judgment  of  the  court  below),  that  the 
case  fell  within  the  principles  laid  down  In  Barwich  v. 
The  EiioUsh  Joint  Stock  Bank  ao  L.  T.  Rep.  [N.  8.]  461 ;  L. 
Bep.,  2  Ex.  260).  and  Mackay  v.  The  Commercial  Bank  of 
New  Bruntwick  (80  L.  T.  Rep.  [N.  S.]  180 ;  L.  Rep.,  5  P.  0. 
412),  and  that  the  appellants  were  entitled  to  recover. 

THIS  was  an  appeal  from  a  decree  of  C.  W.  Goodwin, 
Esq.,  acting  chief  judge  of  Her  Majesty's  Supreme 
Coart  for  China  and  Japan,  at  Shanghai,  made  on  the 
15th  Feb. ,  1877,  on  a  special  case.  The  questions  stated 
for  the  opinion  of  the  court  were,  whether  the  respond- 
ent was  liable  to  the  appellants  in  the  sums  of  taels 
8073.30  and  taels  57.18  respectively,  together  with  in- 
terest from  the  2d  April,  1876.  The  court  decreed  that 
the  respondent  should  pay  to  the  appellants  the  sum 
of  taels  57.18,  and  that  the  claim  of  the  appellants  for 
the  sum  of  taels  6073.30  and  interest  should  be  dis- 
missed, and  that  the  appellants  should  pay  to  the 
respondent  the  costs  of  suit.  This  appeal  was  entered 
against  so  much  of  the  said  decree  as  relates  to  the 
claim  for  the  sum  of  taels  6073.30  and  interest,  and  to 
the  costs  of  suit. 

It  appeared  from  the  special  case  that  the  appellants 
acted  as  general  agents  in  China  of  the  China  Naviga- 
tion Company  (Limited),  an  English  Joint  Stock  (>>m- 
pany  owning  aline  of  steamers  running  between  ports 
on  the  River  Yangtsze.  The  respondent,  who  resided 
and  carried  on  business  at  Shanghai,  also  carried  on 
business  under  the  style  of  Francis  &  Co.,  at  Kluki- 
ang,  one  of  the  ports  on  the  said  river,  and  he  acted 
t  €X  tlie  oompany  at  Kiuklang,  under  the  di- 


rection of  the  appellants.  The  business  of  the  re- 
spondent at  Kiuklang  was  practically  carried  on  by 
one  W.  H.  Shaw,  who  was  employed  and  paid  by  the 
respondent,  and  who  signed  the  name  of  Francis  & 
Co.,  per  procuration. 

The  respondent  was  remunerated  by  a  commission 
on  the  freight  and  passage  moneys  earned  through  his 
agency. 

It  was  part  of  the  business  of  the  appellants  (on 
their  own  account,  and  not  as  agents  of  the  company) 
to  make  advances  through  the  respondent  and  other 
local  agents,  at  the  various  ports  on  the  river,  to 
Chinese  merchants  upon  goods  intended  for  shipment, 
or  in  the  course  of  shipment.  Such  advances  were 
from  time  to  time  made  through  the  respondent  at 
Kiuklang;  they  were  made  either  with  sycee  remitted 
for  the  purpose  by  the  appellants,  or  with  the  proceeds 
of  drafts  drawn  in  respect  of  them  by  the  respondent 
on  the  appellants.  The  respondent's  firm  rendered 
accounts  to  the  appellants  monthly,  or,  If  required, 
oftener.  The  respondent  derived  benefit  from  the 
advances,  because,  unless  he  had  facilities  for  making 
advances,  the  native  shippers  would,  in  many  cases, 
have  gone  to  rival  companies,  and  so  the  respondent 
would  have  lost  his  commission. 

In  one  of  these  accounts  rendered  by  Shaw  it  was 
represented  by  entries  that  respondent  had  advanced 
money  on  goods  which  appellants  were  entitled  to  as- 
sume were  under  the  control  of  the  company  men- 
tioned. In  fact,  no  such  advances  had  been  made,  and 
the  entries  stating  that  they  had  been  were  false.  At 
the  time  this  account  was  rendered,  Shaw,  In  the  name 
of  respondent's  firm,  drew  for  the  balance  shown  by 
the  account,  and  the  draft  was  duly  honored  by  appel- 
lants. Subsequently  a  similar  account  was  rendered, 
containing  similar  false  entries,  and  a  draft  was  made, 
and  the  sums  said  to  have  l>een  advanced  by  the  re- 
spondent to  native  merchants  had  In  fact  never  been 
advanced,  and  Shaw  appropriated  them  to  his  own 
use,  out  of  moneys  of  the  respondent  under  his  con- 
trol as  agent  and  manager  of  respondent. 

The  court  below  was  of  opinion  that  the  appellants 
were  not  entitled  to  recover  the  said  sum  of  taels 
0073.30,  and  dismissed  the  claim  of  the  appellants  for 
the  said  sum  and  interest,  and  directed  the  appellants 
to  pay  to  the  respondent  the  taxed  costs  of  suit. 

From  this  judgment  the  present  appeal  was  brought. 
The  respondent  did  not  appear,  and  the  appeal  was 
consequently  heard  ex  parte. 

G.  Bruce  (Betijamin,  Q.  C,  with  him),  for  appellants, 
cited  Swift  v.  Jewebury,  30  L.  T.  Rep.  (N.  S.)31;  L. 
Rep.,  9Q.  B.  301;  Re  UnUed  Service  Company,  23  L. 
T.  Rep.  (N.  8.)  620;  L.  Rep.,  6  Ch.  212;  Weaterti  Bank 
of  Scotland  v.  Addie,  L.  Rep.,  1  H.  of  L.  Sc.  145;  Bw- 
wiek  V.  English  Joint  Stock  Bank,  16  L.  T.  Rep.  (N. 
S.)  461;  L.  Rep.,  2  Ex.  269;  Mackay  v.  Commercioi 
Bank  of  New  Brmiswick,  30  L.  T.  Rep.  (N.  S.)  180;  L. 
Rep.,  5  P.  C.  304;  UdeU  v.  AtherUm,  4  L.  T.  Rep. 
(N.  S.)  797;  7  H.  &  N.  172;  MakersyY.  Ramsay,  9  CI. 
&  F.  818. 

Their  Lordships*  judgment  was  delivered  by 

Sir  Robert  Collibr,  who,  after  going  through  the 
facts  of  the  case  as  set  out  above,  continued :  Their 
Lordships  are  of  opinion  that  it  was  within  the 
scope  of  the  authority  of  Mr.  Shaw,  as  that  expres- 
sion has  been  defined  in  many  cases,  to  make  out  the 
account  which  is  spoken  of,  to  insert  in  it  the  advances 
made  on  goods  on  account  of  the  plaintiffs ;  and  to       J 
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draw  the  bill  for  the  purpose  of  covering  the  balance 
of  the  account.  All  this  was  in  the  ordinaiy  course 
of  business.  It  is  of  course  not  to  be  assumed  that  he 
was  authorized  to  commit  a  fraud  by  making  the  false 
entry  of  the  advances  of  5800  taels;  but  it  would  have 
been  within  the  scope  of  his  authority  to  make  an  ad- 
vance of  that  kiud«  and  to  enter  it  in  the  account 
when  made,  and  the  case,  therefore,  in  their  Lord- 
ships* opinion,  falls  within  the  principle  which  is  well 
stated  by  Willes,  J.,  in  the  case  of  Barwick  v.  TheEn^ 
glish  Joint  Stock  Batik  (16  L.  T.  Rep.  [N .  S  ]  461 ;  L. 
Rep.,  2  Ex.  259),  where  he  observes:  ''In  all  these 
cases  it  may  be  said,  as  it  was  said  here,  that  the  mas- 
ter had  not  authorized  the  act.  It  is  true  he  had  not 
authorized  the  particular  act,  but  he  has  put  the  agent 
in  his  place  to  do  that  class  of  acts,  and  he  must  be 
answerable  for  the  manner  in  which  that  agent  has 
conducted  himself  in  doing  the  business  which  it  was 
the  act  of  his  master  to  place  him  In."  This  doctrine 
has  been  also  laid  down  by  this  board  in  the  case  of 
Mackay  v.  The  Commercial  Bank  of  New  Brunswick 
(L.  Rep.,  5  P.  C.  3W;  30L.  T.  Rep.  [N.  8.]  180).  Their 
Lordships  are  disposed  to  infer  that  Shaw,  instead  of 
advancing  the  5800  taels,  which  he  pretended  had 
been  advanced  to  merchants  upon  cargoes  to  be  ship- 
ped, in  reality  appropriated  so  much  of  his  master^s 
money  to  his  own  use,  and  having  so  misappropriated 
it,  drew  a  bill  in  the  name  of  his  master  and  in  the 
course  of  business  upon  the  plaintiff^  for  replacing 
that  money,  and  that  the  plaintlflb  have  repaid  to  Mr. 
Francis  the  money  of  his  own,  which  had  been  mis- 
Appropriated  by  his  agent.  But  even  if  It  l>e  assumed, 
as  perhaps  It  was  in  the  court  below,  that  Shaw  appro- 
priated only  the  proceeds  of  the  bill  which  had  been 
drawn  for  the  increased  balance  to  the  extent  of  5800 
taels,  still  it  appears  to  their  Lordships  that  no  sub- 
stantial difference  would  arise  in  the  legal  bearings  of 
the  case.  Tlie  bill  was  drawn  by  him  in  pursuance  of 
a  general  authority  which  he  had  to  draw  on  behalf  of 
Francis  &  Co.,  whose  sole  reproseiitative  he  was  In  the 
business  which  Frauds  carried  on  at  Kluklang;  It  was 
paid  by  the  defendants  to  the  account  of  Francis  &  Co. 
for  a  general  balance,  which  was  Improperly  increased 
by  the  amount  of  5800  taels.  The  proceeds  of  this 
bill  belonged  to  Francis  &  Co.,  and  the  case  comes 
to  this,  that  5800  taels  were  paid  to  Francis  &  Co.,  by 
the  plalntiflia,  without  any  consideration  whatever,  and 
that  Shaw  fraudulently  misappropriated  that  money. 
In  either  aspect  of  the  case  it  appears  to  their  Lord- 
ships to  fall  within  the  authority  of  the  case  which 
has  been  referred  to,  of  Barwick  v.  The  English  Joint 
Stock  Bank,  as  well  as  within  the  authority  of  Mackay 
V.  The  Commercial  Bank  of  New  Brujisufiok.  Their 
Lordships  have  only  further  to  observe  that  it  would 
appear  to  them  that  the  court  below  was  somewhat 
misled  by  the  assumption  that  the  law  concerning  the 
relations  of  bailor  and  bailee  applies  to  this  case.  If 
the  question  had  arisen  with  respect  to  an  actual 
transmission  of  bullion  or  coin  which  had  been  stolen 
by  Shaw,  the  observations  of  the  court  would  have 
been  applicable,  but  it  appears  to  their  Lordships  that 
this  case  is  governed  by  other  considerations,  to  which 
they  have  referred.  Under  these  circumstances  their 
Lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  court  below  be  reversed,  and  that 
judgment  be  entered  for  the  plaintiffs  for  6073.30  taels 
(Shanghai  currency)  in  addition  to  the  sum  for  which 
it  is  at  present  entered,  together  with  interest  to  be 


fixed  and  calculated,  in  the  manner  provided  by  the 
special  case,  and  that  the  record  be  remanded  to  the 
Supreme  Court  at  Shanghai  for  this  purpose.  The 
appellants  will  have  the  costs  of  the  appeal. 


STATE  INTERFERENCE 
RIGHTS. 


WITH   PATENT 


UNTTBD  STATES  CIRCUIT  COURT  FOR  THE  SOUTH- 
ERN DISTRICT  OF  OHIO. 

WooiiKN  V.  Banker. 

A  state  statute  requiring  notes  given  for  patent  rights  or 
patented  inventions  to  bear  the  words  '^given  for  a  patent 
right"  is  contrary  to  the  Constitution  of  the  united 
States  and  void. 

ACJTION  upon  a  promissory  note.— Upon  the  trial  In 
the  District  Court  before  Swing,  J.,  and  a  jury, 
the  statute  mentioned  in  the  following  opinion  was 
held  unconstitutional,  and  a  verdict  was  rendered  for 
the  plaintiff.  A  motion  for  a  new  trial  was  heard  by 
Mr.  Justice  Swayne.    The  opinion  is  as  follows : 

SwAYNB,  J.  The  plaintiff  brought  his  action  upon  a 
promissory  note  of  $500,  containing  the  words,  "given 
for  a  patent  right."  The  defendant  set  up  failure  of 
consideration  for  that  the  patent  right  was  void  for 
want  of  novelty,  and  of  no  value,  relying  upon  the 
statute  of  Ohio,  passed  May  4, 1809,  S 66,  O.  L.  93,  which 
provides  that  **any  note  the  consideration  for  which 
shall  consist  in  whole  or  in  part  of  the  right  to  make, 
use  or  vend,  any  patent  invention  or  inventions  claimed 
to  be  patented,  shall  have  the  words  **  given  for  a  pat- 
ent right  *  prominently  and  legibly  written  or  printed 
on  the  face  of  such  note  above  the  signature,  and  such 
note  or  instrument  in  the  hands  of  any  purchaser  or 
holder  shall  be  subject  to  the  same  defenses  as  in  the 
hands  of  the  original  owner  or  holder." 

The  reply  sets  up  that  the  plaintiff's  intestate  pur- 
chased said  note  for  value,  without  notice,  before 
maturity. 

Upon  a  trial  to  a  Jury,  the  defendant  offered  evidence 
to  show  that  when  the  note  fell  due,  and  demand  was 
made,  he  offered  to  return  the  patent  right  and  cancel 
the  obligation.  The  court  refused  to  admit  the  evi- 
dence, and  defendant's  counsel  excepted.  An  excep- 
tion was  also  taken  to  the  refusal  of  the  court  to  admit 
evidence  that  the  patent  was  void  for  want  of  novelty, 
and  of  no  value,  and  also  to  the  charge  of  the  court, 
because  the  jury  were  not  Instructed  that  the  defend- 
ant was  entitled  to  the  same  defenses  against  the 
plaintiff,  although  an  innocent  purchaser  for  value  be- 
fore maturity,  as  he  would  have  against  the  original 
payee. 

These  exceptions  raise  the  question  of  the  constitu- 
tionality of  the  statute  of  Ohio  above  quoted,  and  how 
much  soever  it  might  be  disagreeable  to  this  court  to 
pronounce  upon  the  unconstitutionality  of  a  State 
statute  before  the  Supreme  Court  of  that  State  has  done 
BO,  the  merits  of  this  case  require  such  duty  of  us,  and 
we  cannot  shrink  from  it. 

A  construction  has  been  given  to  the  statute  in  one  of 
its  bearings  by  the  Supreme  Court  of  the  State  of  Ohio 
in  The  State  v.  Peck,  26  Ohio  St.  29,  in  which  the  court 
say :  **  To  construe  the  phrases  "  patent  right,  patented 
invention,  and  inventions  claimed  to  be  patented  "  as 
used  in  the  act  to  mean  machines  manufactured  under 
letters  patent  by  the  patentee  or  bis  assigns,  would 
give  to  them  not  only  an  unusual,  forced  and  unnatu- 
ral import,  but  would  seriously  interfere  with  and 
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iDJare  the  maiiufaotarinf?  interests  and  oommeroial 
proeperitj  of  the  State,  which  cannot  be  presumed  to 
have  been  intended  by  the  General  Assembly  in  the 
passage  of  the  act." 

That  the  Constitution  of  the  United  States  has  con- 
ferred upon  the  Congress  the  power  **  To  promote  the 
progress  of  science  and  the  useful  arts,  by  securing, 
for  a  limited  time,  to  authors  and  inventors  the  exclu- 
sive right  to  their  respective  writings  and  discoveries  '* 
by  §  8,  art.  1,  is  no  more  certain  than  that  such  power 
has  been  exercised  by  the  enactment  of  patent  laws, 
and  that  no  State  can  limit,  control,  or  even  exercise 
the  power.  Congress  has  not  only  regulated  the  man- 
ner in  which  a  patent  may  be  obtained,  but  it  has  pre- 
scribed the  manner  in  which  it  may  be  sold  and  con- 
veyed, and  has  imposed  the  penalties  for  the  infringe- 
ment thereof.  The  national  government  has,  therefore, 
made  a  patent  right  property.  The  patentee  has  paid 
the  government  for  the  monopoly,  and  it  is  bound  to 
protect  him  and  his  assignee  In  the  use  and  enjoyment 
of  it.  Any  interference  whatever  by  any  State,  that 
will  impair  the  right  to  make,  use,  or  vend  any  patented 
article,  or  the  right  to  assign  the  patent  or  any  part  of 
it,  is  forbidden  by  the  highest  organic  law.  The  stat- 
ute in  question  is  such  an  interference  aud  is  uncon- 
stitutional. 

We  are  supported  in  this  opinion  by  every  court  that 
has  had  occasion  to  pass  directly  upon  the  question. 

Uavjb,  J,,  Inre  RobinHotiy  reported  in  2  Bisl.  809, 
pronoanced  the  Indiana  law,  similar  in  terms  to  the 
Ohio  law,  clearly  unconstitutional. 

The  Supreme  Court  of  Indiana,  in  Helm  v.  First  Nc^- 
tional  Datnk,  43  Ind.  167,  held  that  as  the  Federal  gov- 
ernment has  continuously,  from  the  adoption  of  the 
Constitution  down  to  the  present  time,  legislated  on 
the  subject  of  patents,  and  as,  from  the  nature  aud 
subject  of  the  power,  it  cannot  conveniently  be  exer- 
cised by  the  State,  it  must  necessarily  be  exercised  by 
the  national  government  exclusively,  and  adds:  '*  We 
are  of  the  opinion  that  the  legislature  of  Indiana  pos- 
sessed no  power  to  pass  the  statute  under  considera- 
tion, aud  it  must,  therefore,  be  held  unconstitutional 
and  void." 

And  so  in  Htreth  v.  Merchant  Natiwud  Bank,  84 
ind.  880,  it  was  held  that  a  maker  of  a  promissory  note 
ill  the  hands  of  an  innocent  purchaser  for  value  before 
due,  could  not  be  heard  to  plead  fraud,  or  failure  of 
c<»usideration,  although  **  given  for  a  patent  right  ** 
was  in  the  body  of  the  note,  and  that  these  words  did 
not  put  the  purchaser  on  his  guard,  or  convey  any  no- 
tice whatever,  being  equivalent  to  **  value  received.'* 
And  BO,  in  fioscoiZ  v.  Whitmorty  10  Me.  102;  Smiih  v. 
Hiscock,  U  id. 

There  is  no  error  In  rejecting  the  evidence  oflPered, 
nor  in  refusing  to  charge  the  jury  as  requested.  The 
decision  of  the  court  below  is  sustained,  aud  judgment 
may  be  entered  on  the  verdict.  Leave  to  have  the 
cause  certified  to  the  Supreme  Court  refused. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

BANKKUPTCT. 

Mere  pcissive  non-resistance  to  judicial  proceedings 
not  giving  a  preference.  —  The  mere  non-re«istance  of 
a  debtor  to  judicial  proceedings  against  him,  when 
the  debt  is  due  and  there  is  no  valid  defense  to  it,  is 
not  the  suffering  aud  giving  a  preference  under  the 
bankrupt  act.    It  is  also  held  that  the   facts  that  the 


debtor  does  not  himself  file  the  petition  in  bankruptcy 
under  such  circumstances,  and  that  the  creditor  was 
aware  of  the  insolvency  of  the  debtor,  do  not  avoid 
the  judgment  and  execution.  (Wilson  v.  The  City 
Bank,  17  Wall.  473.)  Judgment  of  Circuit  Court,  S.  D., 
New  York,  reversed.  Tenth  National  Bank  of  New 
York,  appellants,  v.  Warren  et  al.    Opinion  by  Hunt,  J. 

CONSTITUTIONAL  LAW. 

Depj-iving  person  of  property  without  due  process  of 
law:  origin  and  history  of  constitutional  provision: 
definition.  —  An  assessment  of  the  real  estate  of  plain- 
tiff in  error  in  the  city  of  New  Orleans  for  draining  the 
swamps  of  that  city  was  resisted  in  the  State  courts, 
and  is  brought  here  by  writ  of  error,  on  the  ground 
that  the  proceeding  deprives  the  owner  of  his  prop- 
erty without  due  process  of  law.  The  origin  and  his- 
tory of  this  provision  of  the  Constitution  considered  as 
found  in  ma^jna  charta  aud  in  the  fifth  and  fourteenth 
amendments  to  the  Constitution  of  the  United  States. 
The  di£Bculty  and  the  danger  of  attempting  an  author- 
itative definition  of  what  it  is  for  a  State  to  deprive 
a  person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law,  within  the  meaning  of  the  fourteenth 
amendment  suggested,  and  the  better  mode  held  to  be 
to  arrive  at  a  sound  definition  by  the  annunciation  of 
the  principles  which  govern  each  case  as  it  arises. 
Judgment  of  Supreme  Court  of  Louisiana  affirmed. 
Davidson,  plaintiff  in  error,  v.  Administrators  of  New 
Orleans.    Opinion  by  Miller,  J. 

2.  What  due  process  of  law  does  not  require.  —  It  has 
already  been  decided  in  this  court  that  due  process  of 
law  does  not  require  that  the  assertion  of  the  rights  of 
the  public  against  the  individual,  or  the  imposition  of 
burdens  upon  his  property  for  the  public  use,  should  in 
all  cases  be  done  by  a  resort  to  the  courts  of  justice. 
{Murray  v.  Hoboken  Co.,  18  How.,  and  McMillan  v. 
Anderson*,  at  this  term.)  lb. 

8.  Tax  or  assessment  imposed  by  SUUe  statute :  what 
is  due  process  of  law.  —  In  the  present  case  we  hold 
that  when  such  a  burden  or  the  fixing  of  a  tax  or 
assessment  Is  by  the  statute  of  the  State  required  to  be 
submitted  to  a  court  of  justice  before  it  becomes  ef- 
fectual, with  notice  to  the  owners  and  the  right  on 
their  part  to  appear  and  contest  the  assessment,  this  is 
due  process  of  law  within  the  meaning  of  the  Consti- 
tution, lb. 

4.  What  are  matters  in  which  State  authoi-ities  are  not 
controlled  by  Federal  Constitution.  —  Neither  the  corpo- 
rate agency  by  which  the  work  is  done,  the  excessive 
price  allowed  for  the  work  by  statute,  nor  the  relative 
importance  of  the  work  to  the  value  of  the  land 
assessed,  nor  the  fact  that  the  assessment  is  made  before 
the  work  is  done,  nor  that  the  assessment  is  unequal  as 
regards  the  benefits  conferred,  nor  that  personal 
judgments  are  rendered  for  the  amount  assessed,  are 
matters  in  which  the  Federal  Constitution  controls  the 
State  authorities.  lb. 

6.  State  law  authorisHng  dams  across  small  navigable 
Wvers.— In  the  absence  of  legislation  of  Cougress  regu- 
lating the  matter,  acts  of  the  legislature  of  Wisconsin 
providing  for  the  erection  of  dams  aud  booms  upon 
small  streams  wholly  within  the  State,  but  navigable 
a  short  distance  up  from  their  mouths,  but  whose 
chief  value  for  water  carriage  is  for  logs,  sawed  lum- 
ber, etc.,  the  structures  mentioned  being  necessary  to 
develop  and  utilize  such  value,  held  not  invalid,  as 
being  in  coutraventiou  of  the  commerce  clause  of  the 
Federal  Constitution.    Judgment  of  CircuitC^urt,  W, 


74 


THE  ALBANY  LAW  JOURNAL. 


D.  Wisoousin,   reversed.    Pound  et   cU,,  plaintiff's  in 
error,  v.  Turck  et  al    Opinion  by  Miller,  J. 

CONTRACTS. 

1.  Statute  requ(ring  contract  to  be  in  vjritln{f:  con- 
tract under,  void  if  not  in  writing,— The  provision  of 
the  act  of  Congress  of  June  2, 1862,  entitled  **  Au  act  to 
prevent  and  punish  fraud  on  the  part  of .  officers  in- 
trusted with  the  making  of  contracts  for  the  govern- 
ment," requiring  every  contract  by  or  on  behalf  of  the 
secretary  of  war,  secretary  of  the  navy,  or  secretary  of 
the  interior,  or  officers  under  them,  to  be  made  in 
writing,  etc.,  is  mandatory,  and  a  parol  contract  is  not 
binding.  Judgment  of  Court  of  Claims  affirmed. 
Clark,  appellant,  v.  United  States.  Opinion  by  Brad- 
ley, J. 

2.  Performance  by  one  party  of  parol  contract  raises 
an  implied  contract  to  pay  quantum  meruit  —  But  a 
parol  contract,  for  the  hire  of  a  vessel  by  the  United 
States,  performed  on  the  part  of  the  owner  of  the  ves- 
sel, will  entitle  the  owner  to  recover  for  the  value  the 
use  of  the  vessel  as  upon  an  implied  contract  for  a 
quantum  meruiL    lb. 

8.  Bailee  for  hire,  token  not  liable  for  loss  of  property 
bailed.—  If,  however,  the  vessel  is  lost,  and  the  govern- 
ment officers  were  exercising  ordinary  diligence  in  its 
care,  the  loss  falls  upon  the  owner.  A  bailee  for  hire 
is  only  responsible  for  ordinary  diligence  and  liable  for 
ordinary  negligence,  in  the  care  of  the  property  bailed. 
This  is  not  only  the  common  law,  but  the  general  law 
on  the  subject.  (Jones  on  Bailm.  88 ;  Story  on  Bailm. 
896,  899;  Domat,  Lois  CivUes,  lib.  I,  tit.  IV,  §  8,  par. 
8,  4;  BeU's  Com.  481,  483,  7th  ed.)  lb. 


COURT  OP  APPEALS  ABSTRACT. 

BANK  CUBCK. 

Not  an  equitable  assignment  of  the  fund  drawn  on: 
check  in  payment  of  insurance  policy.— An  insurance 
company  gave  petitioner  a  check  upon  a  banking  insti- 
tution where  it  had  funds  sufficient  to  meet  the  check, 
in  settlement  of  a  policy  upon  the  life  of  petitioner's 
husband.  Before  the  check  was  presented  to  the  in- 
stitution on  which  it  was  drawn  a  receiver  of  the  com- 
pany was  appointed,  who  withdrew  the  funds  from 
the  banking  institution.  Held,  that  the  check  did  not 
operate  as  an  equitable  assignment  of  the  fund  upon 
which  it  was  drawn  pro  tanto,  and  that  petitioner  was 
only  entitled  to  the  rights  of  a  general  creditor. 
(Haines  v.  Clark,  8  N.  Y.  119;  Lunt  v.  Banic  of  N. 
America,  49  Barb.  221.)  Judgment  l>elow  reversed. 
AUomey-Oeneral  v.  Continental  Life  Insurance  Co. 
Jn  re  Petition  of  Merrill  Opinion  by  Church,  C.  J. 
[Decided  November  27, 1877.] 

BOUNDARIES. 

Must  be  got  at  by  caUs  of  deed.— The  boundaries  of 
land  conveyed  must  be  got  at  by  the  calls  of  the  deed, 
where  they  are  definite  and  distinct,  and  no  ex- 
trinsic facts  or  parol  evidence  of  Intent  can  in  such 
case  be  resorted  to  to  control  or  vary  the  description. 
(Waugh  v.  Waugh,  28  N.  Y.  94;  Drew  v.  Swift,  46  id. 
204.)  Accordingly,  where  a  lot  conveyed  is  de6cril>ed 
by  a  reference  to  a  number  on  a  village  map  as  the 
west  half  of  lot  No.  169,  **  bounded  on  the  north  by 
lot  No.  171,  south  by  Middle  street,  east  by  lot  No. 
170,  and  west  by  an  alley,''  there  Is  no  need  of  hesita- 
tion in  determining  its  exact  locality,  and  the  question 
whether  the  grantor  had  a  title  to  the  alley  free  from 
the  public  easement  which  he  could  convey  would  not 


arise.  The  title  to  the  alley  was  not  involved,  and  the 
east  line  of  the  conveyed  lot  would  not  be  further  west 
than  the  middle  of  lot  169,  as  described  in  the  deed 
Judgment  below  affirmed.  Lawrence  v.  Palmer.  Opia 
ion  by  Folger,  J. 
[Decided  December  11, 1877.] 

XYIDENCX. 

Testimony  as  to  an  impression  a4missible.  —  The  tes- 
timony of  a  witness  was  that  he  had  **  an  impression  to 
that  elfect."  Held,  not  inadmissible  on  the  ground 
that  it  was  an  impression.  A  witness  may  testify  to 
impressions.  {Snell  v.  Moses,  1  Johns.  96,  sed  vide. 
Cutter  V.  Carpenter,  1  Cow .  81.)  Judgment  below  af- 
firmed.   Carrington  v.  Ward.    Opinion  by  Folger,  J. 

2.  Cross- examiJiation :  how  far  within  the  discretion 
of  the  court.  — The  extent  and  range  of  a  cross-exam- 
ination is  very  much  within  the  discretion  of  the 
court.  It  must  be  some  question  pointing  to  a  mit- 
terial  matter,  which,  if  rejected,  makes  ground  of 
error.  lb. 
[Decided  December  4, 1877.] 

M ABBIED  WOMKN. 

Promise  by,  to  repay  money :  advancement  to  procure 
separate  estate.  —  A  promise  of  a  married  woman  to  re- 
pay money  advanced  to  her  is  valid  when  it  is  advanced 
as  a  part  of  a  transaction,  the  purpose  and  end  of 
which  is  to  create  for  her  a  separate  estate.  Plaintiff, 
upon  the  promise  of  a  married  woman  that  he  should 
be  repaid  in  an  event  not  unlikely  to  happen,  assigned 
to  her  a  bond  and  mortgage,  which  became  a  part  of 
the  purchase-money  of  a  farm,  of  which  she  received 
the  deed  and  which  became  her  separate  estate.  Held, 
that  upon  the  happening  of  the  event,  which  made  her 
promise  operative,  her  separate  estate  would  be  liable 
for  the  performance  thereof.  {WesterveU  v.  Ackley,  fi2 
N.  Y.  606.  Pricking  v.  RoUand,  68  id.  626.)  Judgment 
below  affirmed.  Harrington  v.  Robertson.  Opinion 
by  Folger,  J. 
[Decided  November  27, 1877.] 

MOBTOAQS. 

A  mortgage  given  to  secure  the  payment  of  a  specific 
sum  on  demand,  a  part  of  which  is  owing  and  due, 
which  is  intended  as  a  continuing  security  to  cover  the 
present  and  continuing  indebtedness  of  the  mortgagor 
to  the  mortgagee,  is  valid  between  the  parties  thereto, 
and  when  free  from  fraud  as  to  creditors  also.  (Rob^ 
inson  V.  WiUiams,  22  N.  Y.  880;  FasseU  v.  Smith,  23  id. 
232;  Miller  T.  Lookwood,  82  id.  298;  McKinsUr  v.  Bab- 
cock,  26  id.  878.)  Judgment  below  aflirmed.  Brown 
V.  Kiefer.  Opinion  by  Earl,  J. 
[Decided  December  17, 1877.] 


NEW  BOOKS  AND  NEW  EDITORS. 

AmXBTCAN  CRIMINAIi  RsPOBTS,yOL.  L 

American  Oriminal  Reports.  A  series  designed  to  contain 
the  latest  and  most  important  criminal  cases  deter- 
mined in  the  Federal  and  State  courts  in  the  United 
States,  as  well  as  selected  cases  Iniportant  to  American 
lawyers,  from  the  English,  Irish,  Scotch  and  Canadian 
Law  Reports,  with  notes  and  references.  By  John  Q. 
Hawlej,  late  Prosecuting  Attorney  at  Detroit,  Vol.  1. 
Chicago :  Callaghan  &  Company,  1878. 

THE  need  of  collections  of  decisions  upon  particular 
branches  of  the  law  like  the  one  before  us  is  felt  by 
every  member  of  the  profession.  It  is  as  much  as  a 
lawyer,  in  ordinary  practice.  Is  able  to  do  to  purchase 
the  reports  of  his  own  State  and  those  of  the  Federal 
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courts;  and,  even  to  do  this,  is  becoming  burdensome. 
The  business  of  many  of  the  profession  is  special,  and 
eases  relating   to  his  own  specialty  are    all  that  are 
of  importance  to  one  so  engaged.    And  even  those 
who  undertake  to  do  a  general  business  soon  find  that 
the  oases  which  are   brought  to  them,  so  to  speak, 
run  in   a    certain    groove   of  the  law    onlj;   now 
and    then    an  exceptional  one    being    outside  and 
involving     questions    that    are    not   daily   brought 
up.     A  very  large   number  of  practitioners  devote 
their  attention  to  criminal   practice  as  a  specialty. 
The  criminal  law  is  largely  statutory ;  the  statutes  of 
England    and    our    own  States,  being  very  similar, 
and  not    always  clear.     Cases  wherein  the  meaning 
of  statutes  is  construed,   wherein  the  competency 
and  sufficiency  of  evidence  is  considered,  and  wherein 
the  points  of  procedure   common  everywhere    are 
passed  upon  and  explained,  appear  in  every  volume 
of  State,  Federal  and  English  reports.  These  cases  are, 
compared  with  the  whole  number  of  reported  decisions, 
few,  but  scattered  throughout  a  vast  number  of  vol- 
umes, and  a  collection  of  them  for  a  practicing  attorney, 
full  of  business,  must  be  of  great  value ;  even,  as  is  not 
usually  the  case,  though  the  original  volumes  wherein 
they  are  found  are  accessible  to  him.    But  we  need  not 
oflTer  reasons  why  such  volumes  as  this  one  are  useful. 
Their  presence  in  every  law  library  in  the  land  shows 
that  the  profession  appreciate  them.   The  present  vol- 
ume appears  to  give  only  those  cases  appearing  in  late 
numbers  of  the  various  reports,  though  there  is  noth- 
iug,  except  in  the  cases  themselves,  to  indicate  how 
wide  a  range  the  volume  covers.     The  selection  of 
cases  seems  to  be  well  made ;   but  the  arrangement, 
which  is  designed  to  be  according  to  the  subject-mat- 
ter, is  faulty.  A  few  of  the  titles  will  explain  our  mean- 
ing.   The  subjects  are  arranged  alphabetically  and  a 
few  of  them  come  in  order,  thus— * 'Homicide  ;'*  **House 
oflUBVime;"   "Incest;"    "Insanity;"    "Larceny;" 
(all  the  cases  relating  to  burglary  being  arranged  under 
this  head.)    Oftentimes  a  case  involves  two  or  more 
subjects,  and  cannot  be  well  arranged  in  this  way. 
The  true  method  in  such  a  work  is  to  arrange  by  states 
and  countries,  leaving  to  the  index  the  division  into 
subjects.      The  head-notes  to  the  cases  reported  are 
concise  and  seem  to  be  accurate,  and  the  facts  are 
stated  briefly,  or  not  at  all,  when  the  opinion  states 
them.    The  index  is  a  fair  one.    In  most  respects  the 
volume  will  be  found  excellent,  and  will,  undoubtedly, 
flud  its  way  into  the  libraries  of  all  criminal  prac- 
titioners. 

Pulit'b  Bujoion  and  Jobibpbudbnob. 


The  Influence  of  Religion  In  the  development  of  Juris- 
prudence. By  W.  H.  Piatt,  formerly  of  the  Mobile  Bar. 
San  Francisco,  1877. 


This  is  a  work  upon  a  subject  which  interests  those 
Kiven  to  the  study  of  jurisprudence  as  a  branch  of 
pliilosophical  knowledge  more  than  it  does  lawyers 
iu  active  practice.  To  what  extent  the  common  law 
is  indebted  to  that  of  Moses,  or  to  the  maxims  for  the 
ROTemment  of  human  conduct  enunciated  in  the  Old 
and  Kew  Testaments,  for  the  principles  which  com- 
pose it,  will  always  be  a  matter  of  dispute.  By  some 
it  will  be  claimed  that  the  many  points  of  agreement 
between  the  common  law  and  the  code  of  morals  de- 
daoed  from  the  Scriptures,  conclusively  show  the 
louTce  of  the  law,  while  others  will  maintain  that 
both  the  law  and  the  Bible,  where  they  agree,  express 
prinoiples  of  justice  which  are  recognized  by  all  man- 


kind, and  cannot  be  asserted  to  have  originated  in  any 
age  or  among  any  people.  The  book  before  us  is  an 
able  argument  in  favor  of  the  theory  of  those  who  be- 
lieve in  the  Hebraeic  origin  of  our  jurisprudence. 
The  history  of  the  various  distinguishing  principles  of 
the  English  law  is  carefully  examined  and  traced  back 
to  corresponding  rules  in  the  Jewish  law,  or  to  some 
regulation  in  the  government  of  the  Christian  church. 
According  to  the  view  of  the  author  all  the  existing 
law  of  Burope  Is  derived  from  two  sources,  the  Mosaic 
code,  and  such  ideas  as  were  embodied  iu  the  religion 
known  as  the  worship  of  ancestors.  From  the  latter 
source  sprang  the  laws  of  Solon  and  the  twelve  tables 
of  the  Romans,  and  it  contributed  toward  making  up 
the  code  of  Justinian .  From  the  Mosaic  code  sprang 
the  law  of  Christianity.  This  law  furnished  the  most 
of  the  material  out  of  which  the  old  Anglican  customs 
were  formed,  some  things  in  these  customs,  how- 
ever, being  directly  derived  from  the  Mosaic  code. 
These  customs  furnish  the  basis  of  the  common  law, 
which  was  largely  re- enforced  by  the  Canon  law,  a  code 
made  up  chiefly  from  the  law  of  Christianity,  but 
deriving  much  from  that  of  Justinian.  The  author 
maintains  his  views  with  great  strength  and  ingenuity, 
and  what  he  has  written  is  worthy  the  perusal  of 
every  one  who  takes  an  Interest  in  such  discussions. 


CORRESPONDENCE. 

Mr.  Hun's  Annotated  RuiiXS. 
To  the  Editor  of  tke.  Albany  Law  JowrnoX : 

Sir:  My  attention  has  been  called  to  a  criticism  in 
Ths  AiiBANY  Law  JouRNAii  of  January  19,  of  an 
edition  of  the  rules  prepared  and  annotated  by  my- 
self. 

The  article  points  out  four  alleged  errors  in  a  volume 
of  242  pages,  as  follows,  viz. : 

1.  "On  page  7  he  gives  in  full  chapter  822,  Laws  of 
1874,  which  was  expressly  repealed  by  chapter  417,  Laws 
of  1877,  but  he  nowhere  gives,  so  far  as  we  observe, 
section  191  of  the  Code  of  Civil  Procedure,  which  takes 
the  place  of  chapter  822." 

Chapter  822  of  1874  is  in  salMtance,  though  not  in 
phraseology,  the  same  as  section  191  of  the  Code  of  Civil 
Procedure;  it  is  inserted  In  the  book  in  a  place  by  it- 
self and  not  among  the  rules,  simply  for  the  purpose  of 
showing  the  application  of  some  eighteen  cases  follow- 
ing it,  and  decided  under  the  phraseology  of  that 
statute  and  not  under  section  191.  The  flrst  sentence 
following  Rule  1  of  the  Court  of  Appeals,  on  page  11, 
reads  '*  Code  of  Civil  Procedure,  If  190-191.  Jurisdiction 
of  the  Court  of  Appeals,"  thus,  at  the  very  beginning  of 
the  rules  of  that  court,  calling  attention  to  the  neto 
Btatuie  defining  its  jurisdiction.  Your  critic  could  not 
have  "  observed  "  the  work  very  carefully. 

2.  **  Of  the  eighteen  statutes  cited  in  force  on  page 
29,  all  but  two  were  repealed  by  the  same  act"  (i.e., 
chapter  417  of  1877).  Immediately  preceding  these 
statutes,  the  insertion  of  which  in  my  work  you  regard 
as  an  error,  are  printed  in  full  aU  the  sections  (789  to 
795,  both  inclusive)  of  the  new  Code  relating  to  that 
subject.  It  is  impossible,  therefore,  for  any  one  to  be 
misled  by  the  insertion  of  the  statutes  in  question, 
while  in  the  examination  of  the  authorities  following 
them,  and  other  cases  decided  under  them,  but  useful 
in  giving  a  construction  to  the  provisions  of  the  new 
Code,  I  thought  it  might  be  of  jgreat-eonvg^ience  to 
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have  in  one  table  references  to  all  the  previous  statutes 
relating  to  that  subjeot. 

3.  ''  The  statutes  as  to  law  schools,  given  on  page  89, 
were  repealed  by  the  same  act,  and  were  superseded 
by  section  58  of  the  new  Code,  which  Mr.  Hun  forgets 
to  note/'  This  relates  to  paragraph  No.  6,  which  reads 
as  follows:  **By  section  68  of  the  Code  of  Civil  Pro- 
cedure, it  is  provided  that "  (here  follows  section  68  ver- 
batim). At  the  end  is  the  following  in  parenthesis: 
('*  see  also  Chap.  810  of  1856;  ^67  of  1869;  187  of  1860; 
202  of  1860  "). 

The  statutes  prevailing  before  the  new  Code  were 
simply  put  in  parenthesis  at  the  end  of  the  new  law, 
(1 68)  for  the  purpose  of  showing  under  what  statutes 
the  decisions  following  it  had  been  made.  It  would 
appear  to  be  difficult  to  **  note  **  section  68  more  em- 
phatically than  by  setting  it  out  in  full. 

4.  '*On  page  57  he  announces  that  the  Supreme 
Court  is  authorized  by  the  Revised  Statutes  (2  R.  S. 
199,  i%  21  to  28)  to  compel  the  discovery  of  books,  etc., 
and  that  these  provisions  were  not  repealed  by  section 
388  of  the  Code,  but  he  neglects  to  say  that  they  were 
repealed  expressly  by  chapter  417  of  last  year,  and  that 
their  place  is  taken  by  sections  803  to  809  of  the  new 
Code." 

The  paragraph  referred  to  purports  to  give  the  de- 
cision of  the  Court  of  Appeals  in  Rice  v.  EMe,  56  N.  Y. 
518,  and  consequently  states  what  that  case  decided. 
Just  preceding  it,  and  immediately  following  the  rule 
under  which  this  paragraph  occurs,  will  be  found  sec- 
tions 803  to  800  of  the  new  Code,  each  being  followed 
by  a  brief  memorandum  of  its  contents. 

The  criticism  further  contains  the  remark  that  **  Mr. 
Hun  has  also  omitted  to  notice  a  number  of  recent 
cases  pertinent  to  the  matter  in  hand.'*  This  general 
statement,  of  course,  I  cannot  show  in  this  note  to  be 
untrue,  but  to  show  that  1  have  not  been  entirely 
neglectful  of  recent  cases,  I  wish  to  call  your 
attention  to  only  one  page  of  my  book  (page  8),  where 
you  will  find  no  less  than  three  cases  decided  in  the 
Court  of  Appeals,  never  published,  I  believe,  in  any 
way,  two  of  which  are  to  appear  in  67  New  York 
Reports. 

I  regret  very  greatly  that  your  critic,  after  only  a 
''  casual  reading,"  should  have  undertaken  to  criticize 
my  work,  as  he  has  done  equal  injustice  to  my  book 
and  the  character  of  your  paper. 

Indeed,  the  article  has  so  little  of  the  tplrit  of  fair- 
ness and  Just  criticism,  which  is  usually  found  in  your 
notices  of  new  books,  that  I  am  led  to  believe  that  it 
was  prepared  by  some  one  interested  in  the  volume  of 
Rules  published  by  Raker,  Voorhis  &  Co.,  and,  through 
inadvertence  on  your  part,  obtained  a  place  in  your 
Journal.  Mabgub  T.  Hun. 

Albany,  January  22, 1878. 

[Mr.  Hun  may  dismiss  his  belief  as  to  the  origin  of 
the  notice  of  his  performance,  since  it  was  written  by 
the  Editor  of  this  Journal,  who  has  no  interest  in 
**  the  volume  of  Rules  published  by  Baker,  Voorhis 
&  Co.,"  nor  in  any  other  **  Volume  of  Rules  "  further 
than  that  they  be  what  they  pretend  to  be ;  nor  need 
he  be  seriously  apprehensive  that  the  critic  has  done 
injustice  to  ''  the  character  "  of  this  paper  until  he  can 
furnish  a  better  answer  to  the  criticism  than  that  con- 
tained in  the  foregoing  communication.  The  specific 
criticism  of  Mr.  Hun's  performance  was  that  he  had 
printed  repealed  statutes  without  stating  thht  they  were 
repealed .    This  he  admits,  but  heattempts  to  parry  the 


force  of  the  charge  by  saying  that  he  has  either  printed 
or  called  attention  to  the  provisions  of  the  Code  of 
Civil  Procedure  on  the  same  subject.  This  is  simply 
an  evasion  of  the  charge.  So  far  as  appears  in  his  pages 
the  repealed  statutes  and  the  provisions  of  the  Code 
ol  Civil  Procedure  are  concurrent  laws.  The  tendency 
of  his  book  is  to  mislead  the  busy  practitioner  into  the 
belief  that  repealed  statutes  are  still  in  force. 

Of  the  propriety  of  printing,  especially  at  length, 
statutes  which  have  no  longer  an  existence,  there  can 
hardly  be  two  opinions;  nor,  we  venture  to  add,  can 
there  be  two  opinions  of  the  judgment  of  an  author 
who  devotes  a  page  to  a  repealed  statute,  and  a  line  to 
the  statute  passed  to  fill  its  place. 

We  can  assure  Mr.  Hun  that  when  we  had  pointed 
out  '*  four  alleged  errors  in  a  volume  of  242  pages"  we 
stopped  for  lack  of  space  to  devote  to  him,  and  not 
from  lack  of  errors  to  point  out.  We  should  not  feel 
much  hesitation  in  binding  ourselves  to  point  out  forty 
errors  if  it  were  worth  our  while.  We  did  not  even 
attempt  to  point  out  all  the  errors  on  the  pages  to 
which  we  did  refer,  otherwise  we  should  have  called 
his  attention  to  the  fact  that  he  devotes  half  of  page  39 
to  a  statute  relating  to  rules  for  the  admission  of  at- 
torneys, which  was  expressly  repealed  by  chapter  417, 
Laws  1877  (which  fact  he  does  not  mention),  and  only 
a  half  line  to  the  provisions  of  the  new  Code  on  the 
subject.  Indeed,  it  is  only  our  good  nature  that  pre- 
vents our  calling  Mr.  Hun's  book  what  Mr.  Amos 
called  Blackstone's  Commentaries,  *'a  chamel  house 
of  dead  law" 

Mr.  Hun  says  truly  that  he  has,  on  page  8,  cited  three 
cases  not  yet  published  in  the  regular  reports,  but  he 
has  also  omitted  to  cite  two  that  were  reported  (Ryan 
v.  Waule,  63  N.  Y.  57,  and  Swague  v.  WesUm  Union 
Telegraph  Co.,  64  id.  658)  which  on  examination  he 
will  find  very  pertinent  to  the  matter  of  that  page, 
and  to  have  been  decided  under  the  repealed  statute, 
which  the  cases  on  that  page  are  supposed  to  illus- 
trate. 

We  mention  these  omissions  on  this  one  page  simply 
because  Mr.  Hun  has  himself  pointed  to  that  page  as  a 
specimen  of  his  work.  What  we  have  poi  nted  out  may 
serve  to  show  him  that  our  assertion  that  he  has 
omitted  to  notice  a  number  of  recent  cases  pertinent 
to  the  matter  in  hand  is  not,  as  he  intimates,  '*  un- 
true."—Ed.  A.  L.  J.] 

♦ 

NOTES. 
Mr.  H.  G.  Wood,  author  of  a  treatise  on  "Nui- 
sances "  and  on  **  Master  and  Servant,"  has  in  the  press 
of  Banks  &  Brothers  a  treatise  on  The  Law  of  Fire 
Insurance.  There  would  seem  to  be  no  dearth  of 
books  on  this  subject,  but  we  can  safely  promise  that 
Mr.  Wood  will  make  a  book  that  no  one  interested  in 
the  subject  will  care  to  do  without.  The  critical 
analysis  to  which  he  subjects  the  adjudications  of  the 
courts  and  the  exhaustive  research  that  he  gives  to 
everv  subject  upon  which  he  writes,  make  his  books 
much  better  than  the  average  treatise. 

The  lawyers  of  Columbia  county  have  done  what 
the  lawyers  of  every  county  in  the  State  should  do, 
formed  a  Bar  Association.  The  following  officers  were 
elected:  President,  John  Gaul,  Jr.;  Vice  Presidents, 
J.  C.  Newkirk,  H.  W.  McClellan;  Recording  Secretary, 
E.  P.  Magoun;  Corresponding  Secretary,  Willard 
Peck;  Ireasurer,  Cornelius  feisty u;  Executive 
Committee,  R.  E.  Andrews,  John  Cadman,  S.  L. 
Magoun,  Samuel  Edwards,  J.  Rider  Cady ;  Committee 
on  Admission,  A.  P.  B.  Chaoe,  0.  L,  Beale,  S.  Ed- 
wards; W.  Peck,  C.  M.  BeU;  Committee  on  Griev- 
ances, Francis  Sylvester,  J.  C.  Newkirk,  Nelson  F. 
Boucher,  £.  D.  DeLamater,  C.  Hawver^ 
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AiiL  oommunloattons  Intended  for  publication  In  the 
Law  Jodbhal  should  be  Addreesed  to  the  editor,  and  the 
name  of  the  writer  should  be  given,  though  not  neoessa- 
rilT  for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 

Albany,  February  2,  1878. 


CURRENT  TOPICS. 

THE  case  of  HannSbdl  4b  St  Joseph  B,  R.  Co.  y. 
^HuMm,  just  decided  by  the  Supreme  Court  of  the 
United  States,  and  appearing  in  the  abstract  of  re- 
cent decisions  of  that  court  in  our  present  number, 
determines  another  question  upon  the  important 
subject  of  the  limitation  of  State  rights  by  the 
Federal  Constitution.  The  court  holds  that  a  stat- 
ute of  Missouri  which  forbids  the  driving  or  con- 
Teying  Texas,  Mexican,  or  Indian  cattle  into  the 
State  during  a  certain  season  of  the  year,  is  in  con- 
flict with  the  clause  of  the  CQostitution  which  gives 
Congress  authority  to  '*  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States  and  with 
the  Indian  tribes."  The  object  of  the  statute  was 
to  prevent  the  introduction  of  cattle  disease,  with 
which  cattle  of  the  kinds  mentioned  were  liable  to 
be  infected,  but  the  court  hold  that  a  State  can- 
not exercise  its  power  to  enact  sanitary  laws  to  such 
an  extent  as  to  work  a  practical  assumption  of  the 
powers  conferred  by  the  Constitution  upon  Con- 
gress. 


In  the  State  legislature  the  following  bills  of  in- 
terest to  the  profession  were  introduced  during  the 
past  week.  To  amend  the  law  relating  to  interest 
by  reducing  the  legal  rate  to  six  per  cent;  making 
a  threat  to  make  public  facts  disadvantageous  to 
the  reputation  of  another,  for  the  purpose  of  extort- 
ing money,  a  misdemeanor ;  providing  for  the  revision 
and  codification  of  the  poor-laws ;  permitting  aliens 
to  hold  and  convey  title  to  real  estate ;  providing 
that  judges  in  charging  juries  shall  not  review  the 
evidence  given  on  the  trial,  except  so  far  as  may  be 
necessary  for  a  proper  presentation  of  the  law  in- 
volved in  the  case;  amending  section  880  of  the 
Code  of  Civil  Procedure,  relative  to  the  testimony 
of  husband  and  wife  in  certain  cases;  enabling 
married  women  to  enter  into  contracts  with  the 
same  effect  as  if  they  were  single.  The  assembly  ju- 
diciary committee  has  agreed  to  report  in  favor  of 
the  adoption  of  the  constitutional  amendment  pro- 
viding for  an  additional  justice  of  the  Supreme 
Court  in  the  Second  Judicial  District,  and  also  of  a 
bill  enacting  the  nine  chapters  of  the  Code  of  Civil 
Procedure  which  passed  last  year,  but  failed  to  re- 
ceive the  executive  approval. 

TT-  -        -t  rr  XT .      if 


On  Wednesday  the  judiciary  committees  of  both 
houses  of  the  legislature  reported  in  favor  of  the 
adoption  of  the  supplemental  nine  chapters  of  the 
Code  of  Civil  Procedure  substantially  as  they  were 
passed  last  winter.  With  such  a  prompt  and  em- 
phatic indorsement,  the  fate  of  the  new  Code  is 
put  beyond  question.  Not  only  will  there  be  no 
repeal,  but  the  nine  chapters  wiU  be  passed  and  by 
a  majority  sufficiently  large,  it  is  said,  to  carry  them 
over  the  veto  of  the  Governor,  should  he  withhold  his 
approval  These  chapters  are  an  essential  part  of  the 
Revision,  and  the  present  Code  is  incomplete  in  many 
respects  without  them.  A  large  part  of  the  com- 
plaints which  are  made  in  reference  to  the  Code 
arise  from  the  fact  that  it  does  not  cover  all  the  sub- 
jects which  the  practitioner  expects  to  find  there. 
He  has  to  look,  not  only  in  the  new  but  in  the  old 
Code  also,  to  find  out  what  he  is  to  do,  and  he  is  thus 
led  to  condemn  the  Revision.  With  a  complete  and 
harmonious  system  of  procedure,  embracing  all  the 
statute  law  upon  the  subject  and  sufficiently  compre- 
hensive to  cover  every  exigency,  there  would  be  little 
just  cause  for  complaint.  This  is  what  the  Revisers 
intended  to  give  the  profession,  and  if  what  became 
law  only  partially  covered  the  field,  the  fault  lay 
elsewhere  than  with  them.  That  there  should  be 
a  strong  feeling  in  favor  of  the  re-enactment 
of  the  previous  Code  among  those  who  have  grown 
up  with  that  Code  is  not  surprising.  But  it  proves 
nothing,  except  that  these  members  of  the  profession 
are  averse  to  giving  up  what  they  are  familiar  with 
for  something  which  they  have  accustomed  them- 
selves to  look^upon  as  entirely  new  and  different.  The 
branch  of  jurisprudence  which  comes  nearest  home, 
not  only  to  the  members  of  the  legal  profession,  but 
to  litigants  in  the  courts,  is  that  relating  to  practice. 
No  excellence  in  a  system  of  law  in  other  respects 
will  compensate  for  defective  and  uncertain  rules 
of  procedure.  Justice  may  be  denied  as  effectively 
by  a  technical  application  of  a  rule  of  practice  as  by 
an  unconscionable  decision  on  the  merits.  The 
members  of  the  bar  have  a  duty  to  the  public  to  see 
that  the  methods  of  litigation  shall  be  as  free  from 
difficulty  as  is  consistent  with  its  decorous  conduct, 
and  it  will  be  for  their  own  best  interests  to  prof>- 
erly  perform  that  duty. 


It  is  a  well-established  rule  of  the  common  law 
that  no  civil  action  lies  for  an  injury  which  results 
in  death,  and  that  consequently  the  death  of  a  hu- 
man being,  though  clearly  involving  pecuniary  loss, 
is  not  the  ground  of  an  action  for  damages.  This 
rule  receives  an  illustration  in  the  case  of  Mobile  Life 
Inntrance  Co.  v.  Brame,  just  decided  by  the  Supreme 
Court  of  the  United  States,  and  reported  on  another 
page.  The  court  holds  that  a  life  insurance  com- 
pany has  no  right  of  action  against  one  willfully 
causing  the  death  of  a  person  whose  life  it  has  in- 
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sored,  although  in  consequence  of  such  death  it  has 
been  compelled  to  pay  the  amount  of  the  insur- 
ance. The  statute  of  the  9th  and  10th  Victoria 
giTing  a  right  of  action  to  the  representatives  of 
a  deceased  person,  under  certain  circumstances, 
which  has  been  incorporated  into  the  legislation  of 
many  of  the  States,  does  not  apply  to  remote  claim- 
ants such  as  the  plaintiff  in  this  action.  The  decis- 
ion is  one  of  great  importance,  particularly  to  in- 
surance companies. 


The  Court  of  Appeals,  on  the  25th  ult.,  in  answer 
to  several  applications  to  it  to  modify  the  present 
rules  and  regulations  relating  to  the  admission  of 
attorneys,  made  in  behalf  of  students  who  were,  at 
the  time  of  the  adoption  of  the  rules,  in  attendance 
upon  law  schools  in  the  State,  as  well  as  those 
who  have  pursued  their  studies  at  law  schools  out  of 
the  State,  and  also  in  behalf  of  gentlemen  who  have 
been  admitted  to  the  bar  in  other  States,  and  have, 
without  notice  of  any  change  in  the  rules  affecting 
the  admission  of  attorneys  in  this  State,  removed 
here,  handed  down  an  order  declining  to  grant  the 
applications.  The  court  says  that  after  deliberation 
it  deems  it  inexpedient  to  modify  or  in  any  way 
interfere  with  the  rules.  As  the  classes  of  appli- 
cants mentioned  embrace  all  who  can,  with  any 
show  of  justice,  ask  for  a  change  in  the  rules  for 
their  benefit,  the  action  of  the  court  indicates  a 
determination  on  its  part  to  adhere  to  the  position 
heretofore  taken  in  respect  to  this  subject 


The  bill  introduced  in  the  assembly  by  Mr.  Peck 
is  designed  to  place  married  women  in  the  same  po- 
sition in  respect  to  their  personal  contracts  that  all 
other  individuals  are.  Its  provisions  are  embraced 
in  a  single  section  reading  as  follows: 

''A  married  woman  may  enter  into  any  contract 
with  any  person  other  than  her  husband  in  the 
same  manner  and  with  the  same  effect  as  if  she 
were  sole." 

The  legislature  has  for  thirty  years  been  endeav- 
oring to  bring  the  law  relating  to  married  women 
into  a  satisfactory  condition.  But  notwithstanding 
there  are  several  quite  elaborate  statutes  in  exist- 
ence, the  only  thing  accomplished  has  been  to  ena- 
ble the  married  woman  to  deal  with  her  separate 
property  or  to  carry  on  a  separate  business  in  her 
own  name.  She  is  yet  unable  to  make  a  contract 
binding  on  herself;  to  be  enforceable  it  must  in 
some  way  relate  to  a  separate  business  or  a  separate 
estate.  We  trust  the  bill  of  Mr.  Peck,  which  is 
simple  and  seems  to  meet  the  difficulty  fairly  and 
f  uUy,  may  become  a  law. 

A  bill  has  been  introduced  into  the  legislature  of 
Pennsylvania  providing  for  a  simple  mode  of  pro- 
cedure in  suits  of  a  commercial  nature  and  in  cer- 
tain other  suits  where  there  is  a  default  made. 
The  provisions  of   the  bill    are    very  similar  to 


those  of  our  Code  in  relation  to  civil  actions 
The  prospects  of  the  passage  of  the  bill  are  fair,  as 
the  mercantile  community,  being  tired  of  the  tech- 
nicality and  delay  of  the  system  of  practice  now 
in  force  in  Pennsylvania,  are  in  its  favor. 


NOTES  OP  CASES. 

TN  the  case  of  Lanning  v.  Ohrisf/y,  decided  by  the 
■''Supreme  Court  Commission  of  Ohio  at  the  Decem- 
ber, 1876,  term,  and  to  appear  in  80  Ohio  St.  115,  it 
is  held  that  an  action  will  not  lie  for  statements  con- 
tained in  an  answer  alleged  to  be  libelous,  if  such 
statements  were  honestly  made  without  malice,  and 
if  they  were  relevant,  believed  by  the  defen  dant  to  be 
true,  and  were  made  upon  probable  cause  and  under 
advice  of  counsel.  This  is  according  to  the  rule  as 
stated  in  Townshend  on  Slander  and  Libel,  §  221,  that 
'*  whatever  one  may  allege  in  his  pleading  by  way  of 
defense  to  the  charge  brought  against  him,  or  by  way 
of  counter-charge,  counter-claim  or  set-off,  can  never 
give  a  right  of  action  for  slander  or  libel.*'  In  HUL 
V.  MUm^  9  N.  n.  14,  it  is  said:  "An  action  for 
libel  cannot  be  sustained  for  a  proceeding  before  a 
court  having  jurisdiction  of  the  subject-matter,  if 
the  process  was  instituted  under  a  probable  belief 
that  the  matter  alleged  was  true,  and  with  the  in- 
tention of  pursuing  it  according  to  the  course  of  the 
court,  even  if  the  matter  turns  out  to  be  wholly 
false.  ♦  ♦  ♦  It  may  well  be  questioned  whether 
an  action  for  libel  could  be  sustained,  under  such 
circumstances,  even  if  there  was  evidence  of  ex- 
press ill  wiU.''  Kidder  v.  Parhhurst^  8  Allen,  898; 
WfUwn  V.  Moorey  2  Cush.  138.  See,  also,  2  Addison 
on  Torts,  938,  §  1 ;  PerUnB  v.  MUeheO^  81  Barb.  461 ; 
Henderson  v.  Brownhead,  4  H.  A  N.  568 ;  na$ting%  v. 
Lu»ky  22  Wend.  410.  In  Marth  v.  EUnoorth,  50  N. 
Y.  811,  the  court  says:  "The  law  is  well  settled 
that  a  counsel  or  party  conducting  judicial  proceed- 
ings is  privileged  in  respect  to  words  or  writings 
used  in  the  course  of  such  proceedings,  reflecting 
injuriously  upon  others,  when  such  words  and  writ- 
ings are  material  and  pertinent  to  the  questions  in- 
volved ;  and  that,  within  such  limit,  the  protection 
is  complete,  irrespective  of  the  motive  with  which 
they  are  used;  but  that  such  privilege  does  not 
extend  to  matter  having  no  materiality  or  perti- 
nency to  such  questions."  See  further,  jBat  v.  SdHi- 
bury,  1  Ld.  Raym.  341 ;  Dawling  v.  W&nman^  2  Show. 
446;  S.  C,  8  Mod.  108;  Oox  v.  SnUth,  1  Lev.  119; 
Brown  v.  MUcheUy  Cro.  Eliz.  500;  Hoar  v.  Woody  3 
Mete.  193;  Oosdmy,  Cannon,  Briffg$T.  Byrd,  2  Ired. 
377;  Forbe9  v.  JohMon,  11  B.  Monr.  48. 


In  the  case  of  the  Appeal  of  Sartran^ft,  recently 
decided  by  the  Supreme  Court  of  Pennsylvania,  the 
question  arose  whether  the  Governor  of  the  State 
can  be  called  before  a  grand  jury  to  answer  in 
respect  to  the  manner  in  which  he  has  performed 


THE  ALBANY  LAW  JOUENAL. 


79 


certain  acts  in  the  line  of  his  official  duty.  The 
court  held  that  the  €k>yemor  is  not  answerable  to  the 
courts  for  the  manner  in  which  he  discharges  the 
discretionaiy  duties  confided  to  him,  nor  are  his 
subordinates  or  agents  answerable  to  any  one  but 
himself.  The  Court  of  Quarter  Sessions,  of  Alle- 
gheny county,  had  subpoenaed  the  €k>yemor  and  some 
other  executive  officers  to  testify  before  its  grand 
jury  in  relation  to  certain  acts  performed  by  them, 
or  under  their  orders,  in  suppressing  the  late  labor 
riots.  The  parties  subpoenaed  having^refused  to  ap- 
pear, attachments  were  issued,  and  the  question 
whether  the  attachments  should  be  enforced  was 
submitted  to  the  Supreme  Court,  which  decided 
against  the  validity  of  the  attachments.  The  decis- 
ion is  in  harmony  with  numerous  adjudicated  cases. 
See  Thompion  v.  German  Valley  B.  R.  Co.,  22  N.  J. 
£q.  Ill,  where  a  subpoena  dMce%  tecum  was  issued  to 
the  Governor  of  New  Jersey,  requiring  him  to  pro- 
duce before  the  court  an  engrossed  copy  of  a  pri- 
vate bill  signed  by  him.  He  refused  to  obey 
the  subpoena,  and  the  Court  of  Chancery  sus- 
tained him  in  his  refusal.  Also  Oray  v.  Pentland,  2 
B.  A  R.  28.  Here  the  refusal  of  the  Qovemor 
and  Secretary  of  State  to  obey  a  subpoena,  or  to  per- 
mit their  depositions  to  be  taken  at  the  State  capital, 
was  sustained.  In  the  case  of  Aaron  Burr,  a  sub- 
poena of  the  same  character  was  issued  to  the 
President  of  the  United  States,  directing  him  to 
produce  a  letter  from  General  Wilkinson  to  him- 
self. The  President  refused  to  obey  the  subpoena, 
and  Chief  Justice  Marshall  in  regard  to  his  refu- 
sal said  (2 Burr's  Trial,  586):  ''In  no  case  of 
this  kind  would  the  court  be  required  to  pro- 
ceed against  the  President  as  against  an  ordi- 
nary individual.  The  objections  to  such  a 
course  are  so  strong  and  obvious  that  all  must  ac- 
knowledge them.  ♦  ♦  ♦  In  this  case,  however, 
the  President  has  assigned  no  reason  whatever  for 
withholding  the  paper  called  for.  The  propriety  of 
withholding  it  must  be  decided  by  himself,  not  by 
another  for  him.  Of  the  weight  of  the  reasons  for 
and  against  producing  it,  he  himself  is  the  judge." 


In  the  case  of  Treasurer  of  Amer,  Tract  Society  v. 
AtwatcTy  80  Ohio  St  77,  a  testator  bequeathed  a 
sum  of  money  in  trust,  the  trustee  being  directed 
''to  apply  the  same  so  that  it  may  be  used  for  the 
interests  of  religion  and  for  the  advancement  of  the 
kingdom  of  Christ  in  the  world,  as  follows,  to  wit  '* : 
Certain  religious  societies  were  named,  to  whom 
the  money  was  to  be  paid  in  certain  specified 
amounts.  It  was  claimed  that  the  bequest  was  void 
for  uncertainty,  the  uncertainty  consLsting  in  this, 
that  in  the  opinion  of  men  the  modes  of  advancing  the 
kingdom  of  Christ  are  as  various  as  the  numerous  sects 
ostensibly  engaged  in  accomplishing  that  object. 
The  court  held  that  it  was  not  void,  the  object  being 


stated  and  the  societies  named  being  specified  as 
the  means  by  which  to  accomplish  the  object.  If 
there  had  been  simply  a  devise  of  property  to  a 
trustee  named  to  be  used  "  for  the  advancement  of 
Christ's  kingdom  in  the  world,"  it  would  not  have 
been  sustainable.  In  Chamberlain  v.  8tea/m$,  111 
Mass.  267,  a  devise  for  "benevolent "  purposes  was 
held  void,  because  too  general  in  its  meaning.  In 
BoUand  v.  Peck,  2  Ired.  Eq.  255,  executors  were 
directed  to  pay  over  and  deliver  for  the  benefit  of 
the  Methodist  Episcopal  church  in  America,  the  sum 
of  $5,000  "to  be  disposed  of  by  the  conference,  or 
the  different  members  composing  the  same,  as  they 
in  their  godly  wisdom  judge  will  be  most  expedient 
or  beneficial  for  the  increase  or  prosperity  of  the 
gospel"  This  Was  held  void  for  uncertainty.  So, 
in  Buth  V.  Oberbrunrwr,  40  Wis.  238,  was  a  devise 
of  land  to  trustees  "to  hold  the  same  in  trust  for 
the  use  and  benefit  of  the  order  of  St.  Dominican 
and  St.  Catharine's  Female  Academy,  and  for  no 
other  purpose."  See,  also,  Heies,  ear.,  v.  Murphy, 
40  Wis.  276;  Beekman  v.  Boneer,  28  N.  Y.  298  ; 
OrimeSj  eoor,,  v.  jHormor,  85  Ind.  198;  Holmes  v. 
Mead,  52  N.  Y.  882.  See,  however,  as  sustaining 
the  principal  case.  Miller  v.  Tectehout,  24  Ohio  St, 
525 ;  Board  of  Education  v.  Ladd,  26  id.  210. 


In  the  case  of  QUy  of  Chicago  v.  Meker,  decided 
on  the  14th  inst.,  in  the  Criminal  Court  of  Cook 
county,  Illinois,  the  court  passed  upon  and  held  un- 
lawful, an  ordinance  of  the  city  of  Chicago,  regu- 
lating the  sale  of  fruits  and  berries  and  providing  a 
standard  of  weights  and  measures,  and  declaring 
that  whoever,  in  buying  any  of  the  articles  men- 
tioned, "  shall  take  a  greater  number  of  pounds 
thereof  to  the  bushel,  or  in  selling  shall  give 
less^  with  intent  to  gain  an  advantage  there- 
by," shall  be  liable  to  a  penalty  prescribed,  except 
when  authorized  to  do  so  by  a  special  contract  to 
that  effect.  The  ground  of  the  decision  was  that 
there  was  no  grant  of  authority  to  the  common 
council  to  regulate  the  trade  in  berries  in  the  man- 
ner mentioned,  and  that  the  ordinance  was  not  in 
itself  reasonable,  but  was  in  restraint  of  trade.  The 
court  hold  that  municipal  corporations  are  like 
courts  of  inferior  and  limited  jurisdiction,  and,  like 
such  courts,  must,  for  all  the  purposes  of  jurisdic- 
tion, show  the  power  given  them  in  every  case. 
Duriham  v.  City  of  Rochester,  5  Cow.  465.  This 
doctrine  was  adopted  by  the  Supreme  Court  of  Wis- 
consin, in  Hayes  v.  City  of  Appleton,  24  Wis.  544. 
In  BosUng  v.  West,  29  Wis.  816,  the  court  said:  "It 
is  a  perfectly  well-established  principle  of  law,  that 
a  municipal  by-law  or  ordinance  must  not  be  incon- 
sistent with  or  repugnant  to  the  Constitution  and 
law  of  the  United  States  or  the  State;  that  it  must 
be  reasonable  and  in  harmony  with  the  principles 
of  the  common  law.  See  Austin  v.  Murray,  16 
Pick.  121:  Mayor  of  Mobile  v.  Oulille,  8  Ala.  187; 
Taylor  v.  OriswoU,  U^KT.  ^awr2o4.^0" 
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SUMNER^S  REMINISOENOES   OP  THE  ENG- 
LISH BAR. 

''PHE  affection  and  favor  which  young  Sumner  met 
^  from  the  English  bar  and  bench  were  quite  re- 
markable. Judges  made  him  sit  at  their  side  on 
the  bench, — a  distinction  which  he  was  loth  to  ac- 
cepty  deeming  that  *'  the  Queen's  counsel  row  is  surely 
enough."  He  usually  sat  in  the  Common  Pleas  with 
Talfourd  and  Wilde,  or  in  the  Queen's  Bench  with 
Pollock  and  the  Attomey-Gkneral.  He  writes :  * '  I 
will  not  quit  the  Bench  and  Bar  without  speaking  of 
the  superior  cordiality,  friendliness  and  good  man- 
ners that  prevail  with  them  in  England  as  compared 
with  ours.  They  seem  indeed  a  band  of  brothers. 
They  are  enabled  to  meet  each  other  on  a  footing  of 
familiarity,  because  all  are  gentlemen.  The  divis- 
ion of  labor  sets  apart  a  select  number,  who  have 
the  recommendations,  generally,  of  fortune  or  family, 
and  invariably  of  education,  and  who  confine  them- 
selves to  the  duties  of  a  barrister.  In  social  inter- 
course the  judges  always  address  each  other  by  their 
surnames,  without  any  prefix ;  and  they  address  the 
banisters  ^in  the  same  way ;  and  the  banisters  ad- 
dress each  other  in  this  style.  Thus,  the  young  men 
just  commencing  their  circuits  addressed  Taunton, 
the  old  Reporter,  who  was  on  his  seventy-fifth  cir- 
cuit, simply  as  Taunton.  I  believe  I  have  already 
written  you  that  I  was  received  as  a  brother,  and 
was  treated  with  the  same  familiarity  as  the  other 
barristers.'' 

Of  Talfourd,  the  author  of  "Ion,"  we  get  some 
interesting  views.  We  see  him  stopping  at  the  Qur- 
rick  Club  (of  which  Sumner  was  made  an  honorary 
member),  to  get  his  "  negus  "  on  his  way  to  West- 
minster Hall  in  the  morning,  and  his  midnight  pota- 
tion with  a  grilled  bone  and  Welsh  rare-bit,  on  re- 
turning from  Parliament.  Sumner  calls  him  a 
"night  bird."  Of  a  dinner  at  Sir  William  Fol- 
lett*s  he  writes:  "Talfourd  outdid  himself;  indeed, 
I  have  never  seen  him  in  such  force.  He  and  Pol- 
lock discussed  the  comparative  merits  of  Demosthe- 
nes and  Cicero ;  and  Talfourd,  with  the  earnestness 
which  belongs  to  him,  repeated  one  of  Cicero's 
glorious  perorations.  Pollock  gave  a  long  extract 
from  Homer;  and  the  author  of  'Ion,'  with  the 
frenzy  of  a  poet,  rolled  out  a  whole  strophe  of  one 
of  the  Greek  dramatists."  When  Sumner  spoke  to 
Talfourd  of  Mr.  Montague  as  a  person  whom  he 
liked,  Talfourd  replied,  "He  is  a  humbug;  he 
drinks  no  wine."  Whereupon  the  conect  young 
Charles  remarks,  "  Commend  me  to  such  humbugs  I " 
As  an  advocate,  Sumner  says  of  him,  *^  He  is  a  good 
declaimer,  with  a  good  deal  of  rhetoric  and  feeling. 
I  cannot  disguise  that  I  have  been  disappointed  in 
him." 

Pollock  "  is  deemed  a  great  failure  "  in  the  House 
of  Commons,  although  he  was  leader  of  the  North- 
ern Circuit    "  He  has  a  smooth,  solemn  voice,"  but 


"is  dull,  heavy,  and  they  say,  often  obtuse  at  the 
bar."  At  dinner  on  one  occasion  Sumner  sat  be- 
tween FoUett  and  Pollock.  <'To  the  first  I  talked 
about  law,  and  his  cases;  to  the  latter  about  Hor- 
ace, and  Juvenal,  and  Persius,  and  the  beauty  of  the 
English  language."  Sumner  gives  us  no  account  of 
Pollock's  personal  appearance,  but  the  author  of 
"The  Bar"  has  a  few  lines  on  it: 

**Pale  PoUook,  who  oonaumes  the  *  midnight  oil,* 
And  plies  his  task  with  unremlttinir  toil. 
Till,  as  the  life-drops  from  his  cheeks  retreat, 
He  looks  as  though  he  had  forgot  ~  to  eat." 

Follett,  Sumner  says,  is  "a  consummate  lawyer," 
"the  best  of  all,"  "a  delightful  man,  simple,  amia^ 
ble,  and  unaffected  as  a  child."  "  He  has  extended 
the  hand  of  friendship  to  me  in  a  most  generous 
way.  His  reputation  in  the  profession  is  truly  co- 
lossal, second  only  to  that  of  Lord  Mansfield ;  in  his 
manners  he  is  simple  and  amiable  as  a  child ;  he  is 
truly  lovable."  Brougham  said  in  1888  there  were 
no  good  speakers  at  the  bar  except  Follett  and  Pem- 
berton.  Talfourd's  first  acquaintance  with  Follett 
was  when  the  latter  was  a  student,  or  just  after  his 
call  to  the  bar,  in  getting  him  released  from  anest 
early  one  morning  for  scaling  the  walls  of  the  Tem- 
ple. FoUett's  perception  of  legal  principles  and 
reasoning  was  intuitive,  apparently  almost  without 
effort  "  With  all  the  praise  accorded  to  him  from 
judges,  lawyers,  and  even  from  Sir  Peter  Lawrie 
(ex-mayor),  who  thought  him  the  greatest  lawyer  he 
ever  knew,  it  does  not  seem  to  be  thought  that  he 
has  remarkable  general  talents  or  learning.  They 
say  he  has  '  a  genius  for  the  law ; '  but  Hay  ward,  of 
the  '  Law  Magazine,'  says  he  is  *  a  kind  of  law-mill ; 
put  in  a  brief,  and  there  comes  out  an  argument,' 
without  any  particular  exertion,  study,  or  previous 
attainment.  I  have  heard  him  several  times.  He  is 
uniformly  bland,  courteous,  and  conversational  in 
his  style ;  and  has  never  yet  produced  the  impres- 
sion of  power  upon  ^me."  Sumner  attributes  Fol- 
lett's  early  success  to  his  amiability.  As  a  speaker 
he  was  fiuent,  clear  and  distinct,  with  a  beautiful 
and  harmonious  voice.  His  business  was  immense — 
£15,000  annually-*— and  many  of  his  briefs  he  hardly 
read  before  rising  in  court.  He  was  equally  suc- 
cessful in  the  House  of  Commons,  where  Sumner 
often  heard  him  called  for.  His  early  death  pre- 
vented his  probable  elevation  to  the  Lord  Chancel- 
lorship. 

Of  Wilde,  afterward  Lord  Chancellor,  Sumner 
speaks  as  the  most  industrious  person  at  the  Eng- 
lish bar,  often  working  from  six  o'clock  in  the  morn- 
ing until  two  the  next  morning;  a  man  of  great 
power,  but  harsh  and  unamiable,  with  an  immense 
practice;  supreme  in  the  Common  Pleas,  with  a 
great  infiuence  over  Chief-Justice  Tindal;  in  person 
short  and  stout,  with  a  vulgar  face ;  his  voice  not 
agreeable,  but  his  manner  singularly  energetic  and  in- 
tense; reminding  Sumner  of  Webster;  his  language 
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having  none  of  the  channs  of  literature,  bat  correct, 
expressiye,  and  to  the  purpose ;  in  manners,  to  his 
friends,  warm  and  affable ;  entertaining  very  eleva- 
ted views  on  points  of  professional  conduct    He 
told  Sumner  that  he  should  not  hesitate  to  cite  a 
case  that  bore  against  him,  if  he  thought  the  court 
and  opposite  counsel  were  not  aware  of  it.    Early  in 
his  career  he  had  taken  advantage  of  a  trust  rela- 
tion and  purchased  for  himself,  and  in  consequence 
was  banished  from  the  circuit  table,  and  afterward 
did  not  mingle  with  the  bar,  or  if  he  did,  it  was  with 
a  downcast  manner.  Sumner  predicted  that  the  gov- 
ernment, anxious  to  avail  itself  of  his  great  talents, 
might  overlook  his  offense,  but  that  society  would 
not.     As  to  the  government,  Sumner  was  right,  for 
Wilde  afterward  became  Solicitor-General,  Attor- 
ney-General, Chief  Justice  of  the  Ck>mmon  Pleas, 
and  Lord  Chancellor,  with  the  title  of  Baron  Truro. 
Charles  Austin,  the  great  parliamentary  lawyer, 
Sumner  describes  as  **one  of  the  cleverest,  most  en- 
lightened, and  agreeable  men  in  London,"  and  in  his 
judgment  the  first  lawyer  in  England ;  a  fine  scholar, 
deeply  versed  in  English  literature  and  the  British 
Constitution ;  a  more  animated  speaker  than  Follett, 
perhaps  not  so  smooth  and  gentle,  nor  so  ready  and 
instinctively  sagacious  in  a  law  argument,  but  im- 
measarably  before   him    in  accomplishments  and 
liberality  of  views;  the  only  jurist  in  Westminster 
Hall;  in  conversation  very  interesting,  full  of  knowl- 
edge,   information,  literature,  and  power  of  argu- 
ment; in  politics  a  decided  but  rational  liberal; 
brilliant  and  clever,  aU  informed,  and  master  of  his 
own  profession,  take  him  all  in  all  the  greatest 
honor  of  the  English  bar. 

Campbell,  the  Attomey-€^neral,  afterward  Lord 
Chancellor,  and  author  of  the  Lives  of  the  Lord 
Chancellors  and  Chief  Justices,  gets  a  passing  no- 
tice. A  very  powerful  lawyer,  laborious,  plodding, 
with  great  natural  powers,  unadorned  by  any  of  the 
graces,  able,  dry,  and  uninteresting.  His  manner 
was  coarse  and  harsh,  without  delicacy  or  refine- 
ment^.his  accent  marked  Scotch.  Not  liked  by  the 
bar,  all  bowed  to  his  powers.  As  to  his  politics,  the 
best  account  is  derived  from  one  of  Sumner's  sto- 
ries. Lord  Plunkett  inquired  of  him  the  meaning 
of  "locofoco,"  and  he  defined  it  **  a  very  ultra-radi- 
cal;^' whereupon  Follett  and  Pollock  both  laughed, 
and  cried  out  to  the  Attorney-General,  '*  Campbell, 
you  are  the  locofocol "  Sumner  tells  us  that  the  p 
in  Campbell's  name  was  enunciated,  and  not  omitted, 
as  with  US. 

Of  the  judges  we  have  some  sharp  portraitures. 
Lord  Denman  he  deemed  quite  an  ordinary  lawyer, 
but  *'  honest  as  the  stars,"  and  impartial  In  pei^ 
son,  every  inch  the  judge,  *'  he  sits  the  admired  im- 
personation of  the  law ; "  tall  and  well-made,  with 
a  grave  voice  and  manner;  somewhat  impatient  at 
times,   we  infer.     *' Bland,   noble   Denman  I      On 


the  bench  he  is  the  perfect  model  of  a  judge,— full 
of  dignity  and  decision,  and  yet  with  mildness  and 
suavity  which  cannot  fail  to  charm.  His  high  per- 
sonal character  and  unbounding  morals  have  given 
an  elevated  tone  to  the  bar,  and  make  one  forget 
the  want,  perhaps,  of  thorough  learning.  In  con- 
versation he  is  plain,  unaffected  and  amiable."  He 
thought  Brougham  one  of  the  greatest  judges  that 
ever  sat  on  the  woolsack.  The  wig  he  considered 
the  siUiest  thing  in  England.  He  was  trying  to 
carry  a  bill  through  the  Lords,  allowing  witnesses 
to  aflirm,  in  case  of  conscientious  scruples,  and 
asked  Sumner  what  the  American  practice  was,  but 
said  he  should  not  venture  to  allude  to  it,  for  it 
would  tell  against  his  measure.  We  have  changed 
all  that,  and  now  John  Bull  adopts  our  law  reforms 
and  eats  our  beef  I 

We  have  a  graphic  picture  of  Tindal,  Chief 
Justice  of  the  Common  Pleas,  the  model  of  a  pa- 
tient man,  who  sits  like  Job,  while  the  debate  goes 
on;  very  quiet,  bent  over  his  desk,  constantly  taking 
notes;  eyes  large  and  rolling,  stature  rather  short; 
manner  singularly  bland  and  gentle,  deficient  in  de- 
cision ;  learning,  patience,  and  fidelity  of  the  high- 
est order;  one  of  the  few  judges  who  study  their 
cases  out  of  court;  ''one  of  the  kindest  men  that 
ever  lived."  The  author  of  ''The  Bar"  also  gives 
us  a  glimpse  of  him: 

^  Tindal,  beneath  whose  sleepy  lurking  eye 

A  fertile  mind  Lavater  would  descry, 

A  treasury  filled  with  intelleotual  store, 

From  which,  the  more  he  takes,  it  grows  the  more, 

A  thing  unheard  of  in  historic  fame, 

Would  the  King's  treasury  always  did  the  same  I " 

Then  we  have  Park,  the  oldest  judge  on  the 
bench,  fifty-eight  years  in  the  profession,  petulant, 
puritanical,  a  staunch  Tory,  who  believed  in  wigs 
and  hated  Jack  Campbell.  He  attributed  Denman*s 
dislike  of  wigs  to  his  cozcombery,  and  desire  to 
show  off  his  person,  and  when  a  wig  was  invented 
to  present  the  appearance  of  xMwder,  without  its 
dirt,  he  resisted  its  introduction  as  an  innovation  on 
the  Constitution,  and  refused  to  recognize  his  own 
son  when  he  appeared  in  one.  And  then  comes 
Vaughan,  who  was  made  a  judge,  it  was  said,  by 
George  IV,  at  the  instigation  of  his  favorite  phy- 
sician. Sir  Henry  Halford,  and  hence  was  called  a 
judge  by  prescription.  With  the  smallest  possible 
allowance  of  law  for  a  judge,  he  abounded  in  native 
strength,  sagacity,  and  freedom  of  language.  He 
troubled  himself  very  little  out  of  court  with  his 
cases.  Fond  of  sports,  he  showed  Sumner  four 
guns,  and  told  him  with  great  glee,  how  he  per 
suaded  Wilde  not  to  make  any  motions  on  a  certain 
day,  got  court  adjourned  at  noon,  went  fifteen  miles 
into  the  country,  and  before  four  o'clock  shot  four 
brace  of  pheasants,  sitting  on  horseback,  as  from 
lameness  he  was  unable  to  walk  to  any  great  ex- 
tent.     A  great  lover  of   Shakespeare,   he  would 
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often  interchange  notes  with  Sumner  about  the 
great  poet's  works,  while  Follett  or  Wilde  was 
making  a  long  argument,  the  spectators  of  course 
supposing  that  it  was  all  about  the  case  under  discus- 
sion. Seventy  years  of  age,  rheumatic  and  gouty, 
beside  being  lame;  tall  and  stout;  plain,  hearty 
and  cordial  in  his  maimers ;  on  the  bench,  bland, 
dignified,  yet  familiar,  exchanging  a  joke  or  plea- 
santry with  the  bar  on  all  proper  occasions ;  less 
eminent  for  book  learning  than  for  strong  sense, 
knowledge  of  practice  and  of  human  nature.  The 
author  of  **  The  Bar  "  thus  depicts  Vaughan  at  the 
bar: 

^  Grisly  and  gruff,  and  coarse  as  Cambridge  brawn. 

With  lungs  stentorian  bawls  gigantic  Vaughan ; 

In  aspect  fearless,  and  In  language  bold, 

*  Awed  by  no  shame  —  by  no  respect  controlled,' 

Straight  forward  to  the  fact  his  efforts  tend. 

Spurning  all  decent  bounds  to  gain  his  end. 

No  surgeon  he,  with  either  power  or  will. 

To  show  the  world  bis  anatomic  skill, 

Or  subtle  nice  experiments  to  try  — 

He  views  his  subject  with  a  butcher's  eye. 

Nor  waits  its  limbs  and  carcase  to  dissect, 

But  tears  the  heart  and  entrails  out  direct." 

In  the  Exchequer,  we  have  Abinger,  Parke,  and 
Alderson  described.  The  first  was  Scarlett,  the 
greatest  advocate  of  his  time,  yet  never  eloquent. 
Sumner  calls  him  *Hhe  great  failure  of  Westmin- 
ster Hall.''  Too  old  to  assume  new  habits  when  he 
reached  the  bench,  he  lacked  the  judicial  capacity 
and  was  jealous  of  his  associates.  **  Brougham 
says  that  Scarlett  was  once  speaking  of  Laplace^s 
*  M6canique  Celeste  *  at  Holland  House  as  a  very 
easy  matter;  Brougham  told  him  he  could  not 
read  it,  and  doubted  if  he  could  do  a  sum  in 
algebraical  addition.  One  was  put,  and  the  future 
Lord  Abinger  failed;  and  as  Lord  B.  said,  he  did  not 
know  so  much  about  it  as  a  'pot-house  boy.' ''  In 
politics  a  thorough  Tory ;  in  society  cold  and  re- 
served ;  in  person  the  largest  judge  on  the  bench. 
Sumner  writes  of  Abinger:  *'I  was  not  particularly 
pleased  with  him :  he  was  cold  and  indifferent,  and 
did  not  take  to  me,  evidently;  and  so  I  did  not 
take  to  him.  Neither  did  I  hear  him,  through  a 
long  evening,  say  any  thing  that  was  particularly 
remarkable ;  but  all  the  bar  bear  testimony  to  his 
transcendency  as  an  advocate." 

To  Parke,  afterward  Lord  Wensleydale,  Sumner 
says  the  palm  for  talent,  attainments,  and  judicial 
penetration  is  conceded  by  the  profession,  who  re- 
gard him  as  facile  prtneeps.  About  fifty-six  years 
old,  above  the  common  size,  erect,  **with  the 
brightest  eyes  I  ever  saw;"  dressed  with  great  care, 
and  in  the  evening  wearing  a  blue  coat  and  bright 
buttons;  a  man  of  society,  **not  a  little  conceited 
and  vain."  Not  fluent,  but  with  no  particular  want 
of  words;  a  well-read  lawyer,  yet  not  a  jurist. 
Alderson  comes  next.  He  was  an  excellent  scholar, 
carrying  off  the  highest  mathematical  and  classical 


honors  at  Cambridge.  In  person  awkward,  in  voice 
abrupt  and  uneven,  with  light  hair,  and  a  high 
forehead.  Hasty  and  crotchety,  he  was  thought  an 
unsafe  judge.  He  had  more  enemies  than  any 
other  judge  in  the  Hall.  Sumner  says  he  heard 
from  him  a  higher  display  of  judicial  talent  than 
from  any  other  judge  in  England.  Elsewhere  he 
says,  in  a  letter  to  Story :  "  Baron  Alderson  is  the 
first  equity  judge  in  the  Court  of  Exchequer,  and 
unquestionably  a  very  great  judge.  I  have  sat  by 
his  side  for  three  days  on  the  bench,  and  have  con- 
stantly admired  the  clearness,  decision,  and  learn- 
ing which  he  displayed.  In  one  case  of  murder, 
where  all  the  evidence  was  circomstantial,  I  sat  with 
him  from  nine  o'clock  in  the  morning  till  six  at 
night.  His  charge  to  the  jury  was  a  luxury.  I 
wish  you  could  have  heard  it.  It  was  delightful  to 
hear  an  important  case,  so  ably  mastered  by  one 
who  understood  his  duty  and  the  law,  and  did  not 
shrink  from  laying  before  the  jury  his  opinions. 
Alderson's  voice  and  manner  remind  me  of  Webster 
more  than  those  of  anybody  I  have  seen  here;  his 
features  are  large,  but  his  hair,  eyes,  and  complex 
ion  are  light."  The  author  of  ^*  The  Bar  "has  a 
drive  at  Alderson,  when  young,  pointed  at  his 
triumphs  as  senior  wrangler  at  Cambridge: 

**  Aspiring  Alderson  —  a  sessions  *  star,' 
Already  *  cuts  a  figure '  at  the  Bar, 
Maintains  his  academic  honors  past, 
And  every  subject  torangUs  to  the  last." 

Baron  Maule  was  **  a  very  peculiar  person."  Dis- 
tinguished at  Cambridge  both  in  classics  and  math- 
ematics, he  kept  up  his  acquaintances  with  those 
studies.  He  was  confessed  on  all  hands  to  be  the 
first  commercial  lawyer  in  England,  but  his  moral 
character  rendered  him  in  some  respects  a  strange 
person  for  a  judge.  He  always  took  porter  before 
an  argument,  he  said,  '*to  bring  his  understanding 
down  to  a  level  with  the  judges." 

Patteson,  **the  ablest  lawyer  in  the  Queen's 
Bench  —  some  say  the  first  in  all  the  courts,"  was 
short  and  stout,  his  face  heavy  and  gross,  and  was 
very  deaf.  **  Little  Johnny  "  Williams,  an  excel- 
lent classical  scholar,  had  little  legal  talent,  and  was 
principally  noted  for  early  rising  and  for  falling 
asleep  in  company. 

It  is  curious  to  note  how  many  of  the  legal  celeb- 
rities described  by  Sumner  were  concerned  in  the 
trial  of  Queen  Caroline — Brougham,  Lushington, 
Wilde,  Denman,  TindaL 

Comparing  the  English  with  the  American  law 
yers,  Sumner  says:  ''The  English  are  better  artists 
than  we  are,  and  understand  their  machinery  better; 
of  course,  they  dispatch  business  quicker.  There  is 
often  a  style  of  argument  before  our  Supreme  Court 
at  Washington  which  is  superior  to  any  thing  I 
have  heard  here."  In  regard  to  the  character  of 
the  bar  and  their  relations  to  the  bench  in  England 
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he  says :  '*  I  know  nothing  that  has  given  me  great- 
er pleasure  than  the  elevated  character  of  the  pro- 
fession as  I  find  it,  and  the  relation  of  comity  and 
brotherhood  between  the  bench  and  bar.  The  latter 
are  reaUy  the  friends  and  helpers  of  the  judges. 
€k>od  will,  gracioQsness  and  good  manners  prevail 
constantly.  And  then  the  duties  of  the  bar  are  of 
the  most  elevated  character.  I  do  not  regret  that 
my  lines  have  been  cast  in  the  places  where  they 
are ;  but  I  cannot  disguise  the  feeling  akin  to  envy 
with  which  I  regard  the  position  of  the  English 
barrister,  with  the  intervention  of  the  attorney  to 
protect  him  from  the  feelings  and  prejudices  of  his 
client,  and  with  a  code  of  professional  morals  which 
makes  his  daUy  duties  a  career  of  the  most  honor- 
able employment." 


liAWFUIi  ACT  MADE  CRIMINAL  BY  SUBSE- 
QUENT INDEPENDENT  ACT— LIMITS 
OF  FEDERAL  LEGISLATION. 

BUPRElfB  OOUBT  OF  THB  UNTTBD  8T ATBS  —  OCTTO- 
BBRTBRlf,  1977. 

United  States,  Plaintiff,  v.  Fox. 

1.  An  act  which  Is  not  an  offense  at  the  time  it  Is  commit- 

ted cannot  become  such  by  any  subsequent  independ- 
ent act  of  the  party,  with  which  it  has  no  connection. 
Accordinely  the  statute  of  the  United  States  which  de- 
clares that  every  person  respecting  whom  proceedings 
In  bankruptcy  are  commenced,  either  upon  his  own  pe- 
tition or  that  of  a  creditor,  who  within  three  months 
before  their  commencement  obtains  goods  upon  false 

Eretenses  with  intent  to  defraud,  shall  l>e  punished  by 
nprisonment.  Is  inoperative  to  render  the  act  an  of- 
fense, because  its  criminal  character  Is  to  be  deter- 
mined by  subsequent  proceedings,  which  at  the  time 
Uie  goodis  were  so  obtained  may  not  have  been  In  his 
contemplation,  and  may  be  Instituted  against  his  will 
by  another. 

2.  It  is  competent  for  Ck>ngress  to  enforce  by  suitable  pen- 

alties all  legislation  necessary  or  proper  to  the  execu- 
tion of  powers  with  which  It  is  Intrusted  ;  and  any  act 
committed,  with  a  view  of  evading  such  legislation,  or 
fraudulently  securing  Its  benefit,  may  be  made  an  of- 
fense against  the  United  States.  But  it  is  otherwise 
when  an  act  committed  in  a  State  has  no  relation  to 
the  execution  of  a  power  of  Congress,  or  to  any  matter 
within  the  jurisdiction  of  the  United  States.  An  act 
having  no  such  relation  is  one  In  respect  to  which  the 
State  can  alone  legislate. 

CASE  bronght  before  this  court  on  a  certificate  of  di- 
vision in  opinion  between  the  jndges  of  the  Circuit 
Court  of  the  United  States  for  the  Southern  District 
of  New  York.    The  facts  appear  in  the  opinion. 

Mr.  Justice  Field  delivered  the  opinion  of  the 
Court. 

In  November,  1874,  the  defendant  filed  a  petition  in 
bankruptcy  in  the  District  Court  for  the  Southern 
District  of  New  York.  In  March,  1876,  he  was  in- 
dicted in  the  Circuit  Court  for  that  district  for  alleged 
offenses  against  the  United  States,  and,  among  others, 
for  the  offense  described  in  the  ninth  subdivision  of 
teotion  5,182  of  the  Revised  Statutes,  which  provides 
that  **  ever7  person  respecting  whom  proceedings  in 
bankruptcy  are  commenced,  either  upon  his  own  peti- 
tion or  that  of  a  creditor,'*  who,  within  three  months 
before  their  commencement,  "under  the  false  color 
and  pretense  of  carrjing  on  business  and  dealing  in 
the  ordlnaiy  course  of  trade,  obtains  on  credit  from 
any  person  any  goods  or  chattels  with  intent  to  de- 
fraud," shall  be  punished  by  imprisonment  for  a  period 
not  exceeding  three  years. 


The  indictment,  among  other  things,  charged  the  de- 
fendant with  having  within  three  months  previous  to 
the  commencement  of  his  proceedings  in  bankruptcy 
purchased  and  obtained  on  credit  goods  from  several 
merchants  in  the  city  of  New  York,  upon  the  pretense 
and  representation  of  carrying  on  business  and  dealing 
in  the  ordinary  course  of  trade  as  a  manufacturer  of 
clothing,  whereas  he  was  not  carrying  on  business  iu 
the  ordinary  course  of  trade  as  such  manufacturer,  but 
was  selling  goods  to  some  parties  by  the  piece  for  cost, 
and  to  other  parties  at  auction  for  less  than  cost,  and 
that  these  pretenses  and  representations  were  made  to 
defraud  the  parties  from  whom  the  goods  were  pur- 
chased. 

The  defendant  was  convicted,  and  upon  a  motion  in 
arrest  of  judgment  the  judges  holding  the  Circuit  Court 
were  opposed  in  opinion,  and  have  certified  to  this 
court  the  question  upon  which  they  dlITei<ed.  That 
question  is  thus  stated  in  the  certificate : 

**  If  a  person  shall  engage  in  a  transaction  which  at 
the  time  of  its  occurrence  is  not  a  violation  of  any  law 
of  the  United  States,  to  wit,  the  obtaining  goods  upon 
credit  by  false  pretenses,  and  if,  subsequently  thereto, 
proceedings  in  bankruptcy  shall  be  commenced  re- 
specting him,  is  it  within  the  constitutional  limits  of 
congressional  legislation  to  subject  him  to  punishment 
for  such  transaction  considered  in  connection  with  the 
proceedings  in  bankruptcy?  " 

The  question  thus  presented  does  not  appear  to  us 
difficult  of  solution.  Upon  principle  an  act  which  is 
not  an  offense  at  the  time  it  is  committed  cannot  be- 
come such  by  any  subsequent  independent  act  of  the 
party  with  which  it  has  no  connection.  By  the  clause 
in  question  the  obtaining  of  goods  on  credit  upon  false 
pretenses  is  made  an  offense  against  the  United  States 
upon  the  happening  of  a  subsequent  event  not  perhaps 
in  the  contemplation  of  the  party,  and  which  may  be 
brought  about  against  his  will  by  the  agency  of  another. 
The  criminal  intent  essential  to  the  commission  of  a 
public  offense  must  exist  when  the  act  complained  of  is 
done ;  it  cannot  be  imputed  to  a  party  from  a  subsequent 
independent  transaction.  There  are  oases,  it  is  true, 
where  a  series  of  acts  are  necessary  to  constitute  an 
offense,  one  act  being  auxiliary  to  another  in  carrying 
out  the  criminal  design.  But  the  present  is  not  a  case  of 
tliat  kind.  Here  an  act  which  may  have  no  relation  to 
proceedings  in  bankruptcy  l>ecome8  criminal  according 
as  such  proceedings  may  or  may  not  be  subsequently 
taken,  either  by  the  party  or  another. 

There  is  no  doubt  of  the  competency  of  Congress  to 
provide  by  suitable  penalties  for  the  enforcement  of 
all  legislation  necessary  or  proper  to  the  execution  of 
powers  with  which  it  is  intrusted.  And  as  it  is  author- 
ized ''to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States,"  it  may 
embrace  within  its  legislation  whatever  may  be  deemed 
important  to  a  complete  and  effective  bankrupt  system. 
The  object  of  such  a  system  Is  to  secure  a  ratable  dis- 
tribution of  the  bankrupt's  estate  among  his  creditors, 
when  he  is  unable  to  discharge  bis  obligations  in  full, 
and  at  the  same  time  to  relieve  the  honest  debtor  from 
legal  proceedings  for  his  debts,  upon  a  surrender  of  his 
property.  The  distribution  of  the  property  is  the 
principal  object  to  be  attained.  The  discharge  of  the 
debtor  is  merely  Incidental,  and  is  granted  only  where 
his  conduct  has  been  free  from  fraud  In  the  creation  of 
his  indebtedness  or  the  disposition  of  his  property.  To 
legislate,  for  the  prevention  of  frauds  in  either  of 
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these  particulars,  wheu  committed  in  contemplatiou  of 
bankruptcy,  would  seem  to  be  within  the  competency 
of  Congress.  Any  act  committed  with  a  view  of  evad- 
ing the  legislation  of  Congress  passed  in  the  execution 
of  any  of  Its  powers,  or  of  fraudulently  securing  the 
benefit  of  such  legislation,  may  properly  be  made  an 
offense  against  the  United  States,  But  an  act  com- 
mitted within  a  State,  whether  for  a  good  or  bad  pur- 
pose, or  whether  with  an  honest  or  a  criminal  intent, 
cannot  be  made  an  offense  against  the  United  States, 
unless  it  have  some  relation  to  the  execution  of  a 
power  of  Cong^ress,  or  to  some  matter  within  the  juris- 
diction of  the  United  States.  An  act  not  having  any 
such  relation  is  one  in  respect  to  which  the  State  can 
alone  legislate. 

The  act  described  In  the  ninth  subdivision  of  section 
5132  of  the  Revised  Statutes  is  one  which  concerns 
only  the  State  in  which  it  is  committed ;  it  does  not 
concern  the  United  States.  It  is  quite  possible  that 
the  framers  of  the  statute  intended  it  to  apply  onlj-  to 
acts  committed  in  contemplation  of  banlu*uptcy,  but 
it  does  not  say  so,  and  we  cannot  supply  qualifications 
which  the  legislature  has  failed  to  express. 

Our  answer  to  the  question  certified  must  be  in  the 
negative ;  and  it  will  be  so  returned  to  the  Circuit 
Court. 

»  ■ . 

LIFE  INSURANCE  AND  MANSLAUGHTER. 

SUPRBMB  OOXTBT  OP  THE  UNITBa)  STATES,  OCTOBEH 
TERM,  1877. 

MoBiLS  LiFs  INSUBANOK  Co.,  plaintiff  in 
error,  y.   Bbamb. 

Defendant  wrongftilly  killed  one  M.,  whose  life  was  in- 
sured, and  the  Insurance  company  was  compelled  to  pay 
the  amount  of  the  policy.  Held,  that  the  insurance  com- 
pany had  no  right  of  action  against  defendant  for  the 
amount  It  was  compelled  to  pay. 

By  the  common  law  no  civil  action  lies  for  an  injury  which 
results  in  death,  and  the  death  of  a  human  being,  though 
dearly  Involving  pecuniary  loss,  is  not  the  ground  of  an 
action  for  damages.  And  the  act  of  9  and  10  Victoria, 
giving  an  action  in  certain  cases  to  the  representatives  of 
the  deceased,  which  has  been  incorporated  into  the  stat- 
utes of  many  of  the  States,  does  not  include  a  claimant 
such  as  the  one  in  this  action. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana.     The  opinion  fully 
states  the  facts. 

Mr.  Justice  Hukt  deli vered  the  opinion  of  the  court. 

The  plaintiff,  a  life  insurance  company,  brought  suit 
in  the  United  States  Circuit  Court  against  the  defend- 
ant to  recover  the  sum  of  seven  thousand  dollars,  on 
the  following  allegations : 

That  plaintiff  had  Insured  the  life  of  one  Craven  Mc- 
Lemore,  a  citizen  of  Louisiana,  for  the  sum  of  1:2,000, 
in  favor  of  John  P.  Kennedy,  for  the  sum  of  12,600  in 
favor  of  Sanders,  Gamer  &  Co.  (which  was  subse- 
quently assigned  to  John  H.  Qamer,  Sr.),  and  for 
$2,500  In  favor  of  John  H.  Gamer  &  Co. 

That  on  the  24th  day  of  October,  1875,  whUe  said 
policies  were  in  force,  in  the  town  of  Delhi,  in  Louisi- 
ana, the  defendant  Brame  did  willf  nlly  shoot  the  said 
Craven  McLemore  and  inflict  upon  him  a  mortal 
wound,  from  the  effects  of  which  he  died  on  the  28th 
day  of  October,  1875.  That  the  said  shooting  was  an 
Illegal  and  tortious  act  on  the  part  of  said  Brame,  and 
caused  damage  to  the  plaintiff  in  the  said  sum   of 


$7,000,  being  the  amount  of  said  policies  on  the  life  of 
said  McLemore,  which  plaintiff  acknowledges  to  be 
due,  and  a  part  of  which  It  alleges  has  been  paid. 

Defendant  filed  an  exception  (demurrer)  to  plain- 
tllTs  petition. 

The  Circuit  Court  gave  judgment  for  the  defendant, 
and  to  this  judgment  the  present  writ  of  error  is 
brought. 

The  argument  of  the  plaintiff  Is  this,  that  the  act  in 
question  was  an  injury  to  or  violation  of  a  legal  right 
or  interest  of  the  plaintiff,  that  the  plaintiff  sustained 
a  loss  as  a  consequence  thereof,  and  that  the  lost  Is  the 
proximate  effect  of  the  Injury. 

The  answer  of  the  defendant  is  founded  upon  the 
theory  that  the  loss  is  the  remote  and  Indirect  result 
merely  of  the  act  charged,  and  the  principle  that  at 
the  common  law  no  civil  action  lies  for  an  injuiy 
which  results  In  the  death  of  the  party  Injured,  and 
that  the  statutes  of  Louisiana  upon  that  subject  do 
not  include  the  present  case. 

The  authorities  are  so  numerous  and  so  uniform  to 
the  proposition  that  by  the  common  law  no  civil  action 
lies  for  an  injury  which  results  in  death,  that  it  Is  im- 
possible to  speak  of  it  as  a  proposition  open  to  ques- 
tion. It  has  been  decided  In  many  oases  in  the  Eng- 
lish courts  and  in  many  of  the  State  courts,  and  no 
deliberate,  well-considered  decision  to  the  contrary  is 
to  be  found.  In  Hllllard  on  Torts,  p.  87,  S  10,  the  rule 
Is  thus  laid  down :  **  Upon  a  similar  ground  It  has 
been  held  that  at  common  law  the  death  of  a  human 
being,  though  clearly  involving  pecuniary  loss,  is  not 
the  ground  of  an  action  for  damages.*'  The  most  of 
the  cases  upon  the  subject  are  there  referred  to.  Baker 
v.  Bolton,  1  Camp.  408;  Conn.  Ins,  Co,  v.  N.  T.  Si 
JV^.  if.,  25  Conn.  286;  Kramer  v.  Market,  25  Cal.  235; 
Indianapolis  v.  Kealy,  23  Ind.  183;  BycUi  v.  Adams, 
18  Mich.  180;  Shields  y.  Youno,  15  Ga.  849;  Peoria 
V.  Frost,  87  111.  838.  The  only  oases  that  tend  to  the 
contrary  of  this  rule,  so  far  as  we  know,  are  those  of 
Cross  V.  Outhery,  2  Boot,  90,  of  PUimmer  v.  Webb, 
Weare,  75,  and  of  Ford  v.  Monroe,  20Hurd,  210.  These 
oases  are  considered  by  the  New  York  Court  of  Ap- 
peals In  the  case  of  Greeny.  The  Hudson  R,  B.  Co., 
2  Keyes,  800,  and  compared  with^the  many  cases  to  the 
contrary,  and  are  held  not  to  diminish  the  force  of  the 
rule  as  above  stated.  In  the  case  of  Greeny.  Hudson 
R.  R.  the  plaintiff  alleged  that  on  the  9th  day  of  Jan- 
ury,  1858,  his  wife  was  a  passenger  on  the  defendants* 
road,  and  by  the  gross  carelessness  and  unskillfulness 
of  the  defendants  a  collision  occurred  by  means  of 
which  his  wife  was  killed,  ^  whereby  he  has  lost  and 
been  deprived  of  aU  the  comfort,  benefit  and  assist- 
ance of  his  said  wife  in  his  domestic  aflklrs,  which  he 
might  and  otherwise  would  have  had,  to  his  damage,*' 
etc.  A  demurrer  to  this  complaint,  upon  the  ground 
that  the  facts  alleged  constituted  no  cause  of  action, 
was  sustained  by  the  New  York  Court  of  Appeals. 

In  Hubgn  y.  N.  O.  A  C.  R,  R,  Co.,  8  La.  Ann.  498, 
the  same  principle  was  decided,  and  In  the  same  man- 
ner. In  giving  its  opinion  the  court  say:  **The 
exception  of  the  defendants  presents  the  question 
whether  the  death  of  a  human  being  can  be  the  ground 
of  an  action  for  damages.**  Not  l>elug  satisfied  with 
this  decision,  Messrs.  Ogden  &  Duncan  asked  for  a 
rehearing,  the  argument  for  which  is  reported  in  the 
eleven  following  pages  of  the  same  volume,  and 
which  was  denied  in  an  elaborate  opinion  delivered  by 
Chief  Justice  Eustis.  y,..^^^  k.  .^^ 

In  Herman  v.  Ca/rroUon  tR.  R.  Co.,  11  La.  Anitr  21* 
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this  principle  was  agaiu  affirmed  iu  an  opiuion  by  Chief 
Judtioe  Merrick. 

It  is  oulj  necessary  to  refer  to  oiie  other  case,  which 
involves  the  same  principle  as  those  already  cited,  bat 
which  iu  its  facts  more  closely  resembles  the  case  we 
are  considering. 

In  Connecticut  M.  L.  Ins.  Co.  v.  N.  Y.  AN.H.R. 
R.  Co.y  25  Conn.  265,  the  declaration  alleged  that  on 
the  20th  day  of  March,  1850,  the  plaiutiflb  had  out- 
standing and  in  force  a  policy  of  insurance  for  $2,000 
upon  the  life  of  Samuel  Beach ;  that  Beach  was  on  that 
day  a  passenger  on  the  defendants*  road;  that  the  de- 
fendants so  carelessly,  negligently,  and  uuskillf uUy  con- 
ducted themselves  that  the  train  on  which  Beach  was 
riding  was  thrown  down  a  bank  into  the  river;  that 
Beach  was  greatly  wounded  and  bruised,  by  means 
whereof  he  then  and  there  died,  by  reason  of  which 
the  plaintiffs  were  compelled  to  pay  to  his  adminis- 
trators the  sum  of  $2,000  upon  the  said  policy. 

The  allegation  of  the  present  plaintiffs  is  that  Brame 
tortiously  and  illegally  took  the  life  of  McLemore  by 
shooting  him.  This  is  open  to  the  inference  that  the 
act  of  Brame  was  felonious.  The  case  in  Connecticut 
is  based  upon  the  allegation  of  negligence  and  care- 
lessness, and  is  the  more  favorable  to  a  recovery  in 
that  it  avoids  the  suggestion  existing  in  the  present 
ease,  that  the  civil  injuij-  Is  merged  in  the  felony. 
The  Supreme  Court  of  Connecticut  held  that  the  ac- 
tion could  not  be  sustained. 

We  have  cited  and  given  references  to  the  im- 
portant oases  on  this  question;  they  are  substantially 
anifonn  against  the  right  of  recovery. 

Upon  principle,  we  think  no  other  conclusion  could 
be  reached  than  that  stated.  The  relation  between 
the  insurance  company  and  McLemore,  the  deceased, 
was  created  by  contract  between  them.  But  Brame 
was  no  party  to  a  contract.  The  injury  inflicted  by 
bim  was  upon  McLemore,  against  his  personal  rights; 
that  it  happened  to  injure  the  plaintiff  was  an  inci- 
dental circumstance,  a  remote  and  indirect  result, 
not  necessarily  or  legitimately  resulting  from  the  act 
of  killing.  As  in  Rockingliam  Ins.  Co.  v.  Mosher,  80 
Me.  253,  where  an  insurance  company  brought 
suit  against  one  who  had  willfully  fired  a  store  upon 
which  it  bad  a  policy  of  insurance,  which  it  was  there- 
by compelled  to  pay,  it  was  held  that  the  loss  was  re- 
mote and  indirect,  and  that  the  action  could  not  be 
•U4tained.  In  Ashley  v.  Dixon^  48  N.Y  480,  it  was  held 
that  if  A  is  under  a  contract  to  convey  his  laud  to  B, 
and  C  persuades  him  not  to  do  so,  no  action  lies  by  B 
against  C.  So  a  witness  is  not  liable  for  evidence 
given  by  him  in  a  suit,  although  false,  by  which  an- 
other is  injured.  Qrovt  v.  Brandenburg^  7  Blackf. 
234;  Ihiidap  v.  Oledden,  81  Me.  435.  And  in  An- 
thony  V.  Slaidy  11  Mete.  290,  a  contractor  for  the  sup- 
port of  town  paupers  had  been  subjected  to  extra 
expense  in  consequence  of  personal  injury  inflicted 
upon  one  of  the  paupers,  and  brought  the  action  against 
tlie  assailant  to  recover  for  such  expenditure.  The 
Court  held  the  damage  to  be  remote  and  indirect,  and 
uot  sustained  by  means  of  any  natural  or  legal  re- 
btion  between  the  plaintiff  and  the  party  injured, 
bat  simply  by  means  of  a  special  contract  between 
the  plaintiff  and  the  town.  Some  authorities 
of  text'writers  are  referred  to  as  holding  a  dif- 
ferent view,  but  we  are  not  cited  to  any  case  in  this 
eountry  or  Great  Britain  where  a  different  doctrine 


son  abate  by  death,  and  cannot  be  revived  or  main- 
tained by  the  executor  or  by  the  beir.  By  the  act  of 
Parliament  of  August  21,  1846  (9  and  10  VictoriH).  am 
action  in  certain  cases  is  given  to  the  representatives) 
of  the  deceased.  This  principle,  in  various  forms  and 
with  various  limitations,  has  been  incorporated  into 
the  statutes  of  many  of  our  States,  and  among 
others,  into  that  of  Louisiana.  It  is  there  given 
in  favor  of  the  minor  children  and  widow  of  the  de- 
ceased, and  in  default  of  these  relatives,  in  favor 
of  the  surviving  father  and  mother.  Acts  of  La.,  1855, 
pr.  223,  p.  270.  The  case  of  a  creditor,  much  less  a 
remote  claimant  like  the  plaintiff,  is  not  within  the 
statute. 

In  each  of  the  briefs  it  is  stated  that  the  defendant 
was  tried  for  the  homicide  and  was  acquitted.  In  the 
view  we  take  of  the  case,  the  fact  of  a  trial  or  its  re- 
sult is  a  circumstance  quite  immaterial  to  the  present 
question,  however  important  it  may  have  been  to  the 
defendant. 

Judgment  affirmed. 


BIGHT    OF   REVENUE    COLLECTOR    TO  EX- 
AMINE PAID  BANK  CHECKS. 

SUPBEMB  COURT  OP    THE  UNITBD  BTATBS,   OCTO- 
BER TERMi  1877. 

Unitko  States,  plaintiff  In  error,  v.  Mann. 

Under  section  3177  of  the  United  States  Revised  Statutes, 
authority  is  giren  to  any  collector,  deputy  collector,  or 
inspector  of  internal  revenue,  to  enter,  iu  the  day>Ume,  any 
buildingr  or  place  within  his  district,  where  any.  articles 
or  objects  subject  to  such  taxation  are  made,  produced,  or 
kept,  so  far  as  it  may  be  necessary  for  the  purpose  of  exam- 
ining such  objects  or  articles,  and  the  provision  Is  that  any 
owner  of  such  building  or  place,  or  any  person  having  the 
asency  or  superintendence  of  the  same,  who  refuses  to 
admit  such  officer  or  suffer  him  to  examine  such  articles  or 
objects,  shall  for  every  such  refusal  forfeit  Ave  hundred 
dollars.  Held,  that  under  this  provision,  paid  bank  checks, 
which  were  duly  and  sufficiently  stamped  at  the  time  they 
were  made,  signed  and  Issued,  are  not  artloleo  or  objects 
subject  to  taxation,  and  an  officer  of  a  bank  where  such 
checks  are  may  lawfully  refuse  to  suffer  the  collector  to 
examine  such  checks. 

CRROR  to  the  Circuit  Court  of  the  United  States  for 
jlJ  the  District  of  Minnesota.  The  facts  f  ullj  appear 
in  the  opinion. 

Mr.  Justice  Clifford  deliverad  the  opinion  of  the 
court. 

Authority  is  given  to  any  collector,  deputy  collector, 
or  inspector  of  internal  revenue  to  enter.  In  the  day- 
time, any  building  or  place  within  his  district,  where 
any  articles  or  objects  subject  to  such  taxation  are 
made,  produced,  or  kept,  so  far  as  it  may  be  necessary 
for  the  purpose  of  examining  such  objects  or  articles, 
and  the  provision  is  that  any  owner  of  such  building 
or  place,  or  any  person  having  the  agency  or  superin- 
tendence of  the  same,  who  refuses  to  admit  such  offi- 
cer or  suffer  him  to  examine  such  articles  or  objects, 
shall  for  every  such  refusal  forfeit  five  hundred  dol- 
lars.   Rev.  Stat ,  1 8177. 

Founded  upon  that  provision  in  the  act  of  Congress 
the  complaint  filed  in  the  Circuit  Court  alleges  and 
charges  that  the  defendant,  having  at  the  time  men- 
tioned the  care  and  superintendence  of  the  described 
bank  and  its  place  of  business,  in  which  certain  paid 
bank  checks  were  then  and  there  kept,  refused  then 
and  there  to  suffer  the  collector  of  the  district,  who 
then  and  there  entered  the  bank  for  the  purpose,  to 
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quested  by  the  collector,  which  said  refusal  was  then 
and  there  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

Service  was  made  and  the  defendant  appeared  and 
demurred  to  the  complaint.  Hearing  was  had  and 
the  court  sustained  the  demurrer*  the  reasons  for  the 
conclusion  not  being  exhibited  in  the  transcript,  but 
the  record  contains  a  statement  to  the  effect  that  the 
plaintiffs  standing  on  their  complaint,  the  court  ren- 
dered judgment  for  the  defendant.  Error  was  as- 
signed by  the  plain tiffii,  and  they  sued  out  the  present 
writ  of  error.  It  is  now  contended  by  the  United 
States  that  the  judgment  was  for  the  wrong  party, 
that  It  should  have  been  rendered  for  the  plaintiflb 
and  not  for  the  defendant,  which  is  the  only  error  as- 
signed for  the  consideration  of  this  court* 

Bank  oheclLS,  drafts,  or  notes  for  the  payment  of 
money,  drawn  upon  any  bsnlc,  broker,  or  trust  com- 
pany, at  sight  or  on  demand,  are  subject  to  a  tax  of 
two  cents,  to  be  paid  by  the  person  who  makes,  signs, 
or  issues  the  same,  or  for  whose  use  or  l>eneflt  the 
same  are  made,  signed  or  issued.  Rev.  Stat,  S  8418; 
18  Stat,  at  Large,  810.  Exceptions  exist  to  that  re- 
quirement In  behalf  of  Federal  and  State  officers  and 
in  behalf  of  county,  town,  and  other  municipal  corpo- 
rations, when  in  the  strict  exercise  of  functions  be- 
longing exclusively  to  their  ordinary  goverumental  or 
municipal  capacity.    Id.,  1 8420. 

Cases  arise  where  such  an  instrument  is  issued  with- 
out being  duly  stamped,  and  in  such  a  case  the  provis- 
ion is  that  neither  the  instrument  nor  any  copy  thereof 
shall  be  admitted  or  used  in  evidence  in  any  court 
until  a  legal  stamp  denoting  the  amount  of  the  tax 
is  affixed  thereto,  as  prescribed  by  law.  Instruments 
of  the  kind  are  required  to  be  stamped  at  the  time  of 
their  issue,  and  the  provision  is  that  unless  a  stamp 
or  stamps  of  the  proper  amount  shall  be  affixed  to  the 
same  and  canceled,  it  shall  not  be  lawful  to  record  the 
Instrument,  and  that  the  record,  if  so  made,  shall  be 
utterly  void.  Provision  is  also  made  that  parties  vio- 
lating those  regulations  by  making,  signing,  or  issuing 
any  such  instrument,  document,  or  paper,  without 
being  duly  stamped,  shall  for  every  such  offense  for- 
feit the  sum  of  fifty  dollars,  and  that  the  unstamped 
instrument  shall  be  deemed  invalid  and  of  no  effect. 
Id.,  9  8422. 

Such  officer  may  enter  in  the  day-time  any  building 
or  place  within  his  district  where  any  articles  or  ob- 
jects subject  to  taxation  are  made,  produced,  or  kept, 
so  far  as  it  may  be  necessary  for  the  purpose  of  exam- 
ining said  articles  or  objects.  Unless  articles  or  ob- 
jects of  taxation  are  made,  produced,  or  kept  in  any 
building  belonging  to  another,  the  collector  derives  no 
authority  under  that  act  to  enter  the  building  at  all, 
and  even  then  his  right  to  enter  the  same  is  strictly 
limited  by  the  words  so  far  as  it  may  be  necessary  for 
the  purpose  of  examining  such  articles  or  objects. 

Where  articles  or  objects  subject  to  taxation  are 
made,  produced,  or  kept  in  any  building,  by  whomso- 
ever owned,  the  provision  is  that  the  collector  or 
other  officer  named  may  enter  the  same,  so  far  as  it 
may  be  necessary  for  the  purpose  of  examining  said 
articles  or  objects,  but  the  act  ot  Congress  gives  the 
officer  no  authority  whatever  to  enter  the  building  of 
another  for  any  other  purpose  than  that  which  the 
act  specifically  describes. 

Strictly  limited  as  the  right  conferred  is,  it  is  a 
nrivilefre  easilv  defined,  and  it  is  eauallv  clear  thai  the 


of  the  place  of  business  is  explicitly  confined  to  the 
refusal  to  suffer  the  officer  to  enter  the  building  where 
the  articles  or  objects  subject  to  taxation  are  made, 
produced,  or  kept,  for  the  special  purpose  particulariy 
set  forth  in  the  section.  Owners  of  such  a  building  or 
persons  having  the  agency  or  superintendence  of  the 
same  are  forbidden  to  refuse  to  admit  the  collector, 
deputy  collector,  or  inspector  to  enter  such  building 
for  the  described  special  purpose,  and  the  provision  is 
that  if  they  do  so  refuse  and  do  not  suffer  the  officer 
to  examine  such  articles  or  objects,  they  shall  for 
every  such  refusal  forfeit  five  hundred  dollars. 

Persons  other  than  the  owner  of  the  building  or 
place  of  business  cannot  be  held  liable  to  the  penalty 
prescril>ed  in  the  section  unless  it  be  alleged  and 
proved  that  he  or  they  had  at  the  time  the  agency  or 
superintendence  of  the  same,  and  that  it  was  a  build- 
ing or  place  where  articles  or  objects  subject  to  taxa- 
tion were  made,  produced,  or  kept,  and  that  the 
person  or  persons  accused  of  having  violated  the 
prohibition  of  the  section,  then  and  there  refused  to 
allow  the  officer  to  enter  the  building  or  place  of  busi* 
ness  for  the  described  purpose,  or  to  suffer  him  to 
examine  the  articles  or  objects  subject  to  taxation 
then  and  there  kept  in  said  building  or  place  of 
business. 

Informations  for  offenses  or  penalties  created  and  de- 
fined by  statute,  like  indictments,  must  follow  the 
words  of  the  statute,  and  where  there  is  no  substantial 
departure  from  that  requirement,  the  information,  like 
the  indictment,  is  in  general  sufficient,  except  in  ctises 
where  the  statute  is  illiptical,  or  where,  by  necessary 
implication,  other  constituents  are  component  parts  of 
the  offense.  Offenses  created  by  statute  as  well  as 
offenses  at  common  law  consist,  with  rare  exceptions, 
of  more  than  one  ingredient,  and  the  rule  is  universal 
that  every  ingredient  of  which  the  offense  is  composed 
must  l>e  accurately  and  clearly  expressed  in  the  in- 
dictment or  information,  or  the  pleading  will  be  held 
bad  on  demurrer.  U.  S.  v.  Cook,  17  Wall.  74;  1 
Bishop's  O.  Pro.  (2d  ed.).  I  81;  Arch.  Cr.  PI.  & 
Ev.  (ISth  ed.)  54. 

Orders  for  the  payment  of  money,  including  checks 
and  drafts  drawn  upon  any  bank,  banker,  or  trust 
company,  are  subject  to  a  tax  of  two  cents,  and  it  is 
understood  to  be  the  opinion  of  the  department  that 
the  exaction  specified  is  a  tax  upon  the  instrument,  to 
be  paid  by  the  person  who  makes,  signs,  or  issues  the 
same,  or  the  person  for  whose  use  or  benefit  the  order 
or  check  was  made,  signed,  or  issued.  Rev.  Stat., 
S  3418;  18  Stat,  at  Large,  810. 

Suppose  that  is  so,  then  it  may  perhaps  be  suggested 
that  a  bank  check,  though  paid,  if  it  was  made,  nigned, 
and  issued  without  being  duly  stamped  with  a  stamp 
denoting  the  amount  of  the  tax,  is  still  an  article  or 
object  subject  to  taxation  within  the  meaning  of  the 
provision  under  consideration,  unless  it  can  be  held 
that  the  tax  is  merged  in  the  penalty  prescribed  for 
the  violation  of  the  requirement  that  the  instrument 
shall  be  stamped  at  the  time  it  is  made,  stamped,  and 
issued.    Id.,  18421. 

Such  a  question  may  arise  in  a  subsequent  case,  but 
it  is  wholly  unnecessary  to  discuss  it  in  the  case  be- 
fore the  court,  as  it  is  not  alleged  in  the  information 
that  the  paid  bank  checks  therein  described  were  not 
duly  stamped  at  the  time  the  same  were  made,  signed, 
and  issued,  as  required  by  the  act  of  Congress.  Instead 
of  that  the  charee  in  the  information  is  to  the  effect 
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Kiebauk  or  place  of  buviuesa  then  and  there  uuder 
the  charge  and  saperiuteudenoe  of  the  defendant ;  that 
t(  e  collector  of  the  district  then  and  there  entered 
the  said  l>ank  or  place  of  bnsiness  for  the  purpose  of 
examining  the  said  paid  bank  checks,  and  that  he,  the 
collector,  then  and  there  requested  the  defendant  to 
suffer  him  to  examine  the  said  paid  bank  checks  so  kept 
by  the  said  bank  then  and  there  in  their  said  place  of 
business,  and  that  the  defendant  then  and  there  re- 
fused the  said  request  of  the  said  collector.  Blatters 
not  alleged  in  the  information  cannot  be  regarded  as 
confessed  bj  the  defendant,  as  the  demurrer  only  ad- 
mits what  is  well  pleaded. 

Certain  bank  checks  which  had  theretofore  been 
drawn  upon  and  paid  by  the  bank,  it  is  alleged  in  the 
Information,  were  then  and  there  kept  in  the  rooms 
and  ranlu  of  the  bank,  and  it  is  proper  to  say  that  the 
said  checks  are  described  in  the  preliminary  part  of 
the  information  as  **articles  subject  to  tax,*'  but  it  is 
nowhere  alleged  in  the  information  that  the  said  paid 
bank  checks  were  not  duly  stamped  with  stamps 
denoting  the  tax  to  which  the  same  were  subject  at  the 
time  the  checks  were  made,  signed  and  issued. 

Ingredients  or  elements  not  set  forth  in  the  informa- 
tion or  other  criminal  accusation  cannot  be  incorpora- 
ted into  the  charge  against  the  defendant  after  he  is 
served  with  process,  and  it  is  equally  clear  that  paid 
bank  checks,  which  were  duly  and  sufficiently  stamped 
at  the  time  they  were  made,  signed,  and  issued,  are  not 
articles  or  objects  subject  to  taxation  within  the  mean- 
ing of  the  act  of  Congress  on  which  the  information  in 
this  case  is  founded,  and  if  so,  then  it  follows  as  a  ne» 
cessary  conclusion  that  the  defendant  might  lawfully 
refuse  to  suffer  the  collector  to  examine  the  paid  bank 
checks  described  in  the  information. 

Penal  offenses  created  by  statute,  whether  to  be  pros- 
ecuted by  indictment  or  information,  must  be  accu- 
rately and  clearly  described  In  the  pleadings  for  the 
recovery  of  the  penalty,  and  if  the  offense  cannot  be 
so  descrit>ed  without  expanding  the  allegations  beyond 
the  mere  words  of  the  statute,  then  It  is  clear  that  the 
allegations  of  the  accusation  must  be  expanded  to  that 
extent,  as  it  is  universally  true  that  no  pleading  In 
such  a  case  can  be  sufficient  which  does  not  accurately 
and  clearly  allege  all  the  Ingredients  of  which  the 
charge  is  composed,  so  as  to  bring  the  accused  within 
the  true  intent  and  meaning  of  the  statute  deflnlug 
the  accusation. 

In  general,  says  Marshall,  Ch.  J.,  It  is  sufficient  In  a 
libel  of  information  to  charge  the  offense  In  the  very 
words  which  direct  the  forfeiture,  but  the  proposition 
we  think  Is  not  universally  true.  If  the  words  which 
describe  the  subject-matter  of  the  prohibition  are 
general.  Including  a  whole  class,  *  *  *  we  think 
the  charge  in  the  libel  ought  to  conform  to  the  true 
sense  and  meaning  of  the  words  as  used  by  the  legis- 
lature. The  Mary  Ann,  8  Wheat.  888;  The  Moppet, 
7  Cr.  303;  2  Pars,  on  Ship.  &  Adm.  886. 

Examples  of  the  kind  where  It  has  been  held  that  It 
Is  nut  sufficient  to  follow  the  words  of  the  statute  are 
quite  numerous,  and  they  show  that  many  of  the  ex- 
ceptions are  as  extensively  recognized  and  as  firmly 
settled  as  any  other  rule  of  pleading  in  such  cases. 
Views  of  a  corresponding  character  are  expressed  by 
this  court  in  another  case,  where  the  opinion  was  de- 
livered by  Mr.  Justice  Story.  Having  stated  the 
rule  that  it  is  In  general  sufficient  to  allege  the  offense 
in  the  very  terms  of  the  statute,  he  proceeds  to  re- 


cases  where  more  particularity  is  required  either  from 
the  obvious  intention  of  the  legislature  or  from  the 
known  principles  of  law,  both  of  which  exceptional 
requirements  are  applicable  in  this  case. 

Known  principles  of  law  require  greater  particularity 
to  be  observed  in  order  that  all  the  ingredients  which 
constitute  a  violation  of  the  statutory  offense  may  be 
accurately  and  clearly  alleged,  and  It  is  equally  clear 
that  the  Intention  of  Congress  requires  the  same 
thing,  as  it  is  obvious  that  Congress  never  could  have 
Intended  that  paid  bank  checks  duly  and  sufficiently 
stamped  at  the  time  they  were  made,  signed  and  issued 
should  be  regarded  as  articles  or  objects  subject  to 
taxation  within  the  meaning  of  the  provision  in  the 
act  of  Congress  uuder  consideration.  The  Caroline^ 
7  Cr.  fiOO;  The  Anne,  id.  571;  ConkL  Treat.  (5th 
ed.)546. 

Authorities  other  than  those  already  referred  to  are 
not  necessary  to  show  that  an  information  to  recover 
a  penalty  created  by  statute  must  state  aU  the  material 
facts  and  circumstances  which  constitute  the  offense, 
so  as  to  bring  the  party  impleaded  precisely  within  the 
provisions  of  the  statute  defining  the  offense;  but 
should  it  be  desired  to  consult  other  authorities,  it  will 
be  found  that  the  following  fully  support  the  pruposi- 
tlous.  2  Colby's  Cr.  Law,  114;  FeopU  v.  Wilbur,  4 
Park.  C.  C.  21;  Corn,  v.  Cook,  18  B.  Monr.  148;  ISUel  v. 
Smith,  1  Barn,  k  Aid.  99;  ConkL  Treat.  (5th  ed.),  548. 

Viewed  in  the  light  of  these  suggestions  it  Is  clear 
that  the  right  conferred  upon  the  officer  to  enter  the 
building  or  place  of  business  of  another  In  such  a 
case  Is  strictly  limited  to  a  building  or  place  of  busi- 
ness in  which  articles  or  objects  subject  to  taxation 
are,  at  the  time  of  the  proposed  entry  and  examina- 
tion, made,  produced,  or  kept,  and  that  paid  bank 
checks,  unless  it  is  alleged  and  proved  that  they  were 
not  duly  and  sufficiently  stamped  at  the  time  they 
were  made,  signed  and  issued,  are  not  articles  or  ob- 
jects subject  to  taxation  within  the  meaning  of  the 
act  of  Congress  on  which  the  Information  is  founded. 
Nothing  is  admitted  by  the  demurrer  except  what  is 
well  pleaded  In  the  Information,  and  Inasmuch  as  the 
only  charge  of  the  Information  in  that  regard  is  that 
paid  bank  checks  were  then  and  there  kept  in  the  said 
building  or  place  of  business  described,  the  court  Is  of 
the  opinion  that  the  information  does  not  set  forth  any 
legal  offense  against  the  defendant,  as  defined  by  the 
said  act  of  Congress. 

Judgment  affirmed. 


LEGAL  NOTES  FROM  ABROAD. 

London,  January  17, 1878. 

THERE  is  a  universal  complaint  throughout  legal  cir- 
cles, and,  in  fact,  among  all  classes  In  any  way 
interested  In  litigation,  of  the  delay  to  business  in  our 
law  courts,  especially  on  the  common  law  side. 
The  Times  takes  advantage  of  the  opening  of  ''HlUry 
Term  '*  to  publish  a  statement  three  columns  long, 
compiled  by  its  court  reporter,  from  which  it  appears 
that  the  term  opens  with  750  remaneU,  and  that  the 
arrangements  of  sittings  at  niei  prius  are  such  that 
not  more  than  8QA[  400  causes  are  likely  to  be  heard, 
so  that  at  the  enlR  the  term  there  wiU  be  over  800 
old  cases  to  be  added  to  the  new  ones  that  may  be  set 
down  for  trial. 

The  Judicature  Acts  come  In  for  a  large  share  of  the 
blame  for  this  state  of  things,  but  the  assignments  oi 
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seem  to  be  the  principal  cause  of  the  block  of  busineM. 
So  many  are  required  to  sit  in  banc^  and  so  many  at 
the  Assizes*  that  the  number  and  continuity  of  the 
nisi  prius  hearings  in  London  and  Westminster  are 
greatly  Interfered  with.  Of  course  the  remedy  for 
this  is  suggested  by  the  mere  statement  of  it ;  a  differ- 
ent class  of  judges  ought  to  sit  in  the  appeal  courts 
from  that  which  sits  in  London  and  the  counties,  and 
the  jurisdiction  of  the  minor  courts  ought  to  be  en- 
larged. In  some  respects,  however,  the  Judicature 
Acts  have  not  done  what  was  expected  of  them.  The 
judges  of  the  common  law  division  of  the  High 
Court  hoped  that,  under  the  terms  of  the  acts,  they 
would  get  rid  of  the  jury  trials  sent  to  them  from 
chancery.  But,  whatever  may  be  the  proper  con- 
struction of  the  statutes,  the  chancery  judges  have 
proved  practically  too  strong  for  their  common  law 
brethren,  and  have  made  them  do  the  chancery  work. 
This,  however,  is  no  hardship  to  the  general  body  of 
suitors,  as  the  chancery  business  would  have  been 
proportionately  delayed  by  putting  the  chancery 
judges  to  conducting  jury  cases.  Again,  the  whole 
system  of  official  referees  has  utterly  collapsed.  It 
seemed,  when  the  creation  of  these  authorities  was 
first  proposed,  that  a  sort  of  special  judges  to  try  com- 
plicated cases  would  greatly  lighten  jury  work.  But 
the  official  referees  are  useless  for  that  purpose,  be- 
cause no  one  need  go  to  them  who  does  not  wish  to 
do  so;  and  very  few  suitors  wish  it;  so  that  when  their 
services  are  called  in  it  is  mer<«ly  as  a  sort  of  clerks  to 
the  judges,  for  getting  up  and  submitting  statements 
of  fact. 

The  result  of  this  state  of  things  is  likely  to  be  the 
appointment  of  two  or  three  more  common  law 
judges,  perhaps  with  special  assignments  to  Hist  prius 
business. 

An  extraordinary  case  of  fraud,  resulting  in  an  ex- 
traordinary sentence,  has  been  concluded  to-day. 
One  Frederick  Dimsdale,  a  solicitor,  a  man  of  mature 
years,  and  a  resident  in  the  fashionable  district  of 
May  fair,  was  convicted  of  fraud  and  forgery,  and  sen" 
tenced  to  penal  servitvde  for  life.  The  following  extract 
from  a  local  report  of  the  case  gives  a  fair  idea  of  the 
frauds  perpetrated : 

''  It  appeared  that  in  the  year  18G7,  a  gentleman 
named  Latham,  holding  an  official  position  in  the 
Borough  of  Margate,  was  possessed  of  a  considerable 
quantity  of  land  at  Croydon,  and  he  proposed  to  build 
a  number  of  houses  upon  that  land,  and  houses  were 
erected  under  the  title  of  Belmot-villas,  South-villas, 
etc.  In  the  course  of  his  building  operations  Mr. 
Latham  found  it  necessary  to  borrow  money  for  the 
pnrp<»8e  of  carrying  on  his  building  operations,  and  at 
various  times  large  sums  of  money  were  raised  from 
different  parties  by  way  of  mortgage.  In  the  course 
of  the  proceedings  Mr.  Latham  got  into  difficulties, 
and  he  eventually  was  compelled  to  have  his  affairs 
put  in  liquidation,  and  a  receiver  was  appointed  to 
collect  the  rents,  the  whole  of  the  different  mortgages 
being  at  that  time  consolidated  into  one  mortgage. 
Things  continued  in  this  way  until  the  year  1876,  when 
it  appeared  that  the  defendant  Dimsdale  entered  into 
negotiations  for  the  purchase  of  the  equity  of  redemp- 
tion on  behalf  of  a  person  named  Harriet  Meredith, 
who  was  represented  as  living  at  Clifton,  near  Bristol, 
and  whom  he  represented  as  nis  clleiit.  The  purchase 
of  the  equity  of  redemption  was j^^pleted  on  the  1st 
of  January,  1876,  and  the  effect  of^Ms  proceeding  was, 
that  so  long  as  the  interest  was  regularly  paid  upon  the 
consolidated  mortgage,  Dimsdale,  who  acted  as  the 
solicitor  of  the  supposed  purchaser,  was  entitled  to 
receive  the  rents,  and  in  fact  had  the  entire  control 
over  the  property ;  and  as  he  was  believed  to  l>e  a  man 
of  large  property,  and  to  be  carrying  on  an  extensive 


to  do  away  with  any  suspicion  that  might  possibly  have 
been  entertained  with  regard  to  the  character  of  the 
transactions  in  which  he  woh  engaged  of  raising  large 
sums  of  money  upon  the  security  of  fictitious  leases 
upon  the  property  referred  to  with  reference  to  the 
specific  lease  that  was  the  subject  of  inquiry,  it  ap- 
Mared  that  a  sum  of  £15,000  was  obtained  from  the 
Credit  Company,  but,  in  order  to  show  the  guilty 
knowledge  of  the  parties,  evidence  was  proposed  to  be 
given  that  the  same  proceeding  had  been  adopted  in 
twenty-three  other  cases,  and  the  result  was  that 
£300,000  was  obtained  by  this  enormous  fraud." 

It  was  contended  for  the  crown,  on  the  above  state 
of  facts,  that  though  Dimsdale  and  his  accomplices 
signed  their  own  names  to  the  fraudulent  lipases,  yet 
their  offense  fell  within  the  technical  definitiou  of 
forgery;  and  Mr.  Justice  Lopes  so  ruled ;  and  he  said 
that,  having  regard  to  Dimsdale^s  position,  his  knowl- 
edge of  the  whole  moral  and  legal  responsibility  he  was 
incurring,  and  the  vast  extent  of  his  frauds,  he  felt 
bound  to  pass  a  very  heavy  sentence  upon  him— and 
he  did. 

Another  remark  of  the  judge  is  worth  quoting.  He 
said :  **  If  crimes  of  this  kind  were  not  put  a  stop  to, 
all  these  important  business  transactions  would  be 
*'  placed  in  doubt  and  difficulty.**  It  does  not  require 
any  sympathy  with  Mr.  Dimsdale,  nor  any  particular 
refinement  of  reasoning,  to  bring  us  to  the  conclusion 
that  transactions,  which,  in  America,  are  fully  pro. 
tected  by  records,  must  here  l>e  protected  by  the 
imposition  of  excessive  penalties. 

Mr.  William  Cobbett,  a  son  of  the  historian,  fell 
dead  last  Saturday,  in  Westminster  Hall,  from  an 
attack  of  heart  disease.    The  telegraph  says : 

The  name  of  this  aged  and  eccentric  gentleman,  for 
many  years  past  has  been  a  kind  of  household  word  in 
Westminster  Hall,  owing  to  h'ls  persistency  in  bring- 
ing futile  actions  and  pestering  the  judges  with  trivial 
applications,  and  on  Saturday  he  was  making  his  way 
through  the  central  l«>bby  of  the  Houses  of  Parliament, 
toward  one  of  the  Lords*  committee  rooms,  where  he 
was  bent  on  prosecuting  an  appeal  before  the  Lords 
Justices  in  the  phantom  action  of  *'  Cobbett  v.  Lopes^** 
when  he  was  seen  to  stagtfer  and  fall.  Assistance  was 
promptly  rendered,  but  it  was  in  vain.  He  had  died 
on  the  scene  which  for  years  had  been  his  field  of 
battle.  In  the  Queen*s  Bench  and  the  Common  Pleas, 
in  the  Bxcheouer  and  the  now  defunct  Bail  court,  the 
contentious  William  Cobbett's  more  contentious  son, 
had,  during  more  than  a  quarter  of  a  century,  waged 
fierce  but  fruitless  war.  He  always  conducted  nis 
owu  case— unless,  indeed,  Mrs.  Cobbett  was  good 
enough  to  move  the  court  for  him— for  bold  would 
have  been  the  barrister  who  consented  to  hold  a  brief 
for  a  plaintiff  who  habitually  fought  with  shadows, 
and  was  accustomed  to  make  his  giants  first  before  he 
tried  to  slay  them.  For  some  years  Mr.  Cobbett  lay, 
mainly,  throu|^h  his  own  choice,  in  the  Queen's  Bench 
Prison;  and  his  delight  was  then  to  bring  action  on  all 
kinds  of  occult  grounds,  against  the  Governor  and  the 
Deputy-Governor.  A  writ  of  Hal>eas  Corpus  could  in 
those  days  be  obtained  for  the  moderate  sum  of  two 
pounds  ten  shillings;  and  it  was  rarely  indeed,  that, 
in  the  course  of  a  term,  Mr.  Cobbett  did  not  indulge 
himself  with  one  or  two  of  these  little  legal  luxuries, 
for  the  purpose  of  being  brought  up  to  Westminster, 
and  moving  for  something  against  somebody.  We 
always  return  to  our  first  loves;  and  in  the  evening  of 
his  life  the  litigious  patriarch  reverted  to  his  earliest 
passion  for  the  Palladium  of  our  liberties.  The  ciise 
of  **  Cobbett  v.  Lopes,"  a  record  now  withdrawn  for- 
ever, was  onlv  one  of  a  series  of  suits  which  this 
indefatigable  plaintiff  had  brought  against  her  Majes- 
ty's Judges  in  connection  with  an  attempt  on  his  part 
to  obtain  the  release  of  the  '*  unhappy  nobleman," 
lately  '*  languishing  at  Dartmoor,'*  but  now  seemingly 
getting  on  very  nicely  at  Portland  (the  Tich borne 
claimant)  on  a  writ  of  Habeas  Corpus.  Mr.  Cobbett 
was  very  well  known  to  the  judicial  bench— as  well 
known,  indeed,  as  crazy  Miss  Flyte  and  the  aggrieved 
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have  been  known  to  the  Lord  Chancellor.  But  poor 
Mr.  Cobbett  will  tease  the  oourt  no  more;  and  the 
Great  Hall  of  Plea8  will  lose  one  of  its  most  constant 
Tisitors.  lU  analogue  in  the  French  Palais  de  Justice 
ii  called  **!«  Salle  de«  Pas  Perdus.'*  How  many  tens 
of  thousands  of  footsteps  must  not  old  Mr.  Cobbett 
have  utterly  squandered  and  wasted  in  Westminster 
Hall! 

The  Qneen*8  speech,  read  in  Pftrliament  to-daj,  con- 
tains the  following  paragraph : 

Among  other  measures  for  the  amendment  of  the 
law,  a  bill  will  be  laid  before  70a  to  simplify  and  ex- 
presa  in  one  act  the  whole  law  and  procedure  relating 
to  indictable  offenses. 

This  confirms  what  I  wrote  to  you  in  the  autumn, 
of  the  intention  of  the  Lord  Chancellor  to  bring  in  a 
bill  for  the  oodifleation  of  the  criminal  law. 


THE  HARVABD  LAW  SCHOOL. 

THE  annual  reports  of  the  president  and  treasurer  of 
Harrard  coUege,  just  issued,  contain  considerable  of 
interest  to  the  profession  in  relation  to  the  Law 
school  connected  with  the  college.  According  to  the 
report,  **the  condition  and  prospects  of  the  Law 
aohool  are  in  the  highest  degree  satisfactory.  It 
grows  in  numbers,  improves  as  regards  the  quality  of 
its  students,  earns  a  good  surplus  from  year  to  year, 
adds  steadily  to  its  valuable  library,  and  step  by  step 
enlarges  its  instruction  and  increases  the  significance 
or  its  degree.'*  The  reports  criticize  the  rules  of  the 
Court  of  Appeals  of  this  State,  in  relation  to  admis- 
sion to  the  bar,  in  this  respect,  that  they  make  no  al- 
lowance to  the  candidate  for  admission  for  the  time 
spent  in  attendance  at  law  schools  outside  the  State. 
Tlie  president  says  that  the  Law  school  does  not  de- 
sire to  have  its  graduates  admitted  to  practice  with- 
out examination."  But  it  feels  justified  in  asking 
that  its  graduates  who  have  spent  two  or  three  years 
in  the  study  of  law  under  the  guidance  of  learned  and 
faithful  teachers,  should  not  be  placed,  as  regards  ad- 
mission to  the  bar,  on  a  level  with  persons  who  have 
never  opened  a  law-book,  as  is  now  the  case  under  the 
rules  of  the  New  York  Court  of  Appeals.  In  view  of 
its  own  honorable  history,  as  a  national  school  of  law, 
the  school  also  thinks  it  a  duty  to  protest  against  rules 
for  admission  to  the  bar  which  have  a  tendency  to 
make  legal  education  local  In  character,  and  to  recruit 
each  bar  chiefly  from  its  own  locality.  Rules  which 
make  discriminations  in  favor  of  the  law  schools  of 
any  particular  State  have  this  tendency.  The  result 
which  such  rules  tend  to  produce,  could  it*  be  com- 
pletely brought  about,  would  be  a  grave  national  mis- 
fortune. What  the  Harvard  Law  school,  and  every 
respectable  law  school,  must  desire  at  the  hands 
of  the  States,  or  the  courts,  is,  that  time  well 
spent  in  the  school,  as  proved  by  passing  its  periodic 
examinations,  should  count  toward  admission  to  the 
bar  in  every  State,  like  time  spent  In  an  attorney's  or 
eoanseior*s  office  in  that  State,  except  that  one  year 
of  pupilage  should  have  been  passed  in  the  State  where 
the  candidate  applies  for  admission.  The  dean  of  the 
Law  Faculty  also  presents  some  cogent  arguments 
against  the  discrimination  made  by  the  New  York 
roles.  He  says :  ''This  school,  therefore,  has  been  ex- 
cluded from  the  State  of  New  York  by  legislation ;  and 
this  has  happened  just  as  we  had  established  an  exam- 
ination for  admission  to  the  school,  and  extended  our 
oonrse  of  stadj  to  three  years.    That  the  action  is  a 


serious  blow  to  this  school  there  can  be  no  doubt;  for 
it  makes  it  impracticable,  as  a  rule,  for  two  important 
classes  of  the  graduates  of  Harvard  coUege  to  remain 
here  for  their  legal  education ;  namely,  those  whose 
homes  are  In  the  State  of  New  York,  and  who  expect 
to  remain  there,  and  those  who,  not  being  residents  of 
the  State  of  New  York,  are  ambitious  to  establish 
themselves  in  the  city  of  New  York.  It  is  true,  that 
any  graduate  of  this  school  who  has  received  the  de- 
gree of  Bachelor  of  Arts  from  a  college  (even  from  the 
meanest  college  in  the  United  States)  will  be  relieved 
from  one  year  of  clerkship ;  but  it  is  not  to  be  sup- 
posed that  Harvard  graduates,  who  intend  to  practice 
in  New  York,  will  go  through  a  year's  course  in  this 
school,  passing  severe  examinations  at  the  end  of  each 
year,  if  neither  our  degree  nor  the  time  spent  here  is 
to  count  for  any  thing  in  the  State  where  they  are  to 
practice.  Moreover,  If  the  other  States  of  the  Union 
should  follow  the  example  of  New  York,  in  this  re- 
spect (and  this  is  a  fair  test  to  apply  to  the  action  of 
the  latter  State),  it  would  seem  that  this  school,  or  any 
other  school  of  national  scope,  must  cease  to  exist." 
The  Court  of  Appeals  is,  however,  not  responsible  for 
the  discrimination  in  favor  of  New  York  law  schools, 
that  being  the  result  of  the  legislative  enactments  in 
pursuance  of  which  the  rules  were  made.  The  report 
of  the  dean  contains  some  valuable  criticism  on  the 
general  subject  of  admission  to  the  bar  that  are 
worthy  of  the  attention  of  the  profession.  He  does 
not  approve  of  the  adoption  In  this  country  of  the 
English  Ideas  upon  the  subject.  The  States  have,  as  a 
rule,  adopted  the  English  notion,  and  In  measuring 
the  standard  of  qualification,  have  Insisted  on  a  thoi^ 
ough  training  of  the  candidate  as  an  attorney.  They 
have  thus  been  at  cross-purposes  with  this  law  school 
which  has  endeavored  to  train  its  students  to  l>ecome 
counselors.  Of  course,  a  school  cannot  successfully 
teach  the  art  of  the  attorney,  which  Is  In  Its  nature 
local,  while  the  science  of  the  law,  which  is  general,  can 
be  best  taught  there. 


UNITED  STATES  SUPREME  COURT  ABSTRACT, 
OCTOBER  TERM,  1877. 

OONSTITUnONAI*  ULW. 

1.  State  ticUuU  prohibiting  trarutporUUion  of  cattle.— 
A  statute  of  a  State,  which  prohibits  driving  or  con- 
veying any  Texas,  Mexican,  or  Indian  cattle  into 
the  State  between  the  first  day  of  March  and  the  first 
day  of  December  in  each  year,  is  in  conflict  with  the 
clause  of  the  Constitution  of  the  United  States  that 
ordains  **  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes."  {StaU  Freight  Tax 
Caaea.  16  Wall.  281;  Welton  v.  The  StaU  of  Missouri, 
01  S.  C.  275;  Ward  v.  Maryland,  12  WaU.  418;  Hen- 
deraon  v.  Mayor  of  New  York,  02  Sup.  Ct.  268;  and 
Chy  Lung  v.  Freeman,  id.  276 ;  TTiorp  v.  R,  A  B,  R. 
R.  Co.,  27  Vt.  149;  Passenger  Cases,  7  How.  283;  Oib- 
hons  V.  Ogden,  9  Wheat.  210.)  Judgment  of  Supreme 
Court  of  Missouri  reversed.  Bannibai  A  SL  Jo,  R, 
R.  Co.,  plaintiff  itt:  error ^  v.  Husen.  Opinion  by 
Strong,  J. 

2.  PoZtce  potoer:  quar<xntine  regulations. —  Bvioh  a 
statute  Is  not  a  legitimate  exercise  of  the  police  power 
of  the  State.    It  is  more  than  a  quarantine  regulation. 

lb.  ^....™^ ^^~ 
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8.  Over  tBhat  police  power  cannot  be  esoerciBed.  —The 
police  power  of  a  State  cannot  be  exercised  over  a 
■abject,  Buch  as  interstate  transportation  of  subjects 
of  commerce,  confided  exdasively  to  Ck>ngre88  by  the 
Federal  Constitution.  lb. 

4.  Limit  of  State  potoer  as  to  sanitary  laiM.  —While 
a  State  may  enact  sanltaiy  laws,  while,  for  the  par- 
pose  of  self-protection,  it  may  establish  qaarantine 
and  reasonable  inspection  regulations,  while  it  may 
prevent  persons  and  animals  suffering  under  conta- 
gious or  infectious  diseases  from  entering  the  State,  it 
cannot  interfere  with  transportation  into  or  through 
its  borders,  beyond  what  Is  absolutely  necessary  for 
its  self-protection.  lb. 

6.  State  cannot  interfere  toith  power  delegcUed  to  Con- 
gress,— Neither  the  unlimited  powers  of  a  State  to 
tax,  nor  any  of  its  large  police  powers,  can  l>e  exer- 
cised to  such  an  extent  as  to  work  a  practical  assump- 
tion of  the  powers  conferred  by  the  Ck>nstitution  upon 
Congress.  lb. 

6.  Duty  of  courts.  —  Since  the  range  of  a  State's 
police  power  comes  very  near  to  the  field  committed 
by  the  Constitution  to  Congress,  it  Is  the  duty  of 
courts  to  guard  vigilantly  against  any  needless  intru- 
sion, lb. 

OONTRAOT. 

Construction  of  contract  dependent  on  rise  and  faU  of 
(/old.— A  contract  was  made  between  Q.  and  the  firm 
of  A.  &  Sons,  reading  thus :  "  Q.  agrees  to  furnish  us 
and  we  take  from  him  16,000  dozen  long  shovel-han- 
dles, to  be  of  the  best  quality  of  timber  and  workman- 
ship, for  the  present  year,  the  price  to  l>e  ($1.25)  one 
dollar  and  twenty-five  cents  per  dozen,  basing  the 
price  on  the  present  price  of  gold,  $2.25.  **If 
the  price  of  gold  goes  up  or  down,  then  the  price  of 
handles  shall  be  advanced  or  reduced  accordingly. 
But  it  is  understood  that  no  advance  or  reduction  of 
the  price  of  gold  of  25  per  cent  shall  change  the  price 
of  handles  unless  it  shall  remain  at  the  advanced  or 
reduced  rate  sufficiently  long  to  affect  the  general 
price  of  merchandise.''  Held^  that  the  contract  meant 
this:  Gold  being  at  the  price  of  $2.25,  and  having 
reference  to  that  fact  as  giving  their  value,  the  one 
party  agrees  to  deliver  and  the  other  to  receive  the 
goods  at  $1.25  per  dozen.  This  price  named  should 
not,  however,  be  fixed  and  absolute.  If  the  price  of 
gold  shall  change,  the  price  of  the  goods  shall  also 
change.  But  they  do  not  propose  to  embarrass  them- 
selves about  trifles,  and  the  gold  regulation  shall  be 
modified  by  the  extent  of  the  change  in  its  price.  If 
it  varies  more  than  twenty-five  per  cent,  we  agree 
that  that  shall  be  deemed  an  important  change,  and 
shall  of  itself  work  a  change  in  the  price  of  the  goods. 
If  the  variation  does  not  exceed  twenty-five  per 
cent,  it  will  not  necessarily  t>e  Important,  and  we 
agree  that  that  variation  shall  not  affect  the  price  of 
the  goods,  unless  it  continues  so  long  as  to  affect  the 
general  price  of  merchandise.  If  it  df>es  so  continue 
and  does  so  affect  general  prices,  then  that  variation 
shall  also  regulate  this  contract.  In  error  to  Circuit 
Court,  W.  D.,  Michigan.  New  trial  granted.  Ames 
et  oi.,  plaintiffs  in  error,  ▼.  (^uimby.  Opinion  by 
Hunt,  J. 

JimiSDIOTION. 

Judgment  remitted  in  part  so  as  to  reduce  to  $5,000: 
judgment  payable  in  gold  coin.  —  This  was  an  action  by 
Butler,  the  defendant  in  error,  against  Thompson, 
the  plaintiff  in  error,  to  recover  damages  for  not  ac- 


cepting a  quantity  of  iron  under  an  alleged  contract 
of  purchase.  Upon  the  trial  the  jury  rendered  a  ver- 
dict against  Thompson  of  $5,006.17  '*  in  gold,"  but  be- 
fore judgment  Butler  remitted  $66.17,  and  judgment 
was  entered  for  five  thousand  dollars  **  in  coin." 
Thompson  having  brought  the  case  here  by  writ  of 
error,  Butler  moves  to  dismiss  because  the  "  matter 
in  dispute  "  does  **  not  exceed  the  sum  or  value  of  five 
thousand  dollars."  HeZd,  that  as  the  writ  of  error 
was  sued  out  by  the  defendant  below,  the  amount  in 
controversy  was  fixed  by  the  judgment.  {Oordon  v. 
Ogden,  8  Pet.  84;  Knapp  v.  BankSy  2  How.  73; 
WaJker  v.  U.  S.,  4  WaU.  164;  MerriU  v.  Pet^,  16 
id.  844.)  Held,  also,  that  the  fact  that  the  judg- 
ment was  payable  in  coin,  which  was  worth  more 
than  the  same  number  of  dollars  in  United  States 
notes  would  be,  did  not  render  it  a  judgment  for 
more  than  its  face,  and  this  court  acquired  no  juris- 
diction. Writ  of  error  to  Circuit  Court,  Massachu- 
setts, dismissed.  Tyiompson  plaintiff  in  error,  ▼. 
Butler.    Opinion  by  Walte,  C.  J. 

MUNIOIPAIi    BONDS. 

Bonds  in  aid  of  bridge :  toll  bridge,  publio  highway. 
—  Under  a  statute  of  (Nebraska  authorising  coun- 
ties and  cities,  upon  a  vote  by  the  people,  to  issue 
bonds  in  aid  of  '*  any  railroads  or  other  work  of 
internal  improvement,"  county  commissioners  LBSued 
bonds  in  aid  of  a  bridge.  In  an  action  on  the  bonds 
it  was  set  up  as  a  defense  that  they  were  issued  in  aid 
of  a  toll  and  not  a  free  bridge,  and  that  the  county 
commissioners  were  to  regulate  the  tolls,  which  were 
to  be  applied  toward  paying  the  bonds.  Held,  (1)  that 
the  bridge  was  a  work  of  internal  improvement  and 
the  authority  to  aid  it  was  not  affected  by  the  fact 
that  tolls  were  to  be  levied  for  its  use,  nor  (2)  would 
the  validity  of  the  bonds  l>e  affected  by  any  want  of 
power  on  the  part  of  the  county  commissioners  to 
demand  tolls  for  such  use,  and  (8)  that  the  answer  was 
demurrable.  All  bridges  intended  and  used  as  thor- 
oughfares are  public  highways,  whether  subject  to  toll 
or  not.  Judgment  of  Circuit  Court,  Nebraska,  af- 
firmed. County  Commissioners  of  Dodge,  plaint^  in 
error,  v.  Chotidier.    Opinionby  Bradley,  J. 

2.  Railroad  aid  bonds:  construction  of  statute: 
limit  of  tooxition.— Railroad  aid  bonds  were  issued 
by  a  county  under  a  statute  of  Missouri  reading  thus : 
**  It  shall  be  lawful  for  the  corporate  authorities  of 
any  city  or  town,  or  the  County  Court  of  any  county 
desiring  to  do  so,  to  subscril>e  to  the  capital  stock  of 
said  company,  and  may  issue  bonds  therefor  and  levy 
a  tax  to  pay  the  same,  not  to  exceed  one-twentieth  of 
one  per  cent  upon  the  assessed  value  of  taxable  prop- 
erty for  each  year."  The  act  imposed  no  limit  upon 
the  amount  allowed  to  be  subscribed,  and  there  was 
no  provision  in  the  act  that  the  proceeds  of  the  special 
tax  alone  should  be  applied  to  the  payment  of  the 
bonds.  Held,  that  the  holder  of  the  bonds  subscribed 
for  under  the  act  was  not  limited  to  the  special  tax  of 
one-twentieth  of  one  per  cent  for  payment,  but  might 
look  to  the  funds  of  the  county  raised  by  general  tax- 
ation. (Supertisors  ▼.  United  States,  18  WaU.  71 ;  StaU 
y.  Shortridge,  66  Mo.  126,  distinguished.)  Judgment 
of  Circuit  Court,  E.  D.  Missouri,  reversed.  United 
SUUes  ex  rel  Johnson,  plaintiff  in  error,  ▼.  County 
Court  of  Clark  County.  Opinion  by  Strong,  J.  Waite, 
C.  J.,  and  Miller  and  Bradl^,  JJ.,  dissented.    O  ^ 
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HXOUOVNOS. 

1.  Core  rtq^wind  of  traietier  approaching  a  gtreei  raU- 
rofid  crosgino:  oontribvitory  negligtnce. —tht  negleot 
of  the  engineer  of  a  locomotive  of  a  railroad  train  to 
soond  its  whistle  or  ring  its  bell  on  approaching  a  street 
crossing  does  not  relieve  a  partj  from  the  necessity  of 
taking  ordinary  precantions  for  his  safety.  He  is 
bound  to  use  his  senses — to  listen  and  to  look — before 
attempting  to  cross  the  railroad  track.  In  order  to  avoid 
any  possible  accident  from  an  approaching  train.  If 
he  omit  to  use  them,  and  walk  thoughtlessly  upon  the 
track,  he  is  guilty  of  culpable  negligence,  and  if  he  re- 
ceive any  injury,  he  so  far  contributes  to  it  as  to  deprive 
him  of  any  right  to  complain.  If  using  them,  he  sees 
the  train  coming  and  undertakes  to  cross  the  track  in- 
stead of  waiting  for  the  train  to  pass,  and  is  injured, 
the  consequences  of  his  mistake  and  temerity  cannot 
be  cast  upon  the  railroad  company.  If  one  chooses  in 
saoh  a  position  to  take  risks,  he  must  bear  the  possible 
consequences  of  failure.  Judgment  of  Circ.  Ct.,  W. 
D.  Missouri,  reversed.  Chicago,  R,  L  A  P,  R,  R,  Co,, 
plainWin  error,  v.  Houtton,    Opinion  by  Field,  J. 

2.  IfistrucHon  upon  assumed  facts,  error. —To  in- 
struct upon  assumed  facts  to  which  no  evidence  applies 
Is  error.  Bach  instructions  tend  to  mislead  the  jury 
by  withdrawing  their  attention  from  the  proper  points 
involved  in  the  issue.    lb. 

SHippnra. 

L  Collision :  vessels  at  anchor  and  moving  vessels :  neg- 
ligence,'^ Vessels  in  motion  are  required  to  keep  out 
of  the  way  of  a  vessel  at  anchor,  if  the  latter  is  without 
fault,  unless  it  appears  that  the  collision  was  the  result 
of  inevitable  accident,  the  rule  being  that  the  vessel  in 
motion  must  exonerate  herself  from  blame  by  showing 
that  it  was  not  in  her  power  to  prevent  the  collision  by 
adopting  any  practicable  precautions.  (The  Batavict, 
40  Eng.  li.  &  Eq.  25;  The  LocMibo,  8  W.  Rob.  318; 
Strout  V.  Foster,  1  How.  94;  Ure  v.  Coffman,  19  id.  62; 
The  Granite  StaU,  8  Wall.  814;  The  Bridgeport,  14  id. 
119;  TShe  John  Adams,  1  CliiT.  413.)  Accordingly,  where 
a  steam  dredge  was  anchored  on  the  edge  of  an  exca- 
vated channel  in  the  harbor  of  Baltimore,  and  a  tug 
with  a  vessel  in  tow  had  plenty  of  sea-room  to  pass  on 
either  side  of  the  dredge,  and  the  dredge  had  proper 
lights  and  lookout,  held  that  the  tug  and  vessel  were 
liable,  if  unskillfully  navigated,  for  damages  sustained 
by  the  dredge  from  a  collision  occurring  by  reason  of 
such  unskillful  navigation.  Decree  of  Giro.  Ct.,  Mary- 
land,  modified  ;and  aflirmed.  Steam  tug  Ehrman  et 
al,,  appellants,  v.  Curtis  etal.    Opinion  by  Oifford,  J. 

2.  Compensation  of  innocent  parties.—  Innocent  par- 
ties in  a  case  of  collision  are  entitled  to  full  compen- 
sation for  the  injuries  received  by  their  vessel,  unless 
it  occurred  by  inevitable  accident,  provided  the  amount 
does  not  exceed  the  amount  or  value  of  the  interest  of 
the  other  party  in  the  colliding  ship  and  her  freight 
then  pending.  (9  Stat,  at  Large,  635;  The  AUas,  8 
Otto,  317;  The  Gamecock,  2  id.  695;  The  Gregory,  9 
WalL51«.)    lb. 

BTATUTORT   CONSTRUCTION. 

Action  upon  several  note :  when  plaintiff^  may  elect  as 
to  parties  defendant.  By  the  Revised  Statutes  of  the 
District  of  Columbia  [%  827)  it  is  enacted  as  follows, 
vix. :  *'  Where  money  is  payable  by  two  or  more  per- 
sons jointly  or  severally,  as  by  joint  obligors,  cove- 
nantors, makers,  drawers,  or  Indorsers,  one  action 
may  be  sustained  and  judgment  recovered  against  all 


or  any  of  the  parties,  by  whom  the  ^oney  Is  paya- 
ble, at  the  option  of  the  plalntUT.  But  an  action 
against  one  or  some  of  the  parties  by  whom  the  money 
is  payable  may,  while  the  litigation  therein  continues, 
be  pleaded  in  bar  of  another  action,  against  another 
or  others  of  the  said  parties."(14  Stat,  at  Large,  405,  §  20.) 
In  an  action  against  two  of  several  makers  of  a  prom- 
issory note,  and  one  of  the  indorsers  thereof,  there 
being  other  makers  and  indorsers,  held,  that  the 
act  of  Congress  was  intended  to  produce  the  effect  of 
the  statutes  of  several  of  the  States,  to  wit :  **  Persons 
severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  or 
promissory  notes,  may  all  or  any  of  them  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff.'*  (2 
Edm.  Stat,  of  N.  T.,  82.)  Judgment  of  Sup.  Ct.,  Dist. 
Columbia,  afilrmed.  Burdette,  plaint^  in  error,  v. 
Barttett.    Opinion  by  Hunt,  J. 


RECENT  AMERICAN  DECISIONS.* 

FOBOERT. 

1.  Alteration  of  power  of  cUtomey  renders  it  void.— A 
power  of  attorney  to  confess  a  judgment,  which  is 
materially  altered  whilst  in  the  hands  of  the  payee  of 
the  indebtedness,  without  any  explanation  of  the 
alteration,  is  made  void  by  such  alteration,  and  a 
judgment  entered  by  confession  under  it  is  also  void. 
BurweU  v.  Or. 

2.  AltercUion  of  promissory  note.— Where  a  prom- 
issory note,  -containing  a  promise  to  pay  a  certain 
sum  as  attorney's  fee,  is  altered  whilst  in  the  hands  of 
the  payee,  increasing  the  amount  of  such  fee,  the 
alteration  will  be  presumed  to  have  been  made  by 
him,  and  the  note  becomes  thereby  utterly  void,  and 
cannot  be  collected,  even  by  a  subsequent  indorsee  in 
good  faith  without  notice.  lb. 

8.  Alteration  in  date  of  promissory  note,  material.— 
An  alteration  in  the  date  of  a  note  and  cognovit,  so  as 
to  make  the  note  fall  due  one  year  later,  is  a  material 
alteration,  at  least,  as  to  a  surety  on  the  note.  Tfy- 
manv,  Yeomans. 

INSANTTT. 

Presumption  in  regard  to.— The  legal  presumption  is, 
that  all  persons  of  mature  age  are  of  sane  memory, 
and  this  presumption  continues  until  inquest  found, 
when,  perhaps,  the  presumption  is  reversed  until  re- 
butted by  evidence  that  sanity  has  returned.  Titoomb 
V.  Van  Tyle. 

MA8TSR  AND  SERVANT. 

1.  Duty  qf  employer'to  furnish  safe  machinery, — It  is 
the  duty  of  railroad  companies  to  furnish  good,  well- 
constructed  machinery,  adapted  to  the  purposes  of  Its 
use,  of  good  material  and  of  the  kind  that  is  found  to 
be  safest  when  applied  to  use ;  and  whilst  they  are  not 
required  to  seek  and  apply  every  new  invention,  they 
must  adopt  such  as  is  found  by  experience  to  combine 
the  greatest  safety  with  practical  use.  Toledo,Wab. 
A  West,  R'way  Co.  v.  Atbury,  Admx. 

2.  Employee  required  to  use  care  commensurate  with 
danger  of  employment.— Although  machinery  fur- 
nished by  a  railroad  company  for  the  use  of  its 
employees  may  be  unsafe,  yet  if  an  employee,  knowing 
the  character  of  the  machinery,  continues  to  use  it,  he 
is  bound  to  exercise  care  commensurate  with  the 
danger;  and  if  he  fails  to  do  so,  and  is  injured,  his 

♦  To  appear  In  84  Illinois  Beporti^   ^  O  "  ^ 
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negligence  wUl  preclude  a  recovery  against  the  com- 
pany on  account  of  such  Injury.  lb. 

MUKIOIPAIi  AID  BONDS. 

1.  MunidpaJauhscHptUmwUhoutvoteofthepeopU.— 
A  vote  of  the  people  of  a  town  to  subscribe  to  the 
capital  stock  of  a  railroad  company,  In  the  absence  of 
any  law  authorizing  such  vote  or  subscription.  Is  not 
binding  upon  the  town.    Barnes  v.  Tovm  of  Laeon. 

a,  Legaliaation  of  void  subscription.— Where  an  elec- 
tion for  the  purpose  of  voting  upon  a  subscription  to 
a  railroad  company  is  held  without  any  authority  of 
law.  and  in  pursuance  of  a  vote  at  such  election  a  sub- 
Bcrlptlon  Is  made  by  the  supervisor  of  the  town 
without  any  authority  of  law.  the  whole  proceeding  Is 
void,  and  the  legislature  cannot,  by  any  subsequent 
act,  legalize  the  same.  lb. 

8.  LimUqflegi8laHvepotD€r.—ThelegiB]AinrehHa  no 
power  to  authorize  the  supervisor  and  town  clerk  of  a 
town  to  create  a  corporate  debt,  without  the  consent 
of  the  people,  expressed  at  the  poUs.  lb. 

4.  Municipca  bonds  in  hands  of  purchaser  for  value.— 
If  municipal  bonds  are  simply  voidable,  they  may  be 
enforced  In  the  hands  of  an  Innocent  purchaser  for 
value,  but  If  they  are  absolutely  void,  they  cannot  be 
enforced  either  by  the  original  holder  or  a  purchaser 
for  value.  lb. 

6.  When  holder  hound  by  recOoto.— Where  a  muni- 
cipal bond  contains  a  recital  that  it  is  Issued  in 
payment  of  a  subscription  made  in  pursuance  of  a 
vote  of  the  people  at  an  election  therein  specified,  and 
there  was  no  law  authorizing  such  election  and  subj 
scription,  the  holder  has  notice,  by  such  recital,  of  the 
Illegality  of  such  subscription.  lb. 

NVOUGXNOS. 

1.  Care  required  in  running  raUroad  trains  in  pro- 
poHion  to  the  danger  of  if}jury  at  a  given  place.— Where 
stock  is  permitted  by  law  to  run  at  large  in  a  town  or 
village  through  which  a  railroad  runs,  and  the  fact  is 
known  to  the  operators  of  the  road,  they  will  be  held 
to  a  higher  degree  of  care  than  where  they  have  the 
road  fenced  and  have  no  reason  to  expect  stock  will 
be  found  on  their  track.  Chio.  A  AU.R.  R.  Co.  v.  Engle. 

2.  Permitting  stocfc  to  run  at  Uxrge  is  not^  uniMs  pro- 
hibited  by  law.— It  Is  not  negligence  for  the  owner  of 
stock  to  permit  It  to  run  at  large  in  a  village  through 
which  a  railroad  runs,  if   it   is  not   prohibited  by 

law.  lb. 

8.  Running  trains  through  towns  at  high  rate  of 
speed.— It  is  the  duty  of  a  railroad  company,  whose 
road  runs  through  a  village,  to  run  their  trains,  whilst 
In  the  village,  at  such  a  rate  of  speed  as  to  have  them 
under  control,  and  be  able  to  avoid  injuiy  to  persons 
or  property,  though  there  Is  no  ordinance  of  such  vil- 
lage on  the  subject ;  and  if  they  fail  to  do  so  they  are 
guilty  of  negligence.  lb. 

4.  Radroad  running  trains  at  rate  prohibited  by  law.— 
It  is  gross  negligence  on  the  part  of  a  railroad  com- 
pany to  run  its  trains  through  a  town  at  a  rate  of  speed 
prohibited  by  law,  and  if  the  company  does  so  run  its 
trains,  and  thereby  causes  the  death  of  a  person  who 
is  himself  in  the  exercise  of  due  care  and  caution,  it  is 
liable  in  an  action  by  the  representatives  of  the  person 
so  killed.    Chic.  A  Alt.  R.  R.  Co.  v.  Becker. 

5.  Rule  as  to  aduU  not  applicable  to  ifsfant—The 
general  rule  Is,  that  a  person  approaching  a  railroad 
crossing  is  required  to  look  up  and  down  the  track,  In 
either  direction,  and  watch  for  the  approach  of  trains, 
before  attempting  to  cross,  and  if  such  precaution  is 


neglected  and  injury  to  the  party  ensues,  he  cannot 
recover;  but  this  rule  cannot  be  applied  to  an  infant 
of  tender  years.  lb. 

6.  Parents  permitHng  ohildrtn  to  cross  railroad  track. 
—It  is  not  negligence  in  parents  to  send  a  child  of  six 
or  seven  years  to  Sabbath  school,  in  company  with  and 
under  the  care  of  an  older  brother,  In  a  village 
through  which  a  railroad  track  runs,  and  which  track 
the  children  have  to  cross  in  going  to  and  returning 
from  the  Sabbath  school;  but  it  might  be  otherwise 
to  permit  such  infant  to  go  alone.  lb. 

PASTVXBSHIP. 

L  Partners  UabU  for  each  other's  torts  committed  as 
partners.— Partners  are  liable  in  solido  for  the  torts  of 
one,  if  committed  by  him  as  a  partner  and  in  the 
course  of  the  business  of  the  partnership;  but  if  a 
partner  commit  a  tort,  not  as  a  partner,  but  as  an  in- 
dividual, in  respect  to  a  matter  entirely  foreign  to  the 
business  of  the  partnership,  the  other  partners  are  not 
Uable.    Schwabacker  v.  Riddle. 

2.  Partnerssemngtheirinterest,yiotUabUforfaiserq;h' 
resentcMons  in  relation  thereto  by  other  partners.— 
Where  one  partner  induces  a  stranger  to  purchase  the 
interest  of  the  other  partners  in  a  partnership  busi- 
ness, by  fraudulent  representaUons,  the  parties  selling 
are  not  liable  for  such  false  representations,  unless 
they  instigate  or  approve  of  them,  or  the  partner  mak- 
ing such  representations  is  acting  as  their  agent  in 
making  the  same.  The  mere  fact  of  their  relation  as 
partners  will  not  make  them  liable.  lb. 

BAIil  AKD  DKLTVBBT. 

1.  Sale  of  growing  crops:  delivery.— In  case  of  the 
sale  of  standing  crops  the  possession  is  in  the  vendee 
until  it  is  time  to  harvest  them,  and  until  then  he  is 
not  required  to  take  manual  possession  of  them .  THdk- 
nory.  McCleUand  etaL 

2.  Sales :  manual  delivery  of  ponderous  goods,  not  re- 
quired.—Where  goods  are  ponderous  and  incapable  of 
being  handed  over  from  one  to  another,  there  need  not 
be  a  manual  dellveiy,  but  it  is  different  where  the 
property  is  capable  of  being  immediately  removed.  lb. 

8.  Sale :  fraudulent,  if  possession  retained  by  vendor, 
—Any  sale  of  personal  property,  where  It  remains  with 
the  vendor,  if  it  is  that  character  of  property  that  is 
capable  of  being  removed,  is  fraudulent  in  law  as  to 
creditors  and  sul>sequent  purchasers,  notwithstanding 
the  sale  may  be  in  good  faith,  and  for  a  valuable  con- 
sideration, lb. 

STATUTE  OF  FBAUDS. 

Parol  gift  of  real  estate,  when  ei^orced.—A  father 
agreed,  by  parol,  to  convey  a  tract  of  land  to  his  son, 
as  a  gift,  and  the  son  took  possession  of  the  land,  and 
made  lasting  and  valuable  improvements  thereon,  and 
resided  there  with  his  family  for  four  or  five  years, 
when  he  died,  in  possession  of  the  land,  leaving  a 
widow  and  one  child.  The  father  brought  ejectment, 
against  the  widow  and  child,  for  the  land,  and  upon  a 
bill  filed  by  them  to  enjoin  the  prosecution  of  the 
ejectment  suit,  and  to  compel  a  conveyance  to  the 
child,  subject  to  the  dower  of  the  widow,  the  relief 
sought  was  properly  granted.    Worth  v.  Worth. 

2.  Evidence  to  take  case  out  of  the  statute.— In  order 
to  take  a  case  out  of  the  Statute  of  Frauds,  upon  the 
ground  of  part  performance  of  a  parol  contract,  it  is 
not  only  indispensable  that  the  acts  done  should  be 
clear  and  definite,  and  referable  exclusively  to  the  con- 
tract, but  the  contract  must 
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oomi>et6Dt  proofs  to  be  clear,  definite  and  unequivooal 
in  all  iU  terms.  lb. 

3.  RelUf  uhere  vaiUtdbU  improvementshave  been  made 
under  a  contrcusL — ^Wbere  a  son,  by  permission  of  Ids 
father,  takes  possession  of  land,  and  pats  lasting  and 
valuable  improyemeots  thereon,  and  oontinaes  sach 
possession  for  a  namber  of  years,  and  dies  in  posses- 
sion, claiming  that  the  father,  by  parol,  agreed  to  con- 
Toy  the  land  to  him,  although  a  court  of  equity  may 
not  decree  a  conveyance  to  the  heirs  of  the  deceased, 
it  will  require  the  father  to  pay  for  the  improve- 
ments, lb. 

4.  Contract:  by  a  ehUd  wUh  parent^  to  rtUase  to  other 
eMldren  aXL  elaim  to  parents  estate,  is  valid  and  bind- 
ing,— ^Where  a  father  executes  a  deed  for  a  tract  of 
land  to  one  child,  who  accepts  and  takes  possession  of 
the  same,  upon  the  express  understaudiog  and  agree- 
ment that  it  is  in  lieu  of  all  claim  such  child  may  hare 
in  and  to  the  residue  of  the  father's  estate  upon  his 
death,  and  that  such  child  will  release  to  the  other 
children  aU  his  claim  in  expectancy  to  the  residue  of 
the  estate,  such  contract  is  legal  and  binding,  and  will 
be  enforced  in  equity.    Oalbraith  v.  McLain. 

6.  When  not  itiihin  Statute  of  Frauds,  nor  contrary  to 
StaiuU  of  WiUs.^A  contract  made  by  a  child  with  his 
father,  in  consideration  of  a  conveyance  of  land  to 
him  by  the  father,  that  he  will  release  to  his  brothers 
and  sisters  all  claim  in  expectancy  to  the  residue  of  the 
father's  estate,  is  not  within  the  Statute  of  Frauds, 
nor  is  it  contrary  to  the  provisions  of  the  Statute  of 
Wnis.  lb. 

TBUBORAFH. 

Non-delivery  of  message :  liabUity, —Id.  an  action  by 
a  father  against  a  telegraph  company,  for  negligence  in 
failing  to  deliver  a  telegram  sent  by  him  to  his  son, 
summoning  the  son  home  to  the  death-bed  of  his 
mother,  the  plaintiff  is  entitled  to  recover  at  least 
nominal  damages,  including  the  price  paid  the  com- 
pany to  send  the  dispatch.  Logan  v.  West,  Un, 
Tel.  Co. 


NOTES  OF  RECENT  DECISIONS. 

Irtfancy :  liaMUiy  of  parent  for  maintenance  by  volun- 
teer.—  A  brother,  as  a  volunteer,  undertook  the  main- 
tenance and  education  of  his  sister,  who  had  aban- 
doned her  father's  home,  and  without  his  fault.  JBeld, 
under  each  circumstances,  no  promise  to  pay  by  a  mere 
volunteer  for  the  maintenance  of  the  child'can  be  im- 
plied on  the  part  of  the  parent.  He  who  intervenes  in 
such  a  oaae,  to  make  the  child  independent  of  the  par- 
ent, does  but  encourage  its  alienation  from  the  line  of 
filial  duty,  and  stands  in  no  relation  to  be  favored  by 
tiielaw.  Sup.  Ot.,  Tennessee,  Oct.,  1877.  Toncray  v. 
ToThcray  (Tenn.  L.  J.) 

Official  bond:  when  sureties  on,  liable  for  damages 
resulting  from  neglect  of  principal  to  perform  duty,— 
The  statute  requires  the  inspector's  bond  to  be  **  con- 
ditional for  the  faithful  performance  of  the  duties  im- 
posed by  the  act,"  and  such  bond  is  **  for  the  use  of 
all  persoiis  aggrieved  by  the  acts  of  neglect  of  such 
inspector."  The  petition  averred  that  the  inspector 
in  default  and  breach  of  the  conditions  of  his  official 
bond,branded  one  hundred  empty  casks  as  ^'approved," 
that  the  casks  belonged  to  Cobb  &  Co.,  who  after- 
ward fUled  them  with  oil  below  test ;  that  the  inspector 
refused  to  inspect  the  same ;  that  Cobb  &  Co.  sold  one 
of  these  casks  to  O'Connell,  a  grocer,  who  sold  a  gallon 
of  the  oil  to  the  relator's  family,  and  that  a  lamp  filled 


therewith,  exploded,  causing  the  death  of  relator's 
wife,  etc.  To  this  petition  a  demurrer  was  sustained ; 
we  think  it  Improper.  The  petition  states  a  good  cause 
of  action  against  the  inspector  and  the  sureties  on  his 
official  bond,  which  is  not  affected  by  the  fact  that  the 
manufacturers,  Cobb  &  Co..  were  also  liable  under 
section  4  of  the  same  chapter,  and  the  judgment  is 
reversed  and  the  cause  remanded.  Opinion  by  Sher- 
wood, C.  J.  Sup.  Ct.,  Missouri,  Oct.,  1877.  County 
Court  of  St.  Louis,  to  use  of  Jenks,  v.  Faseett  (Cent. 
L.  J.) 

Principal  and  factor:  pledge  of  chaUels  by  factor: 
bankruptcy :  rights  of  trustee  and  pledgee :  order  and  dis- 
position, —  A.  bought  of  J.  Sillence  and  paid  for  two 
horses,  which  were  returned  as  not  being  according  to 
warranty.  Sillence  then  supplied  A.  with  two  other 
horses,  to  be  retained  and  used  by  her  until  the  war- 
ranty was  performed.  The  horses  had  been  placed 
with  Sillence  to  sell  or  job  on  commission,  but  of  this 
A.  was  ignorant,  she  having  considered  throughout 
that  the  horses  belonged  to  Sillence.  Upon  the  bank- 
ruptcy of  Sillence  the  County  Court  Judge  decided 
that  the  horses  so  placed  with  him  were,  under  the  cir- 
cumstances, in  his  order  and  disposition  with  the  con- 
sent of  the  true  owner.  Held,  that  A.,  as  against  the 
trustee  in  bankruptcy,  could  not  claim  to  retain  the 
two  horses  In  her  possession  either  by  way  of  set-off 
or  as  having  a  lien  upon  them  for  the  purchase-money. 
English  Court  of  Bankruptcy,  Nov.  19, 1877.  Ex  parte 
Roy,  Re  Sittence  (37  L.  T.  Rep.  N.  S.  608). 

Nuisai%ce:  bautdy-houee:  damages,  — A  person  rent- 
ing a  house  to  be  used  as  a  bawdy-house,  or  who 
knowingly  allows  it  to  be  so  used,  is  liable,  at  the  suit 
of  an  adjoining  owner,  for  the  special  damage  caused 
by  the  depreciation  in  value  of  his  property  from  the 
existence  of  a  nuisance,  over  and  above  the  wrong  and 
injury  done  to  the  general  public.  St.  Louis  Ct.  App., 
Nov.  1877.    Oivens  v.  Van  Studdiford  (6  Cent.  L.  J.  6). 

Practice  in  Federal  courts:  appHoation  of  statutes 
regulating,  —The  Act  of  Congress  of  June,  1872,  %  914, 
U.  S.  Rev.  Stat.,  which  requires  that  the  practice, 
pleadings  and  forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the 
Circuit  and  District  Courts  of  the  United  States,  shall 
conform  as  tiearly  as  may  be  to  the  practice,  plead- 
ings, forms  and  modes  of  proceeding  existing  at  the 
time  in  like  causes  in  the  courts  of  record  of  the  State 
within  which  such  Circuit  or  District  Courts  are  held, 
has  no  application  to  the  manner  of  taking  depositions 
to  be  used  In  the  Federal  courts.  The  requirements 
which  must  be  followed  in  taking  depositions  to  be 
used  as  evidence  In  the  Federal  courts  are  prescribed 
by  H  868,  864  and  866,  U.  8.  Rev.  Stat.,  which  have  not 
been  repealed  by  %  914.  U.  S.  Clrc.  Ct.,  S.  D.  Ohio, 
Dec.  1877.    Sage  v.  Taussky  (6  Cent.  L.  J.  7). 

Stoppage  in  transitu:  insufficient  notice,  — W.  P.,  in 
Hamilton,  bought  from  plalntlflis  In  England  fifteen 
packages  of  goods,  which  were  shipped  at  Liverpool, 
8th  November,  1876,  by  T.  M.  &  Co.,  plaintiff's  shipping 
agents,  in  whose  name  as  consignors  the  bills  of  lading 
were  made,  W.  P.  being  the  consignee.  On  the  23d 
November,  the  way-bill  of  the  major  part  of  the  goods 
arrived  at  Hamilton,  and  on  the  same  day  M.  P.  &  Co., 
creditors  of  W.  P.,  obtained  an  Indorsement  to  them 
of  the  bill  of  lading,  and  notified  defendants  on  the 
4th  December.  The  plaintiffs  branch  house  at  St. 
John,  N.  B.,  were  telegraphed  by  W.  P.,  who  had 
become  insolvent,  to  detain  the  goods.    The  branch 
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at  St.  John  then  immediately  telegraphed  to  the 
defendants:  **Do  not  deliver  earthenware  from  our 
English  house  to  W.  P. ;  hold  to  our  order.  Clement- 
son  &  Co.**  W.  P.  had  a  large  number  of  other  pack- 
ages with  defendants.  Held,  that  the  notice  to  stop 
was  Insufficient,  as  it  did  not  specify  or  identify  the 
goods  in  question,  and  the  plaintilTs  names  did  not 
appear  in  any  bill  of  lading  held  by  the  defendants. 
Court  of  Q.  B.,  Ontario,  Deo.  28, 1877.  Clementson  v. 
G,  T.  Ry,  Co,  (Can.  L.  J.) 

Uaury :  consolidation  of  usurtoiuf  loans  with  those  not 
USUH014S.—  Where  a  loan  of  $4,600  was  made,  on  which 
a  $500  prenium  was  paid,  and  included  in  the  mort- 
gage, and  subsequent  loans  were  made,  and,  finally, 
all  the  loans  included  In  one  mortgage  of  $7,600.  Held, 
that  the  first  loan  only  was  usurious,  and  to  that  the 
forfeiture  of  Interest  must  be  confined.  N.  J.  Chan- 
cery, Dec.  18, 1877.    Mahn  ▼.  Hussey  (K.  J.  L.  Jonr.) 


COURT  OF  APPEALS  ABSTRACT. 

BANKBUFTOT. 

1.  Surety  on  undertaking  on  appeal  not  exonerated 
from  liability  by  discharge  of  prifudpal^—Vuder  the 
provision  of  the  statute  (Old  Code,  9§  884,  835),  relating 
to  stay  of  execution  upon  appeal,  defendants  under- 
took for  the  payment  of  all  costs  that  might  be 
awarded  against  their  principal,  the  appellant  in  the 
action,  on  the  appeal  and  the  judgment  appealed  from, 
in  case  the  same  should  be  affirmed  or  the  appeal 
should  be  dismissed.  Held,  that  the  discharge  of  the 
principal  in  bankruptcy  pending,  the  appeal  did  not, 
under  the  provisionjuf  9  88  of  the  Bankrupt  Act,  re- 
lease defendants  from  their  liability  upon  the  under- 
taking. {ComeU  V.  Dakin,  88  N.  Y.  253;  Carpenter  v. 
TwrriU,  100  Mass.  460;  OdeU  ▼.  Wootten,  88  Geo.  224.) 
Judgment  below  affirmed.  Knapp  v.  Anderson. 
Opinion  by  Allen,  J. 

2.  Who  may  and  may  not  be  relieved  by  discharge  in 
bankruptcy. — Bail  to  the  action  may  be  released  on 
motion  if  their  principal  is  discharged  from  his  debts 
before  their  liability  is  fixed  as  bail,  but  bail  in  error 
or  sureties  in  an  undertaking  upon  appeal  for  the  per- 
formance of  the  judgment  that  may  be  given  by  the 
appellate  court,  are  not  discharged.  lb. 

[Decided  Deo.  18, 1877.] 

NEW  BOOKS  AND  NEW  EDITIONS. 

Ahbbioan  Dxoisions,  Yoi*.  I. 
The  American  Deolsioos,  oontainingall  the  oases  of  ffeneral 
value  and  authority  decided  in  the  courts  of  tbe  sev- 
eral States,  from  the  earliest  issue  of  the  State  repurts 
to  the  year  ISeO.  Compiled  and  annotated  by  John 
Proffatt,  LL.  B.,  author  of  **  A  Treatise  on  Jury  Trial," 
etc..  Vol.  I.  San  Francisco :    A  L.  Bancroft  ft  Co.,  1878. 

1'^HE  time  will  very  soon  come  when  the  valuable  de- 
•  cislons  of  the  courts  will  be  within  the  reach  of 
every  practitioner  of  moderate  means;  not  merely  the 
leading  cases,  but  all  that  he  will  be  likely  to  want,  or 
which  will  probably  be  referred  to  In  the  elementary 
treatise  he  consults,  or  in  the  latest  delivered  opinions 
of  the  courts.  The  current  decisions  of  the  American 
courts  possessing  general  value  have  for  some  years 
been  given  to  the  profession  in  the  **  American  Re- 
ports," but  the  vast  body  of  oases  scattered 
through  the  two  thousand  or  so  volumes  of  State  and 
local  reports  In  existence  before  that  series  was 
commenced,  are  yet  inaccessible  to  most  of  those  who 
have  need  to  ooniolt  them.   Therefore,  the  annoonoe- 


ment  made  some  time  since  that  a  series  designed  to 
embrace  all  cases  of  general  value  appearing  in  the 
various  reports  of  American  courts  of  last  resort  or 
appeal  up  to  the  year  1889,  was  welcomed  with  pleas- 
ure by  many  of  the  profession.  The  initial  volume  of 
this  series  has  now  appeared,  and  the  work  of  the  re- 
porter is  so  excellently  done  that  we  are  confident  the 
bench  and  bar  will  give  it  the  same  hearty  support 
they  have  accorded  to  other  enterprises  of  the  same 
character,  covering  other  ground .  The  plan  of  the  work 
Is  best  stated  by  the  reporter.  In  his  preface  he  says, 
*'It  is  proposed  to  include  in  this  series  of  reports,  all 
the  cases  of  any  general  value  and  authority  from  the 
earliest  reported  decisions  of  our  several  State  courts 
up  to  the  year  1809,  after  which  period  the  ground  is 
covered  by  the  series  known  as  the  American  Reports. 
It  is  not  thought  desirable  to  inclnde  therein  the  Fed- 
eral decisions,  of  which  a  revision  is  being  published. 
The  decisions  of  courts  of  last  resort  will  be  mainly 
considered ;  but  there  are  decisions  of  courts  of  less 
grade  that  have  been  so  long  trusted  and  followed,  and 
cited  in  our  courts  and  text-books,  that  they  may  be 
deemed  of  such  established  authority  as  to  rank  with 
the  decisions  of  the  highest  courts,  and  these  will, 
therefore,  demand  our  attention.  Such,  for  example, 
are  the  decisions  of  the  Supreme  Court,  and  the  Court 
of  Common  Pleas  in  Pennsylvania,  reported  in  Dallas, 
and  those  of  the  Supreme  Court  in  New  York." 

The  work  of  the  reporter  is  conscientiously  done. 
We  have  examined  with  care  the  various  cases  reported 
and  the  annotations,  and  find  that  where  cases  have 
been  overruled  or  doubted,  or  the  doctrines  therein 
stated  modified,  the  fact  is  mentioned  and  the  case 
where  it  occurs  cited.  To  refer  to  the  more  valuable 
decisions  in  a  report  like  this,  is  somewhat  difficult, 
nearly  all  the  cases  being  such  as  to  merit  attention. 
We  will  notice  only  these:  Mack  v.  Parsons,  p.  17,  an 
old  Connecticut  case,  sets  forth  a  rule  of  comfort  to 
husbands,  namely,  that  a  son-  in-law  cannot  be  held 
liable  for  the  support  of  his  wife's  parents ;  Tuttle  v. 
BigeloWf  p.  35,  extending  the  time  of  performance  is  a 
good  consideration  to  support  a  promise;  Kinsman  v. 
Kitisman^  p.  37,  grass  growing  does  not  pass  by  a  de- 
scription of  personal  property  in  a  will;  Warner  v. 
Warner,  p.  88,  the  determination  of  a  verdict  by 
dividing  the  aggregate  of  the  sums  found  by  each  jury- 
man by  twelve,  held  ground  to  arrest  the  judgment; 
LeffingweU  v.  White,  p .  97,  in  blUs  and  notes  time  is 
calculated  by  calendar,  not  lunar  months ;  Oakley  v. 
Farrington,  p.  107,  defendant  said  of  plaintiff,  a 
magistrate,  **Squire  Oakley  is  a  damned  rogue ;  **  it  did 
not  appear  that  the  words  were  spoken  of  plaintiff  in 
his  magisterial  capacity.  Held ,  that  they  were  not 
actionable:  Morris  v.  Tarin,  p.  233,  money  volun- 
tarily paid  where  there  was  no  legal  obligation,  cannot 
be  recovered  back ;  Respublica  v.  Oswald,  p.  246,  pub- 
lication of  remarks  in  a  newspaper  having  a  tendency 
to  prejudice  the  public  as  to  the  merits  of  the  case, 
held  a  contempt  of  court;  Messier  v.  Amery,  p.  316, 
a  foreign  judgment  of  a  court  having  jurisdiction  of 
the  subject-matter,  held  conclusive,  and  its  merits  not 
to  be  Inquired  into  in  a  collateral  action;  Moncrieffv. 
Ooldsborough,  p.  407,  it  is  a  fraud  for  a  vendor  at  auc- 
tion to  employ  by-bidders ;  State  V.  Broum,  p.  548,  a 
horse  stolen  in  one  State,  and  carried  into  another, 
will  not  make  a  felony  in  the  latter  State ;  Irwin  v. 
SherUl,  p.  574,  a  stranger  misrepredentbig  a  horse  to 
be  sound,  and   iuduoiug  glsloliiff^  tQjbjiy,_i8L  liftblo 
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to  an  action  for  deceit;  Frothingham  ▼.  Price's  Exeou- 
torgy  p.  (08,  notice  of  protest   is  not   necessary   to 
cbaige  drawer  when  be  has  no  fonds  in   drawee's 
hands;   JameM  v.    O'DriscoU,   p.  682,   friendly  ser- 
vices famish  no  ground  for  an  action  for  pecuniary 
compensation;  State  v.  Qttarre^  p.  887,  the  fact  that 
an  alien  was  on  the  jury  unohaUenged,  held  no  ground 
for  a  new  trial;  Cottons  v.  TFest&ury,  p.  648,  duress  of 
goods  held  a  good  plea  to  an  action  on  a  bond  given  to 
procure  their  release.    The  decisions  come  down  to  no 
later  date  than  1802.    The  only  insurance  cases  given 
are  those  upon  marine  policies  and  there  are  no 
oases  relating  to  negligence  or  corporations  showing 
that  several  now  important  branches  of  law  were  not 
then  heard  of.     Several  very  elaborate  notes  are  ap- 
pended to  cases,  those  in  relation  to  '^liquidated  dam- 
ages," etc.,  on  page  681,  and  **  trover,"  on  page  838, 
examining  the  case  law  quite  fully.     The  profession 
will  find  these  reports  Just  what  they  want,  and  when 
tiie  series  is  completed,  no  lawyer  in  practice  can  af- 
ford to  be  without  them.     We  would  suggest  one  or 
two  improvements  in  the  way  of  condensation.    In 
several  instances  the  arguments  of  counsel  are  given 
quite  fully.    This  is  proper  enough  in  an  ordinary  vol- 
ume of  reports,  but  one  that  undertakes  to  give  only 
the  oream  of  the  case  law  has  seldom  room  for  much 
more  than  the  names  of  the  counsel  and  a  brief  sum- 
mary of  the  arguments  and  citations  made  by  the  un- 
sucoeesf ul  one.    Quite  a  number  of  cases  given  relate 
to  the  construction  of  wiUs.     While  decisions  upon 
this  subject  have  a  value,  they  are,  as  a  rule,  not 
worthy  of  being  included  in  a  selection  such  as  this. 
We  must  alio  criticise  the  insertion  of  such  a  decision 
as  RtisseQ  v.  FaUsy  p.  880,  where  the  question  when  a 
will  la  attested  in  the  presence  of  the  testator  is  dis- 
cussed at  length  but  no  conclusion  reached.     A  dis- 
cussion of  this  kind  Is  sometimes  of  interest,  but  it  is 
out  of  place  here.     As  a  whole,  however,  the  volume 
has  so  many  excellent  features,  that  the  faults  we  have 
mentioned  are  excusable.     It  contains  all  the  decis- 
ions of  general  value  found  in  thirty  volumes  of  the 
earlier  reports,  is  well  indexed,  has  a  table  of  cases 
cited,  and  is  well  printed  and  bound. 

Andbmwb'  Pbxgbdsnts  of  Lbabis— Ssoond  Edi- 
tion. 

PreoedentBof  Lea»e^  wUh Praetieal  NoUb  ;  Second  EdttUm. 
By  John  Andrews,  B.  A.  Ozon,  Solicitor  of  the  Supreme 
Oourtof  Judicature.   London:  Reeves  ft  Turner,  1878. 

A  precedent  is  much  more  useful  to  the  conveyancer 
than  what  is  known  as  a  form.  The  form  is  prepared 
In  advance  to  cover  all  cases  within  a  certain  class, 
while  the  precedent  only  undertakes  to  show  how 
certain  oases  actually  existing  were  met.  Both  are 
designed  as  guides,  but  to  one  the  ground  is  unknown 
while  to  the  other  it  is^to  a  certain  extent  familiar. 
We  are  glad,  therefore,  to  welcome  books  which  pro- 
fess to  aid  the  draftsman  by  furnishing  him  with  the 
best  examples  of  what  has  been  done,  and  we  esteem 
the  volume  bef  ote  us  as  a  book  of  that  kind.  It  cov- 
ers only  a  single  subject,  but  one  of  growing  impor- 
tance in  these  days,  when  so  large  a  proportion  of  the 
people  either  live  or  do  business  on  leased  premises. 
The  work  will  be  found  chiefly  useful  in  England,  but 
it  contains  many  hints  that  will  be  advantageous  to 
American  conveyancers.  The  precedents  it  gives  are 
taken  from  those  in  constant  use.  They  have  all  been 
earefnlly  revised  and  many  of  them  have  been  settled 
by  cohiimL   The  various  clauses  and   provisions  are 


illustrated  by  notes  referring  to  reported  decisions, 
which  embrace  the  leading  points  usually  met  in  prac- 
tice. The  satisfaction  which  the  work  has  given  Is 
Indicated  by  the  fact  that  a  second  edition  has  been 
called  for— a  somewhat  unusual  thing  in  books  of  this 
kind. 


CORRESPONDENCE. 

OATHS  OF  BSFEBSB8  TO  OOMPUTK  AMOUNT  DUK. 

Hudson,  N.  Y.,  January  26, 1878. 

Editor  Albcmy  Law  Journal : 

Qkntlkmsn.— In  your  issue  of  this  date,  you  speak  of 
**  a  point  of  considerable  Interest,  passed  upon  In  the 
case  of  Exchange  Fire  liis,  Co,  v.  Early,  decided  at 
special  term  of  the  N.T.  Court  of  Common  Pleas  on  the 
18th  Inst.,"  where  a  re-sale  of  mortgaged  premises  was 
ordered  because  the  referee  appointed  to  compute  the 
amount  due^  had  neglected  to  take  the  oath  prescribed 
by  S 1016  of  the  Code  of  Civil  Procedure. 

It  seems  to  us  that  the  court  has  entirely  misappre- 
hended the  class  of  references  to  which  this  section  is 
applicable.  Its  very  terms  show  that  it  only  applies 
to  references  when  some  issue  is  to  &e  tried^  or  some 
question  determined.  It  applies  only  to  references 
*'  prescribed  In  either  of  the  foregoing  sections  of  this 
title.'*    Title  II,  Chap.  X. 

The  reference  authorized  by  **the  foregoing  sections 
of  this  title*'  is  in  every  case  (except  that  authorized 
by  S 1015,)  to  try  some  issue  or  determine  some  ques- 
tion. Section  1016  authorizes  a  reference  to  take  an 
account  after  interlocutory  or  final  judgment,  and  to 
report  on  a  question  of  fact  on  a  motion*  Clearly, 
none  of  these  sections  embrace  such  a  refer- 
ence as  that  under  consideration.  But  another  pro- 
vision of  the  Code  of  Civil  Procedure  puts  the  matter 
entirely  beyond  controversy.  Section  8S7  (art.  6th,  tit. 
ch.  8th),  in  its  last  clause,  provides  as  follows:  *' And 
when,  according  to  the  practice  of  the  Court  of  Chan- 
cery, on  the  31st  day  of  December,  1846,  a  matter  was 
referable  to  the  Clerk,  or  to  a  Master  in  Chancery,  a 
court  having  authority  to  act  thereupon  may  direct 
a  reference,  to  one  or  more  persons  designated  In 
the  order,  with  the  powers  which  were  possessed  by 
the  Clerk  or  the  Master  in  Chancery,  except  ^hen  it 
is  otherwise  specially  prescribed  by  law." 

References  to  compute  amount  due  and  to  sell  mort- 
gaged premises  were  always  made  by  the  old  Court  of 
Chancery  to  the  Clerk  or  a  Master,  and  hence  such 
references  are  provided  for  by  this  section  (827) . 

No  oath  of  the  Clerk  or  Master  was  required  on 
such  references,  and  none  Is  now  required  of  the 
referee,  who,  under  the  present  practice,  takes  the 
piaee  of  those  functionaries. 

The  language  of  S  1016  Is  utterly  inapplicable  to 
mere  cZertcal  computot/on,  and  by  its  terms  the  re- 
qulrement  of  a  preliminary  oath  Is  confined  to  refer- 
ences prescribed  in  the  several  sections  of  tit.  2,  ch.  10. 
The  Cfourt  will  not  be  astute  to  disturb  judgments 
entered  upon  the  reports  of  referees  appointed  under 
authority  derived  from  other  provisious  of  the  O/Ode, 
and  to  unsettle  titles  acquired  without  this  august 
ceremonial  of  a  preliminary  oath  of  the  referee, 
"That  he  will  faithfully  and  fairly  compute  tfie  amount 
due  upon  tJie  mortgage  in  suit,  and  make  a  just  and 
true  report,  according  to  the  best  of  his  understand- 
ing." 

Manifestly  the  attention  of  the  Court  of  Common 
Pleas  of  the  city  and  county  of  New  York  was  not 
called  to  I  827  of  the  Code  of  Civil  Procedure. 
Very  truly  yours, 

Cornelius  Essklstyn. 
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COURT  OF  APPEALS  DECISIONS. 

THE  following  deoisionB  were  handed  down  on  Taes- 
day,  Jannarf  22, 1878 : 
Motion  denied  — The  People  v.  The  Security  Life 

Insurance  Co. Judgment  aflSrmed,  with   costs — 

The  Farmers  and  Mechanics'  National  Bank  of  Buffalo 
V.  The  Erie  Railway  Co. Order  affirmed  and  judg- 
ment absolute  for  plaintiff  on  stipulation,  with  costs 

—  Wood  V.  The  Erie  Railway  Co. Order  of  General 

and  Special  Term  reversed  and  motion  granted  (on 
terms  stated  in  opinion),  with  costs,  payable  out  of 
the  estate  of  the  lunatic— Order  to  be  settled  by 
Chief  Justice  Church  if  parties  do  not  agree.— In  re 
Valentine. 

The  following  decision  was  handed  down  Friday, 
January  25,  1878:  In  the  matter  of  several  appli- 
cations to  modify  the  rules  and  regulations  in  re- 
lation to  the  admission  of  attorneys,  etc.  **The 
court  has  had  under  consideration  the  several  ap- 
plications in  behalf  of  students  who  were  at  the  time 
of  the  adoption  of  the  present  rules  in  attendance 
upon  the  law  schools  of  the  State,  as  well  as  those  who 
have  pursued  their  studies  at  law  schools  out  of  the 
State,  and  also  by  and  in  behalf  of  gentlemen  who 
have  been  admitted  to  the  bar  In  other  States,  and 
have,  without  notice  of  any  change  of  the  rules  of  this 
court  affecting  their  admission  as  attorneys,  etc.,  re- 
moved to  this  State,  for  a  modification  of  the  rules, 
and  feel  the  force  of  their  several  applications,  but 
after  deliberation  it  is  deemed  inexpedient  to  modify 
the  Ailes  or  in  any  way  to  interfere  with  their  opera- 
tion and  effect,  and  the  applications  are  therefore 
denied.*' 

The  following  decisions  were  handed  down  Tuesday, 
January  29, 1878: 

Judgment  affirmed,  with  costs  —  First  National 
Bank  of  Oxford  v.  Wheeler;  Goodrich  v,  Wheeler; 
Mitchell  V.  Wheeler;  Maydale  v.  Wheeler;  Hall  v. 
Wheeler;  First  National  Bank  of  New  Berlin  t;. 
Wheeler;  Wheeler  t>.  Wheeler;  Bank  of  Chenango  v. 
Wheeler;  Baggerly  t;.  Farmers'  Joint  Stock  Insurance 
Co.;  Hughes  v.  Copper  Mining  Co. ;  Hunt  v.  Hunt; 
Horn  V.  Pullman ;  Auburn  City  National  Bank  v.  Hin- 
slker;  Kranshaar  v.  Meyer;  Eohler  t;.  Mattlage; 
Craighead  v,  Peterson ;  Holden  v.  New  York  and  Erie 
Bank ;  Kettletas  v.  Kettletas ;  Sixth  Avenue  Railroad 

t;.  Kerr. Judgment  reversed  and  new  trial  granted, 

costs  to  abide  event  — Town  of  Pierpolut  t*.  Loveless'; 
Jordan  v,  Yalkenning. Order  affirmed,  with  costs 

—  In  re  application  of  the  Brooklyn  and  Coney  Island 

Railroad  Co. Order  of  General  Term  reversed  and 

Judgment  on  verdict  affirmed,  with  costs  —  Dorrlty  v. 

Rapp. Judgment  of  Supreme  Court,  and  so  much 

of  decree  of  Surrogate  as  is  involved  in  this  appeal, 
reversed  without  costs  to  either  party  as  against  the 
other  — Bevanv.  Cooper. 

e 

NOTES. 

f  PHE  opening  year  brings  with  it  quite  a  number  of 
i-  new  adventures  in  the  field  of  legal  journalism. 
In  addition  to  several  which  we  have  already  noticed, 
we  have  received  the  initial  numl>ers  of  The  Memphis 
Law  Journal,  The  New  Jersey  Law  Journal,  and 
The  Cleveland  Law  Reporter,  The  first  named  is  to  be 
issued  quarterly,  and  is  to  have,  in  addition  to  leading 
articles  of  local  or  general  interest,  reports  of  the  de- 


cisions of  the  Supreme  Courts  of  Tennessee,  ArkanBas 
and  MlssissippL  The  Januaiy  number  contains  a 
thoughtful  and  exhaustive  essay  on  **  The  Chancery 
Sjstem  of  Tennessee,"  by  Hon.  W.  F.  Cooper;  an  ar- 
ticle on  **  The  Judiciary— what  it  is  and  what  it  should 
be,"  by  Hon.  Henry  Craft;  one  on  **Tax  Legislation 
in  Tennessee,"  by  Hon.  J.  B.  Heidkell;  and  a  memorial 
sketch  of  Andrew  Ewlog,  by  Hon.  T.  W.  Brown. 
Every  article  is  well  and  carefully  prepared  and  is 
worthy  the  attention  and  perusal  of  the  bar  every- 
where. Very  full  abstracts  of  six  decisions  of  the 
courts  of  Mississippi  and  Tennessee  are  given,  and  one 
case  in  the  Supreme  Court  of  Tennessee  is  published 
in  full.  We  trust  that  this  new  quarterly  will  receive 
a  hearty  support  from  the  profession  of  the  section 
where  it  is  published.  The  New  Jersey  Law  Journal 
is  to  be  published  monthly  at  Somerville,  N.  J.  The 
January  number  contains  some  very  carefully  written 
editorial  notes  on  subjects  of  present  interest,  re- 
ports of  cases  recently  decided  in  the  United  States 
District  Court  for  New  Jersey,  the  Chancery  Court 
and  the  inferior  court  of  that  State  contributed  arti- 
cles on  matters  of  interest  and  under  the  head  of  **  Our 
Miscellany."  Notes  of  important  decisions  from  other 
states  and  countries,  personalities,  court  notes,  and 
humorous  Items.  The  Journal  well  deserves  the  sup- 
port of  the  New  Jersey  bar,  and  we  hope  it  will  receive 
it.  The  Cleveland  Law  Reporter  is  to  be  published 
weekly,  and  is  to  contain  decisions  of  the  courts  of 
Ohio  and  such  matters  as  are  of  Interest  to  the  profes- 
sion in  the  locality  where  it  Is  issued. 


The  PaU  MaU  Oaeette  says  that  the  law  recently 
promulgated  by  the  German  government  establishing 
courts  to  inquire  Into  accidents  at  sea  happening  in 
German  waters  will  come  into  force  on  the  1st  of  Janu- 
ary next.  Two  courts  are  created  by  the  new  regula- 
tions ;  the  one  for  the  Baltic,  the  other  for  the  North 
Sea.  The  president  of  each  is  to  be  a  lawyer,  and  he 
is  to  be  assisted  by  four  assessors,  two  of  whom  are  to 
be  captains  of  merchant  vessels  In  actual  employment, 
to  be  selected  on  each  occasion  by  the  president  of  the 
court  from  a  list  prepared  every  year  by  the  Chambers 
of  Commerce.  In  certain  cases  also,  the  president  may 
nominate  a  naval  officer  as  one  of  the  four  assessors. 
The  court,  thus  composed,  has  power  to  suspend  for 
any  length  of  time  the  certificate  of  the  captain  or 
pilot  of  any  vessel  into  the  conduct  of  which  inquiry 
is  being  made,  or  even  to  prohibit  them  altogether 
from  following  their  profession  at  sea;  but  the  Chan- 
cellor of  the  Empire,  to  whom  appeal  may  be  made 
from  the  decision  of  the  court,  may  remit  the  sentence 
pronounced  by  it  at  the  end  of  a  year.  The  provisions 
of  this  law  have  been  warmly  discussed  in  the  papers 
of  the  German  seaport  towns  since  it  was  promul- 
gated. The  prevailing  opinion  appears  to  be  that  the 
sentences  to  be  awarded  are  much  too  severe,  and  that 
the  fear  of  incurring  the  punishments  prescribed  will 
cause  captains  and  pilots  to  adhere  rigidly  to  the  regu- 
lations, even  in  cases  where  the  only  chances  of  avoid- 
ing a  disaster  would  be  to  manoeuver  boldly  and 
promptly  In  opposition  to  the  rules  laid  down.  The 
admission  of  a  naval  officer  as  an  assessor  is  also 
warmly  protested  against,  even  in  cases  in  which  a 
man-of-war  is  concerned— unless.  Indeed,  the  officer 
appointed  shall  have  previously  served  as  a  captain  in 
the  merchant  service.      Digitized  by  vjOO^^  ^  ^ 
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All.  cominuuloatlons  intended  for  publication  in  the 
Law  Jourrax.  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  given,  though  not  necessa- 
rily for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 

The  Albany  Law  Journal. 

Albany,  February 9,  1878, 

CURRENT  TOPICS. 

THE  frftxids  perpetrated  by  the  Solicitor  Dimsdale 
*     has  brought  forcibly  to  the  minds  of  English 
land   owners  and  money  lenders  the  dangers  to 
which  they  are  constantly  exposed  by  the  want  of  a 
system  of    registry  of   instruments    affecting  real 
property.     To  an  American,  accustomed,  when  he 
wishes,  to  buy  or  sell  a  piece  of  land,  or  to  raise  or 
invest  money  on  a  mortgage,  to  only  the  trifling 
expense  and  trouble  of  procuring  a  **  search"  from 
the  official  in  charge  of  the  public  records,  an  Eng- 
lish transaction,  relating  to  real  property,  is  a  some- 
what  formidable  affair.      There  the  vendor    and 
purchaser,   or  whatever  the  two  persons  who  are 
striving  to  make  a  bargain  may  be  entitled,  must 
each  have  his  solicitor,  and  each  solicitor  must  have 
his  counsel  before  any  step  can  be  taken.    Then, 
after  a  long  time  spent  in  making  abstracts  of  title 
and  perusing  documents  which  convey  or  fortify 
title,  and  raising  or  explaining  difficulties,  the  deeds 
of  conveyance  are  drawn,  and  with  them  are  trans- 
ferred all  the  antecedent  instruments  that  can  be 
parted  v^ith,  as  muniments  of  title.     A  single  in- 
strument of  conveyance  answers,  as  a  rule,  with  us 
the  vendee  not  caring  for  the  possession  of  previous 
deeds  so  long  as  the  title  appears  all  right  upon  the 
record.     The  objection  raised  to  the  adoption  of  a 
registry  system  in  England  has  been  that  it  would 
afford  to  those  desirous  of  ascertaining  the  pecun- 
iary condition  of  others,  from  curiosity  or  some 
wise  motive,  an  opportunity  to  do  so,  inasmuch  as 
these  persons  would  have  free  access  to.  the  public 
records.     The  principal  opposition  to  the  registry, 
however,  comes  from  the  solicitors,  who  imagine 
tliat  a  very  important  and  lucrative  business  would 
be  interfered  with,  and  perhaps  ruined,  if  the  trans- 
fer of  real  estate  should  be  rendered  as  easy  and 
lafe  as  it  is  with  us.     We  imagine,  however,  that  nq, 
great  harm  would  be  done  to  the  solicitors  by  a  gen- 
eral registry  act.     In  Middlesex,  which  is  an  im- 
portant  county,  we  understand  that  a  system  of 
recording,  which  is  nearly  as    convenient  as  the 
American,  has  been  in  existence  for  some  years,  and 
that  it  has  not  operated  to  the  disadvantage  of  the 
profession.    It  was  proposed  by  one  Bulstrode,  in 
the  Rnmp  Parliament,  that  there  should  be  a  regis- 
ter of  deeds  in  every  county,  and  the  matter  was 
Vol.  17.— No.  6. 


referred  to  a  committee.  But  that  Parliament  was 
in  advance  of  its  time.  It  has  taken  two  hundred 
years  to  bring  the  English  land-owners  and  money 
lenders  to  a  realization  of  the  advantages  of  the 
plan  suggested  by  Bulstrode. 


The  General  Term  of  the  Supreme  Court  for  the 
First  Department,  in  The  ecue  of  Oeaner,  decided  on 
the  Slst  ult.,  passes  upon  a  somewhat  important 
question  in  criminal  practice,  namely :  whether  a  per- 
son charged  with  an  indictable  offense  is  entitled  to 
an  examination  before  a  committing  magistrate 
after  an  indictment  has  been  found  against  him. 
The  court  holds  that  he  has  not  such  a  right,  re- 
versing the  decision  below  of  Justice  Westbrook. 
The  opinion  says:  **  It  was  not  the  intention  of  the 
Revised  Statutes  to  require  the  magistrate  to  con- 
tinue an  examination  under  every  and  in  despite  of 
all  circumstances,  as,  for  instance,  where  he  is  satis- 
fied the  evidence  fails  to  establish  the  charge.  The 
intention  was  that  no  person  should  be  held  for 
trialby  an  arresting  magistrate  except  on  such  ex- 
amination ;  but  there  was  no  intention  to  continue 
such  examination  after  its  main  object  had  been 
rendered  nugatory  by  an  indictment"  The  con- 
clusion reached  is  the  one  generally  held  by  the 
profession,  though  doubt  had  been  thrown  upon  ita 
correctness  by  the  decision  below  in  this  case. 

The  members  of  the  Louisiana  Returning  Board 
who  have  been  indicted  in  the  courts  of  that  State 
for  alleged  criminal  acts  in  connection  with  their 
official  duties,  made  application  to  Mr.  Justice 
Bradley,  associate  justice  of  the  United  States  Su- 
preme Court,  for  an  order  transferring  the  proceed- 
ing to  the  Federal  courts,  under  the  provisions  of 
§  641,  etc.,  of  the  Revised  Statutes.  The  principal 
grounds  of  the  application  were  that  a  jury  Jaw, 
passed  by  the  legislature  of  Louisiana  in  1877, 
operated  in  favor  of  white  citizens  and  against 
those  of  African  descent,  of  which  descent  two  of 
the  petitioners  were,  and  that  the  State  officers  had 
so  manipulated  the  law  as  to  deprive  petitioners  of 
an  impartial  jury,  and  had  organized  a  jury  so 
prejudiced  that  petitioners  could  not  have  a  fair 
trial;  and  also  that  a  prejudice  existed  against 
petitioners  among  the  authorities  and  court  officials 
which  would  prevent  a  fair  trial.  The  petition 
was  denied.  The  court  held  that  the  law  com- 
plained of,  which  provides  for  the  appointment  of 
commissioners  who  are  to  select  impartially  from 
tho9e  qualified  to  vote  a  large  number  of  names  of 
good  and  competent  men  to  serve  on  juries,  is  sub- 
stantially the  same  law  in  force  in  other  States,  and 
not  open  to  any  constitutional  objection.  In  regard 
to  the  allegations  of  a  manipulation  of  the  law  in 
such  a  manner  as  to  secure  a  jury  inimical  to  peti- 
tioners, and  of  the  existence  of  a  general  prejudice 
against  them  in  the  minds  of  the  court,  jurors  and 
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officials,  the  opinion  says  they  **  are  not  within  the 
purview  of  the  statute  authorizing  a  removal.  The 
Fourteenth  Amendment  to  the  Constitution,  which 
guarantees  the  equal  benefit  of  the  laws  on  which 
the  present  application  is  based,  only  prohibits 
State  legislation  violative  of  said  right.  It  is  not 
directed  against  individual  infringements  thereof." 
The  questions  presented  in  the  case  are  interesting, 
and  the  court  suggests  to  the  petitioners  the  propri- 
ety of  going  to  the  Supreme  Court  for  a  final 
determination  of  them. 


A  bill  has  been  introduced  in  the  Assembly  by 
Mr.  Bergen,  designed  to  protect  the  purchasers  of 
personal  property  to  be  paid  for  by  installments.  It 
provides  that  the  failure  of  a  purchaser  to  pay  any 
installment,  when  due,  shall  not  result  in  a  greater 
forfeiture  of  the  right  or  interest  of  the  purchaser 
than  one-half  of  the  amount  already  paid,  and  pro- 
hibits the  seller  from  recovering  possession  of  the 
property,  in  case  of  failure,  except  on  refunding 
one-half  of  the  amount  already  received  on  the 
sale.  Tiiis  is  designed  to  prevent  the  oppressive 
carrying  out  of  a  class  of  contracts  that  are  usually 
made  between  the  vendors  of  certain  kinds  of 
household  articles,  such  as  sewing  machines,  pianos, 
etc.,  and  women  of  limited  means.  Thesg  con- 
tracts are  usually  induced  by  false  hopes  held  -diut 
by  the  vendors  of  the  articles,  and  are  usually  so 
fmmed  -as  to  give  the  purchaser  hardly  any  right 
except  that  of  possession,  until  the  vendor  shall  re- 
claim the  article.  The  courts  have,  in  various 
cases,  endeavored  to  so  construe  these  contracts  as 
to  save  the  purchaser  from  heavy  loss,  but  this  is 
not  always  possible,  and  the  bill  mentioned  is  de- 
signed to  secure  equity  in  every  instance. 


NOTES  OF  CASES. 

1 N  the  case  of  Welton  v.  State  of  Missouri,  1  Otto, 
"^  275,  a  statute  of  Missouri  which  required  the 
payment  of  a  license  tax  from  persons  who  should 
deal  in  the  sale  of  goods  which  were  not  the  growth, 
produce  or  manufacture  of  the  State,  by  going  from 
place  to  place  to  sell  the  same  in  the  State,  and 
which  required  no  such  license  tax  from  persons 
selling  in  a  similar  way  goods  which  were  the 
growth,  produce  or  manufacture  of  the  State,  was 
held  unconstitutional  as  being  in  conflict  with  the 
power  vested  in  Congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States. 
The  court  held  that  the  tax  was  not  one  upon  a 
calling,  but  upon  the  goods  designated,  and  that 
legislation,  discriminating  in  favor  of  the  products 
of  the  State  and  against  those  of  other  States,  was 
invalid  under  the  clause  of  the  Federal  Constitution 
giving  to  Congress  the  power  mentioned.  The 
Supreme  Court  considered  a  similar  question  in 
Brown  v.  Maryland,  12  Wheat.  425,  where  an  act  of 


the  legislature  of  Maryland  required  importers  of 
foreign  goods  to  pay  the  State  a  license  tax  before 
selling  them  in  the  form  and  condition  in  which 
they  were  imported.  The  statute  was  held  to  be 
unconstitutional  the  court  saying  that  a  tax  on  the 
occupation  of  an  importer  was  a  tax  on  the  goods 
imported.  The  decision  is  also  supported  by  tlio 
case  of  StaU  Freight  Tax,  15  Wall.  232.  In  Almt/  v. 
Califomia,  24  How.  169,  a  tax  upon  a  bill  of  lading 
of  goods  transported  on  the  high  seas  is  held  a 
regulation  of  commerce  and  invalid.  In  Woodrvff 
V.  Pwrham,  8  Wall.  123,  a  tax  on  railroad  and 
stage  companies  for  every  passenger  carried  out  of 
the  State  by  them  is  held  void,  not  as  a  regulati<m 
of  commerce  in  the  absence  of  conflicting  legisla- 
tion by  Congress,  but  as  opposed  to  the  right  of 
the  government  to  transport  troops  and  the  right  of 
citizens  to  approach  the  great  departments  of  gov- 
ernment, the  ports  of  entry  through  which  com- 
merce is  conducted,  and  tlie  various  Federal  offices 
in  the  States.  See,  also,  VanBurm  v.  Bouming,  41 
Wis.  122,  where  a  statute  of  Wisconsin,  similar  to 
that  of  Missouri,  is  held  unconstitutional  upon  the 
authority  of  the  principal  case. 

In  the  case  of  77*^  Benton,  recently  decided  by 
the  United  States  District  Court  for  the  Eastern 
District  of  Michigan,  the  question  arose  whether  a 
firm  ^f  material  men,  composed  of  three  members, 
could  libel  a  vessel  for  supplies  furnished,  such 
vessel  being  owned  by  two  members  of  the  firm. 
The  court  held  that  the  libel  could  not  be  sustained. 
That  a  material  man  has  no  lien  upon  his  own 
property  has  been  repeatedly  decided,  not  only  in 
admiralty,  but  in  cases  under  the  mechanics^  lien 
laws  of  the  several  States.  Logan  v.  Steamboat 
Eolian,  1  Bond,  267;  Babb  v.  i2<je(£,  5  Rawle,  551 ; 
Stevenson  v.  Stonehill,  5  Whart.  801 ;  Peck  v.  Brum- 
magin,  31  Cal.  440.  It  was  decided  in  Boddington 
V.  Ballet,  1  Ves.,  Sr.,  497,  that  the  part  owner  of 
a  ship  has  a  lien  upon  the  shares  of  his  co- 
owners,  but  this  case  was  overruled  in  Eat 
parte  Young,  2  V.  &  B.  242;  PcUten  v.  Schooner 
Randolph,  Gilp.  457;  Hall  v.  Budson,  2  Sprague, 
65;  The  Larch,  2  Curt.  427;  Macej/  v.  Be  Wolf,  ^ 
W.  &  M  205;  Mum/ord  v.  Nichol,  20  Johns.  611; 
Green  v.  Brigga,  6  Hare,  895 ;  Lamb  v.  Burant,  12 
Mass.  54;  Merrill  v.  Bartlett,  6  Pick.  46;  Braden 
V.  Gardner,  4  id.  456 ;  French  v.  P)'ice,  24  id.  14. 
In  a  case  like  the  one  at  bar,  the  only  remedy  would 
be  a  personal  one  in  a  court  of  equity.  See  Case  of 
Steamboat  Morton,  22  Ohio  St.  26,  which  was  very 
similar  to  the  one  at  bar.  Plaintiffs,  a  firm,  furnished 
materials  to  a  vessel  owned  by  one  of  their  i.um- 
ber,  and  it  was  held  that  they  could  not  recover. 
In  TheBruid,  1  W.  Robinson,  899,  it  is  said:  "In 
all  causes  of  action  which  may  arise  during  the* 
ownership  of  the  persons  whose  ship  is  proceeded 
against,  I  apprehend  no  suit  coult^  ever  beinain- 
Digitized  by  VjOOQ iC 
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tained  against  a  ship  where  the  owners  were  not 
themselves  personally  liable,  or  where  their  personal 
liability  had  not  been  given  up,  as  in  bottomry 
bonds,  by  taking  a  lien  upon  the  vessel  The  lia- 
bility of  the  ship  and  the  responsibility  of  the 
owners  in  such  cases  are  convertible  terms ;  the  ship 
is  not  liable  if  the  owners  are  not  responsible ;  and, 
tice  term,  no  responsibility  can  attach  on  the  own- 
ers if  the  ship  is  exempt  and  not  liable  to  be  pro- 
ceeded against"  As  an  action  could  not  be  main- 
tained at  common  law  by  the  libelants  in  the 
principal  case  against  the  owners  of  the  ship,  the 
ship  would  not  be  liable.  See,  sXao^JPhe^^affnai^ 
ILow.  52;  Steamboat  Orleans j/^h/^^HV^l^. 
175;  Mintum  v.  Maynardy  lXw)W^^7;  Orant  v. 
PtnlUm,  20  id.  162;  KeUujh^Kt^ Emerson,  2  Curt 
79;  WardY.  Thompson,  2yH^,  880;  1  Pars,  on 
Ship.  116.  /(jt^ 

In  Uniied  States  v.  WrMf^  N.  J.  Law  Jour.  4, 
recently  decided  by  tie  JJnited  State^  I^trldt 
Court,  New  Jersey,  it  was  neld  thiitthc s^retre^ora 
defaulting  postmaster  w^re  not  dischai'gecl  by  an 
extension  of  time  for  pW<Q[  over  moneys  due, 
granted  to  him  by  the  swciajN  agent  of  the  gov- 
ernment without  notice  to  tn^^T^or^were  they  dis- 
charged by  the  circumstance  tmit«fwas  continued 
in  office  after  it  was  known  that  h^Ni^  a  deftiulteiC 
That  mere  forbearance  on  the  part  oi 
ment  officers,  in  such  if^case,  in  the  absence  of 
fraud,  will  not  discharge  the  sureties,  is  well  estab- 
lished. S^e  Locke  v.  United  States,  3  Mass.  446 ; 
United  States  v.  Kirkpatrick,  9  Wheat.  720;  United 
States  V.  VanZandt,  11  id.  184;  United  States  ▼. 
Simpson,  13  Penn.  St.  487.  Biit  the  right  of  a 
surety  to  be  informed  of  acts  of  dishonesty  of  his 
principal,  and  known  to  the  employer,  who  is  in- 
demnified, seems  to  be  well  settled.  A  party  taking 
-a  guaranty  from  a  surety  must  not  allow  him  to 
enter  into  the  contract  under  false  impressions.  If 
he  kn«ws  any  thing  in  regard  to  the  situation  or 
character  of  the  principal  which  increases  the  risk 
of  the  surety,  and  withholds  his  knowledge,  it  is  a 
fraud  which  releases  such  surety.  The  reason  is 
that  the  surety  has  the  right  to  infer  f^om  the 
silence  of  the  employer  that  he  regards  the  princi- 
pal as  a  trustworthy  person.  Smith  v.  Bank  of 
Scotland,  1  Dow.  272;  Railt&r  v.  Matthews,  10  CL  & 
F-  934 ;  Insurance  Co.  v.  Lloyd,  L.  R,  10  Ex.  582. 
In  the  last  case,  however,  the  principle  was  quali- 
fied by  holding  that  in  cases  of  guaranty  the  con- 
cealment, in  order  to  vitiate  the  contract,  must  be 
fraudulent.  It  it  said,  however,  that  while  this  is 
the  doctrine  in  equity,  it  is  «n  open  question 
whether  such  a  defense  is  available  in  a  suit  upon 
tlie  bond.  In  Loeke  v.  United  States,  3  Mass.  453, 
Judge  Story  was  inclined  to  doubt  its  validity  as  a 
leijal  defense,  and  the  Supreme  Court,  in  Etting  v. 
Bank  of  United  States^  11  Wheat  59,  seems  to  have 


been  equally  divided  upon  the  question.  In  Phillips 
V.  FkboU,  L.  R.,  7  Q.  B.  666,  it  is  said  that  in  **  a  con- 
tinuing guaranty  for  the  honesty  of  a  servant,  if 
the  master  discovers  that  the  servant  has  been 
guilty  of  dishonesty  in  the  course  of  the  service, 
and,  instead  of  dismissing  the  servant,  he  chooses 
to  continue  him  in  his  employ  without  the  knowl- 
edge and  consent  of  the  surety,  express  or  implied, 
he  cannot  afterward  have  recourse  to  the  surety  to 
make  good  any  loss  which  may  arise  from  his  dis- 
honesty during  the  subsequent  service."  See,  also, 
Sanderson  v.  Aston,  L.  R.,  8  Ex.  73;  Burgess  v.  Eve, 
L.  R.,  18  Eq.  450.  But  see  Postmaster-  Oen.  v.  Beeder, 
4  Wash.  C.  C.  678;  Dox  v.  Postnuzster- Gen.,  1  Pet 
"18. 

^nlSf(^e  V.  Ulster  Banking  Co.,  12  Ir.  L.  T.  Rep.  2, 
deCidedJj^  the  Irish  Court  of  Queen^s  Bench  on 
the  10th  \)PsNoveml)er  last,  the  facts  were  these: 
Six  weeks  wfore  his  death  one  Moore  indorsed  a 
bank  de'ppsitX  receipt,  which  was  not  a  negotiable 
instrument,  and  handed  it  to  one  McSweeny,  saying 
it  was  for  McSweeny's  niece,  who  had  performed 
jCQrtuB*  seryieel  for  Moore,  and  also  saying  that  it 
w^  q[  littlrMihe  niece  could  have  for  her  services. 
Un  the  da]c^tir  Moore's  death  McSweeney  took  the 
receipt  to  XjjkeJbank  which  issued  it,  and  was  paid 
the  interei^ja  a  new  receipt  was  given  him  in  his 
own  naqi^^p  the  benefit  of  his  niece.  The  admin- 
istratrix^^^oore  brought  action  against  the  bank 
for  the  anpunt  secured  by  the  receipt,  and  she  was 
held  e^^ed  to  recover,  the  court  saying  that  the 
ind^liRnent  of  ^he  non-negotiable  instrument  did 
j|^roperate  as«Aj^  equitable  assignment,  nor  did  it 
amount  to  &4ll$l^mo  mortis  causa,  being  incomplete ; 
and  as  it  was  without  consideration,  the  court  could 
not  complete  it.  If  the  indorsement  constituted 
McSweeny  the  agent  of  Moore,  the  agency  was  re- 
voked by  the  death  of  the  principal.  The  case  of 
Edwards  v.  Jones,  1  My.  and  Cr.  226,  is  cited  in  sup- 
port of  the  conclusion  of  the  court.  Here  the  ob- 
ligee of  a  bond,  five  days  before  his  deatli,  signed 
a  memorandum  not  under  his  seal,  which  was  in- 
doi-sed  on  the  bond,  and  which  purported  to  be  an 
assignment  of  the  bond  without  consideration  to 
the  person  to  whom  the  bond  was  delivered.  This 
was  held  not  a  valid  donatio  causa  mortis.  See,  also, 
Ellison  V.  Ellison,  1  White  and  Tud.  L.  Cas.  Eq.  882; 
Bichards  v.  DeWridge,  L.  R,.  18  Eq.  11;  Lloyd  v. 
Pughe,  L.  R,  8  Ch.  88  ;  Veal  v.  Veal,  27  Beav.  803. 
A  more  liberal  rule  seems  to  be  adopted  by  the 
American  courts.  In  Qrymes  v.  Hone,  49  N.  Y.  17; 
lOAm.R.  313,  an  assignment  of  bank  stock  was  made 
in  writing  by  the  owner,  a  man  eighty  years  of  age, 
who  handed  the  assignment  to  his  wife  with  direc- 
tions to  give  the  same  to  his  daughter,  the  assignee, 
in  case  of  his  death.  Five  months  afterward  ho 
died.  The  court  held  this  to  be  a  valid  gift  caum 
mortis,  and  that  the  court  could  enforce  it  notwitli- 
standing  the  stock  had  not  been  transferred  on 
the  books  of  the  bank.  The  gift  of  a  savings  bank 
book  with  the  intention  of  transferring  the  depos- 
its mentioned  therein  by  one  in  esctremis  has  repeat- 
edly been  held  to  be  a  valid  gift  of  the  deposits. 
Campus  Appeal,  36  Conn.  88;  4  Am.  R.  170;  TiUing- 
hast  v.  Wheaton,  8  R.  I.  526;  5  Am.  R.  621.  See,  also, 
Gardner  v.  MerriU,  82  Md.  78;  3  Am.R.  115.  See, 
however,  Curry  v.  Powers,  16  Alb.  L.  J.  117,  where 
a  gift  of  a  pass  book  of  a  bank,  with  a  clieck  upon 
the  funds  deposited,  payable  four  days  after  do- 
nor's death,  was  held  by  the  Court  of  Appeals  of  this 
State  not  to  be  a  valid  gift.  C^  r^r^rAr- 
S!^,.,^a6  by  VjOOQIc 
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THE  EXTRADITION  REMEDY. 

BT  8AMX7SL  T.  8PEAB,  D.  D. 

BOUVIER,  in  his  Law  Dictionary,  defines  Extra- 
dition to  mean  **the  snirender  by  one  sover- 
eign State  to  another,  on  its  demand,  of  persons 
charged  with  the  commission  of  crime  within  its 
jurisdiction,  that  they  may  be  dealt  with  ac- 
cording to  its  laws.*'  This  surrender  is  not  sim- 
ply expulsion,  leaving  the  person  free  to  go 
wherever  else  he  chooses,  but  arrest  and  transfer- 
ence to  the  government  demanding  him  on  the 
charge  of  crime.  It,  consequently,  denies  to  the 
accused  the  right  of  asylum,  and,  by  a  sunmiary 
process,  removes  him  from  the  territory  and  protec- 
tion of  the  laws  of  the  surrendering  government,  and 
forcibly  places  him  within  the  jurisdiction  and  ope- 
ration of  the  laws  of  the  government  to  which  he  is 
remanded.  It  gives  the  latter  possession  of  his  per- 
son for  the  purpose  of  trial  and  punishment,  and  is, 
hence,  an  auxiliary  process  through  which  one  gov- 
ernment contributes  to  the  administration  of  justice 
by  another.  The  necessity  for  extradition  grows  out 
of  the  fact  that,  except  in  cases  specially  provided  for 
by  treaty,  the  penal  laws  of  one  country  cannot 
operate  within  the  jurisdiction  of  another.  The 
sovereignty  of  a  nation  within  its  own  territory  is 
exclusive  and  absolute.  See  Schooner  Exchange  V. 
McFadden^  7  Cranch,  116. 

Governments,  not  choosing  blindly  to  trust  each 
other  on  this  subject,  require  information  as  to  the 
person  to  be  delivered,  as  to  the  crime  or  crimes 
with  which  he  is  charged,  and  as  to  the  evidence 
showing  the  commission  of  such  crime  or  crimes. 
The  demanding  government  must  first  make  out  a 
case ;  and  whether  it  has  done  so  or  not,  in  any 
particular  instance,  the  government  upon  which  the 
demand  is  made  will  always  judge  for  itself. 

The  nature  of  the  transaction,  as  between  the  two 
governments,  naturally  raises  the  question  whether 
tlie  jurisdiction  acquired  by  extradition  is  general^ 
and  may  be  extended  to  the  trial  and  punishment 
of  any  crime,  or  special^  and  must,  therefore,  be 
limited  to  the  avowed  purpose  for  which  it  was 
granted  on  the  one  hand  and  acquired  on  the  other. 
The  demanding  government  speciiles  a  case:  and  if 
a  surrender  be  made  on  the  basis  of  the  specifica- 
tion, then  it  is  made  with  reference  to  that  case, 
and  not  to  some  other  supposable  case.  The  mere 
statement  of  the  facts  as  to  demand  and  delivery 
would  seem  to  imply,  as  a  matter  of  good  faith,  that 
the  proceeding  necessarily  qualifies  the  jurisdiction 
which  it  secures,  and  limits  it  to  the  purpose  for 
which  it  was  secured.  Hence  arises  the  doctrine 
that  the  party  accused  can  be  tried  and  punished 
only  for  the  crime  or  crimes  named  in  the  demand 
and  delivery,  and  that,  when  this  end  has  been 
gained,  he  should,  unless  he  elects  to  remain,  or 


commits  some  other  crime  after  his  extradition,  be 
permitted  to  return  to  the  jurisdiction  from  which 
he  was  removed.  The  design  of  this  article  is  to 
ascertain  whether  this  is  the  true  constructiini  of  the 
extradition  remedy. 

Mr.  Wharton,  in  his  Criminal  Law,  seventh  edi- 
tion, vol.  8,  p.  34,  section  2956  a,  says :  *'  Tlie  sole 
object  of  extradition  is  to  secure  the  presence  of 
the  fugitive  in  the  demanding  state  for  the  purpose 
of  trying  him  for  a  specified  crime.  The  process  is 
not  to  be  used  for  the  purpose  of  subjecting  him 
collaterally  to  criminal  prosecutions  other  than  that 
specified  in  the  demand.  Provisions  guaranteeing 
to  the  fugitive  the  right  to  leave  the  demanding 
country  after  his  trial  for  the  offense  for  which  he  is 
surrendered,  in  case  of  acquittal,  or  in  case  of  con- 
viction, after  his  endurance  of  punishment,  are 
incorporated  in  'many  treaties.  When  not,  they 
should  be  made  the  subject  of  executive  pledge. 
It  is  an  abuse  of  this  high  process,  and  an  infringe- 
ment of  those  rights  of  asylum  which  the  law  of 
nations  rightly  sanctions,  to  permit  the  charge  of 
an  offense  for  which  extradition  lies  to  be  used  to 
cover  an  offense  for  which  extradition  does  not  lie, 
or  which  it  is  not  considered  politic  to  invoke.*' 

Mr.  David  Dudley  Field,  in  his  International 
Code,  has  a  chapter  on  extradition,  the  provisions 
of  which,  as  he  says,  "  are  based  mainly  on  those  of 
existing  treaties,  particularly  the  numerous  Ameri- 
can treaties  and  the  most  recent  French  treaties.  "< 
In  section  237  he  states  the  following  rule :  **  No 
person  surrendered  *  ♦  ♦  shall  be  prosecuted  or 
punished  in  the  nation  to  which  he  is  surrendered,, 
for  any  offense  committed  previous  to  that  for 
which  his  surrender  was  demanded,  nor  for  any  of- 
fense which  was  not  mentioned  in  the  demand. 
This  represents  the  law  as  derived  from  the  provis- 
ions of  **  existing  treaties,**  and  as  Mr.  Field  thinki 
it  ought  to  be. 

An  article  appeared  in  the  American  Law  Review, 
vol.  10,  p.  617,  understood  to  have  been  written  by 
Judge  Lowell,  of  the  United  States  District  Court, 
in  which  the  author  says  :  ^'  The  question  is 
simple  one ;  the  answer,  to  an  ordinary  mind,  seems 
equally  so ;  and  the  writers  on  the  general  subject 
have  expressed  but  one  opinion  upon  it,  so  far 
they  have  expressed  any.  It  is,  whether  a  person, 
surrendered  by  one  government  to  another  upon 
charge  and  proof  of  the  commission  of  a  certain 
crime,  can  lawfully,  and  against  the  objection  of 
the  surrendering  government,  be  tried  for  a  differ- 
ent crime  committed  before  his  surrender.  That 
he  cannot,  seems  at  once  the  dictate  of  common  sense 
and  of  ordinary  justice ;  and  so  are  the  authorities. 
♦  *  *  *  YJ^Q  hol^  it  to  be  clear,  on  grounds  of 
reason  and  authority,  that  a  person  surrendered  by 
one  sovereign  to  another,  under  a  treaty  of  extradi- 
tion, is  to  be  tried  for  that  crime^->and  thationly, 
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for  which  the  surrender  was  asked  and  obtained." 
The  article  was  prepared  with  reference  to  the  con- 
troversy between  the  United  States  and  Great 
Britain,  then  pending,  in  regard  to  the  case  of 
Winslow. 

Mr.  William  Beach  Lawrence,  in  an  article  pub- 
lished in  the  Albany  Law  Journal,  vol.  14,  p.  96, 
writes  as  follows :  *'  All  the  right  which  a  power  ask- 
ing an  extradition  can  possibly  derive  from  the  sur- 
render must  be  what  is  expressed  in  the  treaty,  and 
all  rules  of  interpretation  require  the  treaty  to  be 
strictly  construed;  and,  consequently,  when  the 
treaty  prescribes  the  offenses  for  which  extradition 
can  be  made  and  the  particular  testimony  to  be 
required,  the  sufficiency  of  which  must  be  certified 
to  the  executive  authority  of  the  extraditing  coun- 
try, the  State  receiving  the  fugitive  has  no  jurisdic- 
tion whatever  over  him,  except  for  the  specified 
crime  to  which  the  testimony  applies."  Mr.  Law- 
rence supports  this  general  position  by  referring  to 
Billots  MM.  Faustin-H^li^  Legraverend,  Tr^bntien, 
Bertauld,  Le  Sellyer,  Morin,  Foelix  et  Demangeat, 
Brouchoudy  Ducrocq,  Duverdy,  Bonafos,  Morel, 
Dalloz,  and  Mangin. 

Mr.  Frederick  W.  Gibbs  published  a  pamphlet  on 
Extradition  Treaties,  in  London  in  1868,  in  which 
he  says  that  political  offenses  are  not  grounds  of 
extradition,  and  then  adds:  *' In  close  connection 
with  the  foregoing  principle,  and  designed  undoubt- 
edly to  support  it,  follows  another,  to  which  our 
attention  has  been  much  directed,  but  which  is 
treated  by  foreign  writers  as  well  established, — that 
a  person  surrendered  is  liable  only  for  the  offense 
on  account  of  which  his  extradition  was  obtained." 
This  doctrine  he  sustained  by  citing  several  author- 
ities. 

Tlie  Lord  Chancellor  of  England,  in  his  speech  on 
the  Winslow  case  in  the  House  of  Lords,  published 
in  The  Foreign  Relations  of  the  United  States  for 
1876,  pp.  286-296,  presents  an  array  of  European 
authorities  to  show  **  that,  apart  altogether  from  the 
wording  of  treaties,  fliere  is  a  silent  and  implied 
condition  in  extradition  that  the  crime  for  which 
the  surrender  of  a  man  is  asked  must  be  specified, 
and  that  it  is  for  that  crime  alone  that  he  must  be 

ied."  One  of  these  authorities  is  Foelix,  who,  in 
his  treatise  on  Private  International  Law,  devotes 
an  entire  chapter  to  the  subject  of  extradition,  and, 
among  others,  lays  down  the  following  general  rule 
in  regard  to  it:  **The  person  who  is  surrendered 
cannot  be  prosecuted  or  condemned  except  for  the 
crime  in  respect  to  which  his  extradition  has  been 
obtained." 

A  second  authority  is  Kluit,  an  eminent  jurist  of 
Holland,  who,  in  answer  to  the  question  whether  it 
is  *' lawful  to  punish  the  fugitive  for  any  other 
crime  than  that  for  which  he  has  been  surrendered," 
says:  " The  request  for  the  surrender  of  a  criminal 
is  generally  accompanied  by  a  statement  of  the 


grounds  on  which  it  is  made.  The  State  in  which 
he  has  taken  refuge  ought  not  to  surrender  him 
until  those  grounds  have  been  made  clear  to  it;  in 
other  words,  it  should  ascertain  whether  the  crime 
committed  is  of  a  character  to  justify  his  surrender. 
In  truth,  the  criminal  by  his  fiight  to  another  State 
becomes  (although  but  for  a  time)  the  subject  of 
the  supreme  power  of  that  State,  and  immediately 
enjoys  the  protection  and  guardianship  of  that 
State.  From  that  guardianship  he  cannot  be  forci- 
bly taken  except  under  a  special  agreement,  the 
terms  of  which,  we  presume,  certainly  do  not  extend 
further  than  to  those  very  grounds  on  which  the 
surrender  was  demanded  and  granted.  ♦  ♦  ♦  ♦ 
The  surrendering  State  gave  up  the  criminal  on  con- 
sideration of  the  grounds  stated,  not  of  any  differ- 
ent grounds."  Eluit's  idea  is  that  an  extension  of 
the  jurisdiction  beyond  the  grounds  stated  would  be 
a  violation  of  the  faith  involved  in  the  transaction. 

A  third  authority  is  Hefftcr,  the  German  writer, 
who  says :  "  The  individual  whose  extradition  has 
been  granted  cannot  be  prosecuted  nor  tried  for 
any  crime  except  that  for  which  the  extradition  has 
been  obtained.  To  act  in  any  other  way,  and  to 
cause  him  to  be  tried  for  other  crimes  or  misde- 
meanors, would  be  to  violate  the  mutual  principle  of 
asylum  and  the  silent  clause  contained  by  implica- 
tion in  every  extradition." 

The  circular  of  the  French  Minister  of  Justice, 
issued  April  15th,  1841,  is  also  quoted.  In  this 
circular  the  Minister  says:  **The  extradition  de- 
clares the  offense  which  leads  to  it,  and  this  offense 
alone  ought  to  be  inquired  into.  So  that  if  during 
the  prosecution  for  the  crime  which  has  led  to  the 
extradition  there  should  arise  the  evidence  of  a  new 
crime,  a  new  demand  of  extradition  ought  to  be 
made." 

The  case  of  Dermenon,  as  reported  in  Dalloz's 
Jurisprudence,  is  mentioned  by  the  Lord  Chancellor. 
Dermenon  had  been  surrendered  by  the  Canton  of 
Geneva  to  France  on  the  charge  of  fraudulent  bank- 
ruptcy. On  that  charge  he  was  acquitted,  but  there 
was  another  charge  against  him  for  which  he  had 
not  been  surrendered.  The  question  arose  whether 
he  should  be  tried  on  this  other  charge,  or  sent  back 
to  the  Canton  of  Geneva.  The  answer  given  by  the 
Minister  of  the  Interior  was  as  follows:  **It  is  only 
as  accused  of  the  crime  of  fraudulent  bankruptcy 
that  Dermenon  has  been  delivered  up  to  France  by 
the  Canton  of  Geneva.  He  is  now  purged  of  that 
charge  by  the  decree  of  acquittal.  Dermenon  is 
therefore  in  the  same  position  as  if  only  a  misde- 
meanor had  been  laid  to  his  charge.  It  is  clear  that 
in  that  case  his  extradition  could  not  have  been 
obtained.  It  follows  that  we  cannot  take  advan- 
tage of  his  having  been  given  up  to  the  French  au- 
thorities upon  a  different  ground  to  try  him  for  acts 
which  have  not  and  could  never  have  been  the 
grounds  of  his  extradition.     The  Minister  of  Justice 
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has  consequently  directed  the  procureur-g^n^ral  to 
place  J)erinenon  at  your  disposal,  and  I  hasten,  for 
my  part,  to  request  you  to  have  him  immediately 
conducted  to  the  frontier,  where  he  should  be 
placed  once  more  in  the  hands  of  the  Genevese  au- 
thorities." 

Turning  from  these  authorities,  we  come  now  to 
consider  a  much  higher  authority,  and  this  we  find 
in  the  extradition  treaties  of  the  United  States. 
All  these  treaties  specify  certain  crimes  which, 
with  proper  proceedings,  may  be  the  ground  of  ex- 
tradition. In  none  of  them  is  it  expressly  said 
that  the  crime  charged  in  the  demand,  and  which 
was  the  basis  of  the  delivery,  is  the  only  crime  for 
which  the  surrendered  person  may  be  tried  under 
the  jurisdiction  thus  acquired.  Is  this  principle, 
though  not  formally  stated,  necessarily  impUed  in 
the  express  provisions  of  these  treaties  ?  We  take, 
for  the  purpose  of  answering  this  question,  the 
tenth  article  of  the  treaty  of  1843  with  Great 
Britain,  the  construction  of  which  was  the  matter 
of  controversy  in  the  Winslow  case,  remarking 
that,  as  to  the  points  in  this  stipulation  to 
which  we  shall  refer,  it  is  an  example  of  every  ex- 
tradition treaty  of  the  United  States,  without  a 
solitary  exception.  The  argument  will,  therefore, 
apply  to  the  whole. 

This  treaty,  in  the  first  place,  contains  the  gen- 
eral stipulation  that  the  two  governments  will, 
*' upon  mutual  requisitions"  made  in  a  certain  way, 
'*  deliver  up  tojttstiee  "  a  specified  class  of  persons, 
indicated  by  the  crimes  laid  to  their  charge,  by  the 
locus  delicti  or  place  where  these  crimes  were  com- 
mitted, and  by  the  place  where  they  have  sought 
asylum  and  are  found.  The  **  justice  "  here  referred 
to  relates  to  the  offenses  specified  as  extradition 
crimes.  It  is  not  the  general  justice  of  either 
country,  but  justice  in  relation  to  these  crimes,  and 
embraces  only  so  much  of  the  penal  code  as  refers 
to  them.  It  is  hence  limited  as  to  the  persons  to 
whom  and  the  offenses  to  which  it  applies.  Judge 
Benedict,  in  The  United  States  v.  Lawrence^  13 
Blatchf.  C.  C.  R.  295,  said  that  the  delivering  up 
to  justice,  as  provided  for  in  the  treaty,  is  "  a  sig- 
nificant and  comprehensive  expression,  plainly  im- 
porting that  the  delivery  is  for  the  purposes  of 
public  justice,  without  qualification."  This  idea, 
with  all  due  respect  to  the  learned  judge,  is  incon- 
sistent with  the  specification  of  particular  crimes 
for  which  the  delivery  is  to  be  made.  Why  upon 
this  theory  specify  at  all  ?  Why  not,  according  to 
the  view  advocated  by  Mr.  Westlake,  dismiss  all 
enumeration  of  offenses,  and  deliver  up  for  any 
crime,  except  that  of  treason  or  sedition  ?  Such  a 
treaty  would  be  in  harmony  with  the  doctrine  of 
Judge  Benedict ;  but  it  so  happens  that  the  extra- 
dition treaties  of  the  United  States  are  not  con- 
structed on  this  principle. 


A  second  element  in  the  treaty  is  the  enumera- 
tion of  seven  specific  crimes  as  the  only  ones  in 
respect  to  which  either  party  shall  have  the  right 
of  demand,  or  be  subject  to  the  obligation  of 
delivery.  Both  parties  restrict  themselves  to  this 
list  of  crimes;  and  this  by  necessary  implication 
excludes  the  remedy  from  all  other  crimes  preced- 
ing the  extradition,  as  effectually  as  if  such  exclu- 
sion had  been  stated  in  express  words.  The  treaty 
is  the  only  ground  of  the  remedy  in  respect  to  any 
crime  ;  and  hence  the  remedy  cannot  go  beyond 
the  offenses  enumerated,  without  exceeding  and  in 
this  sense  violating  the  express  provision  of  the 
treaty.  To  assume  that  extradition  may  be  demanded 
for  any  one  or  more  of  the  crimes  named,  and 
that  the  person,  being  surt^ndered,  may  then  be 
tried  and  punished  for  any  other  crime  at  the  pleas- 
ure of  the  demanding  government,  is  to  render 
alike  meaningless  and  useless  the  specific  enumera- 
tion of  crimes.  This  manifestly  is  not  consistent 
with  the  fact  of  enumeration,  and  in  practical  effect 
changes  the  treaty  itself.  Extradition  is  a  means 
to  promote  the  administration  of  justice  in  respect 
to  a  certain  class  of  particularly  designated  crimes; 
and,  in  omitting  all  other  classes,  the  parties  virtu- 
ally stipulate  that  the  remedy  shall  operate  only 
within  the  limits  of  the  crimes  enumerated.  To 
carry  the  jurisdiction  beyond  these  limits  is  to  make 
the  treaty  serve  an  end  for  which  it  contains  no 
provision,  and  which,  moreover,  the  contracting 
governments  disclaim  by  the  most  obvious  implica- 
tion. The  enumeration  is  the  boundary  which  they 
have  chosen  to  fix,  and  they  cannot,  after  jurisdic- 
tion has  been  acquired,  exceed  this  boundary  in  the 
application  of  the  remedy,  without  violating  their 
own  agreement. 

A  third  element  in  the  treaty  is  the  fact  that  the 
person,  claimed  by  the  demanding  government,  must 
be  "charged"  with  having  committed  within  its 
jurisdiction  some  one  or  more  of  the  crimes  enumer- 
ated. The  delivering  government  is  entitled  to  know 
what  the  offense  is  for  which  the  sun'ender  is  de- 
manded. In  no  other  way  can  it  determine  whether 
it  comes  within  the  treaty  or  not.  No  offense  out- 
side of  the  treaty  is  a  ground  of  extradition ;  and  no 
offense  within  the  treaty  is  such  a  ground  until  it 
has  been  distinctly  stated  to  the  government  asked 
to  make  the  "delivery.  The  statement  of  the  par- 
ticular offense,  as  the  ground  of  the  right  claimed, 
limits  the  demanding  government  to  that  offense, 
since,  if  a  delivery  be  made,  it  is  made  for  that 
offense  and  for  no  other.  It  was  for  the  crime 
**  charged  '*  that  the  surrendering  government  with- 
drew from  the  accused  the  right  of  asylum  within 
its  own  territory,  and  the  receiving  goviemment 
cannot  extend  its  penal  jurisdiction  to  some  otlier 
crime,  whether  within  the  extradition  list  or  not, 
without  going  beyond  the  terms  of  Lfes>own  demand 
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when  made,  and  beyond  those  of  the  surrender 
when  made.  The  necessity  of  making  a  specific 
charge  as  the  basis  of  demand  under  t}^e  treaty,  and 
the  surrender  of  the  alleged  fugitive  upon  that  basis, 
constitute  a  just  and  proper  limitation  of  the  jurisdic- 
tion to  the  purpose  for  which  it  was  asked  on  one 
hand,  and  granted  on  the  other. 

A  fourth  element  in  the  treaty  provides  that  the 
*^  criminality  '*  charged  in  the  demand  shall  be  sus- 
tained by  such  evidence  *'  as,  according  to  the  laws 
of  the  place  where  the  fugitive  or  prisoner  so 
chaiged  shall  be  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial,  if  the  offense  had 
there  been  committed.*'  This  is  a  most  important 
provision  in  relation  to  the  point  under  considera- 
tion. 

The  "criminality*'  referred  to  is  a  particular 
criminality,  and  the  express  words  of  the  stipulation 
require  that  the  proof  of  its  existence  shall  show  a 
prima  facie  case  of  guilt,  according  to  the  laws  of 
the  country  asked  to  make  the  delivery.  The  de- 
livering government,  under  this  rule,  decides  for 
itself  upon  this  qu^tion  of  fact.  To  change  the 
case  after  jurisdiction  has  been  acquired  and  put 
the  party  on  trial  for  a  different  crime,  upon  evidence 
entirely  different  in  its  relations  and  in  what  it 
proves,  and  in  respect  to  which  the  surrendering 
government  has  never  judged  whether  it  did  or 
did  not  make  out  &  prima  fads  case,  is  manifestly  to 
violate  the  rule  in  regard  to  evidence,  which  is 
an  express  part  of  the  stipulation.  Suppose  the 
crime  charged  to  be  murder,  that  the  accused  was 
surrendered  upon  evidence  relating  to  murder,  that 
being  tried  on  this  charge,  he  was  acquitted,  and 
that  he  was  then  tried  and  convicted  on  the  charge 
of  forgery.  The  evidence  upon  which  he  was  de- 
livered referred  to  murder,  and  on  this  the  delivering 
government  passed  judgment;  but  the  evidence 
upon  which  he  was  convicted  referred  to  forgery, 
and  on  this  the  delivering  government  passed  no 
judgment.  And  yet  the  right  of  such  preliminary 
judgment,  as  to  the  question  whether  the  criminality 
charged  is  shown  by  sufficient  evidence,  is  one  of 
the  express  provisions  of  the  treaty.  Can  that  right 
be  violated  without  violating  the  treaty  ? 

Crimes  so  differ  in  the  acts  which  constitute  them 
that  they  are  not  all  provable  by  the  same  evidence. 
The  felonious  killing  of  a  human  being  is  in  its  acts 
essentially  different  from  the  crime  of  forgery,  and 
hence  the  evidence  that  may  be  sufficient  to  prove 
the  one  is  not  at  all  relevant  as  proof  of  the  other. 
If  the  crime  charged,  and  for  which  a  delivery  is  de- 
manded, be  forgery,  then  the  evidence,  whether  con- 
sisting in  **  depositions,  warrants,  or  other  papers,** 
or  in  the  oral  testimony  of  witnesses,  or  in  both, 
must  show  the  necessary  facts  in  respect  to  forgery, 
and,  this  being  done,  the  government  asked  to 
make  the  delivery  is  bound  by  express  stipulation  to 
withdraw  from  the  accused  the  right  of  asylum,  and 


hand  him  over  to  the  jurisdiction  of  the  demanding 
government,  for  the  purpose  specified,  and  on  the 
basis  of  the  facts  shown  by  the  evidence.  The  sur- 
render, if  made,  is  made  for  that  purpose,  and  for 
no  other,  and  upon  the  evidence  offered  and  con- 
sidered sufficient  to  make  out  a  prima  fade  case  of 
forgery,  and  upon  no  other  evidence.  Now,  unless 
we  adopt  the  absurd  proposition  that  the  same  evi- 
dence is  equally  pertinent  to  prove  a  case  of  murder, 
or  some  other  crime,  in  its  facts  essentially  different 
from  forgery,  then  the  jurisdiction  acquired  by  the 
delivery  is,  by  the  very  terms  of  the  rule  in  respect 
to  evidence,  limited  to  the  crime  for  which  the 
delivery  was  made.  If  not  so  limited  by  the  receiv- 
ing government,  then  one  of  the  fundamental  stipu- 
lations of  the  treaty  is  completely  ignored  and 
rendered  a  nullity.  The  surrendering  government, 
in  every  such  case,  would  have  no  opportunity  to 
pass  judgment  upon  the  evidence  with  reference  to 
the  question  of  its  duty  to  make  a  surrender.  It 
would,  as  to  the  purpose, for  which  it  did  make  the 
surrender,  be  cheated  by  what  would  be  equivalent 
to  an  act  of  bad  faith ;  and  whether  the  cheat  was 
deliberately  planned  or  was  simply  an  after-thought, 
would  make  no  difference  in  the  fact  itself. 

The  manifest  intention  of  these  stipulations  is  to 
maintain  the  right  of  asylum  and  exclude  the  extra- 
dition remedy  in  respect  to  all  cases  not  enumerated. 
In  no  other  way  can  this  end  be  gained.  If  gov- 
ernments, upon  receiving  from  each  other  fugitives 
from  justice,  may  in  their  discretion  exceed  the 
limit  thus  established  when  they  come  to  deal  with 
these  fugitives,  then  they  may  exceed  it  to  any  ex- 
tent. The  provision  that  there  shall  be  no  extradi- 
tion for  political  offenses  becomes  a  nullity  if  the 
demanding  government,  having  obtained  the  cus- 
tody of  the  fugitive,  chooses  to  treat  it  as  such. 
All  the  barriers  against  a  perversion  and  abuse  of 
the  remedy  are  swept  away.  The  specification  of 
extradition  crimes,  the  charge  of  a  particular 
crime  as  the  ground  of  the  demand,  and  the  rule 
of  evidence  in  regard  to  that  crime,  impose  no  re- 
straint whatever  upon  the  jurisdiction  when  once  ac- 
quired. No  nation,  having  any  respect  for  itself, 
especially  one  that,  like  the  United  States,  recog- 
nizes the  prima  fade  right  of  unmolested  asylum  in 
respect  to  all  persons  coming  under  its  jurisdiction, 
and  committing  no  offense  against  its  laws,  would, 
with  this  construction,  consent  to  make  an  extradi- 
tion treaty  with  any  other  nation.  Let  this  con- 
struction prevail,  and  that,  so  far  at  least  as  the 
United  States  are  concerned,  would  speedily  be  the 
end  of  all  such  treaties. 

The  conclusion  that  we  derive  from  this  examina- 
tion of  the  treaties  themselves  is,  that  their  express 
provisions  necessarily  imply  a  limitation  of  the  ex- 
tradition remedy,  in  its  judicial  and  penal  action, 
to  the  specific  cfime  or  crimes  for  which  it  was  in- 
'  voked,  and  in  respect  tgsjyjiich^eji^yeiiiig  gov- 
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emment  made  the  surrender  and  granted  the  juris- 
diction gained  thereby.  What  is  thus  implied  is  as 
obligatory  as  if  it  had  been  formally  and  positively 
stated.  The  remedy,  without  this  implication,  may, 
in  its  completion  and  final  stage,  entirely  change 
the  characteristics  which  marked  its  incipiency. 

A  very  strong  confirmation  is  given  to  this  view 
by  the  law  enacted  by  the  British  Parliament  im- 
mediately after  the  negotiation  of  the  treaty  of 
1842,  for  the  purpose  of  carrying  it  into  effect,  and 
also  by  the  law  of  Congress  enacted  in  1848,  and 
applicable  to  all  the  extradition  treaties  of  the 
United  -States.  The  third  section  of  the  English 
law  provided  for  the  surrender  of  the  person  charged 
with  crime  within  the  limits  of  the  treaty,  after 
certain  preliminary  proceedings  had  been  taken,  *'  to 
such  person  or  persons  as  shall  be  authorized  in  the 
name  of  the  United  States  to  receive  the  person  so 
committed,  and  to  convey  such  person  to  the  terri- 
tories of  the  United  States,  to  he  tried  for  the  crime 
of  whieh  9uch  person  shaU  he  so  accused,*^  This  refer- 
ence to  the  crime  for  which  the  person  was  to  be 
tried,  not  only  has  its  basis  in  the  express  provis- 
ions of  the  treaty,  but,  like  the  treaty  itself,  is 
clearly  an  implied  negative  as  to  trial  for  any  other 
crime.  According  to  the  construction  claimed  by 
Secretary  Pish  in  the  Winslow  controversy,  the 
words  **or  any  other  crime  of  which  such  person 
may  be  accused,"  should  have  been  added.  These 
words  would  express  his  understanding  of  the 
treaty ;  yet  the  understanding  of  the  British  Par- 
liament, as  shown  by  the  wording  of  the  law, 
was  that  the  trial  secured  by  the  delivery  was  to  be 
only  for  the  offense  of  which  the  person  had  been 
*'so  accused."  The  phrase  *'so  accused'*  clearly 
refers  to  the  proceedings  by  which  the  fact  of  ac- 
cusation in  respect  to  a  particular  crime  had  been 
ascertained :  and  it  was  for  this  ofi^ense,  and  not  for 
some  other  offense  of  which  the  party  had  not  been 
•*  so  accused,"  that  he  was  to  be  delivered  up  to  be 
tried. 

The  Congress  of  the  United  States  in  the  law  of 
1848  expressed  the  same  understanding  of  the 
treaty.  The  second  section  of  that  law  provided 
that,  after  the  proceedings  named  in  the  first  section 
had  been  completed,  it  shall  be  lawful  for  the  Sec- 
retary of  State  **to  order  the  person  so  committed 
to  be  delivered  up  to  such  person  or  persons  as  shall 
be  authorized,  in  the  name  and  on  behalf  of  such 
foreign  government,  io  he  tried  for  the  crime  of  which 
such  person  shall  he  so  accused,^^  The  words  in  italics 
correspond  exactly  with  those  of  the  English  law, 
and  differ  only  in  being  meant  to  apply  to  all  the 
extradition  treaties  of  the  United  States.  They  go 
upon  the  supposition,  provided  for  in  all  these 
treaties,  that  the  person  to  be  delivered  up  has  been 
accused  of  a  specific  crime,  and  his  surrender,  after 
the  necessary  preliminary  proceedings,  is  directed  to 


be  made  that  he  may  be  tried  upon  that  accusation. 
Nothing  can  be  more  foreign  to  the  plain  meaning 
of  the  language  than  the  idea  that  the  person,  thus 
delivered  up  on  a  specific  accusation  that  had  been 
judicially  considered  as  to  its  prima  fade  character, 
may,  being  delivered  up,  then  be  tried  on  another 
and  wholly  different  accusation,  and  that,  too, 
whether  he  is  first  tried  for  the  offense  charged, 
and  then  tried  for  another  not  charged,  or  tried 
only  for  the  latter.  Congress  did  not  contemplate, 
as  among  the  legal  possibilities  of  the  case,  that  the 
party  delivered  up  could  be  tried  for  any  other 
offense  than  the  one  of  which  he  had  been  *^so  ac- 
cused.'* This  particular  question  had  not  then 
become  a  subject  of  controversy,  any  more  than  it 
is  now  a  matter  of  controversy  whether  a  man  shall 
be  tried  on  the  indictment  regularly  found  against 
him,  or  upon  some  other  charge  trumped  up  for  the 
occasion ;  and,  hence,  it  was  enough  for  Congress, 
as  it  was  for  the  British  Parliament,  to  specify  the 
crime  of  which  the  party  "shall  be  so  accused." 
No  other  crime  was  contemplated  by  the  law,  and 
no  other  contemplated  by  the  treaty. 

The  addition  to  the  law  made  by  Congress  in  the 
Act  of  March  8rd,  1869,  and  reproduced  in  soction 
5275  of  the  Revised  Statutes  of  the  United  States, 
provides  that,  in  respect  to  any  person  delivered  up 
and  " brought  within  the  United  States"  for  the 
purpose  of  being  *' tried  for  any  crime  of  whicl 
he  is  duly  accused^  the  President  shall  have  power  to 
take  all  necessary  measures  for  the  transportation 
and  safe  keeping  of  such  accused  person,  and  for  his 
security  against  lawless  violence,  until  the  final  con- 
clusion of  his  trial  for  the  crimes  or  offenses  specified 
in  the  warrant  of  extradition^  and  until  his  final  dis- 
charge from  custody  or  imprisonment  for  or  on 
account  of  Sfueh  crimes  or  offenses^  and  for  a  reascmable 
time  thereafter."  The  words  in  italics  show  that 
Congress,  when  passing  this  law,  had  not  the  re- 
motest idea  of  any  other  crimes  for  which  the  party 
might  be  tried,  than  those  '*  specified  in  the  warrant 
of  extradition ;"  and  in  this  respect  the  Congress  of 
1869  had  precisely  the  view  held  by  the  Congress 
of  1848. 

We  give,  as  follows,  a  specimen  of  an  extradition 
warrant  made  out  by  the  Secretary  of  State  under 
the  authority  of  law : 

**  Now,  therefore,  pursuant  to  the  provisions  of 
Section  5272  of  the  Revised  Statutes  of  the  United 
States,  these  presents  are  to  require  the  United 
States  Mai-shal  for  the  Eastern  District  of  New  York, 
or  any  other  public  ofificer  or  person  having  charge  or 
custody  of  the  aforesaid  James  Bowen,  alitu  William 
Miller,  to  surrender  and  deliver  him  up  to  Adam 
Bligh,a  constable  of  theUnited  Counties  of  Stormont, 
Dundas  and  Qlengary,  Canada,  who  has  been  au- 
thorized, in  the  name  and  on  behalf  of  the  British 
Government,  by  His  Majesty's  Minister  at  this  capi- 
tal, to  receive  him,  or  to  any  other  person  or  persons 
who  may  in  like  manner  be  authorized,  in  the  name 


THE  ALBANY  LAW  JOURNAL. 


105 


or  on  behalf  of  the  said  goyemment,  to  receiye  the 
said  James  Bowon,  cUioi  William  Miller,  to  be  tried 
/or  the  crime  of  which  he  ia  accuaed,'^'' 

This  extradition  warrant  was  issued  against  James 
Bowen  in  execution  of  the  treaty  and  the  law  to 
carry  it  into  effect.  It  names  the  man  to  be  de- 
liyered  up,  and  jnst  as  distinctly  points  to  the  crime 
for  which  he  is  to  be  tried.  That  crime  is  the  one 
mentioned  in  the  preyious  recital,  and  which  is  here 
referred  to  as  *'  the  crime  of  which  he  is  accused." 
To  specify  that  crime  and  at  the  same  time  assume 
that  he  may  also  be  tried  for  any  other  crime,  is  to 
make  the  specification  utterly  meaningless,  except 
to  grant  a  jurisdiction  of  which  it  does  not  giye  the 
slightest  hint.  The  assumption  changes  the  char- 
acter of  the  extradition  warrant. 

President  Tyler,  when  communicating  the  treaty 
of  1842  with  Great  Britain  to  the  Senate,  accom- 
panied it  with  an  explanatory  paper  prepared  by 
Daniel  Webster,  in  which  the  President  thus  refers 
to  the  extradition  article  of  the  treaty : — 

*^The  article  on  the  subject  in  the  proposed  treaty 
is  carefully  confined  to  such  offenses  as  all  man- 
kind agree  to  regard  as  heinous  and  destructiye  of 
the  security  of  ufe  and  property.  In  this  careful 
and  specific  enumeration  of  crimes  the  object  has 
been  to  exclude  all  political  offenses  or  criminal 
charges  arising  from  wars  or  intestine  commotions. 
Treason,  misprision  of  treason,  libels,  desertion 
from  military  service,  and  other  offenses  of  similar 
character  are  excluded."  Webster's  works,  yol.  6, 
p.  356. 

How  are  these  offenses,  not  meant  to  be  included, 
excluded  ?  Certainly  not  expressly,  but  by  obyious 
implication ;  and  this  implication  arises  from  the 
fact  that  they  are  not  placed  in  the  extradition  list. 
Tet  this  exclusion  is  the  merest  farce,  if  it  be  true 
ihmt  either  goyemment,  haying  obtained  possession 
of  the  fu^tiye  on  the  charge  of  some  one  of  the 
crimes  named,  may  proceed  to  try  him  for  any  one 
of  these  other  offenses  not  named,  or  for  any  offense 
other  than  the  one  charged  as  the  basis  of  the 
demand  and  specified  in  the  warrant  of  deliyery. 
The  moment  the  demanding  and  receiying  govern- 
ment, in  the  exercise  of  its  penal  jurisdiction,  passes 
the  limit  fixed  by  the  enumeration  of  extradition 
offenses,  and  fixed  by  its  own  charge  of  a  specific 
offense  or  offenses  within  the  enumeration  as  the 
ground  of  the  demand,  and  fixed  by  the  surrender, 
it  passes  aU  limits,  and  may  try  and  punish  for  just 
what  it  pleases,  without  any  reference  to  the  cir- 
cnmstances  under  which  it  acquired  the  power  to 
try  and  punish  at  alL  A  single  step  in  this  direc- 
tion completely  sweeps  away  all  the  security  which 
Mr.  Webster  supposed  to  have  been  gained  by  a 
careful  enumeration  of  the  offenses  for  which  extra- 
dition might  be  claimed. 

We  have,  then,  the  authority  of  writers  on  the  sub- 
ject of  extradition,  the  authority  of  the  extradition 
I  of  the  United  States,  and  the  authority  of 


the  laws  of  the  United  States  for  the  execution  of 
these  treaties,  all  uniting  in  the  general  proposition 
of  an  implied  obligation  to  confine  the  extradition 
remedy  to  the  specific  purpose  for  which  it  was 
sought  by  one|govemment,and  granted  by  the  other. 
This  implication  rests  not  only  upon  the  reason  of 
the  thing,  but  upon  the  treaties  themselves,  and  is 
in  fact  a  part  of  these  treaties.  Considered  in  its 
relation  to  the  United  States,  and  as  operative  with- 
in the  territory  thereof,  it  is  a  part  of  the  local, 
municipal,  and  ^'supreme  law"  of  this  country, 
and,  as  such,  binding  upon  courts,  both  State 
and  Federal,  so  far  as  these  treaties  are  self-execut- 
ing, or  as  Congress  has  provided  for  their  execution. 
If  the  implication  be  real,  then  the  Constitution 
makes  it  a  part  of  the  law  of  the  land ;  and  that  it 
is  real  it  has  been  the  object  of  the  preceding  argu- 
ment to  show. 

VALIDITY  OF  STATE   LEGISLATION   ALTER- 
ING CORPORATE  CHARTERS. 


SUPRBlfE  COUBT   OF  THB   (TNITBD  BTATBS,  OCfFO- 
BRB  TERM,  1S77. 


Shields,  Puiintiff  in  Error,  v.  State  of  Ohio. 

By  a  ffeneral  act  of  the  lefrislature  of  Ohio  passed  in  1861, 
provision  was  made  for  the  consolidation  of  railroad 
companies  and  it  was  declared  that  ^'such  new  corpora- 
tion shall  possess  all  the  powers,  riffhts  and  franchises  " 
conferred  upon  the  corporations  of  wliioh  it  was  made 
up.  Subsequently  a  Constitution  of  the  State  went 
into  effect  which  declared  tnat  **no  special  privileges 
shall  ever  be  granted,  that  may  not  be  altered,  revoked 
or  repealed,"  and  that  corporations  could  only  be  form- 
ed under  general  laws  which  might  be  altered  or  re- 
pealed. Thereafter  two  railroad  companies  which 
were  formed  previous  to  1851,  consolidated  themselves 
and  formed  a  new  eorporation.  /7e74,  that  the  con- 
solidation destroyed  the  old  corporation,  and  the  new 
corporation  was  subject  to  the  provisions  of  the  Con- 
stitution, and  the  law  under  which  It  was  formed  might 
be  altered  so  as  to  abridge  the  powers  of  such  corpora- 
tion. 

IN  error  to  the  Supreme  Court  of  the  State  of  Ohio. 
The  facts  appear  in  the  opinion. 

Mr.  Jastice  Swatns  delivered  the  opinion  of  the 
Court. 

The  plaintiff  In  error  was  the  conductor  of  a  train  of 
oars  upon  the  Lake  Shore  and  Michigan  Southern 
Railway,  between  Eljriaand  Cleveland.  Ulrioh  was 
a  passenger  intending  to  go  from  the  former  to  the 
latter  place.  The  intermediate  distance  was  tweuty- 
flve  miles.  The  fare  fixed  by  the  company  was  ninety 
cents.  Ulrioh  offered  to  pay  seventy-five  cents,  which 
was  at  the  rate  of  three  cents  per  mile,  and  refused  to 
pay  more.  The  conductor  ejected  him  from  the  train 
and  was  thereupon  indicted  in  the  proper  local  court  for 
assault  and  battery.  The  court  instr acted  the  jury 
that  Ulrich  bad  tendered  .the  proper  sum,  and  that 
Shields  had  no  legal  right  to  demand  more.  The  case 
turned  upon  this  point.  It  was  not  claimed  that  the 
defendant  was  guilty  if  Ulrioh  was  in  the  wrong.  A 
verdict  and  judgment  were  given  against  Shields. 
The  case  was  removed  by  a  writ  of  error  to  the  Su- 
preme Court  of  the  State.  The  judgment  of  the  court 
below  was  aflirmed.  The  defendant  sued  out  this  writ 
of  error  and  has  brought  the  case  here  for  review. 
The  only  question  presented  for  our  determination  is 
the  legal  right  of  Shields  to  demand  more  than  Ulrioh 

offered  to  pay.  C^  r\r\Ci\a 
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A  brief  ohronologloal  statement  with  respect  to  the 
provision  in  the  Constitution,  and  those  in  the  laws 
of  the  State  bearing  upon  the  snbjeot  is  neoessary  to  a 
clear  presentation  of  the  point  to  be  decided. 

1.  An  act  passed  March  2d,  1846,  incorpontted  the 
Junction  Railroad  Company  and  authorized  it  to  build 
a  railroad  from  Cleveland  to  Elyria,  and  thence  west. 
The  lltb  section  empowered  the  company  to  charge 
such  tolls  for  the  transportation  of  freight  and  passen- 
gers as  it  might  deem  **reasonable."  The  22d  section 
declared  that  after  the  lapse  of  ten  years  from  the 
completion  of  the  road  the  State  might  reduce  the  tolls 
*^hould  they  be  unreasonably  high/*  and  might  *'  ex- 
ercise the  same  power  at  intervals  of  every  ten  yean 
thereafter.**  It  was  upon  the  road  built  under  this 
act  that  the  present  controversy  arose. 

2.  The  act  of  March  7, 1860,  incorporated  the  Toledo, 
Norwalk  and  Cleveland  Company,  and  the  charter  was 
amended  by  the  act  of  Januaiy  20, 1861. 

The  12th  section  of  the  latter  act  declared.that  in 
case  the  Junction  Company  should  become  consoli- 
dated with  theToledo,NorwalkandCleveland  Company 
the  consolidated  company  might  assume  the  name  of 
the  Cleveland  and  Toledo  Railroad  Company,  and  in 
that  event  should  be  governed  by  sections  9, 10,  U,  16, 
and  17  of  the  act  incorporating  the  Junction  Company 
and  in  other  respects  by  the  act  incorporating  the  To- 
ledo, NorwallE  and  Cleveland  Company,  and  the  acts 
amendatoiy  thereof.  The  22d  section  of  the  act  first 
named,  which  allowed  the  State,  after  the  li^pse  of  ten 
years,  to  regulate  the  tolls  of  the  Junction  Company  in 
the  event  specified,  is  not  one  of  the  sections  enumer- 
ated. 

8.  The  act  of  March  8, 1861,  was  a  general  act  au- 
thorising the  consolidation  of  railroad  companies  com- 
ing within  its  provisions.  The  process  was  prescribed 
with  great  fullness  of  details.  Section  8  declared: 
**  And  such  ne%o  corporaUon  shall  possess  all  the  pow- 
ers, rights,  and  franchises  conferred  upon  such  two  or 
more  corporations  by  the  several  acts  incorporating 
the  same  or  relating  thereto  respectively,  and  sliall  be 
subject  to  all  the  duties  imposed  by  such  acts,  so  far 
as  the  same  may  be  consistent  with  the  provisions  of 
this  act.*' 

4.  The  Constitution  of  Ohio  of  1861  toolE  effect  on  the 
first  of  September  in  that  year.  It  declared  that  **  no 
special  privileges  sliall  ever  be  granted  that  may  not 
be  altered,  revolced,  or  repealed  by  the  general  assem- 
bly.** Art.  1,  sec.  2.  **The  general  assembly  shall 
pass  no  special  act  conferring  corporate  powers.  * '  Art. 
18,  sec.  1.  ''Corporations  may  be  formed  under 
general  laws,  but  such  general  laws  may  from  time  to 
time  be  altered  or  repealed.**    Art.  18,  sec.  2. 

6.  On  the  16th  of  June,  1868,  the  Junction  Company 
became  consolidated  with  the  Toledo,  NorwallE  and 
Cleveland  Company,  pursuant  to  the  provisions  before 
mentioned  of  the  acts  of  January  20, 1861,  and  March 
8,1861. 

8.  The  act  of  April  10, 1866,  authorises  railroad  com- 
panies of  Ohio  to  consolidate  with  such  companies  of 
other  States.  The  8d  section  declares  that  such  con- 
soUdated  companies  respectively  "shall  be  deemed 
and  talcen  to  be  one  corporation,  possessing  within  the 
State  all  the  rights,  privileges,  and  franchises,  and 
subject  to  all  the  restrictions,  liabilities,  and  duties  of 
such  corporations  of  this  State  so  consolidated.*'  It 
was  provided  ,that  the  old  stock  should  be  extin- 
guished,  that  a  board  of  directors  of  the  consolidated 


company  should  be  elected,  and  that  new  stoclr  should 
be  created  and  Issued  to  the  partiew  entitled  to  It. 
Those  refusing  to  receive  it  were  to  be  paid  the  highest 
marlECt  price  for  the  old  stoclE. 

The  7th  section  enacts  '*  that  suits  may  be  brought 
and  maintained  against  such  new  corporation  In  the 
courts  of  this  State  for  all  causes  of  action.  In  the  same 
manner  as  against  other  railroad  companies  of  this 
State.*' 

7.  On  the  llth  of  February,  1869,  by  an  agreement 
of  that  date,  the  Cleveland  and  Toledo,  and  the  Lake 
Shore  Railroad  Company  became  consolidated  under 
the  name  of  the  Lake  Shore  RaUwai^  Company. 

On  the  6th  of  April,  1860,  the  Lake  Shore  and  the 
Michigan  Southern  and  Northern  Indiana  Railroad 
Companies  were  duly  consolidated  under  the  name  of 
the  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany. 

Shields,  the  defendant  In  error,  was  an  employee  of 
this  company  when  he  ejected  Ulrich. 

8.  The  act  of  April  26th,  1878,  provides  that  "  any 
corporation  operating  a  railroad  In  whole  or  in  part  In 
this  State  may  demand  and  receive  for  the  transpor- 
tation of  passengers  over  said  road  not  exceeding  three 
cents  per  mile  for  a  distance  of  more  than  eight 
mUes.** 

The  defendant  In  error  Insists  that  the  power  of  the 
company  In  the  case  In  hand  was  fixed  and  limited  by 
this  act.  The  plaintiff  In  error  denies  this  and  main- 
tains that  the  llth  section  of  the  first-named  act  of 
1846  Is  the  governing  authority. 

In  support  of  this  view  It  Is  further  maintained  that 
this  section  was  a  contract,  and  that  It  was  simply 
transferred  to  each  successive  consolidated  corpora- 
tion, Including  finally  the  Lake  Shore  and  Michigan 
Southern  Company,  and  that  at  the  time  of  the  occur- 
rence here  In  question  It  was  In  full  force. 

This  renders  It  necessary  to  consider  the  legal  status 
and  character  of  the  new  corporation.  In  the  present 
state  of  the  law  a  few  remarks  upon  the  subject  wlU 
be  sufficient. 

The  legislature  had  provided  for  the  consolidation . 
In  each  case  before  It  took  place  the  original  compa- 
nies existed  and  were  independent  of  each  other.  It 
could  not  occur  without  their  consent.  The  consoli- 
dated company  had  then  no  existence.  It  could  have 
none  while  the  original  corporations  subsisted.  All— 
the  old  and  the  new— could  not  co-exist.  It  was  a 
condition  precedent  to  the  existence  of  the  new  cor- 
poration that  the  old  ones  should  first  surrender  their 
vitality  and  submit  to  dissolution.  That  being  done, 
eo  Instanti  the  new  corporation  came  Into  existence. 
But  the  franchise  alone  to  be  a  corporation  would 
have  been  unavailing  for  the  purposes  in  view. 

There  Is  a  material  difference  between  such  an  arti- 
ficial creation  and  a  natural  person.  The  latter  can  do 
any  thing  not  forbidden  by  law.  The  former  can  do 
only  what  Is  authorised  by  Its  charter.  B.  <t  O.  R  12. 
Co.  V.  HarrUy  12  WalL  8L  It  was,  therefore.  Indis- 
pensable that  other  powers  and  franchises  should  be 
given.  This  was  carefully  provided  for.  The  new  or- 
ganization took  the  powers  and  faculties  designated  In 
advance  in  the  acts  authorizing  the  consolidation— no 
more  and  no  less.  It  did  not  acquire  any  thing  by 
mere  transmission.  It  took  eveiy  thing  by  creation 
and  grant.  The  language  was  brief,  and  It  was  made 
operative  by  reference.  But  this  did  not  aflSsct  the 
legal  result.    A  deed  inter  partee  mayh^  made  as  efliao- 
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tnal  by  referring  to  a  defioription  elsewhere  as  by  recit- 
ing it  in  full  in  the  present  instrument.  The  oonse- 
qaenoe  is  the  same  In  both  oases. 

If  the  argument  of  the  learned  counsel  for  the  plain- 
tiff in  error  be  correct*  the  constitutional  restrictions 
can  be  readily  evaded.  Laws  may  be  passed  at  anj* 
time  enacting  that  all  the  valuable  franchises  of  desig- 
nated corporations  antedating  the  Constitution  shall, 
upon  their  dissolution,  voluntary  or  otherwise,  pass  to 
uid  vest  in  certain  newly  created  institutions  of  the 
like  kind.  The  claim  of  the  inviolability  of  such  fran- 
ohises  would  rest  on  the  same  foundation  as  the  affir- 
mation in  the  present  case.  The  language  of  the  Con- 
stitution is  broad  and  clear  and  forbids  a  construction 
which  would  permit  such  a  result. 

When  the  consolidation  was  completed,  the  old  cor- 
porations were  destroyed,  a  new  one  was  created,  and 
its  powers  were  "  granted  *'  to  it,  in  all  respects,  in  the 
▼lew  of  the  law,  as  if  the  old  companies  had  never 
existed  and  neither  of  them  had  ever  enjoyed  the 
franchises  so  conferred.  The  same  legislative  will 
created  and  endowed  the  new  corporation.  It  did  one 
as  much  as  the  other.  In  this  respect  there  is  no 
ground  for  any  distinction. 

These  views  are  sustained  by  several  well-con- 
sidered cases,  exactly  in  point.  One  of  them  embod- 
ies the  unanimous  judgment  of  this  court.  ClearuxUer 
T.  Meredith,  I  WaU.  40 ;  MoMahan  v.  MorrUon,  16  Ind. 
172;  The  StaU  of  Ohio  v.  Sherman,  22  Ohio,  628; 
SMeUU  V.  The  StaU  of  Ohio,  26  Ohio  St.  86. 

The  constitutional  provision  that  '*  no  special  privi- 
leges or  immunities  shall  ever  be  granted  that  may  not 
be  altered,  revoked,  or  repealed  by  the  general  assem- 
bly," entered  Into  the  acts  under  which  the  consolida- 
tions were.made,  and  rendered  the  corporations  created 
and  the  franchises  conferred  subject  to  repeal  and 
alteration,  just  as  if  they  had  been  expressly  declared 
to  be  so  by  the  act.  The  act  of  1873,  in  the  particular 
in  question,  was  a  legitimate  exercise  of  the  reserved 
power  of  alteration,  and  was,  therefore,  valid.  Par- 
ker V.  The  Metropolitan  Railroad  Co.,  109  Mass.  609. 

Another  branch  of  the  argument  of  the  counsel  for 
the  plain tUr  in  error  calls  for  some  further  remarks. 

It  is  urged  that  the  franchise  here  in  question  was 
property  held  by  a  vested  right,  and  that  its  sanctity, 
as  such,  could  not  be  thus  invaded.  The  answer  is  con- 
•etisus  facit  jus*  It  was  according  to  the  agreement 
of  the  parties.  The  company  took  the  franchise  sub- 
ject expressly  to  the  power  of  alteration  or  repeal  by 
the  general  assembly.  There  is,  therefore,  no  ground 
for  just  complaint  against  the  State. 

Where  an  act  of  incorporation  is  repealed,  few  ques- 
tions of  difficulty  can  arise.  Equity  takes  charge  of 
all  the  property  and  effects  which  survive  the  dissolu- 
tion and  administers  them  as  a  trust  fund  primarily 
for  the  benefit  of  the  creditors.  If  any  thing  is  left,  it 
goes  to  the  stockholders.  Even  the  executory  con- 
tracts of  the  defunct  corporation  are  not  extinguished. 
Cwrr(Mh  V.  Arkansas,  15  How.  808,  3U. 

The  power  of  alteration  and  amendment  is  not  with- 
out limit.  The  alterations  must  be  reasonable;  they 
must  be  made  In  good  faith,  and  they  must  be  consist- 
ent with  the  scope  and  object  of  the  act  of  incor- 
poration. Sheer  oppression  and  wrong  cannot  be  in- 
flicted under  the  guise  of  amendment  or  alteration. 
Beyond  the  sphere  of  the  reserved  powers,  the  vested 
rights  of  property  of  corporations,  in  such  cases,  are 
surrounded  by  the  same  sanctions  and  are  as  invio- 
lable as  in  other  cases.    Tow  authoritative  adjndio*- 


tions  throw  a  strong  light  from  opposite  directions 
upon  this  subject.  We  cite  them  only  for  the  purpose 
of  illustration.  In  MiUer  v.  The  N.  Y,  AE.R.R,  Co., 
21  Barb.  575,  the  legislature,  under  the  reserved 
power  of  alteration,  required  the  company  which  had 
been  previously  incorporated  to  construct  a  highway 
across  their  road.  The  work  was  expensive,  and  of  no 
benefit  to  the  company.  The  act  Imposing  the  burden 
was  held  to  be  void. 

In  The  Mayor  emd  Aldermen  of  Worcester  v.  The 
Norwich  and  Worcester  R,  R.  Co.,  and  others,  the  legis- 
lature had  passed  an  act  requiring  the  railroad  com- 
panies therein  named  to  unite  in  a  passenger  station  in 
the  city  of  Worcester  (the  place  to  be  fixed  as  provi- 
ded)—to  extend  their  tracks  in  the  city  to  the  Union 
station,  and  after  the  extension  to  discontinue  parts 
of  their  existing. locations.  The  act  was  held  to  be 
constitutional  and  valid,  being  a  reasonable  exercise 
of  the  right  reserved  to  the  legislature  to  amend, 
alter,  or  repeal  the  charters  of  those  companies.  See, 
also.  The  Comfnonioealth  v.  The  Essex  Co.,  18  Gray, 
289,  and  Crease  v.  Baboock,  28  Pick.  884. 

It  is  unnecessary  to  pursue  the  subject  further  in 
this  case. 

The  judgment  of  the  Supreme  Court  of  Ohio  is  af- 
firmed? 

Strong,  J.,  dissented. 

» 

UNITED  STATES  SUPREME  COURT  ABSTRACT, 
OCTOBER  TERM.  1877. 

OONSnTUnONAIi    LAW. 

Actjmpairing  obUga^on  of  a  contract :  protHsion  in 
hank  charier  limiting  rate  of  tafeotion.— The  charter  of 
a  bank  granted  by  the  State  of  Tennessee  contained 
this :  **  The  said  company  shall  pay  to  the  State  an 
annual  tax  of  one-half  of  one  per  cent  on  each  share 
of  the  capital  stock  subscribed,  which  shall  be  In  lieu 
of  all  other  taxes."  Subsequently, under  the  State  reve- 
nue law  the  State  and  the  county,  where  a  stockholder 
resided,  assessed  his  stock  and  imposed  a  tax  of  one 
and  six-tenths  per  cent  thereon.  Held,  that  the 
provision  as  to  taxation,  contained  In  the  charter,  was 
a  contract  between  the  State  and  the  corporation, 
limiting  the  amount  of  taxation,  and  that  the  revenue 
law  authorizing  a  greater  taxation  was  in  contraven- 
tion of  the  contract  and  invalid  under  the  Federal 
Constitution.  Judgment  of  Supreme  Court  of  Ten- 
nessee reversed.  Faarrington,  Tplainiiff  in  error,  v. 
StaU  of  Tennessee,    Opinion  by  Swayne,  J. 

Cases  oiUd.—Trist  v.  ChUd,  21  WaU.  441 ;  Dartmouth 
CoUege  v.  Woodward,  4  Wheat.  682,  688;  Pitlans  v.  Van 
Mirop,SBuTr.  1668;  Forth  v.  Stanton,  2  Saund.  211; 
Von  Hoffman  v.  City  of  Quinoy,  4  WaU.  651;  Dash  v. 
Vankteck,  7  Johns.  477;  Society  v.  WJieeUr,  2  GhOl. 
104;  Rex  v.  Fassmore,  8  T.  R.  290;  Morris  <t  Essex  R. 
R.  Co,  V.  Yard  Comm'r;  Farmers  and  Mechanics* 
Bank  v.  DuHng,  1  Otto,  29;  West  Wisconsin  R.  R,  Co. 
V.  Supervisors,  98  U.  S.  R.  598;  Tucker  t.  Ferguson,  22 
WaU.  627;  WoodT,  Dummer,  8  Mason,  808;  Owrron  v. 
Arkansas,  15  How.  804 ;  Gordon  v .  Appeal  Tax  Court, 
8  How.  188;  PeopZe  v.  Commrv,  4  WaU.  258;  Van 
AUen  V.  Assessors,  8  Id.  584;  Queen  v.  Amaud,  9 
Ad.  and  E.  (N.  S.)  806;  Bank  Tax  Cases,  2  WaU.  209; 
Uriion  Bank  v .  State,  9  Yerg.  49;  Bradley  v.  People, 
4  WaU.  462;  Nat.  Batik  v.  Com,,  9  Id.  858;  StaU  v. 
Branin,  8  Zabriskie,484;  MoOuUoch  ▼.  Maryland,  4 
Wheat.  436;   HamUton  v.  Massachusetts,  6  Wail.  6:38; 
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Wamington  R.  R.  v.  Read,  18  Wall.  284;  SlaU  v.  Utter, 
U  N.J.  Law,  498;  St.  Louis  Mutual  Ina,  Co.  y.  Charles, 
47  Mo.4e2;  AUy. 'General  v.  Bank,  etc,  4  Jones*  £q.  (N. 
C.)289;  Bank  of  Cape  Fear  v.  Edwards,  6  Ired.  616; 
Providence  Batik  v.  BiUings,  4  Pot.  614;  BinohamUm 
Bridge  case,  3  Wall.  78;  Oordon^v.  Appeal  Tax  Court ; 
StaUBank  v.  Knoop,  16  How.  360;  Dodge  y.  WooU 
sey,  18  id.  881;  Home  of  the  Friendless  v.  ^ouse,  8 
WalL  480.     lb. 

OONTBAOT. 

When  time  is  of  the  essence  of  an  exeotUory  contract.^ 
Time  is  usuallj  of  the  essenoe  of  an  exeoatoiy  con- 
tract for  the  sale  and  subseqaent  deliveiy  of  goods, 
where  no  right  of  property  in  the  same  passes  by  the 
bargain  from  the  vendor  to  the  purchaser,  and  the 
rule  in  such  a  case  is  that  the  purchaser  is  not 
bound  to  accept  and  pay  for  the  goods  unless  the  same 
are  delivered  or  tendered  on  the  day  specified  in  the 
contract.  Addison  on  Cont.  (6th  ed.)  185;  ChUhy. 
Lees,  3  Hurlst.  ft  Colt.  668;  Ooddingto^i  v.  Paleologo, 
Law  Rep.,  2  Exch.  196.  Judgment  of  CJourt  of 
Qaims  affirmed.  Jones,  appellant,  y.  United  States. 
Opinion  by  Clifford,  J. 

2.  Contract  for  the  delivery  of  goods  to  he  performed 
within  a  specified  time.— Plaintiff  made  a  contract  to 
deliver  to  the  United  States  a  certain  quantity  of 
cloths  by  a  specified  time.  Being  unable  to  fully  com- 
plete his  contract  by  the  time  agreed,  because  the  mill 
in  which  the  cloths  were  manufactured  was  burned, 
he  applied  to  the  government  authorities  for  a  release 
from  the  unfinished  part  of  the  contract.  He  was 
told  by  the  head  of  the  Bureau  of  Clothing,  to  whom 
the  Assistant  Quartermaster-General  referred  him 
that  there  was  no  power  out  of  Congress  which  could 
release  him  from  his  contract,  but  that,  upon  applica- 
tion to  the  Assistant  Quartermaster-General,  sufficient 
time  would  be  given  him  to  deliver  the  goods.  He 
thereupon  procured  the  cloth  required  to  complete  his 
contract  to  be  manufactured,  and  applied  to  the 
Quartermaster-General  for  permission  to  complete 
the  contract,  but  such  permission  was  refused.  He 
thereupon  tendered  the  cloth,  which  was  refused  on 
the  ground  that  the  time  for  deliveiy  was  past .  Held. 
that  time  was  of  the  essence  of  the  contract,  and 
plaintiff  was  not  entitled  to  recover  the  damages 
resulting  from  the  refusal  to  receive  the  cloth  ten- 
dered.  Graves  v.  Legg,  9  Exch.  716;  Afortoti  v.  Lamb, 
7  Term,  125;  Slate  v.  Emerson,  19  How.  224;  Gover- 
neur  v.  TiUotson,  8  Edw.  Ch.  848;  Jervis  v.  Tompkin- 
son,  1  Hurlst.  ft  Norm.  208;  Packard  v.  Sears,  8  Ad.  ft 
Ell.  474;  Freeman  y.  CooXc,  2  Exch.  654;  Foster  y,Dav>- 
ber,  6  id.  854;  Edwards  v.  Chapman,  1  Mees.  ft  Wels. 
281;  Swan  v.  Seamons,  9  Wall.  274;  U.  S.  v.  Shaw,  1 
Cliff:  310.    lb. 

CORPORATION. 

Construction  of  charter:  act  impairing  obligation  of 
contract.— The  original  charter  of  a  turnpike  company 
gave  it  the  right,  in  consideration  of  building  the  turn- 
pike authorized  thereby,  and  of  keeping  it  in  repair, 
to  erect  certain  toll-gates,  and  to  exact  certain  tolls 
for  the  use  of  the  turnpike,  until  the  expiration  of 
twenty-five  years  from  the  date  of  the  charter  and  as 
much  longer  as  the  State  should  fail  to  redeem  the 
franchises  so  granted  by  paying  the  cost  of  the  work. 
When  .the  term  of  the  charter  had  more  than  half 
expired,  the  State  gave  the  company  a  new  and  addi- 
tional privilege— namely,  the  privilege  of  usiug  a  bridge 


and  dyke,  and  of  erecting  a  toll-gate  thereon.  The  only 
consideration  required  was  that  the  company  should 
keep  them  in  repair;  but  should  not  even  be  responsi- 
ble for  any  destruction  of  the  dyke  by  high  fioods. 
The  consideration  was  continuous,  and  correlative  to 
the  continued  use.  No  term  was  expressed  for  the 
enjoyment  of  this  privilege ;  and  no  conditions  were 
imposed  for  resuming  or  revoking  it  on  the  part  of  the 
State.  Held,  that  the  provision9*of  the  charter  related 
only  to  the  turnpike  then  authorized  to  be  constructed. 
Any  donations  or  franchises  which  the  State  might 
subsequently  grant  to  the  company  would  stand  upon 
their  own  considerations,  and  could  not  fairly  be 
claimed  as  parcel  of  the  consideration  of  the  original 
contract.  Therefore,  the  State  might,  when  the 
corporate  life  of  the  company  ceased,  revoke  the 
right  to  maintain  a  toll-gate  on  the  bridge  and  dyke, 
and  was  not  bound  before  doing  so  to  pay  the  cost  of 
the  turnpike,  and  a  law  providing  for  the  public  resum- 
ing the  possession  of  the  dyke  and  bridge  would  not 
impair  the  obligation  of  a'cou tract.  Judgment  of  Su- 
preme Court  of  Illinois  affirmed.  St.  Clair  County 
Turnp.  Co.,  plaint{jf  in  error,  v.  People  of  Illinois  ea 
reU  Bowman.    Opinion  by  Bradley,  J. 

JUROR. 

ChaUenge  for  cause:  when  not  justified.'—K  Juror 
who  was  challenged  for  cause  in  a  civil  action  had 
previously  conversed  with  another  party  in  relation  to 
the  facts  of  the  case,  and  had  received  from  him  an 
Impression  in  relation  to  them,  but  he  expressed  an 
entire  willingness  as  well  as  an  ability  to  accept  the 
facts  as  they  should  be  developed  by  the  evidence  and 
render  a  verdict  in  accordance  with  them.  Held,  that  a 
challenge  for  cause  was  not  justified.  Rogers  v.  i^o^ers, 
14  Wend.  181;  Jackson  y.  Commonwealth,  23  Gratt. 
919;  Freeman  V.  People,  4  Denio,  9;Xonnbey  v.  People, 
$  Park.  Cr.  414;  Sanches  v.  People,  22  N.  T.  147. 
Judgment  of  Supreme  Court  of  Colorado  affirmed. 
Union  Gold  Mining  Co.,  plaintiff  in  error,  v.  Boeky 
Mountain  Nat.  Bank,    Opinion  by  Hunt,  J. 


COURT  OP  APPEALS  ABSTRACT. 

CONTRACT. 

L  Agreement  to  purchase  stock  not  a  gaming  con- 
tract:  sale  of  stock  to  he  de/ioered.  —  Defendant  made 
and  delivered  to  plaintiff  this  memorandum,  **For 
value  received  the  bearer  may  call  on  the  undersigned 
for  one  hundred  shares  of  the  capital  stock  of  the 
Western  Union  Telegraph  Company,  at  77K  P«r  cent, 
any  time  in  thirty  days  from  date.  Or  the  bearer 
may,  at  his  option,  deliver  the  same  to  the  ondersigrnad 
at  77K  POf  cent,  any  time  within  the  period  named, 
one  day*s  notice  being  'required^**  etc.  Subsequently, 
within  the  thirty  days  the  parties  settled  at  market 
72%,  which  was  the  price  of  the  stock  at  the  time  of 
settlement,  and  it  was  agreed  that  if  liable  at  all 
defendant  should  be  liable  to  plaintiff  for  the  diflier- 
ence  between  the  settled  price  and  the  price  stated  in 
the  memorandum.  Held,  that  in  the  absence  of  evi- 
dence showing  It  to  be  intended  as  such  the  contract 
was  not  a  gaming  one,  and  was  valid.  Judgment 
below  affirmed.   Story  v.  Solomon.   Opinion  by  Eail,  J* 

2.  Under  what  cireumkanoes  the  contract  would  be 
void  as  a  gaming  one.— If  it  had  been  shown  that 
neither  party  intended  to  deliver  or  accept  the  sharen* 
Imt  merely  to  pay  diiferenoes  aooording:^  the  rise  or 
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fall  of  the  market,  the   oontraot  would  have  been 

Qlegal.  lb. 

[Decided  Deo.  It  1877.] 

3.  Aareement  to  exchange  farmn:  fraudiUerU  mitde- 
9eripHon  in  d«eds.— riaintiir  and  defendant  bj  parol 
ain^ed  to  exchange  farms,  plalntilT  agreeing  to  convey 
to  defendant  his  farm,  and  defendant  to  convey  to 
plaintiff  183  acres  of  land,  measuring  'from  the  south 
end  of  his  farm.  Plain tUT  performed  the  agreement 
on  his  part.  Defendant  executed  and  delivered  to 
plaintiff  a  deed  which  conveyed  188  acres  of  land  from 
the  north  end  of  his  farm,  and  which  he  Icnew  did  not 
describe  the  land  he  agreed  to  convey.  Held,  that 
plaintiff,  on  discovering  the  error,  was  entitled,  upon 
defendant's  refusing  to  convey  the  land  he  had  agreed, 
to  a  judgment  that  he  perform  his  agreement.  Judg- 
ment below  affirmed.  WiUon  v.  Van  PelL  Opinion 
by  Earl.  J. 
[Decided  Dec.  21. 1877.] 

KVIDKNCS. 

1.  Meaning  of  words  **  port  risk  "  mtist  he  explained  by 
experts.— The  words '*port  risk,'*  used  in  a  marine  in- 
surance policy,  held  not  to  convey  to  the  public  gener- 
ally, unacquainted  with  the  business  of  insurance,  any 
definite  meaning,  and  to  require  the  testimony  of  ex- 
perts to  explain  their  signification.  Such  testimony 
would  not  be  to  explain  a  usage,  but  for  the  purpose  of 
finding  out  the  meaning  of  a  technical  phrase.  Judg- 
ment below  affirmed.    Nelson  v.  Sun  Mutual  Insurance 

Co.    Opinion  by  Folger,  J. 
[Decided  Deo.  18,  1877.] 

2.  Who  may  not  be  entitled  to  he  sworn  as  expert.— A 
witness  testified  that  he  was  more  or  less  familiar  with 
getting  policies  from  underwriters  and  attending  to 
marine  matters,  and  that  he  knew  of  the  term  *'  port 
risk  in  the  port  of  New  York,"  but  on  cross-examlna-* 
tion  he  said  he  had  never  seen  the  words  **  port  risk" 
in  a  policy,  and  did  not  declare  that  he  had  ever 
known  it  to  be  used  in  the  business  of  insurance  save 
in  a  general  way.  He  had  never  known  it  to  be  used 
in  a  policy.  Ueld^  that  he  was  properly  excluded  from 
testifying  as  an  expert  as  to  the  meaning  of  the  words, 
lb. 

JUDGMENT. 

When  satisfied  judgment  against  one  of  several  per- 
sonsUable  a  bar  to  action  against  oUiers.— Where  a  pur- 
chaser at  an  auction  sale  has  made  a  deposit  with  the 
auctioneer,  and  has  become  entitled  to  a  return  of  the 
deposit,  he  may  maintain  an  action  for  such  deposit 
against  the  auctioneer  or  his  principal,  and  prosecute 
the  same  to  judgment,  but  a  judgment  against  one 
which  has  been  satisfied  is  a  bar  to  a  further  pros#ou- 
tion  against  the  other.  He  is  also  entitled  to  interest, 
both  in  the  action  against  the  principal  and  that 
against  the  auctioneer.  But  where,  in  the  action 
against  the  principal,  interest  was  refused  on  the 
ground  that  no  demand  had  been  made  for  the  return 
of  the  money,  and  the  judgment  in  that  action  had 
been  satisfied,  an  action  against  the  auctioneer  is  en- 
tirely barred,  even  though  in  the  last-named  action 
plaintiff  might  be  entitled  to  interest.  Judgment  be- 
low affirmed.  Cookroft  v.  3f ultcr.  Opinion  by  Allen,  J. 
[Decided  Deo.  4, 1877.] 

HXOLIOENGX. 

L  Train  overshooting  statioti  and  backing  up  without 
notice:  eontribiUory  negligence.— FlvkiutMf^  a  passenger 
in  defendant's  train,  reached  a  station  where  she  in- 
tended to  alight.    It  was  In  the  night  time  and  dark, 


and  plaintiff  was  not  familiar  with  the  locality.  Be- 
fore the  station  was  reached  the  brakeman  on  the 
train  announced  it.  The  train,  however,  went  by  the 
station  a  short  distance,  and  plaintiff,  supposing  that 
it  was  the  place  to  get  off!,  went  out  on  the  platform 
of  the  oar,  and  was  stepping  down,  when  the  train, 
without  notice  being  given  to  the  passengers,  was 
suddenly  backed  up,  and  plaintiff  was  thereby  sud- 
denly thrown  down  and  injured.  There  was  no  depot 
building  at  the  station,  or  any  other  external  indi- 
cation of  where  was  the  proper  place  for  the  train  to 
stop.  If  fid,  that  a  jury  were  warranted  in  finding 
that  defendant  was  negligent  in  backing  up  without 
notice,  and  that  plaintiff  was  not  negligent  in  attempt- 
ing to  leave  the  train  as  she  did.  Judgment  below 
affirmed.  Taber  v.  JDelatoare,  eto.,  Jtailro<id  Company. 
Opinion  by  Andrews,  J. 
[Decided  Deo.  18, 1877.] 

STATim  or  lilMITATIOir. 

Action  begun  within  a  year  after  reversal  of  former 
miitfor  same  cause. — Under  the  provision  of  sec.  104  of 
the  old  Code,  that,  *'  If  an  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment 
thereon  be  reversed  on  appeal,  the  plaintiff  may  com- 
mence a  new  action  within  one  year  after  the  revers- 
al," in  a  case  where  from  a  judgment  of  reversal  by 
the  lower  appellate  court  an  appeal  is  taken  to  the 
Court  of  Appeals  and  tho  judgment  of  reversal  is 
affirmed,  the  plaintiff  is  entitled  to  bring  the  action 
within  one  year  after  the  final  judgment  of  the  Cour* 
of  Appeals,  ^nd  is  not  limited  to  one  year  after  the 
judgment  of  the  lower  appellate  court.  Judgment 
below  affirmed.  Wooster  v.  Forty-second  St.,  etc,  Rail' 
road  Compafty.  Opinion  by  Andrews,  J. 
[Decided  Dec.  18,1877.] 


CIVIL  RIGHTS  LAWS  AND  INTERSTATE  COST- 
MERCE. 


SUPRBMB  OOITRT  OP  THE  UNTTBD  8TATBS— JANU- 
ARY, 1878. 


Hall  v.  Db  Cutb. 

A  State  statute  which  provides  that  all  persons  without 
distlnctlou  on  account  of  race  or  color  shall  have 
equal  rights  and  privileges  In  all  parts  of  public  ooovey- 
ances  Is  invalid  so  far  as  relates  to  conveyances  run- 
ning l>etween  dilferent  States. 

By  a  utatute  of  Louisiana  carriers  of  passengers  within  the 
State  were  rev;ulred  to  give  all  persona  traveling  in  their 
conveyances  equal  rights  and  privileges  In  all  parts 
thereof  without  distinction  or  discrimination  on  ac- 
count of  race  or  color.  The  plaintiff,  a  person  of  color, 
took  r  assa^e  at  New  Orleans  for  a  point  In  Louisiana,  on 
defendant's  steamboat  ninninfr  between  New  Orleans 
and  VIclcsburg,  and  wan,  on  account  of  her  color,  re- 
fused admission  Into  the  cabin,  set  aside  for  white  la- 
dies. In  an  action  under  the  statute  te  recover  dama- 
ices,  held,  that  the  act  so  far  as  It  applied  to  conveyances 
runnlngr  from  Louisiana  Into  other  States  was  an  en- 
croachment upon  the  riffht  of  Conin^ss  to  regulate 
commerce  amons  the  States,  and  that  the  action  could 
not  be  maintained. 

IN  error  to  the  Supremo  Court  of  the  State  of  Louisi- 
ana. 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of 
the  Court. 

By  the  Constitution  of  Louisiana  (art.  18)  it  is  provi- 
ded that  **all  persons  shall  enjoy  equal  rights  and  privi- 
leges upon  any  conveyance  of  a  public  character,"  and 
by  an  act  of  the  general  assembly,  approved  February 
23,  1869,  to  enforce  this  article,  it  was  enacted  as  fol- 
lows. ^,y,._.  .,  , ^.^ 
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**SeotioQ  1.  All  persons  engaged  within  this  State,  in 
the  business  of  oommou  carriers  of  passengers,  shaU 
have  the  right  to  refuse  to  admit  any  person  to  their 
railroad  cars,  street  cars,  steamboats  or  other  water 
crafts,  stage  coaches,  omnibuses,  or  other  vehicles,  or 
to  expel  an7  person  therefrom  after  admission,  when 
such  person  stiall,  on  demand,  refuse  or  neglect  to  pay 
the  customary  fare,  or  when  such  person  shall  be  of  in- 
famous character,  or  shall  be  guilty,  after  admission 
to  the  conveyance  of  the  carrier*  of  gross,  vulgar  or 
dlBorderly  conduct,  or  who  shall  commit  any  act  tend- 
ing to  injure  the  business  of  the  carrier,  pre8cril>ed  for 
the  management  of  his  business,  after  such  rules  and 
regulations  shall  have  been  made  known;  providedf 
said  rules  and  reg^ulatlons  malce  no  discrimination  on 
account  of  race  or  color;  and  shall  have  the  right  to 
refuse  any  person  admission  to  such  conveyance  where 
there  is  not  room  or  suitable  accommodations;  and, 
except  in  cases  alMive  enumerated,  all  persons  engaged 
in  the  business  of  common  carriers  of  passengers  are 
forbidden  to  refuse  admission  to  their  conveyance,  or 
to  expel  therefrom  any  person  whomsoever. 
«  ♦  ♦  «  «  « 

**  Section  4.  For  a  violation  of  any  of  the  provisions 
of  the  first  and  second  sections  of  this  act,  the  party 
injured  shall  have  a  right  of  action  to  recover  any 
damage,  exemplary  as  well  as  actual,  which  he  may 
sustain,  before  any  court  of  competent  jurisdiction.** 
(Acts  of  1869,  p.  87;  Revised  Statutes  of  1870,  p  98.) 

Benson  (the  defendant  below)  was  the  master  and 
owner  of  the  '*  Governor  Allen,**  a  steamboat  enrolled 
and  licensed  under  the  laws  of  the  United  States  for 
the  coasting  trade,  and  plying  as  a  regular  packet  for 
the  transportation  of  freight  and  passengers  between 
New  Orleans,  in  the  State  of  Louisiana,  and  Vicks- 
burg,  intthe  State  of  Mississippi,  touching  at  the  in- 
termediate landings  both  within  and  without  Louisi- 
ana as  occasion  required.  The  defendant  in  error 
(plaintiif  below),  a  person  of  color,  took  passage  upon 
vhe  boat,  on  her  trip  up  the  river  from  New  Orleans,  ' 
for  Hermitage,  a  landing  place  within  Louisiana,  and 
being  refused  accommodations,  on  account  of  her 
C(»lor,  in  the  cabin  specially  set  apart  fc»r  white  persons, 
brought  this  action  in  the  Eighth  District  Court  for 
the  Parish  of  New  Orleans,  under  the  provisions  of  the 
act  above  recited,  to  recover  damages  for  her  mental 
and  physical  suffering  on  that  account.  Benson,  by 
way  of  defense,  insisted  among  otherthings,  that  the 
statute  was  Inoperative  and  void  as  to  him,  in  respect 
to  the  matter  complained  of,  because  as  to  his  business 
it  was  an  attempt  to  *'  regulate  commerce  among  the 
States.**  and,  therefore,  in  conflict  with  article  1,  sec- 
tion 8,  paragraph  8,  of  the  Constitution  of  the  United 
States.  The  District  Court  of  the  parish  held  that  the 
statute  made  it  imperative  upon  Benson  to  admit  Mrs. 
DeCuir  to  the  privileges  of  the  cabin  for  white  persons, 
and  that  it  was  not  a  regulation  of  commerce  among 
the  States,  and,  therefore,  not  void.  After  trial  judg- 
ment was  given  against  Benson  for  $1,000,  from  which 
be  appealed  to  the  Supreme  C^>urt  of  the  State,  where 
the  rulings  of  the  District  Court  were  sustained. 

This  decision  of  the  Supreme  Court  is  here  for  re- 
examination under  section  709,  Rev.  Stats. 

For  the  purposes  of  this  case,  we  must  treat  the  stat- 
ute as  requiring  those  engaged  in  interstate  commerce 
to  give  all  persons  traveling  in  Louisiana,  upon  the^ 
public  conveyances  employed  in  such  business,  equal 
rights  and  privileges  in  all  parts  of  the  conveyance, 
without  distinction  or  discrimination  on  account  of 


race  or  color.  Such  was  the  c<»n8truction  given  to 
the  statute  in  the  courts  below,  and  it  is  conclusive 
upon  us  as  the  construction  of  a  State  law  by  the  Stuie 
courts.  It  is  with  this  provision  of  the  statute  alone 
that  we  have  to  deaL  We  have  nothing  whatever  to 
do  with  it  as  a  regulation  of  internal  commerce  or  as  af- 
fecting anything  else  than  commerce  among  the  States. 

There  can  be  no  doubt  but  that  exclusive  ptiwer  has 
l>een  conferred  upon  Congress  in  respect  to  the  reguta- 
tion  of  commerce  among  the  several  States.  The  diffi- 
culty hat  never  been  as  to  existence  of  this  power,  but  as 
to  what  is  to  be  deemed  an  encroachment  upon  it,  for, 
as  has  been  often  said,  **  legislation  may  in  a  great  va- 
riety of  ways  affect  commerce  and  persons  engaged  in 
it  without  constituting  a  regulation  of  it  within  the 
meaning  of  the  Constitution.*'  Sherlock  v,  AUing,9S 
U.  S.  103;  State  Tax  on  Railv^ay  Grow  Receipt*.,  15 
Wall.  298.  Thus,  in  Munn  v.  Illinois,  94  U.  S.  135,  it 
was  decided  that  a  State  might  regulate  the  charges  of 
public  warehouses,  and  in  C.  B.  A  Q.  R.  R.  v.  iotro, 
id.  L55.  of  railroads  situate  entirely  within  the  State, 
even  though  those  engaged  in  commerce  among  the 
States  might  sometimes  use  the  warehouses  or  the 
railroads  in  the  prosecution  of  their  business.  So,  too,  it 
has  been  held  that  States  may  authorize  the  construc- 
tion of  dams  and  bridges  across  navigable  streams 
situate  entirely  within  their  respective  lurisdic- 
tlons.  Wilson  v.  BtocfcWrd  Creek  Marsh  Co.,  2  Pet. 
252 ;  Pound  v.  Turck,  not  yet  reported ;  Oilman  v. 
Philadelphia's  Wall.  713.  The  same  is  true  of  turn- 
pikes and  ferries.  By  such  statutes  the  States  regulate 
as  a  matter  of  domestic  concern  the  instruments  of  com- 
merce situated  wholly  within  their  own  jurisdictions 
and  over  which  they  have  exclusive  governmental  con- 
trol, except  when  employed  in  foreign  or  interstate 
commerce.  As  they  can  only  be  used  in  the  State^ 
their  regulation  for  all  purposes  may  properly  be  as- 
sumed by  the  State  until  Congress  acts  in  reference  to 
their  foreign  or  interstate  relations.  When  Congress 
does  act,  the  State  laws  are  superseded  only  to  the  ex- 
tent that  they  affect  commerce  outside  the  State  as  it 
comes  within  the  State.  It  has  also  been  held  that 
health  and  inspection  laws  may  be  passed  by  the 
States,  Gibbons  v.  Oyde^i,  9  Wheat.  206.  andlhat  Con- 
gress may  permit  the  States  to  regulate  pilots  and 
pilotage  until  it  shall  Itself  legislate  upon  the  subject. 
Cooley  V.  Board  of  Wardens,  etc,,  12  How.  819.  The 
line  which  separates  the  powers  of  the  States  from  this 
exclusive  power  of  Congress  is  not  always  distinctly 
marked,  and  oftentimes  it  is  not  easy  to  determine  on 
which  side  a  particular  case  belongs.  Judges  uotun- 
froquently  differ  in  their  reasons  for  a  decision  in 
which  they  concur.  Under  such  circumstances  it 
would  be  a  useless  task  to  undertake  to  fix  an  arbitrary 
rule  by  which  the  line  must  in  all  cases  be  located.  It 
is  far  better  to  leave  a  matter  of  such  delicacy  to  be 
settled  in  each  case  upon  a  view  of  the  particular 
rights  involved. 

But  we  think  it  may  safely  be  said  that  State  legis- 
lation which  seeks  to  impose  a  direct  burden  upon 
interstate  commerce  or  to  interfere  directly  with  its 
freedom  does  encroach  upon  the  exclusive  power  of 
Congress.  The  statute  now  under  consideration,  in 
our  opinion,  occupies  that  position.  It  does  not 
act  upon  the  business  through  the  local  instruments 
to  be  employed  after  coming  within  the  State,  but 
directly  upon  the  businefls  as  it  comes  into  the  State 
from  without  or  goes  out  from  withiirr  While  it  pur- 
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ports  only  to  ooutrol  tbe  carrier  wheu  engafced  within 
the  State,  it  must  necessarily  iuflaeuoe  his  conduct  to 
some  extent  in  the  management  of  his  business 
throughout  his  entire  voyage.  His  disposition  of 
passengers  taken  up  and  put  down  within  the  State,  or 
taken  up  within  to  be  carried  without,  cannot  but 
affect  in  a  greater  or  less  degree  those  taken  up  with- 
out and  brought  within,  and  sometimes  those  taken 
up  within  and  put  down  without. 

A  passenger  in  the  cabin  set  apart  for  the  use  of 
whites  without  the  State  must,  wheu  the  boat  comes 
within,  share  the  accommodations  of  that  cabin  with 
such  colored  persons  as  may  come  on  board  after- 
ward, if  the  law  is  enforced. 

It  waa  to  meet  just  such  a  case  that  the  commercial 
clause  in  the  Constitution  was  adopted.  The  river 
Mississippi  passes  through  or  along  the  borders  of  ten 
different  States,  and  its  tributaries  reach  many  more. 
The  commerce  upon  these  waters  is  immense  and  its 
regulation  clearly  a  matter  of  national  concern.  If 
each  State  was  at  liberty  to  regelate  the  conduct  of 
carriers  while  within  its  Jurisdiction,  the  confusion 
likely  to  follow  could  not  but  be  productive  of  great 
inconTeuieuce  and  unnecessary  hardship.  Each  State 
could  provide  for  its  own  passengers  and  regulate  the 
transportation  of  its  own  freight,  regardless  of  the 
interests  of  others.  Nay  more,  it  could  prescribe 
rules  by  which  the  carrier  must  be  governed  within 
the  State  in  respect  to  passengers  and  property 
brought  from  without.  On  one  side  of  the  river  or 
Its  tributaries  he  might  be  required  to  observe  one  set 
of  rules  and  on  the  other  another.  Commerce  cannot 
flourish  in  the  midst  of  such  embarrassments.  No 
carrier  of  passengers  can  conduct  his  business  with 
satlsfaetiou  to  himself,  or  comfort  to  those  employing 
him,  if  on  one  side  of  a  State  line  his  passengers,  both 
white  and  colored,  must  be  permitted  to  occupy  the 
same  cabin  and  on  the  other  be  kept  separate.  Uni- 
formity iu  the  regulations  by  which  he  is  to  be  gov- 
erned from  one  end  to  the  other  of  his  route  is  a 
necessity  in  his  business,  and  to  secure  it,  Congress, 
which  is  untrammeled  by  State  lines,  has  been  in- 
vested with  the  exclusive  legislative  power  of  de- 
termining what  such  regulations  shall  be.  If  this 
statute  can  be  enforced  against  those  engaged  in 
interstate  commerce,  it  may  as  well  against  those  en- 
gagf^d  in  foreign,  and  the  master  of  a  ship  clearing  from 
New  Orleans  for  Liverpool,having  passengers  on  board, 
wonld  be  compelled  to  carry  all,  white  and  colored,  in 
the  same  cabin  during  his  passage  down  the  river  or 
be  subject  to  an  action  for  damages,  *'  exemplary  as 
well  as  actual,"  by  any  one  who  felt  himself  aggrieved 
because  he  had  been  excluded  on  aooouiit  of  hid  color. 

This  power  of  regulation  may  be  exercised  without 
legislation  as  well  as  with  it.  By  refraining  from 
action.  Congress,  in  effect,  adopts  as  its  own  regula- 
tions those  which  the  common  law  or  the  civil  law, 
where  that  prevails,  has  provided  for  the  government 
of  such  business,  and  those  which  the  States,  in  the 
regulation  of  their  domestic  concerns,  have  established 
affecting  commerce,  but  not  reg(Uathig  it  within  the 
meaning  of  the  Constitution.  In  fact,  congressional 
legislation  is  only  necessary  to  cure  defects  In  existing 
laws,  as  they  are  discovered,  and  to  adapt  such  laws 
to  new  developments  of  trade.  As  was  said  by  Mr. 
Justice  FiEiJ>,  speaking  for  the  court  in  WeUon  v. 

Missour/,  91  U.S.  282,  *' inaction  [by  Congress]    *    ♦ 

*  is  equivalent  to  a  dcclanUion  that  interstate 
commerce    shall   remain  free    and    untrammeled." 


Applying  that  principle  to  the  circumstances  of  this 
case,  congressional  inaction  left  Benson  at  liberty  to 
adopt  such  reasonable  rules  and  regulations  for  the 
disposition  of  passengers  upon  his  boat,  while  pursu- 
ing her  voyage  within  Louisiana  or  without,  as  seemed 
to  him  most  for  the  interest  of  all  concerned.  The 
statute  under  which  this  suit  is  brought,  as  construed 
by  the  State  court,  seeks  to  take  away  from  him 
that  power  so  long  as  he  is  within  Louisiana;  and 
while  recognizing  to  the  fullest  extent  the  principle 
which  sustains  a  statute,  unless  its  unconstitutionality 
is  clearly  established,  we  think  this  statute,  to  the 
extent  that  it  requires  those  engaged  in  the  transpor- 
tation of  passengers  among  the  States  to  carry  colored 
passengers  in  Louisiana  in  the  same  cabin  with  whites, 
is  unconstitutional  and  void.  If  the  public  good  re- 
quires  such  legislation  it  must  come  .from  Congress 
and  not  from  the  States. 

We  confine  our  decision  to  the  statute  in  its  effect 
upon  foreign  and  interstate  commerce,  expressing  no 
opinion  as  to  its  validity  in  any  other  respect. 

The  judgment  of  the  Supreme  Court  of  Louisiana 
ts  reversed  and  the  cause  remanded,  with  instructions 
to  reverse  the  judgment  of  the  District  Court  and 
direct  such  further  proceedings  in  conformity  with 
this  opinion  as  may  appear  to  be  necessary. 


REMOVAL  OF  CAUSES  TO  FEDERAL  COURTS, 
UNDER  THE  CIVIL  RIGHTS  LAW. 

imiTBD  8TATB8  aRCITTT  COURT,  L0UI8IANA-FBB- 
KUABY  1,  1878. 

In  Rx  PsTmoN  of  Wslub  xt  ai«. 

A  law  of  Louisiana  providing  for  the  appointment,  by  the 
judges  of  the  principal  courts  of  New  Orleans,  of  com- 
missioners, whose  duty  it  should  be  to  select  impar- 
tially from  the  citizens  of  tbe  parish  quallQed  to  vote, 
the  names  of  not  less  than  one  thousand  icood  and 
competent  men  to  serve  on  Juries,  from  whom  jurors 
in  actions  to  be  tried  should  be  drawn  by  lot,  held  not 
open  to  any  objection  under  the  Federal  Constitution ; 
and  the  fact  that  such  law  might  be  manipulated  so  as 
to  produce  a  jury  prejudiced  against  petitioner,  held 
not  to  furnish  ground  for  removal  of  a  criminal  pro- 
ceeding to  the  Federal  court  under  section  Ml  of  tbe 
Revised  btatutes. 

The  fourteenth  amendment  to  the  Federal  Constitution, 
which  guarantees  the  equal  benefit  of  the  laws  to  all, 
only  prohibits  State  legislation  violative  of  that  right. 
It  is  not  directed  against  individual  infringements 
thereof. 

^PHIS  was  a  petition  made  to  Mr.  Justice  Braj>lbt, 
X  Associate  Justice  of  the  United  States  Supreme 
Court,  by  J.  Madison  Wells,  Thomas  C.  Anderson, 
Louis  M.  Kenner  and  Gordon  Casanave  for  a  writ  of 
certiorari  to  the  Superior  Criminal  Court  of  the  parish 
of  Orleans,  etc.  The  facts  fully  appear  in  the  opinion. 

Bbadlxt,  J.  This  petition  states  that  the  Attor- 
ney-Gieneral  of  Louisiana  has  filed  in  said  criminal 
court  an  information  against  the  petitioners,  charging 
them  with  ''  falsely  and  feloniously  uttering  and  pub- 
lishing as  true  a  certain  altered,  forged  and  counter- 
feited public  record — to  wit,  the  returns  from  the 
parish  of  Vernon  of  an  election  held  for  Presidential 
electors  in  the  State  of  Louisiana  on  the  7th  of  No- 
vember, 1876,  knowing  the  same  to  be  false,  altered 
and  counterfeited ;  that  the  petitioners  were  arrested 
and  gave  bail,  and  that  their  trial  Is  fixed  for  an  early 
day.'* 

It  further  states  that  on  the  28d  day  of  January, 
1878,  pursuant  to  the  laws  of  the  United  States  and 
particularly  section  641  of  the  Revised  Statutes,  they 
filed  a  petition  in  the  said  Superior  Criminal  Court 
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for  the  removal  of  the  said  information  and  proceed- 
ings to  the  next  Circuit  Court  of  the  United  States 
of  this  circuit  and  district  for  trial,  and  that  the  facts 
on  which  sach  application  was  made  were  fully  stated 
and  set  out  in  said  petition,  duly  yeriiled  by  oath,  in 
accordance  with  said  section  6il. 

The  petitioners  claim  that  by  the  presentation  of 
said  petition  to  the  criminal  court  the  cause  stood 
removed,  and  that  the  said  court  had  no  authority  to 
proceed  further  in  the  case.  But  they  state  that  the 
court  and  its  officers  and  the  Attorney-General  dis- 
regarded said  petition,  and  are  proceeding  with  the 
cause  in  coutempt  of  the  authority  of  the  United 
States  court.  A  copy  of  the  petition  presented  to 
the  criminal  court  is  appended  to  the  present  appli- 
cation . 

The  principal  facts  stated  in  said  petition  as  a  ground 
for  removing  the  cause,  are,  that  by  reason  of  the 
prejudice  existing  against  the  petitioners  in  the  court, 
in  the  Jury  and  in  the  public  mind  in  the  parish  of 
New  Orleans,  and  throughout  the  State,  on  account 
of  their  having  been  the  returning  officers  of  the  elec- 
tion held  in  November,  187((,  and  Republicans  lu 
politics,  and  acting  in  the  canvass  and  compilation  of 
the  returns  of  the  said  election,  out  of  which  the 
present  prosecution  originates,  in  consequence  of  all 
which  the  most  vindictive  prejudice  exists  in  the  law 
making  and  law  administering  authorities  of  the 
State  agiUnst  them ;  they  believe  that  they  will  be 
denied  their  rights  as  citisens  in  the  said  court  and 
before  any  jury  that  may  be  impaneled  therein,  un- 
der the  existing  jury  law  of  the  State,  and  that  they 
will  not  be  enabled  to  enforce  their  rights  in  said 
court  in  consequence  of  the  inadequate  remedies  to 
that  end  provided.  They  further  allege  that  the  Jury 
Law  was  passed  March  13, 1877,  and  that,  in  so  far  as 
it  provides  for  the  appointment  of  Jury  Commission- 
ers, and  the  method  of  selecting  the  jury,  it  was  in- 
tended for  and  operates  in  favor  of  white  citizens,  and 
against  those  of  African  descent;  and  that  under  it 
a  jury  has  been  drawn  for  the  trial  of  tlie  petitioners, 
the  effect  and  intention  of  the  law  being  to  exclude 
persons  of  African  descent,  and  other  unprejudiced 
persons  from  the  jury,  and  to  substitute  in  their  place 
prejudiced  white  men,  and  thereby  deprive  two  of  the 
petitioners,  Keuner  and  Casauave  (who  are  colored 
men),  of  a  trial  by  their  peers,  and  to  bring  them  to 
trial  by  a  white  and  prejudiced  jury  to  the  exclusion 
of  men  of  their  own  color;  and  all  the  petitioners 
aver  that  through  and  by  the  machinery  of  said  jury 
law,  artfully  contrived  for  the  purpose,  the  State  offi- 
cers and  the  court  and  its  officers  can  and  have  so 
manipulated  said  law  (as  it  is  capable  of)  as  to  deprive 
the  petitioners  of  an  impartial  jury,  and  have  organ- 
ized a  jury  so  prejudiced  that  defendants  cannot  have 
a  fair  and  impartial  trial  thereby,  or  by  that  court, 
and  would  be  deprived  of  the  full  and  equal  benefits 
of  the  laws  and  proceedings  for  the  security  of  their 
persons  in  this  case.  They  contend  that  the  Jury 
Law  is  in  violation  of  the  Constitution  of  the  United 
States,  and  of  the  equal  civil  rights  of  the  petitioners. 

The  application  now  made  to  the  Circuit  Court  and 
presented  to  me  raises  these  questions :  — 

First -^WnB  the  mere  presentation  of  the  petition 
for  removal  sufficient  to  arrest  the  jurisdiction  of  the 
State  court,  or  had  that  court  the  right  to  examine 
into  its  sufficiency  ? 

Second^ If  the  court  had  the  right  to  examine  into 
the  sufficiency  of  the  application,  has  the  Circuit 


Court  the  right  to  re-examine  the  same.  and.  if  found 
sufficient,  to  issue  a  writ  of  certi(»rari  or  other  writ 
for  the  removal  of  the  proceedings  from  the  State 
court? 

Third— If  the  Circuit  Court  has  tiie  right,  did  the 
petition  In  this  case  present  sufficient  grounds  for  re- 
moving the  case  ? 

I  think  the  first  and  second  questions  must  be 
answered  in  the  affirmative.  The  State  court  surely 
Is  not  bound  to  shut  Its  eyes  and  yield  to  every  appli- 
cation that  comes  to  It. 

Though  removal  (when  anthoriaed)  Is  a  matter  of 
right  and  not  of  favor,  yet  tha  eourt  must  have  the 
right  to  see  whether  the  apfUcatlon  to  remove  comes 
within  the  meaning  of  the  law.  I  have  no  doubt, 
however,  that  the  Circuit  Court,  by  virtue  of  iU  supe- 
rior right  to  try  the  cause  (if  subject  to  removal)  is 
entitled  to  assert  Its  jurisdiction  by  proper  process 
directed  to  the  SUte  court.  This  view  is  corroborated 
by  certain  express  provisions  of  the  statute.  Section 
716  of  the  Revised  Statutes  dechures  that  the  United 
States  courts  may  issue  all  writs  which  may  be  neces- 
sary for  the  exercise  of  their  respective  jurisdictions 
and  agreeable  to  the  usages  and  principles  of  law ;  and 
in  the  very  case  under  consideration  it  is  provided  by 
section  642  of  the  Revised  Statutes  that  if  the  defend- 
ant be  in  actual  custody  on  process  issued  by  the  State 
court,  and  have  performed  all  the  acts  necessary  to  a 
removal  of  his  cause,  the  clerk  of  the  Circuit  Court  is 
authorized  to  issue  a  habeas  corpus  cum  ccitisa,  which 
the  Marshal  of  the  United  States  U  authorized  to 
serve,  by  taking  the  body  of  the  defendant  into  his 
custody,  to  be  dealt  with  in  the  Circuit  Court  acoord- 
.  ing  to  law  and  the  orders  of  said  court  or  at  invita- 
*  tion  of  any  judge  thereof.  This  is  the  proper  writ  f(»r 
removing  both  the  cause  and  the  person  in  such  a 
case.  Of  course  the  writ  should  not  be  issued  by 
the  clerk  without  being  allowed  by  a  judge  of 
the  court,  which  la  the  regular  course  in  Issu- 
ing writs  of  habeas  corpus  and  certiorari.  I  think, 
therefore,  that  the  Circuit  Court  may  issue  either 
a  habeas  corpus  ouin  causa  or  a  certiorari,  ao- 
oordlug  as  the  defendant  is  lu  custody,  for  the  pur- 
pose of  removing  the  cause  into  that  court.  When 
this  is  done  it  will  l>e  the  duty  of  the  State  court  and 
Itsoflicers  to  yield  obedience  to  such  wilts,  aud  it  will 
be  presumed  that  they  will  do  so  without  any  further 
inhibition,  either  by  writ  or  otherwise.  The  course 
pointed  out  in  section  641  for  the  defendant  to  docket 
the  case  in  the  Circuit  Court  if  the  clerk  of  the  State 
court  refuses  to  furnish  copies  of  the  proceedings  is 
an  additional  and  summary  method  of  proceeding, 
when  only  the  clerk  Is  delinquent.  But  it  does  not 
meet  the  exigency  of  a  refusal  on  the  part  of  the  State 
court  itself  to  recognize  the  defendant's  right  to  re- 
move the  cause.  These  require  the  more  formal  and 
orderly  process  of  the  court  as  above  specified.  The 
removal  of  causes  from  one  court  to  another  is  a  form 
of  quasi  appellate  jurisdiction,  well  known  in  the 
English  system  of  proceedings  to  which  our  own  has 
constant  reference.  The  forms  of  protest  necessary 
to  be  used  for  the  purpose,  and  the  principles  upon 
which  they  are  framed  are  familiar  to  every  student  of 
the  common  law.  The  only  peculiarity  in  the  present 
case  is  that  the  causes  of  removal  are  special  and  lim- 
ited, and  application  therefor  must  be  first  made  to 
the  court  a  9140,  the  reason  for  which  is  undoubtedly 
to  be  found  in  the  anxiety  of  the  legislative  depart- 
ment to  avoid  every  possible  cause  of  jealousy  and 
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complaint.  I  shoald  have  no  hesitation,  therefore,  to 
allow  the  writ  of  certiorari  iu  this  case  if  I  were  sat- 
isfied with  the  sofficienoj  of  the  application. 

ThiH  briii{^s  us  to  that  question  as  regards  the  law 
complained  of,  passed  March  IS,  1877,  preteribiug  the 
mode  of  selectiug  and  drawing  jnrors.  I  have  care- 
fully  examined  its  provisions  and  am  unable  to  tee 
Hiiy  thing  in  it  open  to  any  Ckinstitational  objection, 
it  pnii'ides  for  the  appointment,  by  the  Judges  of  the 
principal  courts  in  New  Orleans,  of  the  commission- 
erB,  whose  duty  ic  is  made  to  select  impartially  from 
the  citizens  of  the  parish  qualified  to  vote,  the  names 
of  not  less  than  one  thousand  good  and  competent 
men  to  serve  on  juries.  These  names  are  to  be  placed 
in  a  box  and  from  them  is  to  be  drawn  the  general 
panel  for  each  term.  This  is  the  principal  feature  of 
the  law.  Substantially  the  same  method  is  in  use  in 
several  other  States.  The  commissioners.  It  is  true, 
may  abme  their  trust,  but  no  system  can  be  devised 
that  will  not  be  liable  to  abuse. 

The  allegations  with  regard  to  the  manipulation  of 
the  law  la  such  manner  as  to  secure  a  juiy  inlminal  to 
the  petitioners  and  with  regard  to  the  existence  of  a 
general  prejudice  against  them  in  the  hands  of  the 
court,  the  jurors,  the  officials,  and  the  people  are  not 
within  the  purview  of  the  statute  authorizing  a  re- 
moval. The  fourteenth  amendment  to  the  Constitu- 
tion which  guarantees  the  equal  t>enefit  of  the  laws,  on 
which  the  present  application  is  based,  only  prohibits 
State  legislation  violative  of  said  right.  It  is  not  di- 
rected against  individual  infringements  thereof. 

The  Civil  Rights  bill  of  1866  was  broader  in  iU  scope, 
undertaking  to  vindicate  those  rights  against  indvidual 
aggression,  but  still  only  when  committed  under  color 
of  some  law,  statute,  ordinance,  regulation  or  custom. 
And  when  that  provision  in  this  law,  which  is  trans- 
ferred to  section  641  of  the  Re\  ised  Statutes,  gave  the 
right  to  remove  to  the  United  States  courts  a  cause 
commenced  in  a  State  court  against  a  person  who  is 
denied  or  cannot  enforce  any  of  the  rights  secured  by 
the  act,  it  has  reference  to  a  denial  of  those  rights  or 
impediments  to  their  enforcement  arising  from  some 
State  law,  statute,  regulation  or  custom.  It  is  only 
when  some  such  hostile  State  legislation  can  be  shown 
to  exist,  Interfering  with  the  party *s  right  of  defense, 
that  he  can  have  his  cause  removed  to  the  Federal 
court.  This  being  my  view  of  the  act  it  follows  that  I 
cannot  grant  the  application.  If  I  am  wrong  the  pe- 
titioners, having  claimed  the  right  of  removal,  and  it 
being  denied  by  the  State  court,  may  carry  the  case, 
after  final  judgment  of  the  highest  court  in  the  State, 
to  the  Supreme  Court  of  the  United  States  and  obtain 
its  judgment  on  the  question. 

The  application  is  refused. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Iowa  Rkpobts,  Volumb  44. 
Reports  of  cases  in  Law  and  Equity  determined  in  the  Su- 
preme Court  of  the  State  of  Iowa.    Bv  John  8.  Runnells, 
Reporter.     Vol.  VII,  being  Vol.  XLlV  of  the  series. 
Des  Moines  :    Mills  St  Company,  1877 


AMONG  the  oases  of  value  in  the  present  volume,  we 
notice  these :  Ookey  v.  Krapp^  p.  32.  When  an  agent 
for  the  loaning  of  money  takes  usury,  he  will  not  be  pre- 
sumed to  have  the  authority  of  his  principal  therefor. 
Van  Buskerk  v.  Douffherty^  p.  42.  The  drinking  of  two 
passes  of  beer  by  a  juror  pending  trial  after  the  adjourn- 
ment of  court  and  eleven  hours  before  another  session, 
hdd  not  to  vitiate  the  tvrdict.    NeilMon  v.  Iowa  Ea$t . 


em  Ry.  Co.<,  p.  71.  A  mechanics'  lien  attaches 
from  the  commencement  of  the  building  and  takes 
precedence  over  a  mortgage  executed  after  that  time, 
though  the  particular  work  for  which  the  lien  ib 
claimed  was  not  commenced  until  after  the  execution 
of  the  mortgage.  Williatnaon  v.  City  of  Keokuk,  p. 
88.  Municipal  bonds  Issued  by  corporations  not  hav- 
ing the  power  to  issue  are  abstilutely  void,  even  In  the 
handsof  an  Innocent  holder  for  value.  Thompson  y, 
Lamberty  p.  230.  The  doctrine  of  lUtra  vires  will  be  ap- 
plied to  contracts  of  corporations  only  when  such 
contracts  remain  wholly  executory.  Bosch  v.  B.  A  M. 
R,  R,  Co.,  p.  402.  Defendant  cut  off  access  to  the  river 
from  plaintiff's  house  by  constructing  its  railroad  and 
building^s;  plaintiff's  house  took  fire,  and  the  fire  de- 
partment not  being  able  to  reach  the  river  and  obtain 
water  to  put  on  the  house,  the  same  was  burned.  Held, 
that  the  damages  were  too  remote  and  defendant  was 
not  liable  for  the  destruction  of  the  house.  Fell  v. 
Cook,  p.  486.  After  his  discharge  in  bankruptcy  the 
bankrupt  executed  his  note  for  a  debt  previously 
existing,  upon  condition  that  the  payee  would 
dismiss  a  proceeding  instituted  by  him.  to  set  aside  the 
discharge.  Held,  that  the  note  was  void.  Huff  v.  Cook, 
p.  639.  There  is  no  constitutional  inhibition  upon  the 
right  of  a  woman  to  hold  the  office  of  county  super- 
intendent. LAiQhtm\Y,  Orr,  p.  679.  The  Influence  pos- 
sessed by  a  woman  pretending  to  be  a  spiritualistic  me- 
dium over  one  who  was  given  to  drink  and  with  whom 
she  was  living  in  adulterous  interoourst^,  held  undue, 
and  a  voluntary  deed  from  him  to  her  set  aside.  The 
reporting  as  usual  in  this  series  is  well  done  and  the 
mechanical  execution  of  the  book  is  good. 


NOTES  OP  RECENT  DECISIONS. 

AUeratUm  of  notes.^K  note  payable  to  the  order  of 
G.  and  Indorsed  first  by  G.  and  then  by  H.  was  there- 
after altered  by  the  maker  so  as  to  make  it  payable  to 
G.  and  H.  Thereafter  it  was  discounted  by  plaintiff. 
Held,  that  the  alteration  discharged  the  indorsers. 
Sup.  Ct.,  Michigan,  October,  1877.  AldtHch  ?.  Hack- 
ley. 

Bm  of  exchange:  insolvency  of  acceptor:  bills  draum 
in  foreign  country:  daim  by  drawer  for  charges  in- 
curred for  re^fxohange. — The  drawer  of  a  bill  is  enti- 
tled to  recover  from  the  acceptor  all  propter  and  rea- 
sonable expenses  which  he  has  incurred  in  consequence 
of  the  bin  being  dishonored  by  the  latter,  including 
re-exchange  or  charges  in  lieu  of  ro-exohaiige.  Wool-  ■ 
sey  V.  Crauford,  2  Camp.  445,  and  Napier  v.  Schneider, 
12  East,  420,  treated  as  overruled.  Eng.  High  Ct.  of 
Just.,  Ch.  Div.,  Nov.  24,  1877.  Re  General  So.  Amer. 
Co,^  Claim  ofBk.  of  Lima,  37  L.  T.  Rep.  (N.  S.)  699. 

Contributory  negligence:  killing  in  self-defense:  evi- 
dence :  reasonable  dou6f.— Where,  under  such  a  statute, 
the  killing  is  in  self-defense  no  damages  can  be  recov- 
ered. And  the  law  of  self-defense  Is  the  same  as  in  a 
criminal  prosecution,  except  as  to  the  rule  of  evidence 
which,  in  a  criminal  prosecution,  gives  a  defendant 
the  benefit  of  a  reasonable  doubt.  Sup.  Ct.,  Texas, 
Dec.  8, 1877.    Jforc^  v.  Walker,  Texas  L.  J. 

ContrOfutory  negligence :  death  by  wrongful  act : 
misconduct  of  deceased.— Where  in  an  action  under 
the  statute  for  the  death  of  plaintiff's  intestate  the 
death  was  caused  by  the  wrongful  act  of  the  defend- 
ant, it  is  no  defense  that  the  death  was  the  result  of 
the  misconduct  or  negleot  of  the  deceased;  but  that 
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oiroumstaiice  may  aifeot  the  qtAontum  of  damages. 
Sup.  Ct.  of  Appeals,  Virginia,  Nov.,  1877.  Matthews 
V.  Warner^ 8  Administrator^  Va.  L.  J. 

Mistake  of  fact:  attting  and  carrying  av>ay  timber 
from  another* 8  lands:  trespasser  not  entitled  to  com- 
ijensation  for  work  dotte. —  Plaintiff  by  mistake  tres- 
passed upon  defendant's  land,  oat  wood  and'piled  it  bj 
the  lake.  The  wood  anoat  was  worth  $1  per  cord, 
when  cut  and  plied  $2.87  per  oord.  J^eld,  that  the  dis- 
parity between  the  value  of  the  wood  uncut  and  out 
and  piled  was  not  so  great  as  to  entitle  plaintiff  to  com- 
pensation for  cutting,  if  defendant  should  claim  and 
take  the  wood.  Sup.  Ct.,  Michigan,  October,  1877. 
Isle  Royal  Mining  Co,  v.  Hertin. 

Municipal  corporaiion:  defective  sidewaXk  con- 
structed by  /and-otmer.— Where  the  duty  of  putting 
down  and  keeping  a  sidewalk  rests  not  on  a  city,  but 
on  the  owner  of  adjoining  premises,  and  the  owner, 
without  any  action  on  the  part  of  the  city,  puts  down 
a  sidewalk  which  'becomes  defective,  /ie2d,  that  the 
city  is  not  liable  for  personal  injury  resulting  from 
such  defect.  Sup.  Ct.,  Michigan,  October,  1877.  City 
of  Marquette  v^  Cleary. 

Statute  of  frauds :  promise  to  indemnify  sheriff.— A 
promise  made  by  an  attorney  for  himself  and  his 
clients  to  indemnify  a  deputy  sheriff  for  making  a 
levy  and  sale  of  property  under  execution  is  not  within 
the  statute  of  frauds  and  need  not  be  in  writing.  Ct. 
Appeals,  Texas,  Jan.  12, 1878.  Heidettheimer  v.  John- 
ston ^  Tex.  L.  J. 


RECENT  BANKRUPTCY  DECISIONS. 


HDUCIART  DEBT. 

What  does  not  amount  to,  so  as  to  bar  disdiarge,—A, 
J.  the  surety  of  M.  who  was  the  guardian  of  R.  paid  R. 
$4,000  of  the  Indebtedness  due  from  M.  to  R.  asg^uar- 
dinn.  J.  dies  and  his  adnilnistmtors  sue  M.  in  as- 
stimpsit  for  the  amount  so  paid,  and  M.  pleads  his 
discharge  in  bankruptcy  in  bar  to  the  recovery.  The 
administrators  of  J.  reply  that  the  debt  due  by  M.  to 
their  intestate  Is  a  fiduciary  debt  from  which  he  Is  not 
discharged. under  section  32  of  the  Bankrupt  Act.  Held 
the  debt  due  by  M.  to  the  estate  of  J.  is  not  A  fiduciary 
debt,  and  his  discharge  In  bankruptcy  is  a  bar  to  the 
rocovery  of  the  same.  The  debt  due  by  M.  to  J.'s 
estate  was  a  simple  contract  debt,  provable  under  the 
Bankrupt  Act  and  discharged  by  It.  Sup.  Ct.  Appeals, 
Vii-giuia,  ^lOv.  1877.     t'romfr  v.  CrofJier,  Va.   L.  J. 

PLEADING. 

Sttitements  in  petition :  what  facts  need  not  be  set  forth. 
^Petition  in  bankruptcy  held  defective  in  not  setting 
out  the  special  authority  of  the  president  of  a  bank, 
who  is  one  of  the  petitioning  creditors,  to  sign  and 
verify  the  same  on  behalf  of  the  bank,  his  general 
authority  as  an  officer  not  being  sufflclent.  The  peti- 
tion alleges  that  the  creditors  joining  In  the  petition 
constitute  one-fourth  in  number  of  all  the  creditors 
whose  provable  debts  amount  to  two  hundred  and 
fifty  dollars.  In  setting  out  the  names  and  amounts 
of  each,  however,  it  appears  that  the  debts  of  several 
of  them  are  less  than  that  sum.  Held,  on  a  motion  to 
dismiss  the  petition,  that  the  same  is  insufficient  and 
demurrable  in  this  respect,  but  that  the  court  has 
Jurisdiction  to  allow  an    amendment  to  remedy  the 


defect.    U.    8.  Dist.  Ct.,  W.    D.    Wisconsin.      In  re 
Roche  V.  Fox,  16  Nat.  Bankr.  Reg.  461. 

SURETT8HIP. 

1.  Debt  partly  paid  by  surety.— The  holder  of  a  note  or 
bill  mayprove  It  in  full  against  the  party  primarily  liable 
upon  it,  notwithstanding  he  may  have  received  a  part 
or  all  of  it  from  a  surety  or  qtiasi  surety.  U.  S. 
Dlst.  Ct.,  Biassachusetts.  Ex  parte  Harris  y.  In  re 
Cochrane,  16  Nat.  Bankr.  Reg.  432. 

2.  Composition  by  surety:  credit  foramofint  received, 
— C.,  a  manufacturer,  consigned  goods  to  his  fac- 
tors, who  advanced  their  notes  to  an  amount  much 
beyond  what  was  ultimately  realized  on  the  goods. 
Both  parties  failed,  and  the  factors,  employing  the 
goods  then  In  their  possession,  made  a  composition  of 
forty  per  cent  with  their  creditors,  including  the 
holders  of  the  notes  who  reserved  the  right  to  prove 
in  full  against  all  other  parties  to  them.  Held,  that 
these  creditors,  proving  against  C,  need  not  give 
credit  for  the  full  amount  received  by  them  on  the 
composition,  but  must  abate  their  proof  by  giving 
credit  for  the  property  of  C.  so  employed  by  the  fac- 
tors, lb. 

8.  Exchanged  notes. — Where  notes  were  exchanged, 
and  the  holder  has  received  a  payment  from  the 
maker,  he  can  only  prove  for  the  balance  against  the 
indorser.    lb. 

4.  Wt^en  debts  proved,— Debts  are  to  be  considered 
proved  when  they  are  duly  authenticated  and  sent  to 
the  assignee  or  register.    lb 

TITLE. 

Construction  of  contrcuA:  whom  title  to  goods  fur- 
nished to  be  sold,  vests  in, — Where  one  party  agrees  to 
furnish  goods  to  another  at  a  fixed  price,  the  latter  to 
pay  all  freight,  storage  and  chai^ges,  and  to  pay  at  the 
end  of  every  three  months  for  the  goods  sold  by  him 
within  that  time,  and  to  pay  at  the  end  of  the  year 
for  all  goods  remaining  unsold,  the  proceeds  of  the 
goods  sold  by  the  latter  cannot  be  recovered  from  his 
assignee  in  bankruptcy.  Such  arrangement  does  not 
create  the  relation  of  principal  and  agent  or  factor, 
but  that  of  buyer  and  seller.  U.  S.  Dist.  Ct., California. 
In  re  Linforth ,  KeHogg  A  Co,,  16  Nat.  Bankr.  Reg.  435- 

HOMESTEAD. 

1.  Sum  allowed  by  statute  for,— Where  a  certain  sum  Is 
allowed  by  statute  to  be  Invested  in  a  homestead,  each 
sum  may  be  put  Into  an  undivided  part  Interest  in  the 
homestead  and  into  premises  to  which  others  hold  a 
legal  title.  U.  S.  Cir.  Ct.,  Vt.  Johnson,  assignee, 
V.  May,  16  Nat.  Bankr.  Reg.  425. 

2.  Money  fraudulently  put  into  homestead. — An  In- 
solvent, more  than  four  months  before  the  commence- 
ment of  proceedings  In  bankruptcy  against  him, 
furnished  from  his  own  property,  toward  building  a 
homestead  upon  premises  which  his  wife  had  con- 
tracted to  purchase,  and  which  were  subsequently 
conveyed  to  her,  thcsum  of  fourteen  hundred  dollars. 
Held,  that  such  transaction  was  a  fraud  upon  his 
creditors,  and  that  the  assignee  was  entitled  to  a  con- 
veyance of  the  husband's  interest  in  such  homestead, 
less  the  amount  he  was  authorized  by  law  to  invest  in 
a  homestead,  and  also  to  a  conveyance  of  the  balance 
of  his  interest  for  the  benefit  of  creditors  existing  at 
the  time  of  the  investment.  lb.     /^^^^^^^T^ 
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APPEAXS  TO  THE  COURT  OP  APPEALS. 

IN  the  C4ue  of  SamtieU  v.  The  Eveniny  Mafl  Associa^ 
tion,  presented  to  the  Court  of  Appeals  on  Fridaj 
last,  the  unsuooessful  partj,  on  a  trial  by  jury,  moved 
for  a  new  trial  npou  a  ease  on  the  judge's  minutes, 
upon  the  ground  that  the  verdiot  was  contrary  to,  or 
H^inst  the  weight  of  the  evidence.  The  motion  was 
denied  and  an  appeal  taken  to  the  General  Term  from 
the  order,  and  also  from  the  judgment.  The  General 
Term  reversed  the  judgment  and  ordered  a  new  trial, 
the  order  of  reversal  expressly  stating  that  it  was 
reversed  upon  questions  of  law  only,  and  not  showing 
a7%y  decision  of  the  appeal  from  the  order.  An  appeal 
was  taken  to  the  Court  of  Appeals,  from  the  order  of 
the  General  Term,  directing  a  new  trial. 

The  Court  of  Appeals  dismissed  the  appeal,  orally 
holding  that  no  appeal  would  lie  in  such  a  case, 
for  the  reason  that  the  party  appealing  to  the  General 
Term  had  a  ri^ht,  if  the  judgment  had  not  been  there 
reversed  upon  questions  of  law,  to  a  review  of  the 
facts  by  the  General  Term  and  to  its  determination 
thereon;  that  if  an  appeaZ  were  allowed  from  the  re - 
Tersal  on  questions  of  law,  without  a  review  of  the 
facts,  the  appellant  to  the  General  Term  would  lose 
the  benefit  of  his  appeal  from  the  order  and  his  right 
to  a  review  of  the  facts  thereby. 

The  court,  therefore,  dismissed  the  appeal.  The  rule 
would  have  been  otherwi  se,  had  there  been  no  appeal 
to  the  General  Term  from  the  order  of  the.  Special 
Term  on  the  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence ; 
for  in  such  case  the  party  appealing  to  the  General 
Term  would  have  had  no  right  to  call  upon  the  General 
Term  to  pass  upon  the  weight  of  evidence. 

So  the  rule  would  have  been  otherwise  if  the 
General  Term  had  expressly  affirmed  tbe  order  at 
Special  Term,  .denying  a  new  trial  on  the  ground  that 
the  verdict  was  against  tbe  weight  of  evidence,  for  in 
such  case  the  appellant  to  the  General  Term  would 
have  had  the  benefit  of  bis  appeal  from  the  order 
and  would  then  lose  do  right  by  an  appeal  to  the  Court 
of  Appeals. 

The  court  were  understood  to  say  that  the  rule 
would  have  been  different  in  the  case  of  Samtiels  v. 
T/i€  Evening  Mad  AssocicUion,  had  the  trial  been  by 
the  court  or  a  referee. 

It  is  apparent  that  this  must  be  so,  for  in  such  case 
the  appeal  is  from  the  judgment  only,  and  there  cannot 
on  such  a  trial  be  an  appeal  from  an  order  on  a  motion 
similar  to  that  made  on  a  trial  by  jury.  See  upon  this 
subject,  Potter  v.  Carpentet,  abstracted,  16  Alb.  L.  J. 
333. 


INDEX  YOtR  CASES. 

RULE  6  of  the  Court  of  Appeals  and  rule  5  of  the  Su- 
preme Court  requires  cases  to  be  indexed.  The 
Court  of  Appeals  last  week  announced  to  counsel,  that 
in  view  of  the  almost  general  disregard  of  this  require- 
ment of  the  rules,  the  court  would  soon  be  compelled 
to  insist  upon  an  observance  of  its  provisions  or  refuse 
to  hear  the  case. 

The  rule  Is  just  and  its  provisions  should  be  ob- 
served by  counsel.  The  labors  of  the  Court  of  Ap- 
peals are  onerous  enough,  let  the  profession  lighten 
them  as  much  as  they  may.  Counsel  who  furnish  a 
carefully  prepared  index  do  much  to  facilitate  an  easy 
understanding  of  the  case.  They  owe  it  to  the  court 
and  to  their  clients  to  observe  tbe  rule. 


CORRESPONDENCE. 

PiNKNET  AND  WSBSTER. 

To  the  Editor  of  the  Albany  Law  Journal: 

Sir— Your  issue  of  Dec.  22  has  added  to  the  circu- 
lation of  a  canard  taken  from  '*Harvey*s  Reminiscences 
of  Webster,"  concerning  the  latter  gentleman  and  Mr. 
Pinkney.  The  stoiy  is  disagreable,  and  to  us  of  this 
latitude,  incredible.  It  has  a  measure  of  littleness  for 
Daniel  Webster  into  which  he  could  not  have  con- 
tracted h  imself .  Was  he  not  a  man  of  chi valrio  honor  ? 
not  so,  if  he  gave  rumor  to  such  a  story  after  William 
Pinkney  was  dead.  Was  he  not  infinitely  above  small 
and  spiteful  tbiugs?  not  so,  had  he  preserved  and 
transmitted  such  a  reminiscence  to  be  published  after 
his  death.  Was  not  his  courage  above  suspicion  ?  had 
he  thus  played  the  bully  toward  a  man  twenty  years 
his  senior,  he  would  have  been  a  braggart  and  a  cow- 
ard. He  was  absolutely  fearless  and  defiant  in  an  in- 
tellectual contest ;  was  he  the  one  to  cower  beneath 
the  sarcasm  or  insolence  of  any  man,  waiting  for 
revenge  by  violence  ?  Such  things  may  be  possible  with 
some  men  (so  at  least  *' Harvey  *'  thinks),  but  how  un- 
like Daniel  Webster  to  publish  a  man  as  a  coward  after 
his  hands  were  folded  in  the  grave.  These  two  great 
names  are  the  pride  of  the  American  Bar.  Webster^s 
fame  is  as  colossal  as  his  intellect  was  and  adorns  the 
Union  which  cherishes  it.  Of  William  Pinkney,  Ch. 
Justice  Marshall  said  he  was  the  greatest  lawyer  he 
had  ever  seen.  Each  had  his  weaknesses,  well  known 
during  his  life.  But  these  weaknesses  are  hidden 
by  the  clods  only  to  be  discovered  by  jackals,  while 
the  joint  fame  of  Pinkney  and  Webster  shoots  up  to 
heaven  and  spreads  its  twin  branches  over  the  repub- 
lic in  the  sight  of  all  the  people.  Imagine  if  you  can 
the  blistering  rebuke  with  which  Daniel  Webster 
would  smite  the  author  of  the  reminiscence.  **  Ton 
must  die,  said  some  one  in  warning,  knowing  you  are 
at  the  mercy  of  whoever  can  hold  a  pen." 
Haoerstown,  Md.,  Jan.  10.  H.  K.  D. 


COTBBAN'S  *•  RbVISMD  STATUTES.*' 

To  the  Editor  of  the  Albany  Law  Journal : 

Sir— The  first  part  of  chapter  611  of  the  Laws  of 
1875,  being  **  An  act  to  provide  for  the  organization 
and  regulation  of  certain  business  corporations,**  reads 
as  follows: 

**  Every  such  corporation  shall  annually,  within 
twenty  days  after  the  first  day  of  January,  make  a 
report,  which  shall  state  the  amount  of  capital,  and 
the  proportion  actually  paid  in,  the  amount,  and  in 
general  terms  the  nature  of  its  existing  assets  and 
debts,  and  the  names  of  Us  then  stockholders^  and  tbe 
dividends,  if  any,  declared  since  the  last  report,  which 
report,*'  etc.,  etc. 

In  the  sixth  edition  of  the  Revised  Statutes,  edited 
by  Mr.  Cothran,  and  published  by  Messrs.  Banks  & 
Brother,  this  section  is  erroneously  quoted,  the  words 
**  and  t/ie  fiames  of  its  then  stockholders  '*  being  wholly 
omitted.    (See  vol.  2,  p.  7V».) 

I  do  not  write  this  for  the  purpose  of  detracting 
from  the  value  of  Mr.  Cothran*s  Important  and  valua- 
ble work,  but  simply  to  warn  others  against  being 
seriously  misled,  as  I  was  a  few  days  since,  by  this 
error.  Very  truly,  etc.. 

Victim. 

Buffalo,  N.  Y. 
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COURT  OP  APPEALS  DECISIONS. 
'PHE  following  decisions  were  handed  down  Tues- 
I     day,  Feb.  6, 1878: 

Judgment  affirmed  —  Phelps  v.  People  (two  oases 
larceny);  Phelps  v.  People  (forgery);  Casey  v.  Peo- 
ple. -*—  Judgment  affirmed  with  costs  —  Moore  v. 
Hegeman;  Stillwell  v.  Mutual  Life  Insurance  Co.; 
Merwin  v.  Star  Fire  Insurance  Co.;  Van  Allen  v. 
Farmers*  Joint  Stock  Insurance  Co. ;  Jaquiss  v.  Hag- 
ner:  Hayes  v.  Ball;  Southard  v.  Pinckney;  People  ex 
rel.  Munday  v.  Fire  Commissioners. Judgment  af- 
firmed without   costs    to   either   party— Brewer  t. 

Noyes;    Brewer  v.  Penniman  (one   case.) Order 

affirmed  with  costs  — People  ex  rel.   Miller  v.  Cum- 

ming;    Griffin  v.   Helmb<ild. Judgment  affirmed 

with  costs  of  all    parties  payable   out   of  estate  — 

Shakfipeare   v,  Markham. Appeal  dismissed  with 

costs  — Mouson  v.  Littell;  National  Bank  of  Fort  Ekl- 
ward  V.  Washington  County  National  Bank;  Spears 

V.    The    Mayor,    etc. Appeal   dismissed    without 

costs  —  Latham  v.  Richards. Judgment   reversed 

and  new  trial  granted,  costs  to  abide  event — Young 

V.  Hunt. Motion  for  reargument  denied,  with  $10 

costs  —  Madge  v.  Ping ;  Sheridan  v.  Jackson. Re- 
mi  ttitur  amended  by  reversing  so  much  of  the  judg- 
ment as  gives  plaintiff  the  costs  of  the  General  Term 
of  the  Supreme  Court,  and  reducing  the  extra  allow- 
ance to  $250,  without  costs  to  either  party  upon  this 
motion  —  Lattimerv.  Llvermore.  —^Judgment modi- 
fied by  declaring  that  Alice  L-  Harmony  Is  entitled  to 
share  in  the  portions  of  A.  T.  and  E.  T.  Law,  if  they 
die  without  issue,  and  as  modified  affirmed,  with  costs 
of  all  parties  in  this  court  to  be  paid  out  of  the  es- 
tate—  Law  t>.  Law. .Judgment  of  Supreme  Court, 

and  convlotitm  and  dismissal  of  relator  by  the  Board 
of  Police  Commissioners  of  the  city  of  New  York  re- 
versed —  People  ex  rel.  Clspp  v.  Mayor,  etc. 
♦ 
BENCH  AND  BAR. 

A  LEXANDER  S.  JOHNSON,  U.  S.  Circuit 

^  Judge  for  the  Second  Judicial  District,  compris- 
ing the  States  of  New  York,  Vermont  and  Connecticut, 
died  on  January  26,  at  Nassau,  Bahama  Islands,  of 
water  on  the  oliest.  He  was  born  in  Utica,  N.  Y., 
July  30,  1817.  He  went  through  a  course  of  studv  at 
Yale  College,  and  was  admitt^  to  the  bar  when  Just 
21  years  of  age.  He  practiced  first  in  Utica  and  then 
in  New  York.  He  was  elected  Justice  of  the  Supreme 
Court,  at  the  first  election  under  the  Constitution  of 
1846.  In  1851  he  was  elected  to  the  Court  of  Appeals. 
This  position  he  held  for  nine  years.  In  1860  ae  re- 
turned to  his  old  home  In  Utica,  and  resumed  there 
the  practice  of  law.  President  Lincoln,  in  July,  1804, 
appointed  him  United  States  Commissioner  for  the 
settlement,  under  the  treaty  with  Great  Britain,  of 
the  Hudson  Bay  and  Puget Sound  Conipanies'  claims. 
The  duties  of  this  position  employed  Judge  Johnson 
for  about  three  years.  In  January,  1878,  he  was 
appointed  to  the  bench  of  the  Commission  of  Appeals, 
and  in  December  of  the  same  year,  he  was  appointed 
Judge  of  the  Court  of  Appeals.  Subsequently,  he 
was  appointed  oommissioner  to  revise  the  statutes  o*f 
this  State,  which  position  he  resigned  when  he  was  ap-* 
pointed  to  the  judicial  office  he  held  at  the  time  of 
hid  death.  He  was  also  one  of  the  Regents  of  the 
University  of  this  State.  His  rank  as  a  Jurist  and  a 
man  of  learning  was  high.  The  opinions  delivered 
by  him  are  esteemed  among  the  ablest  appearing  in 
the  reports. 

In  speakiDg  of  the  election  of  Sir  Henry 

Maine,  to  the  offipe  of  Master  of  Trinity  HaU,  Cam- 
bridge, the  London  Law  Journal  says :  In  the  present 
day,  the  career  in  the  world  of  great  mathematicians 
and  classical  scholars  does  not,  as  a  rule,  correspond 
with  the  expectations  formed  in  the  Senate  House  or 


the  Sheldonian  Theatre.  The  *  Honour  men  *  do  not 
shine  as  brightly  as  they  ought  to  do  in  the  real  battle 
of  lifei  But  Sir  Henry  Maine  affords  a  remarkable 
instance  of  persistent  success.  As  an  under  graduate 
he  won  the  Cravan  Scholarship,  and  he  graduated  as 
Senior  Classic  and  Chancellor's  Medallist.  He  was 
Rc^us  Professor  of  Law  at  Cambridge  for  some  years, 
and  after  that  he  was  Reader  in  Jurisprudence  and 
Civil  Law  at  the  Middle  Temple;  while  be  won  ac- 
quaintance with  the  practical  part  of  a  lawyer's  learn- 
ing as  an  equity  draughtsman  and  conveyancer,  and 
even  as  a  revising  barrister.  For  seven  years  he 
served  on  the  Council  of  the  Governor-General  of 
India,  and  for  seven  years  he  has  sat  at  the  council 
board  at  the  India  Office.     He  has  also  held  the  ap- 

8 ointment  of  (Corpus  Professor  of  Jurisprudence  at 
xford,  with  a  fellowship  at  Corpus  College.  His 
works  on' Ancient  Law  '  and  *  Village  Communities'  are 
perhnps  the  most  notable,  and  certainly  the  most 
readable  of  modern  law  books.  The  decree  of  Doctor  of 
I^ws.  and  the  dignity  of  a  Knight  Commander  of  the 
Order  of  the  SUr  of  India,  are  rightly  borne  by  this 
distinguished  man.  Trinity  Hall  has  for  many  years 
maintained  its  reputation  as  the  cradle  of  lawyers,  and 
under  Sir  Henry  Maine  it  ought  to  fiourish  with  re- 
newed vigour.  His  appv>intnient  reflects  the  highest 
credit  on  the'Fellows  of  the  College,  and  we  doubt  not 
that  results  will  justify  their  selection. 


NOTES. 


THE  Solicitors^  Journal  says  that  some  curious  reasons 
seem  to  have  been  given  for  rejecting  the  pro- 
posal, which  has  been  recently  revived  at  Washington, 
that  measures  should  be  taken  for  the  recovery  by  the 
United  States  from  the  Bank  of  England  of  balances 
remaining  to  the  credit  of  the  Southern  Confederacy 
at  the  time  of  its  collapse.  The  grounds  of  objection 
are  stated  to  be,  first,  that  the  United  States  Minister 
is  not  willing  to  ask  any  favor  of  the  British  Govern- 
ment, such  as  the  right  to  sue  in  the  English  courts, 
and  next,  that  when  inquiries  were  made  into  the 
matter  during  the  administration  of  Genera]  Grant 
the  **  representatives  of  the  British  Government "  ex- 
pressed themselves  as  perfectly  willing  to  recognize 
the  United  States  as  the  successor  of  the  defunct  Con- 
federacy, and  to  turn  over  to  it  aU  balances  formerly  be- 
longing to  the  Confederacy  held  in  Great  Britian,  pro- 
vided the  United  States  would  assume  its  liabiliiies 
to  British  subjects.  The  first  objection  seems  absurd. 
No  **  favour"  of  the  British  Government  is  needed  to 
enable  the  United  States  to  sue  in  our  courts.  As  a 
matter  of  fact,  the  United  States  itself  has  been  more 
than  once  admitt-ed  to  sue  as  a  matter  of  right ;  and  in 
numerous  cases,  such  as  The  Kit^g  of  the  Tvso  Sicilies 
V.  WUoox,  1  Sim.  (N.  S.)  301,  where  the  plaintiff  re- 
covert  ships  bought  by  a  revolutionary  government 
out  of  his  own  despoiled  treasury;  ana  Emperor  of 
Austria  v.  Day,  9  W.  R.  712,  where  the  plaintiff  pre- 
vented the  issue  of  bank  notes  by  M.  Kossuth,  for- 
eign states  have  had  justice  done  them  in  our  courts 
without  fear  or  favor.  As  to  the  second  objection  we 
do  not  see  what  our  Government  has  to  do  with  the 
matter;  and  we  imagine  the  reference  intended  must 
be  not  to  any  declaration  of  the  "*  representatives  of 
the  British  Government,"  but  to  the  doctrine  laid 
down  in  the  case  of  United  Sta4:ea  of  America  r.  Af c- 
Roe,  17  W.  R.  764,  L.  R.,  8  Eq.  60,  in  which  Lord  Jus- 
tice James,  then  Vice-Chancellor,  expressly  distin- 
guished between  property  coming  to  the  restored  Gov- 
ernment of  the  united  States  as  succes8(»r  of  the  Con- 
federacy, and  property  coming  to  it  by  virtue  of  its 
right  as  a  restoreid  Government.  It  was  there  held, 
dismissing  a  bill  for  an  account  against  an  agent  for 
the  Confederate  Government,  that  money  voluntarily 
contributed  to  the  Confederate  Government  could 
only  be  recovered  from  an  agent  of  that  Government 
to  the  same  extent,  and  subject  to  the  same  rights  and 
obligations^  as  if  the  Confederate  Government  had  not 
been  displaced,  and  was  itself  proceeding  against  the 
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CURRENT  TOPICS. 

A  SHORT  time  ago  a  bill  was  introdnced  in 
the  English  Parliament,  the  object  of  which 
is  to  permit  the  questioning,  on  oath,  of  persons 
accnsed  of  crime,  and  the  motion  for  its  second 
reading  gave  rise  to  an  extended  discussion.  The 
arguments  advanced  for  and  against  the  bill  were 
exceedingly  able,  and  show  that  those  members  who 
took  part  in  the  debate  have  made  themselyes  fa- 
miliar with  the  subject  The  advocates  of  the 
measure  contended  that  the  result  following  its 
adoption  would  be  the  surer  conviction  of  the 
guilty  and  the  greater  chance  of  escape  of  the  in- 
nocent. That  an  innocent  prisoner  of  intelligence 
would  be  benefited  was  admitted,  but  it  was 
claimed  that  the  proposed  law  would  change  the 
onus  of  proof  from  the  prosecution,  where  it  now 
is,  to  the  defense.  The  bill  provides  that  a  refusal 
of  the  accused  to  testify  shall  not  create  a  presump- 
tion against  him,  but  as  the  inference  to  be  drawn 
from  the  prisoner's  action  must  be  drawn  by  a  jury, 
it  was  alleged  that  this  provision  would  amount 
to  nothing.  The  opinion  of  the  chief  judge  of 
the  New  York  Court  of  Appeals  that  *^  the  change 
has  not  ^ven  very  great  satisfaction  "  here,  and  that 
of  the  chief  justice  of  New  Jersey,  that,  while  the 
''system,  with  respect  to  the  elucidation  of  truth, 
has  worked  well,''  it  has  led  to  a  great  amount  of 
perjury,  were  quoted  in  opposition  to  the  measure. 
The  prospects  of  the  success  of  the  bill  seem  re- 
markably good,  as  it  was  passed  to  a  second  read- 
ing by  a  majority  of  109.  The  result  of  an  experi- 
ment of  similar  character,  made  here,  has  proved 
satisfactory,  and  we  are  confident  that  very  few 
would  wish  to  have  the  old  rule  restored.  The  law 
may,  indeed,  sometimes  work  harshly  in  this  way. 
When  a  prisoner  is  put  upon  the  stand  to  testify, 
the  prosecution  is  able,  under  the  pretense  of  im- 
peaching him  as  a  witness,  to  introduce  testimony  in 
relation  to  his  character.  Thus  it  is  dangerous  for 
a  person  whose  reputation  has  been  bad  to  testify 
in  his  own  behalf.  But  if  he  does  not  testify,  the 
jury,  in  a  doubtful  case,  are  inclined  to  infer  guilt, 
though  the  statute  contains  a  provision  that  refusal 
to  testify  shall  raise  no  presumption.  This,  how- 
ever, is  considered  a  minor  evil,  as  it  affects  only 
those  who  have  by  their  course  of  life  deprived 


themselves  of  public  sympathy.  To  an  innocent 
person  of  previous  good  character,  accused  of  crime, 
it  is  a  very  great  advantage  and  undoubtedly  re- 
duces to  almost  nothing  the  chances  of  conviction 
in  such  cases.  That  the  guilty  are  much  more  fre- 
quently convicted  than  in  former  times  is  also  very 
certain. 


A  bill  embodying  a  like  provision  in  relation  to 
persons  charged  with  crimes,  in  the  United  States 
courts,  has  been  passed  by  the  House  of  Representa- 
tives, and  we  suppose  will  also  pass  the  Senate  and 
receive  the  executive  approval ;  and  if  it  does,  all  or 
most  of  the  States  which  have  not  done  so,  will 
doubtless  adopt  a  similar  law. 


The  case  of  JoTms&n^  receiver,  v.  Xo/fin,  decided  on 
the  8th  inst.,  in  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Missouri,  involves,  a  ques- 
tion of  considerable  importance  to  those  interested 
in  banks  or  bank  stock.  The  suit  was  brought  by 
the  receiver  of  the  National  Bank  of  the  State  of 
Missouri  to  recover  from  defendant  the  value  of 
eighty-five  shares  of  stock  in  the  bank,  sold  by  de- 
fendant to  the  president  of  the  bank  a  short  time 
previous  to  its  suspension.  The  sale  was  made 
through  a  broker,  who  sold  the  same  without  de- 
fendant's knowledge,  at  the  time,  to  the  president 
individually,  and  took  his  individual  check  there- 
for. Subsequently  the  president,  under  the  power 
of  attorney  which  had  been  indorsed  by  defendant 
on  the  certificates  of  stock  sold,  caused  the  stock  to 
be  transferred  to  him  as  trustee,  and  he  also  direct- 
ed the  sum  he  paid  therefor  to  be  credited  to  his 
individual  account  on  the  books  of  the  bank.  The 
court'held  that  though  the  bank  or  its  ofScers  were 
prohibited  under  section  5201  of  the  Revised  Stat- 
utes from  purchasing  its  own  shares,  yet  that,  de- 
fendant having  sold  without  notice  of  the  illegal 
purpose  of  the  president  in  buying  the  stock,  or  his 
intended  misappropriation  of  the  funds  of  the  bank 
in  paying  therefor,  was  not  liable  to  pay  back  to  the 
receiver  the  money  received  in  payment  for  the 
shares.  The  opinion,  which  was  delivered  by  Judge 
Dillon,  contains  a  clear  and  able  exposition  of  the 
rights  of  shareholders  in  national  banks,  in  respect 
to  the  sale  and  transfer  of  their  shares,  and  estab- 
lishes the  general  principle  that  a  shareholder  has 
the  right  to  make  an  actual  and  bona  fide  sale  and 
transfer  of  his  shares  to  any  person  capable  in  law 
of  taking  and  holding  the  same,  and  of  assuming 
the  transferor's  liabilities  in  respect  thereto,  and  in 
the  absence  of  fraud  this  right  is  not  subject  to  a 
veto  by  the  directors  or  the  other  shareholders. 
The  opinion  will  appear  in  full  in  our  next  issue. 


A  question  has  arisen  as  to  whether  the  provision 
of  section  18  of  the  judiciary  article  of  the  State 
Constitution,  that  **  no  person  shaU  hold  the  ofliceof 
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justice  or  judge  of  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he 
shall  be  seventy  years  of  age,"  reaches  the  New 
York  Court  of  Sessions,  so  as  to  disqualify  a  judicial 
officer  from  acting  in  that  court  after  he  has  passed 
the  age  mentioned.  Judge  Sutherland,  who  sits  in 
that  court,  was  over  seventy  on  the  81st  of  Decem- 
ber last,  and  as  he  gives  such  general  satisfaction 
many  are  anxious  to  have  him  retain  the  place,  and 
claim  that,  as  the  Court  of  Sessions  is  not  named  in 
the  section  mentioned,  or  in  the  one  immediately 
preceding  it,  the  provision  of  section  12  of  article 
14  of  the  Constitution  applies  to  and  regulates  the 
lime  of  the  office.  That  section  mentions  the 
various  courts,  including  the  Sessions,  and  pre- 
scribes that  they  shall  remain  until  otherwise  di- 
rected by  the  legislature,  with  their  present  powers 
and  jurisdictions.  In  section  12  of  the  amendment 
several  of  the  courts  named  in  section  12  of  article 
14  are  mentioned,  but  the  Sessions  is  omitted.  As 
it  seems  to  us,  the  provision  limiting  the  age  of 
judicial  officers  applies  to  all  officers  of  that  kind, 
and  not  merely  to  such  as  may  be  described  in  arti- 
cle 6.  The  words  are  as  general  and  comprehen- 
sive as  could  well  be  selected,  and  the  provision,  if 
a  proper  one,  is  as  mucii  needed  in  one  case  as  in 
another.  There  are  many  who  condemn  the  provis- 
ion, and  point  to  instances  where  the  public  have 
been  deprived  of  the  services  of  able  and  experi- 
enced judges  by  its  operation.  Yet,  it  is  probable 
that  the  rule  is  a  salutary  one,  and  while  we  may 
in  some  cases,  such  as  that  of  Judge  Sutherland, 
regret  its  application,  we  would  not  have  it 
changed. 

A  bill  is  now  pending  in  the  legislature  designed 
to  aid  a  very  worthy  institution,  but  which  will,  if 
passed,  do  much  to  nullify  the  effect  of  the  efforts 
recently  made  to  elevate  the  standard  of  legal  edu- 
cation by  requiring  a  three  years'  course  of  study 
and  clerkship  as  a  condition  for  admission  to  the 
Bar.  The  bill  mentioned  provides  for  the  appoint- 
ment by  the  General  Term  of  the  Supreme  Court  of 
a  special  board  of  examiners  to  examine  for  admis- 
sion to  tlie  Bar  students  of  the  Albany  Law  School 
who  are  about  to  graduate.  The  examinations 
are  to  be  '*  on  the  same  subjects  and  in  the  same 
manner  as  required  in  the  case  of  examinations  for 
admission  as  attorneys  and  counselors  of  the  Su- 
preme Court."  The  examiners  are  to  take  proof  of 
moral  character,  etc.,  and  if  they  find  any  candi- 
date qualified  for  admission  to  practice  law,  they 
are  to  indorse  upon  the  diploma  of  the  law  school 
issued  to  such  person  a  certificate  to  that  effect. 
Tills  indorsed  diploma  will  entitle  the  person  to 
whom  it  is  granted  to  admission  to  practice  as  attor- 
ner  and  counselor.  The  law  as  regards  admission 
to  the  Bar  will  if  this  bill  passes  stand  thus.  Stu- 
dents at  the  Albany  Law  School  can  be  admitted  to 


the  degree  of  attorney  and  counselor  by  simply 
passing  the  prescribed  examination.  All  other 
candidates  must  serve  or  study  five  years  and  pass 
two  examinations  to  reach  the  same  point  We 
trust  the  legislature  will  not  make  such  a  discrim- 
ination. The  time  spent  in  a  law  school  should  be 
allowed  in  the  same  manner  as  that  spent  in  an 
office,  but  there  should  be  no  favoritism  to  the  stu- 
dents of  the  law  schools.  Three  years  is  none  too 
long  a  time  to  devote  to  preparation  for  the  Bar,  and 
that  term  of  preparation  should  be  required  of 
every  one. 

A  bill  prohibiting  the  use  of  incendiary  language 
at  public  meetings  was  introduced  in  the  legislature 
during  the  past  week.  The  purpose  of  this  bill  is 
commendable,  but  we  question  whether  such  a  law 
as  is  proposed  would  not  do  more  harm  than  good. 
Laws  trenching  upon  liberty  of  speech  are  unpopu- 
lar, and  unpopular  laws  are  as  a  rule  unenforceable 
in  this  country ;  and  a  statute  that  cannot  be  put  in 
force  ought  not  to  exist. 


The  Federal  statute  permitting  the  transfer  of 
causes  from  State  to  Federal  courts,  where  the  parties 
reside  in  different  States,  has  been  much  made  use 
of  by  non-resident  insurance  companies  to  delay 
and  defeat  just  claims  against  them.  In  some 
States  liberty  to  such  companies  to  do  business 
therein  has  been  made  dependent  upon  a  non-exer- 
cise of  the  right  of  removal.  A  bill  designed  to 
accomplish  the  same  result  here  has  just  been  intro- 
duced. By  its  provisions  foreign  companies  are,  as 
a  condition  of  doing  business,  to  be  compelled  to 
file  with  the  insurance  department  a  stipulation  not 
to  transfer  actions  commenced  in  the  State  courts, 
and  in  case  of  a  violation  of  such  stipulation  their 
license  to  do  business  here  is  to  be  revoked.  The 
measure  is  a  proper  one,  and  we  trust  it  will  be 

passed. 

• » 

NOTES  OF  CASES. 

IN  Hunt  V.  Gardner,  89  N.  J.  Law,  580,  it  is  held 
that  a  plea  setting  up  that  a  lessee  assigned  his 
lease,  and  that  the  lessor  accepted  the  assignee  as 
his  tenant,  does  not  show  a  bar  to  an  action  of  cove- 
nant for  rent  on  the  lease  against  the  original  tenant. 
The  rule  is  probably  well  established  that  a  surren- 
der by  act  of  law  destroys  the  privity  of  contract 
between  the  lessor  and  le3see,  as  well  as  the  privity 
of  estate.  In  Smith  v.  Niver^  2  Barb.  180,  a  lessor 
consented  to  a  change  of  tenancy  aud  permitted  a 
change  of  occupation,  and  received  rent  from  the 
new  tenant  as  an  original,  and  not  as  a  sub-tenant, 
and  it  was  held  that  the  landlord  could  not  after- 
ward charge  the  first  tenant  for  rent  accruing  dur- 
ing the  occupation  of  the  second  one.  See,  also, 
Mines  Royal  Societies  v.  Moffmiy,  18  Jur.  1028.  But 
there  must  be  an  a^^sent  of  the  landlord  to  the  aa- 
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signment,  and  the  acceptance  of  the  sub-tenant  by 
the  landlord  with  the  intent  to  substitute  him  in 
the  place  of  the  original  lessee.  The  case  of  TTumias 
▼.  Cook,  2  B.  &  Aid.  119,  sanctions  the  rule  that  a 
surrender  in  law  will  be  implied  or  raised  up  from 
the  facts  that  a  tenant  has  put  a  third  person  in 
possession  of  the  demised  premises,  and  that  such 
third  person  has  been  accepted  as  tenant  with  the 
assent  of  the  original  tenant ;  but  this  case  was 
criticised  strongly  in  Lyon  t.  Reedy  18  M.  &  W.  285. 
The  court,  in  the  principal  case,  says  :  ^*  To  ascribe 
the  effect  of  a  surrender  to  the  mere  act  of  the 
landlord  accepting  the  assignee  as  his  tenant,  and 
receiving  rent  from  him,  would  be  going  beyond 
the  precedents.  To  warrant  the  inference  that  the 
original  lease  has  been  annulled  the  facts  ought  to 
be  of  an  entirely  conclusive  character.**  See,  also, 
MUls  V.  Auriol,  1  Smith's!.  C.  (PhiL  ed.  Hare  &  Wal- 
lace's notes)  1239,  where  it  is  said  by  Lord  Eenyon 
that  '*It  is  extremely  clear  that  a  person  who  enters 
into  an  express  covenant  in  a  lease  continues  liable 
on  his  covenant  notwithstanding  the  lease  be  as- 
signed over.  If  the  lessee  assign  over  his  lease  and 
the  lessor  accept  the  assignee  as  his  lessee,  either 
tacitly  or  expressly,  it  appears  from  the  authorities 
that  the  action  of  debt  will  not  lie  against  the 
original  lessee,  but  all  those  cases  with  one  voice 
declare  that  if  there  be  an  express  covenant,  the  ob- 
ligation on  such  covenant  still  continues.**  See, 
also,  Griffith  v.  Ebdges,  1  0.  &  P.  419;  Talbot  v. 
Whiffle,  14  Allen,  180;  StoMey,  DiOs,  62  III  482; 
Baker  v.  Pratt j  15  id.  568;  Eegeman  v.  MeArihur, 
1  E.  D.  Smith,  147 ;  Dodd  v.  AcJdam,  6  Mann.  & 
Gr.  678;  OHmman  v.  Legge^  8  B.  &  C.  824. 


In  Stanley  v.  Chamberlin,  39  N.  J.  Law,  565,  the 
agent  of  plaintiff,  who  was  the  owner  of  real  estate, 
rented  the  premises  to  the  defendant,  knowing  that 
he  intended  to  use  them  for  gaming  purposes. 
Plaintiff  had  no  actual  knowledge  of  the  intended 
us^.  In  an  action  for  the  rent  the  defense  set  up 
was  that  the  renting  was  for  an  unlawful  purpose. 
The  court  held  that  the  knowledge  of  the  agent 
was  not  to  be  imputed  in  this  case  to  the  principal, 
and  that  plaintin  was  entitled  to  disown  the  agent's 
contract  and  to  recover  on  a  quantum  vaUi>at  for  the 
use  of  the  premises.  The  general  rule  is  well  estab- 
lished, that  knowledge  of  the  agent  is  knowledge 
of  the  principal,  and  that  the  principal  must  be 
charged  with  a  notice  of  such  facts  as  are  com- 
municated to  the  agent  in  the  particular  employ- 
ment which  has  been  committed  to  him.  Corn/oot 
V.  Fouhe,  6  M.  &  W.  858;  Cooper  v.  Slade,  6  H. 
of  L.  Cas.  798.  And  in  Dresser  v.  Norwood,  10 
Jur.  (N.  S.)»  it  is  held  that  the  principal  is  affected 
by  the  knowledge  of  his  agent  acquired  in  transac- 
tions other  than  those  belonging  to  his  agency. 
See,  also,  Hem  v.  Nichols,  1  Balk.  289.  where  a  mer- 
chant employed  a  factor  to  sell  silk  for  him,  and 
the  factor  sold  one  sort  of  silk  for  another,  and  the 
doubt  was  whether  this  deceit  could  charge  the 
merchant.  Holt,  C.  J.,  was  of  the  opinion  **that 
the  merchant  was  answerable  for  the  deceit  of  his 
factor,   though  not  erimindlUer  yet  ewiliter,   for, 


seeing  that  somebody  must  lose  by  this  deceit,  it  is 
more  reasonable  that  he  who  employs  the  deceiver 
should  be  a  loser  than  a  stranger.*'  But  in  every 
case  where  the  doctrine  of  constructive  notice  is 
maintained,  the  knowledge  of  the  agent  has  been 
imputed  to  the  principal  for  the  benefit  of  a  third 
party,  who  has  dealt  with  the  agent  in  good  faith. 
The  court,  in  the  case  at  bar,  says  that  it  can  have 
no  application  here.  **  The  plaintiff  would  not  be 
responsible  to  the  public  by  way  of  indictment, 
without  showing  an  actual  know  lege  of  the  intended 
wrongful  use  of  his  premises,  ana,  surely,  the  law 
will  not  impute  turpitude  to  him,  by  charging  him 
with  a  knowledge  which  he  did  not  actually  have, 
for  the  benefit  of  a  defendant  who  sets  up  his  own 
execution  of  such  crinunal  design  in  his  defense. 
See,  also,  on  the  general  subject,  Hill  v.  North^  34 
Vt.  604 ;  Lawrence  v.  Tucker,  7  Qreenl.  795 ;  Bracken 
V.  Miller,  4  Watts  &  S.  102. 


In  Chkey  v.  Knapp,  44  Iowa,  82,  it  is  held  that 
where  an  agent  for  lending  money  lent  it  at  usu- 
rious rates,  he  would  not  be  presumed  to  have  had 
the  authority  to  make  the  loan  upon  such  conditions, 
and  that  his  act  would  not  affect  his  principal.  The 
rule  in  this  case  is  supported  by  numerous  authori- 
ties. In  DagneH  v.  Wigley^  11  East,  43,  a  bill  of  ex- 
change was  held  not  to  be  usurious,  upon  the  ground 
that  the  person  advancing  the  money  received  no 
more  than  legal  interest.  The  person  receiving  more 
was  a  broker,  who  acted  as  agent  between  the  par- 
ties. In  Gondii  v.  Baldwin,  21  N.  Y.  219,  an  agent 
intrusted  with  money  to  invest  at  le^al  interest  ex- 
acted a  bonus  for  himself  as  a  condition  of  making 
the  loan,  without  the  knowledge  or  authority  of 
his  principal,  and  the  court  held  that  this  did  not 
constitute  usury  in  the  principal,  nor  affect  the 
security  in  his  hands.  The  court  says  (following 
Bacon*s  Abr.,  title  Mast.  &  Serv.):  **If  a  master 
command  his  servant  to  do  what  is  lawful  and  he 
do  an  unlawful  act,  the  master  shall  not  answer,  but 
the  servant  for  his  own  misbehavior,  otherwise  it 
would  be  within  the  power  of  every  servant  to  sub- 
ject his  master  to  what  penalties  he  pleased.'*  See, 
also,  Middleton  v.  Fowler,  1  Salk.  282;  Oomtnon- 
wealth  V.  Frost,  5  Mass.  58.  In  Boater  v.  Buck,  10 
Vt.  548,  an  administratrix  gave  to  her  son  to  pre- 
sent to  defendant  for  payment  a  note  of  (250.  The 
son  and  defendant,  without  the  knowledge  of  the 
administratrix,  made  an  agreement  whereby  the 
time  of  payment  was  to  be  extended  one  year,  at 
the  usurious  rate  of  twelve  per  cent.  A  new  note 
was  given  for  the  principal  sum,  and  another  note 
to  the  son  for  the  interest.  The  court  held  that 
the  note  for  the  principal  was  valid  as  between  the 
administratrix  and  defendant,  See,  also.  North  v. 
Sei^geanL  88  Barb.  850;  Bett  v.  Day,  82  N.  Y.  165. 
In  the  latter  case  only  the  dissenting  opinions  are 
given,  but  the  court  sustained  the  rule  in  Condit  v. 
Baldwin.  The  Court  of  Errors  and  Appeals  of  New 
Jersey  acknowledge  the  same  rule  in  Muir  v.  Neuxwk 
Sav.  Insty  16  N.  J.  Eq.  687,  539.  See,  also.  Con- 
over  Y,.Van  Mater,  8  Green,  481 ;  Bogers  v.  Bucking- 
ham, 33  Conn.  81 ;  Hopkins  v.  Baker,  2  P.  &  H.  110. 
See,  however,  as  favoring  a  different  rule,  Wilson 
V.  Truman,  6  Mann.  &  Gr.  238;  BusIiy,  Buckingham, 
2  Ventris,  83;  Buckley  v.  Guildbank,QTO.  J. ;  Austin 
V.  Harrington,  28  Vt.  180.  But  the  current  of 
authority  is  so  strongly  in  favor  of  the  doctrine  of 
the  principal  case  that  it  may  be  deemed  estab- 
lished. Any  other  doctrine  would  open  the  door  to 
numerous  frauds.       -y  ■— -j^  -  O"^ 
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RECOVERING    MONEY    PAID    FOR    TAXES 
UNLAWFULLY  ASSESSED. 

THAT  most  violent  of  all  presumptions :  that  ^ '  every 
man  knows  the  law/'  and  the  resulting  maxim, 
that  'ignorance  of  the  law  excuses  no  one,"  have 
led  to  many  apparent  hardships,  not  least  of  which  is 
the  rule  that  money  paid  for  taxes  illegally  assessed 
cannot  be  recovered  unless  paid  under  compul- 
sion. 

An  excellent  illustration  of  this  rule  was  afforded 
in  Detroit  v.  Martin,  84  Mich.  170,  wherein  it  ap- 
peared that  a  tax  was  assessed  on  land  under  a 
statute  afterward  decided  to  be  unconstitutional. 
Prior  to  such  decision  the  owner  paid  the  tax,  under 
protest,  to  prevent  a  threatened  sale.  It  was  held 
that  the  payment  was  voluntary,  and  that  the  money 
could  not  be  recovered  back ;  and  this  conclusion 
was  reached  on  the  ground  that  a  sale,  under  the 
circumstances,  would  not  have  constituted  a  cloud 
upon  the  title. 

The  Court  of  Appeals  of  New  York  have  recently 
examined  the  question  when  money  paid  for  taxes 
illegally  assessed  may  be  recovered  back.  Peyser  v. 
Mayin-,  16  Alb.  L.  J.  283.  The  court  held  that 
money  paid  upon  an  erroneous  judgment,  or  tax 
levy  which  has  been  reversed  after  payment,  may  be 
recovered  back  provided  the  payment  was  involun- 
tary, or  under  compulsion  from  coercion,  either  in 
fact  or  law.  Among  the  instances  of  coercion  in 
law  the  court  included  the  levy  of  a  tax,  regular 
upon  its  face,  which  may  be  demanded  and  enforced 
in  due  cour^  of  law,  by  sale  of  the  property  of  the 
one  assessed.  The  levy  or  assessment  must,  how- 
ever, be  prima  fads  regular  so  as  to  furnish  evidence 
of  its  own  validity,  for  if  the  validity  must  be 
shown  aliunde  the  action  is  maintainable.  Folger, 
J.,  who  delivered  the  opinion  of  the  court,  said: 

**  Coercion  by  law  is  where  a  court  having  juris- 
diction of  the  person  and  the  subject-matter  has 
rendered  a  judgment  which  is  collectible  in  due 
course.  There  the  party  cast  in  judgment  may  not 
resist  the  execution  of  it.  His  only  remedy  is  to 
obtain  a  reversal,  if  he  may,  for  error  in  it.  As  he 
cannot  resist  the  execution  of  it  when  execution  is 
attempted  he  may  as  well  pay  the  amount  at  one 
time  as  at  another  and  save  the  expense  of  delay.  It 
may  be  well  to  say,  that  if  the  judgment  is  not  af- 
terward reversed,  but  is  invalid  for  any  collateral 
reason,  or  the  process  issued  upon  it  is  illegal,  pay- 
ment with  knowledge  of  the  fact  would  perhaps  be 
voluntary,  which  seems  a  sound  distinction  taken 
by  Emott,  J.,  in  LoU  v.  Sweezy,  29  Barb.  87-92." 

In  Wi^HM/unsee  Co.  v.  WaUeer,  8  Eans.  481,  the  plain- 
tiff redeemed  lands  which  had  been  sold  for  taxes, 
and  was  charged  by  the  county  treasurer  interest  on 
said  taxes  at  the  rate  of  fifty  per  cent  per  annum. 
Plaintiff  paid  the  same  under  a  written  protest, 
claiming  that  the  interest  should  have  been  only  at 
the  rate  of  twenty-five  per  cent.  The  court  held 
that  he  could  not  recover  the  money  so  paid.    Val- 


entine, J.,  delivering  the  opinion  of  the  court, 
said :  '  *  A  correct  statement  of  the  rule  governing 
such  cases  as  this  would  probably  be  as  follows  : 
Where  a  party  pays  an  illegal  demand  with  a  full 
knowledge  of  all  the  facts  which  render  such  de- 
mand illegal,  without  an  immediate  and  urgent 
necessity  therefor,  unless  to  release  his  person  or 
property  from  detention,  or  to  prevent  an  immedi- 
ate seizure  of  the  same,  such  payment  must  be 
deemed  to  be  voluntary,  and  cannot  be  recovered 
back  ;  and  the  fact  that  the  party,  at  the  time  of 
making  the  payment,  files  a  written  protest,  does  not 
make  the  payment  involuntary." 

But  in  a  subsequent  case  the  same  court,  while 
afiSrming  the  foregoing  rule,  held  that  taxes  paid 
.  under  protest  could  be  recovered  back  where  the 
tax  had  been  assessed,  the  time  for  its  correction 
passed,  and  nothing  remained  to  be  done  but  to 
issue  the  warrant  for  its  collection,  which  the  stat- 
ute required  to  be  done.  Kaneae  Pacific  H.  R.  Co. 
V.  Commissioners  of  Wyandotte  Co,,  IBKans.  587. 

In  Massachusetts,  in  Boston  Class  Co.  v.  Boston, 
4  Mete  181,  it  is  held  that  ^*  payment  of  taxes  to  a 
collector,  who  has  a  tax-bill  and  warrant  in  the 
form  prescribed  by  law,  is  to  be  regarded  as  com- 
pulsory payment,  and  if  such  taxes  were  assessed 
without  authority,  they  may  be  recovered  back  in 
an  action  for  money  had  and  received,  although  the 
party  made  no  protest  before  payment."  This  case 
follows  Preston  v.  Boston,  12  Pick.  7,  where  it  is 
held,  **  if  a  person  pay  an  illegal  tax  in  order  to  pre-. 
Dent  the  issuing  of  a  warrant  of  distress  with  which 
he  is  threatened,  and  which  must  issue^  of  course,  un^ 
less  the  tax  is  paid,  the  payment  is  to  be  deemed 
compulsory,  and  not  voluntary." 

In  Crim  v.  School  District,  57  Penn.  St.  484,  it  is 
said  to  be  settled  law,  that  **a  party  who,  when 
threatened  with  a  distress,  pays  an  illegal  tax  under 
protest  and  notice  of  suit,  may  maintain  an  action 
to  recover  it  back."  See,  also,  Henry  v.  EorsHck, 
9  Watts,  412.  In  Allen  v.  Burlington,  45  Vt.  202, 
the  court  says :  ^^  If  the  plaintiff  was  constrained  to 
pay  the  tax  to  save  his  property  from  distress,  and 
to  avoid  a  penalty  and  costs,  it  was  not  a  voluntary 
payment."  Babcoek  v.  Cranville,  44  Vt.  826;  Benry 
V.  Chester,  15  id.  460. 

In  Fellows  v.  School  District,  89  Me.  659,  a  party 
was  arrested  for  ncm-payment  of  a  tax,  promised  to 
pay  if  released,  was  released  and  about  a  week  after 
paid  the  tax  and  costs;  this  payment  was  held  not 
to  be  voluntary;  so  in  Cachet  v.  McCaU  50  Ala. 
807,  the  owner  of  land  which  was  advertised  for 
sale  for  non-payment  of  taxes,  promised  the  tax-col- 
lector that,  if  he  would  postpone  the  sale,  he  would 
pay  the  tax.  The  sale  was  postponed  and  the  tax 
paid  according  to  agreement,  but  under  protest 
Meld,  that  the  payment  was  voluntajgt^and  couM  not 
be  recovered.  Digitized  by  VjjOOQIC 
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In  Meek  t.  McClure^  49  Cal  628,  which  was  an 
action  against  a  tax-collector  to  recover  back 
money  paid  under  protest  for  taxes  alleged  to  have 
been  not  duly  assessed — ^in  this  that  the  assessment 
made  by  the  assessor  had  been  irregularly  and  un- 
lawfully increased  by  the  board  of  equalization — 
the  court  held  that  the  money  could  not  be  recov- 
ered, because  the  protect  was  not  sufficient  to  indicate 
to  the  defendant  the  grounds  upon  which  the  plain- 
tiff claimed  the  demand  to  be  illegal.  Rhodes,  J., 
delivering  the  opinion  of  the  court,  said:  **It  was 
held  in  Hayes  v.  Hogan^  5  Cal.  243;  McMiUan  v. 
Eichards,  9  id.  417;  Falkncrv,  Hunt,  16  id.  167,  and 
other  cases  in  this  court,  that  if  money  which  is  not 
legally  due  is  exacted  by  means  of  duress  or  co- 
ercion, it  may,  if  paid  under  protest,  be  recovered 
back.  The  purpose  and  effect  of  the  protest  is  not 
satisfactorily  defined  in  any  of  those  cases.  In  one 
of  them  it  is  said  that  one  purpose  of  the  protest 
is  to  take  from  the  payment  its  voluntary  charac- 
ter ;  but  it  is  manifest  that  it  is  involuntary  only 
because  of  the  coercion,  the  duress,  or  the  \mdue 
advantage  exercised  or  possessed  by  the  party  to 
whom  the  payment  is  made.  If  money  is  paid,  under 
these  circumstances,  to  a  party  for  his  own  use,  no 
protest  is  necessary  in  order  to  lay  the  foundation  of 
an  action.  In  most  of  the  cases  in  which  the  effect 
of  a  protest  is  considered,  the  payment  was  made ; 
to  a  public  officer;  and  the  only  purpose  of  the  pro- 
test was  to  give  the  officer  notice  that  the  money 
was  not  legally  due,  and  thus  to  enable  the  officer 
to  protect  himself  against  the  consequences  of  an 
action  to  recover  the  money  back  from  him.  The 
officer  is  thereby  put  on  inquiry  as  to  whether  the 
money  is  legally  due ;  and  if  he  finds  that  the  de- 
mand is  illegal,  he  may  protect  himself  by  refusing 
to  receive  the  money ;  or,  if  he  finds  that  it  is  of 
doubtful  legality,  he  may  take  the  proper  steps  to 
avoid,  or  protect  himself  against  responsibility.  If 
th«  officer  has  notice  of  the  matter  which  renders 
the  demand  illegal,  another  notice  in  the  form  of  a 
protest  would  be  useless ;  but  if  he  has  no  knowl- 
edge of  such  matter,  he  ought  not  to  be  subjected 
to  the  costs  and  consequences  of  an  action  to  re- 
cover money  from  him — and  that,  too,  perhaps, 
after  he  has  paid  over  the  money  in  the  usual  course 
of  official  business — ^without  notice  from  the  party 
paying  the  money  of  the  grounds  upon  which  he 
claims  that  the  demand  is  not  legally  due.  Wher- 
ever a  protest  is  essential,  it  is,  therefore,  necessary 
to  state  the  grounds  upon  which  the  party  paying 
the  money  claims  that  the  demand  is  illegal.  The 
statement  of  the  precise  amount  which  is  claimed 
to  be  illegal,  when  a  part  of  the  demand  is  legal,  is 
of  but  little  moment,  for  that,  as  in  this  case,  can 
readily  be  ascertained  by  the  official  to  whom  the 
money  is  paid,  upon  being  informed  of  the  ground 
upon  which  payment  would  be  refused,  except  for 


the  coercion  or  duress.  In  this  case  the  defendant 
was  not  informed  by  the  protest  that  the  plaintiff 
claimed  that  the  action  of  the  board  of  equalization 
was  void ;  and  there  was  nothing  in  the  assessment 
roll  or  other  document  which  came  to  the  hands  of 
the  defendant,  as  the  tax-collector,  which  would 
impart  notice  to  him  that  the  action  of  the  board  of 
equalization  in  increasing  the  valuation  of  the 
plaintiff's  property  was  void,  because  the  order  was 
made  without  any  complaint  having  been  filed  be- 
fore the  board,  stating  that  the  valuation  was  too 
low.  The  protest,  in  our  opinion,  was  not  sufficient 
to  entitle  the  plaintiff  to  maintain  an  action  to  re- 
cover back  the  amount  paid  on  account  of  the  in- 
crease of  the  valuation  of  the  property." 

In  Bendy  v.  Saute^  Deady,  400,  it  was  decided 
that  when  taxes  are  paid  on  the  demand  of  an  offi- 
cer having  authority  to  collect  them  by  distraint, 
there  is  sufficient  duress  of  the  property  to  make 
payment  involuntary. 

In  Jersey  City  v.  Bicker,  20  Am.  Rep.  886;  9 
Vroom,  225,  it  was  decided  that  when  an  assessment 
has  been  set  aside  by  a  court,  one  who  has  paid  it, 
though  voluntarily,  may  recover  the  money  back. 

As  to  when  money,  voluntarily  paid,  may  be  re- 
covered back,  see  Town  qf  lAgonier  v.  Aekerman,  15 
Am.  Rep.  828;  S.  C,  46  Ind.  552,  and  note  to  Black 
V.  Ward,  16  Am.  Rep.  171;  OhandUr  v.  Banger^ 
19  id.  367. 


COMMISSIONS  OF  LUNACY.* 

UNDER  the  feudal  system,  the  oommou  law  of  Eng- 
land made  no  provlsiou  for  pauper  lunatics.  Wheth- 
er they  happened  to  belong  to  the  class  of  viUeins  re- 
gardant,  or  viUeins  in  gross^  they  appear  to  have  been 
equally  uncared  for  by  the  sovereign  authority  of  the 
realm.  Inasmuch,  also,  as  they  were  simply  base 
tenants,  a  people  living  in  servitude  to  the  lord  of  the 
soil,  like  the  cattle  upon  it,  the  loss  of  mind  in  any  one 
of  them  produced  as  little  effect  upon  the  legal  status 
of  things  in  the  manor,  as  would  the  death  or  inca- 
pacity of  any  beast  of  burthen.  Neither  justice  nor 
humanity  toward  men  could  be  expected  .to  spring 
from  a  system  of  predial  servitude,  which,  reflecting 
its  influences  upon  jurisprudence,  left  charity  to 
flourish  only  in  the  bosom  of  the  church.  Laws  were 
then  made  only  for  free  men  and  freeholders,  and 
paupers,  whether  sane  or  insane,  bad  to  find  protec- 
tion and  sustenance  whenever  they  could  at  the  hands 
of  private  benevolence.  See  History  of  Lunacy  Legis- 
lation, ante,  • 

We  seek  in  vain,  therefore,  for  any  general  laws 
designating  the  duties  of  the  State  toward  them  as 
charitable  objects.  And  It  is  perhaps  as  much  from 
this  cause  as  from  the  teachings  of  the  church  that 
sprang  up  the  abundance  of  gifts  to  charitable  uses  in 
England. 

*  The  following  is  from  advance  sheets  of  Prof.  Ordro- 
naux's  Commentaries  on  the  Lunacy  Laws  of  New  York, 
and  on  the  Judicial  Aspects  of  Insanity  at  Common  Law 
and  in  Equity,  including  Procedure,  as  expounded  in  Eng- 
land and  the  United  States,  now  in  the  press  of  Mr.  John 
D.  Parsons,  Jr.  ^,^,.,^^^  ^y   ^ r^"^ 


122 


THE  ALBANY  LAW  JOURNAL. 


But  as  800U  as  the  element  of  property  asserts  its 
presence  in  the  history  of  a  class,  we  perceive  the  sen- 
sitiveness of  the  law  to  Immediately  secure  it  against 
waste  or  spoliation*  Hence,  in  England,  the  king;  as 
the  sovereign  lord  of  the  domain,  and  assumed  pro- 
tector of  all  his  subjects,  as  soon  as  he  was  judicially 
Informed  that  any  one  possessed  of  lands  and  tene- 
ments was  an  Idiot,  claimed  the  right  of  a  beneficial 
use  therein  to  himself,  in  return  for  the  protection 
aiforded  by  him.  "  And,  therefore,"  says  Fitzherbert 
(de  Nat,  Brev.  232),  "when  the  king  is  informed  that 
one  who  hath  lands  or  tenements  is  an  idiot,  and  is  a 
natural  from  his  birth,  the  king  may  award  his  writ  to 
the  escheator  or  sheriff  of  the  county  where  such  Idiot 
is  to  inquire  thereof."  The  whole  transaction  seemed 
to  turn  as  much  upon  the  opportunity  to  increase  the 
revenues  of  the  crown,  being  in  fact  reglum  munu8y  as 
it  did  upon  humanity  to  the  idiot.  For  Lord  Hard- 
wicke,  in  Ex  parte  Southcote^  Ambl.  HI,  observed  that 
he  could  not  find  a  single  writ  directed  to  the  escheator 
to  inquire  of  lunacy,  l>ecau8e  the  escheator,  being  an 
officer  of  the  crown,  incases  of  lunacy  where  no  profits 
go  to  the  crown,  the  writ  was  never  directed  to  him. 

Previous  to  the  passage  of  the  statute  **  de  preroga- 
tiva  regis  (17  Edw.  2,  ch.  10)  the  custody  of  an  idiot 
and  of  bis  lands  was  vested  In  the  lord  of  the  fee. 
Fleta,  Lib.  1,  ch.  U,  9  10.  And  it  is  probable  that  the 
number  of  these  persons  may  have  been  great  enough 
to  give  rise  to  the  necessity  of  extending  a  more  disin- 
terested supervision  over  them,  and  their  estates, 
than  would  be  likely  to  happen  at  the  hands  of  their 
immediate  lord.  The  writer  above  cited  says.  In  fact, 
that  these  trusts  were  much  abused,  an  evident  reason, 
therefore,  for  removing  them  from  the  grasp  of  private 
cupidity,  and  placing  them  under  the  Immediate  care 
of  the  crown.  These  would  seem  to  be  the  causes  in 
which  originated  the  necessity  for  an  intervention  of 
the  king's  prerogative  over  lunatics,  through  his  chan- 
cery, in  the  form  of  writs  of  inquiry  in  cases  of  alleged 
mental  incapacity. 

Commiasiofia  of  lunacy  are  proceedings  of  compara- 
tively modern  times.  Originally  they  consisted  of 
writs  issued  in  chancery,  of  which  only  two  forms 
were  known,  viz. :  the  writ  *'  de  idiota  inquirendo  et 
examinando,*^  and  the  writ  ''*  dum  fuit  non  compos 
mentis."'  Fitzherbert  N.  B.  202  and  232.  The  writ 
**(i€  luufitico  inquirendo'*  is  of  recent  date,  not  being 
mentioned  by  Fitzherbert.  It  will  be  remembered 
that  Lord  Coke  did  not  consider  the  word  *'  lunatic" 
material  as  a  term  of  definition,  but  included  it  in  the 
general  class  of  '*iion  compos,*^  of  which  he  made  four 
varieties.  The  term  "lunatic  "  as  a  designation  does 
not  appear  in  any  of  the  old  writs,  and  Lord  Hard- 
wicke  condemned  Its  use  as  founded  in  error  and 
superstition.  Ex  parte  Bamsley,  3  Atk.  168.  Even  as 
late  as  his  day,  there  were  in  England  but  two  forms  of 
writ  for  inquiring  into  the  m^tal  capacity  of  an 
alleged  non  compos,  viz. :  the  writ  de  idiota  inquirendo 
and  the  writ  de  lunatioo  inquirendo,  and  if  the  jury 
could  not  find  that  the  party  came  within  either  of 
these  classes,  no  committee  could  be  appointed. 

The  manifest  injustice  of  thus  leaving  many  weak- 
minded  persons  without  the  protection  of  a  court  of 
equity  led  to  a  relaxation  of  the  former  rule,  and  in 
Lord  Eldon's  day  commissions  began  to  be  issued  in 
cases  where  they  would  not  previously  have  been  grant- 
ed. These  were  not  technical  commissions  of  lunacy,  but 
commissions  in  the  nature  of  writs  de  lunaticot  where- 


in it  was  not  necessary  to  establish  lunacy,  bat  simply 
that  the  party  wad  of  unsound  mind  and  incapable  uf 
managing  his  affairs.  Thus  in  Gibson  v.  Jeyes,  6 
Vesey,  272,  which  was  a  case  of  Imbecility,  Lord 
Bldon  observed  that  it  was  a  question  "whether  this 
case  might  not  support  a  commission,  not  of  lunacy, 
but  in  the  nature  of  a  writ  de  lunatico,  in  which,  it 
must  be  remembered,  it  is  not  necessary  to  establish 
lunacy,  but  it  is  sufficient  that  the  party  is  Incapable 
of  managing  his  own  affi&irs."  And  In  another  similar 
case  this  same  high  authority  said  that  "  a  commission 
of  lunacy  "  is  not  confined  to  strict  insanity,  but 
is  applied  to  cases  of  imbecility  of  mind,  to  the  extent 
of  Incapacity  from  any  cause,  as  disease,  age  or  habit- 
ual intoxication.    Ridgway  v.  Darwin^  8  Ves.  64. 

Lord  Erskine  la  Ex  parte  Cranmer,  12  Yesey,  445, 
reiterated  the  views  expressed  by  Lord  Eldon,  and 
held  that  a  commission  of  lunacy  was  applicable  to 
incapacity  from  causes  distinct  from  lunacy.  It  will 
be  evident  from  these  rulings  how  strongly  the  tide 
had  turned  since  Lord  Hardwioke  in  Ex  parte  Barn- 
8Zei/,8Atk.  169.  A.  D.  1744,  decided  that,  although 
there  might  be  mental  Incapacity  in  a  party,  still  no 
return  to  the  inquisition  would  be  good  which  did  not 
find  the  party  of  unsound  mind.  And  the  ground 
upon  which  he  rested  this  ruling  was,  that  while  he 
was  desirous  of  maintaining  the  prerogative  of  the 
crown  in  its  just  and  proper  limits,  yet,  at  the  same 
time,  he  must  take  care  not  to  make  a  precedent  of 
extending  the  authority  of  the  crown,  so  as  to  restrain 
the  liberty  of  the  subject  and  his  power  over  his  own 
person  and  estate,  further  than  the  law  would  allow. 

In  our  own  State,  Chancellor  Kent  gave  an  early 
assent  to  the  doctrine  announced  in  the  English  de- 
cisions. And  on  a  similar  question  coming  before 
£im,  in  the  case  of  Barker.  2  Johns.  Ch.  233,  gave  his 
entire  approbation  to  the  course  pursued  by  Lords 
Bldon  and  Erskine.  Barker  was  not  a  lunatic,  nor 
yet  an  idiot,  but  a  feeble-minded  old  man,  incapacita- 
ted by  advanced  age  for  the  management  of  his  own 
affairs.  A  commission  was  accordingly  issued  and  a 
finding  of  unsound  mind  returned.  In  referring  to 
the  duty  of  courts  of  equity  to  issue  commissions  In 
the  nature  of  writs  de  lunatico^  wherever  there  was  a 
reasonable  doubt  of  a  party's  capacity  to  manage  his 
own  affairs,  the  chancellor,  while  reviewing  the  Eng- 
lish authorities,  said :  « 

"Lord  Hard wicke disclaimed  any  jurisdiction  over 
the  case  of  mere  weakness  of  mind,  yet  it  is  certain 
that  when  a  person  becomes  mentally  disabled  from 
whatever  cause  the  disability  may  arise,  whether 
from  sickness,  vice,  casualty,  or  old  age,  he  Is  equally 
a  fit  and  necessary  object  of  guardianship  and  pro- 
tection. The  Court  of  Chancery  is  the  constitutional 
and  appropriate  tribunal  to  take  care  of  those  who  are 
incompetent  to  take  care  of  themselves.  There  would 
be  a  deplorable  failure  of  justice  without  such  a  power. 
The  object  is  protection  to  the  helpless,  and  the  Imbe- 
cility of  extreme  old  age,  when  the  powers  of  memory 
and  judgment  have  become  extinct,  seems,  as  much  as 
the  helplessness  of  Infancy,  to  be  within  the  reason 
and  necessity  of  the  trust." 

And  proceeding  further  to  justify  the  issuing  of  com- 
missions in  cases  of  general  mental  Incapacity  without 
the  presence  of  actual  insanity,  he  observed:  "It  is 
evident  that  Barker  Is  not  a  lunatic,  within  the  legal 
meaning  of  the  term.  He  is  not  a  person  who  some- 
times has  understanding  and  sometimes  not.    He  is, 
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rAther,  of  that  class  described  by  Lord  Coke  as  non 
compos  mentU.''    Co.  Litt.  246,  b. 

An  inqoisition  may,  therefore,  be  awarded  for  any 
eaose  which  substantially  iiioapaoitates  a  party  to 
manage  his  aflkirs.  It  matters  not.  therefore,  whether 
the  party  be  reduced  to  this  condition  by  disease,  or 
old  age,  or  habitual  intoxication.  Ex  parte  Tracy,  1 
Paige,  580. 

Any  thing  which  reduces  the  mental  capacity  of  an 
individual  to  such  a  degree  as  to  permanently  unfit 
him  to  comprehend  the  nature  and  necessities  of  his 
own  affiUrs ;  to  take  in  the  position  which  those  affairs 
occupy  to  others,  aud  the  provision  necessary  to  be 
made  to  secure  hrmself  against  the  ordinary  risks  and 
contingencies  of  business,  may  be  said  to  render  him, 
in  contemplation  of  law,  unQt  to  manage  his  affairs. 
Although  not  properly  a  lunatic,  he  is  still  In  the  eye 
of  the  law  non  compos  mentiSt  aud  a  proper  subject  for 
an  inquisition  of  lunat^. 

However  probable  may  be  the  existence  of  the  fact 
of  luuaoy,  it  must  still  be  sufficiently  well  substatitlated 
to  satisfy  the  judgment  of  the  court  to  which  applica- 
tion for  a  commission  is  made,  since  the  court  cannot 
act  on  conjecture  alone.  Therefore,  in  Sherwood  v. 
Sanderson,  19  Ves.  286,  Lord  Eldon  observed  that  **  be- 
fore a  commission  issues,  the  duty  of  that  person  who 
has  authority  to  issue  it  requires  him  to  have  evidence 
that  the  object  of  the  commission  is  of  unsound  mind 
and  incapable  of  managing  his  affairs,  aud  for  that 
purpose  the  evidence  of  medical  men  is  generally  pro- 
duced.*' 

But  it  is  not  every  case  of  mental  weakness  or  Im- 
becility which  will  authorize  a  court  of  equity  to  exer- 
cise the  power  of  appointing  a  committee  of  the  person 
and  estate.  In  order  to  justify  the  exercise  of  such  a 
power,  it  has  been  held  that  the  mind  of  the  Individual 
must  be  so  far  Impaired  as  to  be  reduced  to  a  state 
which,  as  an  original  incapacity,  would  have  consti- 
tuted a  case  of  idiocy.  Matter  of  Morgan,  7  Paige,  236 ; 
Matter  of  Shauly  40  How.  Pr.  204.  Although  there  oer 
tainly  are  degrees  in  idiocy.  It  Is  doubtful  whether  the 
standard  thus  selected,  as  popularly  understood,  is  not 
a  lower  one  than  courts  could  generally  or  even  safely 
adopt  In  exercising  guardianship  over  the  feeble- 
minded. Every  day  furnishes  evidence  of  the  exist- 
ence of  certain  minds  which,  far  above  idiocy  in  in- 
tensity and  extensity  of  power,  are  yet  shown  by 
experience  to  be  incapable  of  governing  themselves  or 
managing  their  alEairs.  Without  being  Idiots,  they  are 
still  capable  of  l>eing  Included  among  the  non  compos 
class.  It  was  to  this  feeble  class  that  Lord  Hardwtcke 
referred,  when  he  observed  that  It  might  be  well  If  a 
curator  or  tutor  should  be  set  over  prodigal  and  weak 
persons,  as  in  the  olvU  law.  Ex  parte  Bamsley,  8  Atk. 
100. 

I88UINO  THE  OOMMIflStON. 

When  a  case  appears  prima  fade  to  be  one  of  idiocy, 
lanacy,  ansonndness  of  mind,  or  habitual  drunken- 
neM,  the  court  will,  in  general,  grant  the  application 
for  a  commission,  though  it  is  not  by  law  compelled  to 
do  so.  2  Barb.  Ch.  Pr.  229.  In  Ex  parte  Tomlinson,  1 
Ves.  A  Bea.  67,  Lord  EUdon  observed  that  the  court  was 
not  bound  to  Issue  a  commission  of  lunacy  merely  be- 
cause the  fact  of  lunacy  was  established.  That  matter 
was  in  the  discretion  of  the  court,  and  to  be  regulated 
alone  by  the  benefit  to  the  lunatic,  with  reference  to 
the  care  of  his  person  and  property,  but  not  of  course. 
In  laying  this  he  evidently  meant  that  there  were  oases 


of  well-established  lunacy,  where  the  expense  of  a 
commission  was  not  warranted  by  the  value  of  the 
estate  to  be  protected. 

If  the  alleged  lunatic  be  a  non-resident  of  the  State, 
having  property  here,  the  petitioner  must  establish 
this  fact  by  proof,  since  it  will  not  be  sufficient  to  al- 
lege It  in  affidavits  annexed  to  the  petition.  Without 
such  proof,  there  is  nothing  on  which  a  court  can 
found  its  jurisdiction.  Matter  cf  Neally,  26  How.  Pr. 
402. 

Upon  an  order  being  granted  and  filed  with  the  clerk 
of  the  court,  the  commission  will  then  issue.  The 
commission  should  l>e  previously  prepared,  according 
to  the  required  form,  aud  handed  to  the  clerk  to  be 
indorsed  aud  sealed.  Three  persons  are  usually  nitned 
in  it,  of  whom  one  should  be  a  counselor  of  the  court, 
and  one  a  physician.  The  technical  inquiries  as  to  the 
lunacy,  the  value  of  the  real  and  personal  estate  of  the 
lunatic,  aud  the  annual  rents  aud  profits  of  the  same, 
aud  who  are  his  relatives,  are  legal  questions  to  be 
passed  upon  by  the  jury,  and  none  of  them,  conse- 
quently, must  be  omitted  in  the  commission. 

The  execution  of  the  commission  must  be  public 
and  openly,  as  In  case  of  any  Issue  tried  by  jury. 
Hence,  It  has  been  held  that  a  person  proceeded 
against  as  a  lunatic,  except  in  cases  of  confirmed  and 
dangerous  madness,  is  entitled  to  reasonable  notice  of 
the  time  and  place  of  executing  the  commission,  and 
a  reasonable  time  within  which  to  produce  his  wit- 
nesses. And  in  order  to  compel  their  attendance  he 
Is  entitled  to  subpoenas  from  the  commissioners,  as  any 
other  defendant.  A  neglect  or  refusal  on  their  part  to 
isflue  them  will  Invalidate  their  proceedings.  Ex  parte 
Plaiik,  3  Am.  L.  J.  518 ;  Ex  parte  Lincoln,  1  Brewst . 
392.  Nor  is  this  rule  suspended  In  the  case  of  non- 
residents. MatUr  of  PettiU  2  Paige.  174.  But  It  Is  not 
necessary  that  notice  should  be  served  on  him  per- 
sonally, when  it  is  evident  that  he  keeps  out  of  the 
way  to  avoid  service.  And  should  any  circumstances 
be  present  which  afford  a  satisfactory  reason  for  not 
serving  such  notice  upon  him,  they  should  be  stated 
In  the  petition,  so  that  the  court  may  authorize  a  sus- 
pension of  the  rule  In  the  commission  Itself.  MaUer 
of  Tion/,1  Paige,  680. 

PULOX  OF  KXaOUTIMO  0OM1CI88ION. 

The  fact  of  lunacy  may  be  ascertained  wherever 
most  convenient  to  the  parties  concerned.  And  it  is 
immaterial  for  this  purpose  whether  the  alleged 
lunatic  be  an  actual  resident  or  not  of  the  State.  Pro- 
vided only  he  have  property  within  the  jurisdiction  of 
the  court,  Its  process  may  Issue.  Ex  parte  SotUhcote^ 
2  Ves.,  8r.,  401 ;  Ex  parU  Baker,  19  Ves.  840.  Where, 
therefore,  a  lunatic  having  property  in  this  State  was 
domiciled  In  an  adjoining  one,  the  court  authorized 
the  commission  to  be  executed  in  the  neighboring 
county  which  was  most  convenient  and  nearest  the 
luuatlo*s  residence.  MatUr  of  PetUt,  2  Paige,  174; 
Matter  of  Perkins,  2  Johns.  Ch.  124. 

POWXBS  AND  DUTIES  OF  OOMMIBSIONSBS. 

The  commissioners  are  empowered  to  issue  sub- 
poenas, and  may,  in  case  of  necessity,  obtain  attach- 
ments to  compel  the  attendance  of  witnesses.  They 
may  also  issue  a  precept  to  the  sheriff  requiring  him 
to  summon  a  jury  of  not  less  than  twelve,  nor  more 
than  twenty-four  good  and  lawful  men  of  the  county, 
to  come  before  them  at  a  certain  time  and  place  men- 
tioned therein,  for  the  purposes  named  In  the  commis- 
sion.   They  may  also  compel  the  production  of  the 
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lunatic  before  them  for  their  inspection  and  that  of 
the  jniy,  if  deemed  desirable,  and  this,  in  all  oases 
wherever  i>os8ible,  should  be  done.  2  Barb.  Ch.  Pr. 
288;  Matter  of  Russell  1  Barb.  Ch.  38.  Should  any 
custodian  of  the  lunatic  or  other  .person  interpose  to 
prevent  this  inspection  he  may  be  punished.  Thus, 
in  Lord  Wenmau's  case,  his  wife,  who  was  an  Irish 
peeress,  and  had  charge  of  his  person,  was  committed 
for  contempt  for  not  producing  him  when  required 
(1  P.  Wms.  701),  or  if  the  persons  having  charge  of  the 
lunatic  cany  him  out  of  the  State,  the  commission 
may  still  be  executed  In  his  absence.  Ex  parte  Hafse, 
2  Ves..  Sr.,  406. 

So,  also,  the  commissioners  must  act  with  judicial 
ImD^rtialitj,  and  in  no  way  interfere  with  the  course 
of  procedure  in  selecting  a  juiy.  Hence  upon  the  exe- 
cution of  a  commission  de  lunatico^  It  Is  the  duty  of 
the  sheriff  alone  to  select  and  to  summon  the  jurors, 
and  it  is  both  improper  and  irregular  for  the  commis- 
sioners to  dictate  what  persons  are  to  be  summoned. 
MalUr  of  Wager,  8  Paige,  11. 

No  statute  requires  that  the  commissioners  should 
be  sworn,  the  order  granting  the  commission  giving 
them  plenary  authority  to  act  without  taking  any 
preliminary  oath  of  o£Qce. 

In  conducting  the  trial  it  is  usual  for  the  person  first 
named  upon  the  commission  to  act  as  president;  to 
administer  the  oath  to  the  jury;  to  read  and  explain 
the  commission  to  them;  to  swear  and  examine  the 
witnesses,  who  must  testify  both  as  to  the  lunacy  of 
the  party,  his  next  of  kin,  and  the  value  of  his  real  and 
personal  property.  And  some  one  of  the  commission- 
ers should  also  charge  and  instruct  the  jury  as  to  the 
matters  to  be  found  by  them  in  their  verdict.  2  Barb. 
Ch.  Pr.  233. 

In  the  case  cited  below,  Chancellor  Walworth,  in 
directing  the  manner  in  which  the  jury  should  be 
charged,  says,  *^  but  without  argument  of  counsel  on 
either  side.'*  Now  since  it  was  always  a  settled  rule 
of  practice  in  our  Court  of  Chancery,  that  any  party 
against  whom  a  commission  of  lunacy  was  awarded 
could  be  represented  by  counsel  (1  Moulton*s  Ch.  Pr. 
110),  we  know  of  no  principle  of  law  which  would 
authorize  the  commissioners  to  refuse  permission  to 
such  counsel  to  address  the  jury.  For  it  might  become 
a  very  essential  part  of  his  duty  to  enlighten  the  jury 
upon  the  value  or  significance  of  the  evidence  intro- 
duced, and  we  do  not  well  see,  how,  without  great 
injustice  to  the  parties  interested,  any  counsel  could 
legally  be  restricted  to  the  examination  of  witnesses 
alone.  Such  a  restriction  has  certainly  never  existed 
in  England,  and  the  question,  therefore,  has  never 
called  for  special  adjudication.  Nor  if  raised  before 
any  of  our  courts  do  we  believe  it  would  receive 
any  countenance. 

In  the  Matter  of  Amhout^  1  Paige.  497,  Chancellor 
Walworth  laid  down  the  following  as  the  rules  to  be 
observed  by  the  commissioners  in  charging  the  jury, 
viz. :  The  jury  are  to  be  instructed  that,  if  twelve  or 
more  of  them  find  that  the  party  is  not  incompetent, 
they  are  to  deliver  their  verdict  accordingly,  or  if  the 
same  number  decide  against  his  competency,  that  they 
then  find  and  determine  the  other  facts  directed  to  be 
inquired  of,  and  that  if  twelve  of  them  cannot  agree 
either  way,  they  report  the  fact  to  the  commissioners 
in  order  that  their  return  be  made  accordingly.  And 
in  relation  to  every  legal  question  arising  in  the  exe- 
cution of  the  commission,  a  majority  of  the  oommis- 
•iouers  must  decide. 


DUTY  OP  SHERIFF. 

The  duty  of  the  sheriff  in  executing  the  precept  of  the 
commissioners  is  to  select  and  summon  the  iurors  t4i 
attend  at  the  time  and  place  named  therein,  and  with* 
out  suggestions  from  any  one,  not  even  the  commis- 
sioners, as  to  the  persons  to  be  selected ;  to  attend  the 
inquisition  in  person,  yet  not  to  remain  in  the  room 
with  th*e  jury  during  their  deliberations.  McUter  of 
Wager,  8  Paige,  11. 

When  once  the  jury  are  sworn,  although  the  number 
may  be  larger  than  is  necessary  for  a  legal  inquisition, 
no  "one  can  be  withdrawn  without  impairing  the 
validity  of  the  proceedings.    TebouVs  Case,  9  Abb.  211. 

And  if  any  challenges  to  jun)rs  are  made,  it  is  for 
the  commissioners  to  decide  upon  their  validity. 
Matter  of  Wager,  8  Paige,  11. 

INQUISITION. 

An  inquisition  or  inquest  of  office  at  common  law 
was  an  inquiry  made  by  the  king's  officer,  being  either 
a  sheriff,  coroner,  or  escheator  virtute  officii,  or  by 
comifiissioners  specially  appointed,  concerning  any 
matter  relating  to  the  king's  revenues.  It  was  in  the 
nature  of  a  suit  brought  by  the  king  to  establish  his 
title  by  proof  of  the  facts  upon  which  his  title  depends. 
The  object  of  an  office  was  to  provide  a  remedy  for 
enforcing  the  right.  Tomlyn's  Diet.,  Inquest;  Co. 
Litt.  310,  b.  Under  the  statute  32  Henry  VIII,  ch.  48, 
the  court  of  wards  and  liveries  was  established  to 
superintend  and  regulate  these  inquiries.  The  aboli- 
tion of  this  court  at  the  restoration  and  the  substitu- 
tion of  commissions  in  the  nature  of  writs  of  inquiry 
long  ago  changed  the  whole  significance  of  this  method 
of  procedure  in  England.  In  our  own  country  the  old 
doctrine  of  inquest  of  office  in  relation  to  real  property 
has  only  come  up  for  adjudication  in  a  fejr  oases  of 
alienage,  but  has  been  so  modified  by  treaties,  acts  of 
Congress  and  statutes,  as  to  be  seldom  alluded  to  now. 
Fairfax  v.  Hunter's  Lessee,  7  Cranch ;  United  states  v. 
Bepentigny,  5  Wall.  211.  The  subject  is  now  generally 
merged  in  that  of  Escheats,  as  provided  for  by  statute. 
Johnson  v.  Hart,  8  Johns.  Cas.  322. 

In  the  execution,  however,  of  commissions  of  lunacy, 
the  inquisition  or  inquest  of  office  retains  its  usual 
significance.  It  is  still  a  proceeding  tending  to  the 
forfeiture  of  civil  rights  over  one's  person  and  prop- 
erty, dependent  upon  the  degree  of  mental  incapacity 
established.  Its  effects  are  legally  tantamount  to  an 
office  found  for  the  State,  with  this  condition,  that, 
upon  a  restoration  to  reason,  of  the  party  once  Insane, 
he  may  have  a  supersedeas,  and  resume  the  control  of 
his  property.  The  forfeiture  although  continuous  with 
the  insanity  is  not,  therefore,  an  absolute  ono.  No 
change  in  this  respect  has  been  made  in  the  trust  as- 
sumed by  the  State,  through  its  courts,  in  the  estate  of 
a  lunatic,  since  the  statute  17  B2dw.  2.  Its  spirit  still 
animates  mutatis  mutandis,  our  jurisprudence. 

The  usual  manner  of  holding  an  inquisition  of  lu- 
nacy is  this : 

The  commissioners,  sheriff  and  jurors,  together  with 
the  witnesses,  being  assembled  at  the  place  and  time 
appointed,  counsel  in  behalf  of  the  commission  and  of 
the  lunatic  may  also  be  present.  The  trial  thereupon 
proceeds,  with  or  without  the  presence  of  the  lunatic, 
as  the  case  may  l>e.  But  the  commissioners  and  the  jury 
may  demand  a  view  of  and  question  the  lunatic,  and 
as  before  shown  may  compel  the  person  having  him  in 
custody  to  produce  him.  If  a  previous  order  for  this 
purpose  has  not  been  issued,  and  if,  on  the  order  so 
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.  giyen,  the  lunatic,  if  able  to  be  removed  (if  not,  the 
JQiy  or  some  of  them  may  visit  the  lunatic  and  report 
to  the  rest),  is  not  produced,  the  commissioners  should 
return  the  fact  to  the  court,  whereupon  an  attachment 
will  issue  against  such  parties  as  for  a  contempt,  with 
costs.  1  Moulton*8  Ch.  Pr.  110;  1  Grant,  204;  Ex  parte 
Souihoote^2  Ves.,  Sr.,  401;  8.  C,  AjnbL  111;  Xord  Wen- 
man'g  case,  1  P.  Wms.  701 ;  M(UUt  of  RuueU,  1  Barb. 
Ch.  38. 

The  alleged  lunatic  may  always  be  present  if  he 
pleases.  It  is  a  privilege,  from  which  he  cannot  be  ex- 
cluded without  Invalidating  the  proceedings.  Ex  parU 
Crantner,  12  Ves.  445;  Ex  parte  Ruatteily  1  Barb.  Ch. 
98;  HinchmanY,  Richer,  Bright.  181;  Ex  parte  Lincoln, 
1  Brewst.  892.  The  witnesses  are  then  examined  first 
as  to  the  lunatic:  next  as  to  the  value  of  the  real  and 
personal  property  of  the  lunatic,  and  lastly  as  to  who 
are  his  next  of  kin.  Counsel  may  then  be  heard  on 
either  side,  and  the  jury  having  been  duly  charged  by 
one  of  the  commissioners  as  to  the  matters  to  bo  de- 
termined by  their  finding,  thereupon  retire  to  delil>- 
erate  by  themselves.  It  is  illegal  for  any  one,  even  the 
sheriff,  to  be  present  at  such  time.  Matter  of  AmhotU, 
I  Paige,  496.  The  jury  having  delil>erated  upon  the 
matter  of  inquiry,  the  inquisition  which  has  previously 
oeen  prepared  with  blanks  is  read  to  them,  and  they 
direct  in  what  way  these  blanks  are  to  be  filled.  The 
eommlssioners  and  jury  then  sign  and  seal  the  inquisi- 
tion, which,  when  executed,  should  be  a  fuU  response 
and  return  to  the  commission,  iu  relation  to  all  matters 
therein  to  be  inquired  of.  The  inquisition  is  there- 
upon annexed  to  the  commission,  with  the  following 
return,  viz.:  *'The  execution  of  this  commission  ap- 
pears in  the  schedule  hereunto  annexed,"  and  the 
whole  should  be  filed  in  the  office  of  the  county  clerk. 
1  Moultou's  Ch.  Pr.  Ill;  2  Barb.  Ch.  Pr.  238. 

It  is  the  usual  practice  on  the  return  of  a  commis- 
sion to  move  for  an  order  confirming  the  same,  upon 
reading  the  commission,  return,  and  inquisition.  But 
the  commission  may  be  quashed  add  a  new  one  di- 
rected, in  case  of  misconduct,  or  apparent  insufficiency 
of  the  return ;  or  a  motion  may  be  made  for  leave  to 
traverse  the  same  by  any  party  aggrieved.  And  when- 
ever any  finding  is  to  be  contested,  the  court  will  di- 
rect notice  to  be  given  to  the  other  party,  so  that  as 
many  of  these  applications  as  can,  may  be  heard  to- 
gether. MatUr  of  Christie,  6  Paige,  242.  Under  such 
ciroumstanoes  the  first  order  granted  may  be  one  di- 
recting that  the  lunatic  be  brought  into  court  for  in- 
spection, and  if  the  court  be  not  satisfied,  the  next 
order  may  award  an  issue  at  law  to  be  made  up  under 
the  direction  of  the  court  and  conducted  as  directed ; 
and  a  provisional  order  may,  meanwhile,  be  made  for 
the  care  of  the  lunatic's  estate,  until  the  fact  of  the  lu- 
nacy  be  decided  by  a  verdict.  The  proceedings  on  the 
feigned  issue  and  on  return  of  verdict  being  as  above 
directed,  if  no  new  trial  or  appeal  interpose  any  further 
obstacles,  the  petition  for  the  appointment  of  a  com- 
mittee which  had  been  prepared  and  presented  on  the 
return  of  the  commission  and  inquisition  may  then  be 
acted  upon.    1  Moultou's  Ch.  Pr.  111. 

NBW  COMMiaSION. 

It  being  entirely  within  the  discretion  of  the  court 
to  confirm  or  not  the  finding  of  an  inquisition,  it  fol- 
lows that  such  a  proceeding  may  be  set  aside  when- 
erer  it  is  found  to  have  been  either  irregular  in  its 
execution,  iu  violation  of  the  statute,  or  whenever 
again  the  verdipt  is  plainly  against  evidence. 


Thus  an  inquisition  has  been  set  aside  because  the 
alleged  lunatic  had  no  notice  given  him  of  its  occur- 
rence {Matter  of  Tracy,  1  Paige,  681) ;  because  a  stranger 
was  appointed  committee  without  the  assent  of  the 
relatives  of  the  lunatic  and  without  a  reference  (LamO' 
ree'8  case,  11  Abb.  274;  8.  C,  82  Barb.  122,  and  19  How. 
Pr.  876);  because  the  commissioners  directed  the 
sheriff  to  summon  certain  persons  as  jurors  (Matter  of 
Wager,  6  Paige,  U) ;  because  the  sheriff  entered  the 
room  where  the  jury  were  deliberating  upon  their  ver- 
dict and  conversed  with  them  {Matter  of  Amhout,  1 
Paige,  498) ;  because  the  Inquisition  did  not,  in  its  re- 
turn, conform  to  the  statute,  and  find  the  party  an 
Idiot,  lunatic,  or  person  of  unsound  mind  {MaUer  of 
Morgan,  7  Paige,  236 ;  but  see  Matter  of  Mason,  1  Barb. 
8.  C.  436);  or  l>ecause  the  commissioners  refused  to 
issue  subpoenas  in  behalf  of  the  alleged  lunatic  {Bkc 
parte  Plank,  8  Am.  L.  J.  618).  An  inquisition  may 
also  be  set  aside  upon  the  personal  examination  of  the 
lunatic  by  the  court,  and  of  the  evidence  adduced  upon 
the  trial,  showing  that  the  jury  erred  in  finding  their 
verdict.  But  in  such  case  the  introduction  of  new 
evidence,  where  no  valid  reason  can  be  shown  why  the 
same  was  not  produced  .upon  the  trial,  will  not  be  per- 
mitted ex  parte  to  contradict  the  verdict,  unless  there 
has  been  g^ross  error  or  undue  prejudice  exhibited  on 
the  part  of  the  jury.  Matter  of  RusseU,  1  Barb.  Ch.  M; 
MaUer  of  Tebout,  9  Abb.  211. 

But  a  misnomer  merely  of  the  lunatic  in  the  inqui- 
sition and  other  proceedings  will  not,  of  itself,  invalid- 
ate them.  For  it  may  be  corrected  by  an  order,  enter- 
ing such  correction  Into  future  documents  in  which 
such  lunatic's  name  is  mentioned,  the  only  point  to  be 
considered  being  the  establishment  of  his  identity. 
In  re  Crawford,  1  Myl.  ft  Cr.  240. 

The  death  or  incapacity  of  one  of  the  commissioners 
will  render  it  necessary  to  suspend  the  execution  of 
the  commission,  and  to  issue  a  new  one.  8helford,  p. 
83,l8ted. 

Where  the  inquisition  and  proceedings  have  been  set 
aside,  for  any  cause,  a  second  commission  cannot  be 
issued  on  the  original  petition,  because  the  continuance 
of  the  reasons  upon  which  the  first  was  based  cannot 
l>e  presumed  at  law,  but  must  be  proved  de  novo, 
Hinohman  v.  Richie,  Bright.  144, 182. 

rSSS  OF  OOMMI80TONBB8. 

On  the  execution  of  a  commission  of  lunacy,  etc., 
the  commissioners,  for  every  day  they  are  necessarily 
employed  in  hearing  the  testimony  and  taking  the  in- 
quisition, shall  be  entitled  to  an  allowance  to  be  fixed 
by  the  court.  The  committee  of  a  lunatic,  idiot,  or 
drunkard,  may  pay  to  the  petitioner  on  whose  applica- 
tion the  commission  was  issued,  or  to  his  attorney,  the 
costs  and  expenses  of  the  application,  and  of  the  sub- 
sequent proceedings  thereon,  including  the  appoint- 
ment of  the  committee,  and  without  an  order  of  the 
court  for  the  payment  thereof,  when  the  bill  of  such 
costs  and  expenses  has  been  duly  taxed  and  filed  with 
the  clerk  in  whose  office  the  appointment  of  such  com- 
mittee is  entered,  provided  the  whole  amount  of  such 
costs  and  expenses  does  not  exceed  fifty  dollars.  But 
where  the  costs  and  expenses  exceed  fifty  dollars,  the 
committee  shall  not  be  at  liberty  to  pay  the  same  with- 
out a  special  order  of  the  court  directing  such  pay- 
ment. Supreme  Couzt  Boles,  No.  86;  Matter  of  Clapp, 
20  How.  Pr.  386. 

And  when  no  attorney  Is  employed,  they  are  entitled 
to  the  same  fees  that  he  would  be  for  the  same  services 
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reudered.  As  to  attorneys*  fees  in  suob  OMes,  seed 
R.  S.  520, 9(»;  Code  of  Pr.,  ia07;  Brockway  ▼.  JeweUy 
16  Barb. 

WKEB  or  J17BOB& 

The  jurors  sworn  upon  may  inquest  of  office  are  eaoh 
entitled  to  twelve  and  a  half  oenU.    3  R.  8. 912. 

The  prosecutor  of  a  chance  of  lunacy,  if  the  same 
be  made  in  good  faith,  will  not  be  compelled  to  pay 
costs,  even  though  the  inquisition  fail  to  establish  the 
fact  charged.    Brotoer  v.  FHther,  4  Johns.  Ch.  440. 

It  has  also  l>eeu  held  that  a  solicitor  has  no  legal 
claim  against  a  lunatic  for  opposing,  unsuccessfully, 
a  commission  against  him.  But  the  court  may,  in  its 
discretion,  allo^  him  costs,  where  the  fact  of  the 
lunacy  was  so  much  in  doubt  that  the  chancellor,  if 
applied  to,  would  have  directed  such  opposition  u(>on 
the  execution  of  the  commission.  Matter  of  CofikUn^ 
8  Paige.  450. 


RECENT  ENGLISH  DECISIONS. 

ACT  OF  OOD. 

Statutory  oonatruction :  shipping:  oreto  oompeUed  to 
Umte  vessel.— A  statute  which  refers  to  the  matter  of  a 
common  law  liability,  and  declares  to  whom  it  shall 
attach,  will  not  thereby  create  a  new  and  extended 
application  of  that  liability,  unless  it  contains  words 
expressly  declaring  such  a  purpose.  The  10  Vict.,  c.  27 
(the  Harbors,  Doclcs  and  Piers  Act,  1847,)  enacted  that 
**  the  owner  of  every  vessel,  or  float  of  timber,  shall  be 
answerable  to  the  nudertalcers  for  any  damage  done 
by  such  vessel  or  float  of  timber,  through  whose  willful 
act  or  negligence  any  such  damage  is  done;  shall, 
also,  be  liable  to  malce  good  the  same ;  and  the  under- 
talcers  may  detain  any  such  vessel,  or  float  of  timber, 
until  sufficient  security  has  been  given  for  the  amount 
of  damage  done  by  the  same."  There  was  a  proviso 
exempting  the  owner  from  liability  in  cases  where  the 
vessel  was  in  charge  of  a  licensed  pilot,  whom  the 
owner  was  **  bound  by  law  to  employ  and  put  his  ves- 
sel in  charge  of.'*  Held  (affirming  the  judgment  of  the 
Court  of  Appeal),  that,  in  a  case  where  the  damage  to 
the  pier  had  l>een  occasioned  by  a  vessel  through  the 
violence  of  the  winds  and  waves,  at  a  time  when  the 
master  and  crew  had  been  compelled  to  escape  from 
the  vessel,  and  had,  consequently,  no  control  whatever 
over  it,  the  owners  were  not  liable.  Per  the  Lord 
Chancellor  (Lord  Cairns) :  The  clause  is  a  clause  of 
procedure  only,  dealing  with  the  mode  in  which  aright 
of  action  already  existing  shall  be  asserted,  but  not 
creating  a  new  and  extended  liability.  Rkfer  Wear 
Commiuioners  v.  Adamsorit  L.  R.,  2  App.  Cas.  (H.  L.) 
743. 

OOMMON  OARimnt. 

Limitation  of  liability  hy  special  contract:  unreason^ 
able  condition.  —  A  railway  company  made  contracts 
to  carry  animals  from  a  port  of  Ireland  to  a  town  in 
England,  on  **  through  '*  tickets.  The  paper  or  ticket 
contained,  in  substance,  the  following  condition: 
**That  with  respect  to  any  animals,  etc.,  booked 
through  by  them  or  their  agents,  for  conveyance  partly 
by  railway  and  partly  by  sea,  or  partly  by  canal  and 
partly  by  sea,  such  animals,  etc.,  will  only  be  so  con- 
veyed on  the  condition  that  the  company  shall  be  ex- 
empt from  any  liability  for  any  loss  or  damages  which 
may  arise  during  the  carriage  of  such  animals,  etc.,  by 
sea,  from  the  act  of  €k>d,  etc.,  accidents  from  machin- 
ery, etc.,  and  all  and  every  other  damages  and  acci- 


dents of  the  seas,  rivers,  and  navigation  of  whatever 
nature  and  Idnd  soever,  in  the  same  manner  as  if  the 
company  had  signed  and  delivered  to  the  consignor  a 
bill  of  lading  containing  such  condition.  Nor  will 
the  company  t>e  responsible  for  loss  of,  or  damage  to, 
animals,  etc.,  arising  from  damages  or  accidents  of  the 
sea,  or  of  steam  navigation,  the  act  of  God,  etc.,  jet- 
tison, iMMrratry,  coilislon,  carelees  or  unskillful  naviga- 
tion, accidents  connected  with  machinery  or  boilers, 
or  any  default  or  negligence  of  the  master  or  any  of 
the  officers  or  crews  of  the  company's  vessels."  UeM, 
that  the  words  **  master  and  crew  of  the  company's 
vessels,"  in  this  condition  applied  to  all  such  vessels  as 
the  company  should  employ,  and  not  merely  to  vessels 
owned  or  worked  by  the  company  itself ;  and  that  the 
condition  was  unreasonable  and  void.  If  a  railway 
company  is  guilty  of  an  illegality  by  working  steam^ 
boats,  not  being  authorized  by  law  to  work  them,  it 
cannot  set  up  such  illegality  as  an  answer  to  a  claim 
for  damages  arising  out  of  the  wortdng  of  such  steam- 
boaU.  Doolan  t.  MidUmd  Railway  Co.,  L.  R.,  2  App. 
Cas.  (H.  L.)  792. 

CBIXINAL  LAW. 

Venue  in  case  of  embeeetement— A  clerk,  whose  duty 
it  was  to  remit  at  once  to  his  employers,  in  Middlesex, 
all  moneys  collected  by  him  as  their  clerk,  collected  at 
York,  on  the  18th  of  April,  a  sum  of  money  as  such 
clerk,  but  never  remitted  any  portion  of  it.  On  the 
19th  and  26th  of  April  he  wrote  and  posted  from  places 
in  Yorkshire,  to  his  employers  in  Middlesex,  letters, 
making  no  mention  of  the  money  so  collected,  and  on 
the  2Ut  of  April  he  wrote  and  posted  at  Doucaster,  in 
Yorkshire,  to  his  employers,  in  Middlesex,  a  letter 
which  was  Intended  to  make  them  believe  that  he  had 
not  then,  in  fact,  collected  the  money  in  question. 
These  letters  were  duly  received  by  the  employers  in 
Middlesex.  Held,  by  Kelly,  C.  B.,  Field,  Lindley,  and 
Manisty,  JJ.,  that  the  receipt  of  the  letter  of  the  21st 
of  April,  In  Middlesex,  was  sufficient  to  give  jurisdic- 
tion to  try  the  prisoner  in  Middlesex.  Held,  by  Hud- 
dleston,  B., contra,  that  no  part  of  the  crime  was  com- 
mitted in  Middlesex,  and  that  the  prisoner  was  wrongly 
indicted  in  that  county.  The  (^Jieeny.  Rogersy  L.  R., 
8  Q.  B.  D.,  C.  C.  R.  28. 

lilBBL. 

Person  convicted  of  felony:  effect  of  enduring  the  pun- 
ishment :  justification :  9  Qeo.  4,  c.  82,  s.  3.— In  an  action 
by  the  editor  of  a  newspaper  for  libel  in  calling  him  a 
''felon  editor,"  the  defendants  justified,  alleging  that 
the  plaintiff  had  been  convicted  of  felony  and  sen- 
tenced to  twelve  months'  hard  labor.  The  plaintiff 
replied  that  after  his  conviction  he  underwent  his 
sentence  of  twelve  months'  imprisonment  and  hard 
labor,  and  so  became  as  cleared  from  the  crime  and 
its  consequences  as  if  he  had  received  the  queen's  par- 
don under  the  great  seal.  On  demurrer :  Held,  a  good 
reply.  Sfmthle,  that  it  is  defamatory  to  call  a  person 
who  has  been  convicted  of  felony  **  a  convicted  felon," 
If  he  has  received  a  pardon  or  suffered  his  sentence. 
Leyman  v.  Latimer,  L.  R.,  8  Ex.  D.  16. 

MINB8. 

Liability  for  overflow  resuUing  from  working  mines. ^ 
A  mine  owner  will  not  be  liable  to  the  owner  of  an 
adjacent  mine  for  injuiy  occasioned  to  such  adja- 
cent mine,  where  such  injury  proceeds  from  natural 
causes,  in  themselves  l>eyond  his  control,  though  his 
own  acts  may  have  conduced  to  produce  the  injury. 
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if  his  aoto  have  only  been  thoee  of  the  proper 
mnd  ordinary  worlcing  of  his  own  mine,  without  de- 
ftudt  or  negligenoe.  Bnt  where  for  hii  own  oonven- 
ienee  he  does  something,  e.  g.,  divert  the  course  of  a 
stream,  he  must  talce  care  that  the  new  course  pro- 
vided for  it  shall  be  sufficient  to  prevent  mischief  from 
an  overflow,  so  that,  even  if  that  overflow  should  be 
directly  and  mainly  occasioned  by  an  act  of  nature, 
his  own  conduct  in  not  so  forming  the  new  and  di- 
verted course  for  the  stream,  of  form  and  of  sufficient 
capacity  to  carry  off  an  accidental  overflow  of  water, 
even  of  an  exceptional  kind,  will  be  matter  for  con- 
sideration in  determining  the  question  of  his  liability. 
FUUher  v  Smith,  L.  R.,  2  App.  Cas.  (H.  L.)  781. 

UIPAJtIAN     RIGHTS. 

Navigation  of  river  ab<nfe  UdCynot  a  public  right. ^ 
Per  Lord  Hatherley:  These  are  two  totally  distinct 
and  diflisrent  things;  the  one  is  the  right  of  prop- 
erty, and  the  other  is  the  right  of  navigation.  The 
right  of  navigation  is  simply  a  right  of  way. 
Per  Lord  Blackburn  i  The-  public,  who  have  ac- 
quired by  user  the  right  to  navigate  on  an  inland 
water,  have  no  right  of  property.  Per  Lord  Tordon : 
The  right  which  the  public  have  is  a  mere  right  to  use 
the  river  for  the  purposes  of  navigation,  similar  to  the 
right  the  public  have  to  passage  along  a  public  road  or 
foot-path  through  a  private  estate.  Qrr  Eijcing  v. 
Colquhoun,  L.  R.,  2  App.  Cas.  (H.  L.)  889. 

2,  Proprietor's  rights  on  both  sides:  right  to  build  mill 
dam.— Per  Lord  Blackburn :  The  owner  of  the  banks 
of  a  non-navigable  river  may,  without  any  illegality, 
build  a  mill-dam  across  the  stream  within  his  own 
property,  and  divert'the  water  into  a  mill-lade  without 
asking  leave  of  the  proprietors  above  him,  provided 
he  does  not  olMtruct  the  water  from  flowing  as  freely 
as  it  was  wont ;  and  without  asking  the  leave  of  those 
proprietors  below  him,  if  he  takes  care  to  restore  the 
water  to  its  natural  course  before  it  enters  their  laud. 
lb. 

BAUB  OF  lAND. 

Implied  covenant  for  at^acent  and  subjacent  support : 
if^unction  to  restretin  cuUs  calculated  to  endanger,  —The 
vendor  of  land  adjoining  other  laud  of  his  own  under 
which  are  mines  and  minerals,  and  who  knows  at  thQ 
time  of  the  sale  that  the  vendee  is  about  to  erect  upon 
the  land  so  purchased  substantial  buildings,  Implied 
covenants  that  he  will  not  use  or  permit  the  adjoining 
land  to  be  used  in  such  a  manner  as  to  derogate  from 
his  grant.  A  sold  land  to  B  for  the  purpose  of*  an 
iron-foundry.  Adjoining  the  land  so  sold  to  B,  A 
had  other  land  under  which  was  coal.  A  afterward 
leased  the  minerals  to  C,  who  commenced  working 
the  coal  within  such  a  distance  from  the  land  of  B  as 
to  be  reasonably  calculated  to  endanger  its  stability. 
Held,  ground  for  an  Injunction  against  A  and  C, 
although  no  actual  damage  had  been  sustained  by  B. 
Siddons  v.  Short,  Haiiey  &  Co,,  L.  R.,  2  G.  P.  D.  672. 


RECJSNT  BANKRUPTCY  DBCI8I0NB. 

ABRSST. 

Bankrupt  not  entitled  [to  release  from  arrest  in  dvU 
action,^  An  adjudication  of  a  bankrupt,  who  was 
under  arrest  in  a  civil  action  at  the  time  the  proceed- 
ings were  commenced,  does  not  entitle  him  to  a  release 
from  sooh  arrest.  Sup.  Ct.,  New  Hampshire.  Brandon 
NaUondt  Bimk  v.  Hatch,  16  Nat.  Bankr.  Beg.  468. 


INBOBSSMXNT. 

IFTiere  notice  and  protest  not  necessary  to  charge  in- 
domcr.— Where  a  flrm,  which  has  indorsed  a  note  of 
one  of  the  partners,  becomes  bankrupt  before  the 
maturity  of  such  note,  protest  and  notice  to  the  flrm 
of  its  dishonor  Is  not  necessary  in  order  to  prove  it 
against  the  joint  assets.  U.  8.  Dist.  Ct.,  Massachu- 
setts. Ex  parU  Russell;  In  re  Paul,  16  Nat.  Bankr. 
Reg.  476. 

UXN. 

Bights  cf  Uen  creditors  against  batikrupt  estate  and 
purchaser  from  assignee.^  Where  a  suit  against  the 
bankrupt  to  enforce  a  lien  is  pending  at  the  time  of 
adjudication,  the  Hen  creditor  may,  before  any  flnal 
disposition  of  such  suit,  prove  his  demand  in  the 
Bankrupt  Court,  and  have  it  allowed  as  a  lien  claim, 
with  all  the  rights  and  privileges  belonging  to  it  under 
the  bankrupt  law.  Where  property  has,  by  order  of  the* 
Bankrupt  Court,  been  sold  subject  to  a  lien,  the  assign- 
ee's deed  providing  that  such  lien  is  to  remain  in  full 
force,  the  purchaser  is  estopped  to  deny  the  validity  of 
such  lien.  Where  the  Bankrupt  Court  has  adjudged  a 
claim  to  be  a  lien  upou  property  of  the  bankrupt,  it  has 
jurisdiction  of  an  action  to  enforce  such  lien  against 
third  parties  who  have  purchased  said  property  sub- 
ject to  the  lien  at  a  sale  by  the  assignee.  U.  8.  Dlst. 
Ct.,  Maine.  Bucknam  v.  Dum^,  16  Nat.  Bankr.  Reg 
470. 

PARTIBB. 

Any  creditor  fnay  intervene  on  return  day,— Any 
creditor,  whose  interests  are  directly  affected  by  the 
proceedings,  may  intervene  and  contest  the  allegations 
of  the  petition  with  regard  to  acts  of  bankruptcy,  not- 
withstanding the  debtor  fails  to  appear  on  the  return 
day.  U.  8,  Dist.  Ct.,  California.  In  re  Jonas,  16  Nat. 
Bankr.  Reg.  452. 

PABTNBB8HIP. 

Petition  against  firm:  who  may  join  in:  involuntary 
petition  procured  by  debtor,— Where  the  requisite  num- 
ber of  creditors  join  in  a  petition  against  a  firm,  it  is 
not  necessary  that  they  should  all  be  creditors  of  the 
flrm.  The  taking  of  partnership  property,  when  the  firm 
is  insolvent,  to  pay  a  debt  not  a  debt  of  the  firm, 
although  each  of  the  partners  may  be  liable  for 
it,  is  an  act  of  bankruptcy.  Where  the  requisite 
number  of  creditors  have  signed  the  petition, 
an  adjudication  will  not  be  set  aside  on  the 
ground  that  such  petition  was  procured  by  the 
bankrupts  as  an  Involuntary  one  to  avoid  the 
necessity  of  procuring  the  assent  of  the  necessary 
number  of  creditors  in  case  of  a  deficiency  of  assets; 
there  can  be  no  legal  fraud  in  procuring  an  adjudica- 
tion on  involuntary  proceedings  unless  it  should  be 
followed  by  a  discharge  that  could  not  be  had  on  vol- 
untary proceedings.  An  adjudication  by  default  can 
only  be  opened  at  the  instance  of  a  party  to  the  default. 
U.  8.  Dist.  Ct.,  Vermont.  In  re  Matot,  16  Nat.  Bankr. 
Reg.  486. 

PSNDINO  AOTION. 

Who  may  prosecute,— A  bankrupt  may  continue  to 
prosecute  an  action  pending  at  the  time  of  adjudica- 
tion where  the  cause  of  action  is  one  which  does  not 
pass  to  the  assignee.  Where  the  cause  of  action  is  one 
which  passes  to  the  assignee,  he  should  be  notified  and, 
in  case  of  his  refusal,  the  action  must  be  dismissed. 
An  order  that  a  nonsuit  be  entered  in  case  the  assignee 
did  not  appear  within  a  specified  time,  held  to  be  errone- 
ous. Sup.  Ct.,  New  Hampshire.  Towle  v.  Davenport, 
16  Nat.  Bankr.  Ree.  478. 
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LIMITATION  OF  TAXATION  IN  CORPORATE 
CHARTER  A  CONTRACT  NOT  ALTER- 
ABLE BY  STATE  LEGISLATION. 

SUPRBHB  OOUBT  OF  THE  UNTTBD  STATES,  OCTO- 
BBB  TERM,  1877. 

Farbington,  Plain  tiff  in  Error,  v.  Statm  of 
Tknnsssbb. 

The  charter  of  a  bank,  granted  by  the  State  of  Tennessee, 
contained  this :  '*The  said  company  shall  pay  to  the 
State  an  annual  tax  of  one-half  of  one  per  cent  on  each 
share  of  the  capital  stock  subscribed,  which  shall  be  in 
lieu  of  all  other  taxes.*'  Subsequently,  under  the  State 
revenue  law,  annual  taxes  were  imposed  on  shares  of 
the  stock  amounting  to  one  and  one-sixth  per  cent 
thereon.  Hdd,  that  the  provision  as  to  taxation  con- 
tained in  the  charter  was  a  contract  between  the  State 
and  the  corporation  limiting  the  amount  of  taxation,  and 
that  the  revenue  law  authorising  a  greater  taxation  was 
in  contravention  of  the  contract  and  invalid  under  the 
'     Federal  Constitution. 

IN  error  to  the  Sapreme  Court  of  the  Stat«  of  Ten- 
nessee.   The  opinion  states  the  case. 

Mr.  Justice  Swayns  delivered  the  opinion  of  the 
court. 

This  case  lies  within  narrow  limits.  The  question  to 
be  decided  arises  under  the  Constitution  of  the  United 
States.  The  ground  of  the  discussion  has  been  well 
trodden  by  our  predecessors.  Little  is  left  for  us  but 
to  apply  the  work  of  other  minds.  The  facts  are 
agreed  by  the  parties  and  may  l>e  briefly  stated. 

The  Union  and  Planters'  Bank  of  Memphis  was  duly 
organized  under  a  charter  granted  by  the  legislature 
of  Tennessee  by  two  acts,  bearing  date  respectively  on 
the  :90th  of  March,  1858,  and  the  12th  of  February,  1869. 
Since  its  organization  It  has  been  doing  a  regular 
banking  business.  Its  capital  stock  subscribed  and 
paid  In  amounts  to  $675,000,  divided  into  6,760  shares 
of  one  hundred  dollars  each .  Farringtou,  the  plaintiff 
in  error,  was,  throughout  the  year  1872,  the  owner  of 
150  shares  of  the  value  of  $15,000. 

The  tenth  section  of  the  charter  of  the  bank  declares 
*'that  the  said  company  shall  pay  to  the  State  an 
annual  tax  of  one-half  of  one  per  cent  on  each  share 
of  the  capital  stock  8ubscril>ed,  which  shall  be  in  lieu 
of  all  other  taxes." 

The  State  of  Tennessee  and  the  county  of  Shelby 
claiming  the  right,  under  the  revenue  laws  of  the 
State,  to  tax  the  stock  of  the  plaintiff  In  error,  assessed 
and  taxed  it  for  the  year  1872.  It  was  assessed  at  its 
par  value.  The  tax  imposed  by  the  State  was  forty 
cents  on  the  hundred  dollars,  making  the  State  tax 
sixty  dollars.  The  county  tax  was  one  dollar  and 
twenty  cents  on  the  hundred  dollars,  making  the 
county  tax  one  hundred  and  eighty  dollars. 

The  plaintiff  in  error  denies  the  right  of  the  State 
and  county  to  impose  these  taxes.  He  claims  that  the 
tenth  section  of  the  charter  was  a  contract  between 
the  State  and  the  bank ;  that  any  other  tax  than  that 
therein  specified  Is  expressly  forbidden,  and  that  the 
revenue  laws  imposing  the  taxes  in  question  Impair  the 
obligation  of  the  contract.  The  Supreme  Court  of  the 
State  adjudged  the  taxes  to  be  valid.  The  case  was 
thereupon  removed  to  this  court  by  the  plaintiff  in 
error  for  review. 

A  compact  lies  at  the  foundation  of  all  national  life. 
Contracts  mark  the  progress  of  communities  in  civil- 
ization and  prosperity.  They  guard,  as  far  as  is  possi- 
ble, against  the  fluctuations  of  human  aflklrs.  They 
seek  to  give  stability  to  the  present  and  certainty  to 
the  future.    They  gauge  the  confidence  of  man  in  the 


truthfulness  and  Integrity  of  his  fellow  nuui.  Thej 
are  the  springs  of  business,  trade,  and  oommeroe. 
Without  them  society  could  not  go  on.  Spotless  faith 
in  their  fulfillment  honors  alike  communities  and  indi- 
viduals. Where  this  is  wanting  in  the  body  politic, 
the  process  of  descent  has  begun  and  a  lower  plane  Is 
speedily  reached.  To  the  extent  to  which*  the  defect 
exists  among  individuals,  there  is  decay  and  degener- 
acy. As  are  the  integral  parts,  so  is  the  aggregated 
mass.  Under  a  monarchy  or  aristocracy  order  may  be 
upheld  and  rights  enforced  by  the  strong  arm  of 
power.  But  a  republican  government  can  have  no 
foundation  but  the  virtue  of  its  citizens.  When  that 
is  largely  impaired,  all  is  in  peril.  It  is  needless  to  lift 
the  veil  and  contemplate  the  future  of  such  a  people. 
Tristy,  ChUd,  21  WalL  441;  1  Moutesque*8  Spirit  of 
Laws,  25.  History  but  repeats  itself.  The  trite  old 
aphorism,  that  *' honesty  is  the  best  policy,"  is  true 
alike  of  individuals  and  communities.  It  Is  vital  to 
their  highest  welfare. 

The  Cionstitution  of  the  United  States  wisely  pro- 
tects this  Interest,  public  and  private,  from  invasion 
by  State  laws.  It  declares  that  *'  no  State  shaU  *  * 
*  pass  any  *  *  *  law  impairing  the  obligation  of 
contracts."— Art.  I,  §  10.  This  limitation  no  mem- 
ber of  the  Union  can  overpass.  It  is  one  of  the  most 
important  functions  of  this  tribunal  to  apply  and 
enforce  it  upon  all  proper  occasions. 

This  controversy  has  been  conducted  in  a  spirit  of 
moderation  and  fairness  eminently  creditable  to  both 
parties.  The  State  is  obviously  seeking  only  what  she 
deems  to  be  right.  The  judges  of  her  own  highest 
oourt,  whence  the  case  came  here,  were  divided  in 
opinion. 

Contracts  are  executed  or  executory.  A  contract  is 
executed  where  every  thing  that  was  to.be  done  is  done 
and  nothing  remains  to  be  done.  A  grant  actually  made 
is  within  this  category.  Such  a  contract  requires  no 
consideration  to  support  it.  A  gift  consummated  is  as 
valid  in  law  as  any  thing  else.  Dartmouth  College  v. 
Woodioard,  4  Wheat.  682,  688.  An  executory  con- 
tract is  one  where  it  l8  stipulated  by  the  agreement  of 
minds,  upon  a  sufficient  consideration,  that  something 
is  to  be  done  or  not  to  be  done  by  one  or  both  the 
parties.  Only  a  slight  consideration  is  necessaiy. 
PUlans  V.  Van  Mirop,  3  Burr,  1,668;  Forth  v.  Stanton^ 
2  Saunders,  211 ;  Williams,  note  2,  and  the  cases  there 
cited. 

The  constitutional  prohibition  applies  alike  to  both 
executory  and  executed  contracts,  by  whomsoever 
made.  The  amount  of  the  impairment  of  the  obliga- 
tion is  immaterial.  If  there  be  any,  it  Is  sufficient  to 
bring  into  activity  the  constitutional  provision  and 
the  judicial  power  of  this  court  to  redress  the  wrong. 
Von  Hoffman  v.  Oity  cf  Quincy,  4  Wall.  561. 

The  doctrine  of  the  sacredness  of  vested  rights  has 
its  root  deep  in  the  common  law  of  England,  whence 
so  much  of  our  own  has  been  transplanted.  Kent,  then 
chief  justice,  said :  it  is  a  principle  of  that  law,  *'  as 
old  as  the  law  itself,  that  a  statute  even  of  its  omnipo- 
tent Parliament  is  not  to  have  a  retrospective  effect. 
Nova  constiUUio  ftUttris  formam  imponere  debet  et  non 
prtterUiB  (Bracton,  lib.  228,  2  Inst.  292)."  Dashv,  Van 
KUck,  7  Johns.  471;  see,  also.  Society  y.  Wheeler,  2 
GaU.  104,  and  Broom's  Legal  Maxims,  84. 

It  was  settled  at  an  early  period,  that  it  was  the 
prerogative  of  the  king  to  create  corporations,  but  he 
could  not  grant  the  same  identical  powers  to  a  second 
corporation  while  the  prior  one  subsisted,  and  unless 
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the  power  was  reserved,  he  could  not  alter,  amend,  or 
annul  a  charter  without  the  consent  of  the  corporate 
body  to  which  it  belonged.  To  the  extent  of  such  as- 
sent amendments  were  effectual,  and  no  further. 
Dartmouth  CoUege  v.  Woodward,  supra,  675;  Bex  v. 
Passmore,  8  T.  R.  290,  4nd  the  cases  cited. 

In  the  worst  times  of  English  history  no  attempt 
was  made  by  the  Crown  to  do  either  of  the  things 
in  invitum, 

Near  the  close  of  the  reign  of  Charles  the  I,  the 
charters  of  many  cities  were  wrested  from  them.  The 
case  of  the  city  of  London  was  the  most  memorable. 
It  was  done  under  the  forms  of  law  by  means  of  a  cor- 
rupt judiciary.  After  the  close  of  the  Revolution  of 
1688,  and  the  accession  of  William  and  Mary  to  the 
throne,  the  charter  of  the  metropolis  was  restored  and 
immunity  was  given  to  it  against  such  assaults  in 
future  by  an  act  of  Parliament.  3  Bl.  Com.  264;  2 
Camp.  Lives  of  Chief  Justices,  4L 

It  is  the  theoiy  of  the  British  constitution  that  Par- 
liament is  omnipotent.  It  can  pass  brlls  of  attainder 
and  acts  of  confiscation .  Gibbon's  Autobiography,  14. 
It  cao  also  create  and  destroy  corporations.  But 
these  things  involve  the  exercise,  not  of  its  ordinary, 
but  of  an  extraordinary  power,  not  unlilce  that  of  the 
Roman  Emperors,  sometimes  applied  in  moulding  and 
administering  the  civil  law  In  special  cases. 

In  The  Khig  v.  Passmore^  impra,  246,  BuUer,  Justice, 
said  he  **  considered  the  grant  of  incorporation  to  be  a 
compact  between  the  Crown  and  a  certain  number  of 
the  subjects,  the  latter  of  whom  undertake,  in  consid- 
eration of  the  privileges  which  are  bestowed,  to  exert 
themselves  to  "  carry  out  the  objects  of  the  grant. 

The  question  whether  there  is  in  such  oases  a  con- 
tract within  the  meaning  of  the  contract  clause  of  the 
Constitution  of  the  United  States  came  for  the  first 
time  before  this  court  in  the  Dartmouth  College  case. 
A  college  charter  was  granted  by  the  king  before  the 
American  Revolution.  The  State  of  New  Hampshire 
by  several  acts  of  her  legislature,  of  the  27th  of  June 
and  of  the  18th  and  28th  of  December,  1816,  attempted 
materially  to  change  the  original  charter  and  modify 
the  government  of  the  Institution  which  had  grown 
up  under  it.  The  college  resisted.  ■  The  case  was 
brought  here  for  final  decision.  It  was  argued  at  the 
bar  with  consummate  ability.  The  judgments  of  the 
justices  of  this  court  who  delivered  opinions  were 
cbaracterized  by  a  wealth  of  learning  and  force  of 
reasoning  rarely  equaled.  Perhaps  the  genius  of 
Marshall  never  shone  forth  in  greater  power  and  lustre. 
It  was  said,  among  other  things,  that  the  ingredients 
of  a  contract  are  parties,  consent,  consideration,  and 
obligation .  The  case  presented  all  these .  The  parties 
were  the  king  and  the  donees  of  the  powers  and  priv- 
ileges conferred.  Consent  was  shown  by  what  they 
did .  The  consideration  was  the  investment  of  moneys 
for  the  purposes  of  the  foundation,  the  public  benefits 
expected  to  accrue,  and  an  implied  undertaking  of  the 
corporation  faithfully  to  fulfill  the  duties  with  which 
it  was  charged.  The  obligation  was  to  do  the  latter 
under  the  penalty  of  forfeiture  in  case  of  ^^nonuser, 
misuser,  or  abuser."  On  the  part  of  the  king  there 
was  an  implied  obligation  that  the  life  of  the  compact 
should  be  subject  to  no  other  contingency.  The  ques- 
tion decided  in  that  case  has  since  been  considered  as 
finally  settled  in  the  jurisprudence  of  the  entire 
country.  Murmurs  of  doubt  and  dissatisfaction  are 
oocasioually  heard,  but  there  has  been  no  re-argument 
hero  and  none  has  been  asked  for.    The  same  doctrine 


has  been  often  reaffirmed  in  later  cases.  The  last  one 
is  The.  Morris  A  Essex  R.  R  Co.  v.  Yard,  Comm'r,  de- 
cided at  this  term.  In  none  of  them  has  there  been  a 
dissent  upon  this  point. 

Incases  Involving  Federal  questions  affecting  a  State 
the  State  cannot  be  regarded  as  standing  alone.  It 
belongs  to  a  union  consisting  of  itself  and  all  Its  sister 
States.  The  Constitution  of  that  union  and  *'  the  laws 
made  in  pursuance  thereof  are  the  supreme  law  of  the 
land,  *  *  *  any  thing  In  the  Constitution  or  laws  of 
any  State  to  the  contrary  notwithstanding,"  and  that 
law  is  as  much  a  part  of  the  law  of  every  State  as  its 
own  local  laws  and  Constitution.  Farmers  and  Me- 
chanics' Bank  v.  Veering,  1  Otto,  29. 

Tet  every  State  has  a  sphere  of  action  where  the 
authority  of  the  national  government  may  not  intrude. 
Within  that  domain  the  State  Is  as  If  the  union  were 
not.  Such  are  the  checks  and  balances  In  our  compli- 
cated but  wise  system  of  State  and  national  polity. 

This  case  turns  upon  the  construction  to  be  given  to 
the  tenth  section  of  the  charter  of  the  bank.  Our 
attention  has  been  called  to  nothing  else. 

The  exercise  of  the  taxing  power  is  vital  to  the 
functions  of  government.  Except  where  specially 
restrained,  the  States  possess  It  to  the  fullest  extent. 
Prima  facie  It  extends  to  all  property,  corporeal  and 
incorporeal,  and  to  every  business  by  which  livelihood 
or  profit  is  sought  to  be  made  within  their  jurisdic- 
tion. When  exemption  is  claimed  it  must  be  shown 
indubitably  to  exist.  At  the  outset  every  presump- 
tion is  against  it.  A  well-founded  doubt  is  fatal  to 
the  claim.  It  Is  only  when  the  terms  of  the  concession 
are  too  explicit  to  admit  fairly  of  any  other  construc- 
tion that  the  proposition  can  be  supported.  West 
Wiscotisin  R,  R,  Co.  v.  Supervisors,  98  U.  S.  698  ; 
Tucker  v.  Ferguson,  22  Wall.  527. 

Can  the  exemption  here  In  question,  examined  by 
the  light  of  these  rules,  be  held  valid  7 

Upon  looking  into  the  section  several  things  clearly 
appear :  (1)  The  tax  specified  Is  upon  each  share  of  the 
capital  stock  and  not  upon  the  capital  stock  Itself. 
(2)  It  Is  upon  each  share  sttbscribed.  Nothing  is  said 
about  what  is  paid  in  upon  It.  That  is  immaterial. 
The  fact  of  subscription  is  the  test,  and  that  alone 
Is  sufficient.  (8)  This  tax  Is  declared  to  be  ^*in  Heu  of 
all  other  taxes.*'  Such  was  the  contract  of  the  parties. 
The  capital  stock  and  the  shares  of  the  capital  stock 
are  distinct  things.  The  capital  stock  is  the  money 
paid  or  authorized  or  required  to  ;be  paid  in  as  the 
basis  of  the  business  of  the  bank,  and  the  means  of 
conducting  its  operations.  It  represents  whatever  It 
ma3rfbe  Invested  In.  If  a  large  surplus  be  accumulated 
and  laid  by,  that  does  not  become  a  part  of  it.  The 
amount  authorized  cannot  be  increased  without  proper 
legal  authority .  If  there  be  losses  which  Impair  it, 
there  can  be  no  formal  reduction  without  the  like 
sanction .  No  power  to  increase  or  diminish  it  belongs 
Inherently  to  the  corporation.  It  Is  a  trust  fund  held 
by  the  corporation  as  a  trustee.  It  is  subject  to  taxa- 
tion like  other  property.  If  the  bank  fail,  equity  may 
lay  hold  of  It,  administer  it,  pay  the  debts,  and  give 
the  residuum.  If  there  be  any,  to  the  stockholders.  If 
the  corporation  be  dissolved  by  judgment  of  law, 
equity  may  Interpose  and  perform  the  same  functions. 
Wood  V.  Dummer,  8  Mason,  808;  Curran  v.  Arkansas, 
16  How.  304;  Gordon  v.  Appeal  Tax-Court,  8  id. 
188;  Peopfe  v.  Commrs.,  4  WaU.  268;  Van  Allen  v. 
The  Assessors,  3  id.  684;  Queen  v,  Arnaud,  9  Ad.  & 
EI.  (X.  S.)  800:  Bank  Tax  Cases.  2  WaU.  209. 
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The  shares  of  the  oapital  stook  are  usually  repre- 
sented by  oertiflcates.  Every  holder  is  a  cestui  que 
trust  to  the  extent  of  his  ownership.  The  shares  are 
held  and  may  be  bought  and  sold  and  taxed 
like  other  property.  Each  share  represents  an 
aliquot  part  of  the  capital  stook.  But  the  holder 
cannot  touch  a  dollar  of  the  principal.  He  is  en- 
titled only  to  share  in  the  dividends  and  profits. 
Upon  the  dissolution  of  the  institution  each  share- 
holder is  entitled  to  a  proportionate  share  of  the  redid- 
uum  after  satisfying  all  liabilities.  The  liens  of  all 
creditors  are  prior  to  his.  The  corporation,  though 
holding  and  owning  the  oapital  stock,  cannot  vote 
upon  it.  It  is  the  right  and  duty  of  the  shareholders 
to  vote.  They  in  this  way  give  continuity  to  the  life 
of  the  corporation,  and  may  thus  control  and  direct 
its  management  and  operations.  The  capital  stook 
and  the  shares  may  bothibe  taxed,  and  It  is  not  double 
taxation.  The  bank  may  be  required  to  pay  the  tax 
out  of  its  corporate  funds,  or  be  authorized  to  deduct 
the  amount  paid  for  each  stockholder  out  of  his  divi- 
dends. Angel  and  Ames  on  Corp.,  §9  666,  557;  Union 
Bank  v.  The  State,  9  Yerg.  49:  3  Wall.,  tupra;  BradUy 
V.  The  People^  4  id.  462;  9  Adolph  &  Ellis,  supra; 
Nat.  Bank  v.  Com,,  9  WaU.  353;  StaU  v.  Branin,  8 
Zabr.  484;  McCulloch  v.  Maryland,  4  Wheat.  486. 

There  are  other  objects  in  ^this  connection  liable  to 
taxation.    It  may  be  well  to  advert  to  some  of  them. 

1.  The  franchise  to  be  a  corporation  and  exercise  its 
powers  in  the  prosecution  of  its  busineds.  Burroughs 
on  Taxation,  §  85;  HamiUon  v.  Massachusetts,  6 
WaU.  638;  Wilmington  R.  R.  v.  Bead.  13  id.  2&L 

2.  Accumulated  earnings.  State  v.  Titter^  34  N.  J. 
Law,  493;  SL  Louis  Mutual  In»,  Co.  v.  C/uwtes,  47  Mo. 
462. 

8.  Profits  and  dividends.  Attomey-Oenerdlr.  Bahk^ 
etc,  4  Jones'  Eq.  (N.  G)  289. 

4.  Real  estate  belonging  to  the  corporation  and  neo- 
essary  for  Its  business.  Wilmington  R.  R,  v.  Read,  13 
WaU.  264;  The  Bank  of  Cape  Fear  v.  Edwards,  5  Ired. 
516. 

5.  Banks  and  bankers  are  taxed  by  the  United  States : 
1.  On  their  deposits.  2.  On  the  oapital  employed  in 
their  business.  3.  On  their  circulation.  4.  On  the 
notes  of  every  person  or  State  bank  used  and  paid  out 
for  circulation.    Revised  Laws  U.  8.  673. 

The  States  are  permitted  in  addition  to  tax  the 
shares  of  the  national  banks.    Id.  1015. 

This  enumeration  shows  the  searching  and  compre- 
hensive taxation  to  which  such  institutions  are  sub- 
jected where  there  is  no  protection  by  previous 
compact. 

Unrestrained  power  to  tax  is  power  to  destroy. 
McCuUocIi  V.  Maryland,  4  Wheat.  316. 

When  this  charter  was  granted  the  State  might  have 
been  silent  as  to  taxation.  In  that  case  the  power 
would  have  t>een  unfettered.  Providence  Battk  v. 
Billings,  4  Pet.  614.  It  might  have  reserved  the  power 
as  to  some  things  and  yielded  it  as  to  others.  It  had 
the  power  to  make  its  own  terms  or  to  refuse  the  char- 
ter. It  chose  to  stipulate  for  a  specified  tax  on  the 
shares,  and  declared  and  bound  Itself  that  this  tax 
should  be  '*  in  lieu  of  all  other  taxes.'' 

There  is  no  question  before  us  as  to  the  tax  imposed 
on  the  shares  by  the  charter.  But  the  State  has  by 
her  revenue  law  imposed  another  and  an  additional 
tax  on  these  same  shares.  This  is  one  of  those  *^  other 
taxes  '*  which  it  had  stipulated  to  forego.  The  Iden- 
tity of  the  thing  doubly  taxed  is  not  affected  by  the 


fact  that  in  one  case  the  tax  is  to  be  paid  vicariously 
by  the  bank,  and  in  the  other  by  the  owner  of  the 
share  himself.  The  thing  thus  taxed  is  stiU  the  same, 
and  the  second  tax  is  expressly  forbidden  by  the  con- 
tract of  the  parties.  After  the  most  careful  considera- 
tion we  can  come  to  no  othef  conclusion.  Such,  we 
think,  must  have  been  the  understanding  and  intent 
of  the  parties  when  the  charter  was  granted  and  the 
bank  was  organized.  Any  other  view  would  ignore 
the  covenant  that  the  tax  specified  should  be  *'  in  lieu 
of  all  other  taxes."  It  would  blot  those  terms  from 
the  context  and  construe  It  as  if  they  were  not  a  part 
of  it. 

There  Is  no  reservation  or  discrimination  as  to  any 
''Mother  tax/'  All  are  alike  included.  Such  Is  the 
natural  effSct  of  the  language  used.  The  most  subtle 
cusuistry  to  the  contrary  is  unavailing.  Under  such  a 
contract  between  individuals  a  doubt  could  not  have 
existed.  It  mayas  well  be  said  the  power  is  reserved 
to  tax  anything  else  as  further  to  tax  the  shares. 

We  cannot  so  hold  without  interpolating  into  the 
clause  a  term  which  it  does  not  contain.  This  we  may 
not  do.  Our  duty  is  to  enforce  the  contract  as  w&  find 
it  and  not  to  make  a  new  one.  If  it  was  intended  to 
make  the  exception  claimed  from  the  universaUty  of 
the  exemption  as  expressed,  it  would  have  been  easy 
to  say  80,  and  It  Is  fairly  to  be  presumed  this  would 
have  been  done.  In  the  absence  of  this  expression  we 
can  find  no  evidence  of  such  an  intent.  Our  view  is 
fuUy  sustained  by  the  leading  authorities  upon  the 
subject.    We  wiU  refer  to  a  few  of  them. 

In  the  Binghamtofi  Bridge  Case,  it  was  declared  by 
the  act  of  the  legislature  authorizing  the  bridge  to  be 
built,  that  it  should  not  be  lawful  to  build  any  other 
bridge  within  two  miles  above  or  below  the  one  so 
authorized.  This  court  held  the  inhibition  to  be  a 
covenant,  and  upheld  and  enforced  the  restriction 
against  the  authority  conferred  by  a  later  act  of  the 
legislature  authorizing  a  bridge  to  be  so  built.  8 
Wall.  78. 

In  The  WUmington  Railroad  v.  Read,  13  Wall.  264, 
the  charter  declared  that  '*  the  property  of  said  com- 
pany and  the  shares  therein  shall  be  exempt  from  any 
public  charge  or  tax  whatsoever.**  The  legislature 
passed  laws  taxing  the  entire  franchise  and  roUing- 
stock  and  certain  lots  of  land  necessary  to  the  business 
of  the  company.  This  court  held  the  exemption  to  be 
a  contract,  and  adjudged  the  laws  to  be  void. 

T/te  Union  Bank  v.  The  StaU,  9  Terg.  490,  is  a  case 
marked  by  eminent  judicial  ability  and  careful 
thought.  There  it  was  stipulated  *'  that  in  considera- 
tion of  the  privUeges  granted  by  this  charter,  the  bank 
agrees  to  pay  to  the  State  annually  the  one-half  of  one 
per  cent  on  the  amount  of  the  capital  stook  paid  In  by 
stockholders  other  than  the  State." 

It  was  held  that  a  further  tax  on  the  capital  stock 
was  void,  but  that  the  State  might  tax  the  shares  in 
the  hands  of  individuals. 

In  the  case  before  us  the  charter  tax  is  upon  the 
shares.  The  tax  complained  of  is  a  further  tax  on 
those  shares.  Without  the  phrase  ''  in  lieu  of  aU  other 
taxes'*  the  paralleUsm  Is  complete.  A  further  tax 
could  no  more  be  Imposed  upon  the  shares  in  one  case 
than  upon  the  capital  stock  in  the  other.  The  same 
negative  considerations  apply  to  both. 

In  Th€  Bank  of  Cape  Fear  v.  Edwards,  5  Ired.  516, 
the  charter  provided  '*  thatu  tax  of  twenty-five  cents 
on  each  share  of  stock  owned  by  individuals  in  said 
bank  shaU  be  annually  paid  Into  the  treasuty  of  the 
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State  by  the  presideat  or  oasbier  of  the  said  baiik  ou 
or  before  the  first  day  of  October  iu  each  year,  aiid  the 
said  bank  ahaU  not  be  liable  to  any  further  tax,  *'  It  waa 
held  that  the  bank  was  liable  to  no  other  tax.  State  or 
county,  and  that  the  banking-house  and  the  lot  upon 
which  it  stood  was  within  the  exemption. 

Gordon  v.  The  Appeal  TaoD-Court  seems  to  us  conclu- 
8ire  of  the  case  in  hand.  The  legislature  of  Maryland 
continued  the  charters  of  certain  banks  on  condition 
that  they  would  make  a  road  and  pay  a  school  tax; 
and  it  was  provided  that  upon  any  of  the  banks  com- 
plying, the  faith  of  the  State  was  pledged  not  to  impose 
*any  further  tax  or  burden  upon  them  during  the  con- 
tinuance of  their  charters  under  the  act. 

It  was  held  by  this  court  that  this  was  a  contract, 
and  that  It  exempted  the  atockholderg  from  a  tax  levied 
upon  them  as  individuals,  according  to  the  amount  of 
their  stock. 

Comment  here  is  unnecessary.  The  points  of  analogy 
are  too  obvious  and  cogent  to  require  remark.  See, 
also.  The  State  Bank  v.  ^'tioop,  16  How.  868;  Dodge  y. 
Woobtey,  18  id.  831,  and  The  Home  of  the  Friettdlees 
v.  Ro%ue,  8  Wall.  430. 

The  decree  of  the  Supreme  Court  of  Tennessee  is 
reversed,  and  the  case  will  be  remanded  with  direc- 
tions to  enter  a  decree  in  favor  of  the  plaintiff  In  error. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

AQXNGT. 

1.  Principal  cannot  retain  property  acquired  through 
fraud  of  agent:  acta  of  government  ojSficer.— Where  the 
money  or  property  of  an  innocent  person  has  gone 
into  the  coffers  of  the  nation  by  means  of  a  fraud  to 
which  its  agent  was  a  party,  such  money  «>r  property 
cannot  be  held  by  the  United  States  against  the  claim 
of  the  wronged  and  injured  party.  Judgment  of 
Court  of  Claims  affirmed.  United  States,  appellant  v. 
State  National  Bank  of  Boston,  Opinion  by  Sway ne,  J. 

2.  Means  borrowed  to  cover  defalcaHon.—A  firm  had 
borrowed  money,  belonging  to  the  government,  from 
the  cashier  of  its  sub-treasury.  In  order  to  enable  the 
cashier  to  cover  up  his  violation  of  duty,  and  in  pur- 
suance of  an  agreement,  one  of  the  firm  procured  a 
bank  officer  to  purchase  gold  certificates,  which  were 
to  be  deposited  in  the  sub-treasury,  to  remain  to  the 
subsequent  day.  Th^  bank  officer  did  so,  and  a  receipt 
for  the  certificates  was  given  by  the  cashier  to  C,  who 
indorsed  it  to  the  bank  officer.  The  receipt  entitled 
its  owner  to  receive  gold  certificates  for  those  depos- 
ited, or  their  equivalent,  on  demand .  The  bank  officer 
had  no  knowledge  of  the  plan  of  the  firm  and  the  cash- 
ier, and  the  transaction  he  entered  Into  was  a  usual  one. 
Held,  that  the  government  obtained  no  title  to  the 
oertiflcates,  but  was  liable  to  return  their  value  to  the 
bank.  lb. 

OABBIXB  OF  PASSENGERS.  ^ 

Who  is  not  a  gratuitwts  passenger :  stipulation  on  ticket 
against  carriers*  negligence  invalid. —  Plaintiff  below 
waa  negotiating,  at  Portland,  Me.,  with  defendant  be- 
low, a  railway  company,  for  the  Introduction  on  Its 
road  of  a  patent  car  coupling,  and  was  requested  by 
defendant  to  go  to  Montreal  and  see  one  of  its  officers 
there,  defendant  agreeing  to  pay  his  expenses.  He 
was  given  a  pass  directing  conductors  to  pass  him  from 
Portland  to  Montreal.  The  pass  contained  this  condi- 
tion :  **  The  person  accepting  this  free  ticket  In  cou- 
rideratioa  thereof  assumes  all  risk  of  all  accidents,  and 


expressly  agrees  that  the  company  shall  not  be  liable, 
under  any  circumstances,  whether  of  negligence  by 
their  agents  or  otherwise,  for  any  injury  to  the  person 
or  for  any  loss  or  injury  to  the  property  of  the  passen- 
ger using  the  ticket.  If  presented  by  any  other  per- 
son than  the  individual  named  therein,  the  conductor 
will  take  up  this  ticket  and  collect  fare.*'  While  trav- 
eling from  Portland  to  Montreal,  on  this  pass,  on  one 
of  defendant's  trains,  plaintiff  was  injured  by  de- 
fendant's negligence.  Held,  (1)  that  plaintiff  was  car- 
ried for  hire,  in  pursuance  of  an  agreement,  and  not 
as  a  gratuitous  passenger;  (2)  that  it  was  not  compe- 
tent for  defendant  to  stipulate  against  liability  for  its 
own  negligence  In  such  a  case,  and  it  was  liable  for  the 
injury.  Railroad  Co,  v.  Lockwood,  17  Wall.  367. 
Judgment  of  Circuit  Court,  Maine,  affirmed.  Oratid 
Tr%ink  R*y  Co,,  plaintiff  in  error,  v.  Stevens,  Opinion 
by  Bradley,  J. 

CONSTITUTION AI«  lAW, 

L  Provision  forbidding  special  legislation.— The  Con- 
stitution of  the  State  of  Alabama  declares  that  *'  Cor- 
porations may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act,  except  for  municipal 
purposes.**  An  act  of  the  legislature  authorized  the 
Wills  Valley  Railroad  Company  (a  pre-existing  corpora- 
tion) to  purchase  the  railroad  and  franchises  of  the 
Northeast  and  Southwestern  Alabama  Railroad  Com- 
pany (another  pre-existing  corporation);  and,  after 
doing  so,  to^change  its  own  name  to  that  of  the  Ala- 
bama and  Chattanooga  Railroad  Company.  Held, 
that  there  was  nothing  in  this  legislation  repugnant  to 
the  constitutional  provision  referred  to.  That  pro- 
vision cuuid  not  be  construed  to  prohibit  the  legisla- 
ture from  changing  the  name  of  a  corporation,  or  from 
giving  It  power  to  purchase  additional  property;  and 
this  was  all  that  it  did  in  this  case.  No  new  corporate 
powers  or  franchises  were  created.  Decree  of  Circuit 
Court,  S.  D.  Alabama,  affirmed.  Wallase,  appellant,  v. 
Loomis,    Opinion  by  Bradley,  J. 

2.  Priority  among  mortgages :  acts  affecting.—  A  rail- 
road company  issued  mortgage  bonds  upon  its  road, 
payable  in  lawful  money.  These  bonds  were  guaran- 
teed by  the  State,  and  thereafter  the  company 
indorsed  upon  them  a  promise  to  pay  them  In  gold. 
Ueld,  not  to  affect  the  priority  of  the  security  over  a 
second  mortgage  on  the  same  property.  lb. 

NATIONAL  BANK. 

Indebtedness  to,  for  more  than  one-tenth  of  capital 
recoverable. —  Defendant  became  indebted  to  plaintiff, 
a  national  bank,  to  an  amount  exceeding  one- tenth  of 
the  capital  stock  of  such  bank.  Held,  that  the  pro- 
vision of  the  national  banking  law  (i  27)  forbidding 
the  liabilities  of  any  one  person,  firm  or  corporation 
to  a  national  bank  to  exceed  one-tenth  of  the  capital 
stock  paid  in  of  such  bank,  did  not  operate  to  avoid 
the  contract  of  Indebtedness  incurred  by  defendant, 
and  plaintiff  was  entitled  to  recover  the  amount  due. 
Harris  v.  Runnels,  12  How.  791;  O'Hare  v.  Second 
Nat,  Bank  of  TitnsviUe,  77  Penn.  St.  98;"  Pangbum  v. 
Westlnke,  36  Iowa,  646;  Vining  v.  Bucker,  U  Ohio 
St.  831.  Judgment  of  Supreme  Court  of  Colorado 
affirmed.  Union  Oold  Mining  Co.,  plaintiff  <n  error, 
V.  Rocky  Mountain  Nat.  Bank.    Opinion  by  Hunt,  J. 


Deputy  derk  of  Federal  court,  not  employee  of  gov- 
emmetit.— A  deputy  clerk  of  the  Suprem^eourt,  of 
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the  District  of  Columbia,  who  wm«  appointed  by  the 
clerk,  worked  for  him,  was  paid  by  him,  aud  per- 
formed  Bervioes  which  it  wa«  the  duty  of  the  clerk  to 
perform,  and  for  which  the  clerk  received  compensa- 
tion by  fees  by  litigants  therefor;  held,  not  an  em- 
ployee of  the  government,  aud  not  entitled  to  the 
additional  compensation  provided  for  employees  of 
the  government,  by  joint  resolution  of  Congress  of 
February  28, 1867.  U  U.  8.  Stat.  669.  Judgment  of 
Court  of  Claims  reversed.  United  States,  appeUant, 
V.  Meigs.    Opinion  by  Miller,  J. 


1.  On  whom  process  againat  corporation  «7iould  be 
servt  d,—  Every  corporation  has  officers  who  6i>eak  and 
act  for  it  by  authority  of  law,  and  either  by  express 
provision  of  statute  or  by  the  nature  of  their  funotionB, 
bome  one  of  these  officers  is  the  proper  person  on 
w  hom  all  process  of  notice  must  be  served,  which  is 
necessary  to  bind  the  corporation  in  a  judicial  pro- 
ceeding. Judgment  of  Supreme  Court  of  Appeals,  of 
Virginia,  affirmed .  City  Council  of  Alexandria,  plain- 
tiff in  error,  v.  Fairfax.    Opinion  by  Miller.  J. 

2.  Action  to  confiscate  debt:  proceeding  in  rem.— 
Where  the  purpose  of  the  action  is  to  confiscate  a 
debt  due  by  the  corporation  to  an  individual,  and  the 
proceeding  is,  by  reason  of  the  absence  of  the  cred- 
itor, beyond  the  jurisdiction  of  the  court,  necessarily 
a  proceeding  in  rem  against  the  debt  due  him,  the  serv- 
ice of  the  process  or  notice  on  the  debtor  corporation, 
which  is  necessary  to  make  a  valid  seizure  of  the  debt, 
should  be  made  upon  some  one  of  the  officers  of  the 
corporation  on  whom  a  similar  service  would  bind  it 
in  an  ordinary  civil  suit  against  the  corporation.    lb. 

3.  Service  on  municipal  corporation.—  By  the  Code  of 
Virginia  such  service,  in  oases  of  towns  aud  cities, 
may  bo  made  on  the  mayor,  or,  in  his  absence,  on  the 
president  of  th  e  council,  or  if  both  be  absent,  on  a 
councilman  or  alderman.  Service  on  the  auditor  of 
Alexandria  not  followed  by  an  appearance  for  that 
city  in  the  progress  of  the  case,  nor  by  any  appearance 
of  the  credit  or,  Fairfax,  did  not  give  the  court  juris- 
diction of  the  indebtedness  of  the  city  or  Fairfax,  and 
its  judgment  condemning  that  debt  is  void.    lb. 

4.  Injunction  restraining  action  in  State  court.— 
Except  under  the  bankrupt  act,  no  court  of  the  United 
States  can  grant  an  injunction  to  prevent  a  proceeding 
at  law  in  a  State  court.  Act  of  March  2,  1793.  g  5 
1  Stat.  834;  Revised  Stat.  U.  S.,  136,  §  720;  Diggs 
v.  Walcott,  4  Cr.  179;  Peck  v.  Jennes,  7  How.  625; 
Watson  V.  Jones,  18  Wall.  719.  Decree  of  Circuit  Court, 
B.  D.  Tennessee,  affirmed.  Deed,  appellant,  v.  Rey- 
nolds.   Opinion  by  Swayne,  J. 

5.  Parties  in  foreclosttrt.— It  is  well  settled  that  lo  a 
foreclosure  proceeding  the  complainant  cannot  make 
a  person  who  claims  adversely  to  both  the  mortgagor 
and  mortgagee  a  party  and  litigate  and  settle  his  rights 
in  that  case.  lb. 

^ATUTORY  CONSTRUCTION. 

1.  Acts  relating  to  shipping:  agreements  of  seamen. — 
The  provisions  of  the  statutes  (U.  S.  R.  S.,  §  4511)  re- 
quiring the  agreements  of  seamen  to  be  signed  in  the 
presence  of  a  shipping  commissioner  refers  only  to  the 
agreements  described  in  section  12  of  the  original 
act ;  nor  does  it  include  those  which  are  excepted  from 
the  operation  of  section  12  by  the  second  proviso 
to  the  same  section,  nor  either  of  the  three  oases 
excepted  out  of  the  operation  of  the  same  section  by 


the  amendatory  act  subsequently  adopted.  Decree  of 
Circuit  Court  of  Massachusetts  affirmed.  United 
States,  appellant,  v.  Brig  Oraoe  Lothrop.  Opinion  by 
aUTord,  J. 

2.  When  agreements  must  he  signed  b^ore  shipping 
commissioners.— Under  the  various  statutes,  the  oases 
in  which  shipping  commissioners  must  act,  or  in 
which  the  agreement  of  the  seaman  is  required  to 
t>e  signed  in  the  presence  of  such  a  commissioner,  are 
as  follows:  (1)  Where  the  ship  is  bound  from  a  port 
in  the  United  States  to  a  foreign  port,  not  including 
the  ports  of  the  British  provinces,  or  the  ports  of  the 
West  India  islands,  or  the  Republic  of  Mexico,  or  lake- 
going  vessels  touching  at  foreign  ports.  (2)  Ships  of 
seventy-five  tons  burden  or  upward  bound  from  a  port 
on  the  Atlantic  to  a  port  on  the  Pacific  or  pice  versa. 
lb. 


COURT  OF  APPEALS  ABSTRACT. 

AGBNCT. 

1.  Agent  not  disclosing  principal :  what  is  not  a  discJoa- 
ur€.~Defeiidaut,  a  broker,  bought  a  quantity  of  grain 
from  plaintiflT,  saying  that  it  was  for  the  B  distillery, 
and  was  to  be  delivered  there.  Held,  not  a  sufficient 
disclosure  of  his  principal  to  relieve  the  broker  from 
personal  liability  for  the  grain.  Judgment  below 
affirmed.  Cohb  v.  Knapp.  Opinion  by  Church,  C.  J. 
[Decided  December  4, 1877.  J 

2.  Subsequent  disclosure  and  action  against  pi-incipal, 
mill  not  relieve  agent— The  subsequent  disclosure  of 
his  principals  by  an  agent,  and  the  commencement  of 
an  action  against  them,  is  not  conclusive  of  an  election 
to  hold  only  them  responsible.  lb. 
[Decided  December  4, 1877.] 

APPEAL. 

1.  Appeal  to  (he  Court  of  Appeals :  wh<U  order  cf  Oeneral 
Term  aUowiftg  in  case  not  involving  $500,  must  state. — 
An  order  of  the  General  Term  giving  to  an  unsuccess- 
ful party,  in  a  litigation  involving  less  than  $500,  leave 
to  appeal  to  the  Court  of  Appeals,  without  assigning 
any  cause  for  so  doing,  is  not  in  compliance  with  the 
act  of  1874.  chap.  S22.  That  act  requires  that  the 
Qeneral  Term  should  state  that  the  case  Involves  some 
question  at  law,  which  ought  to  be  reviewed  by  the 
Court  of  Appeals.  Appeal  dismissed.  Dastable  v. 
City  of  Syracuse.    Opinion  per  Curiam. 

2.  Referring  to  opinion  of  court  below  in  reports,  not 
stibstitute  for  printing.— BAterriug  to  the  opinion  iu 
the  court  below,  as  reported  in  the  Supreme  Court  re- 
ports, is  not  a  substitute  for  a  compliance  with  the 
rule  of  the  Court  of  Appeals,  requlriog  the  opinion  of 
the  court  below  to  be  printed.  lb. 
[Decided  January  15, 1878.] 

A88IONMENT  FOB  BBNBFIT  OF  CBEDITOB8. 

1.  Tide  vests  in  assignee  on  acceptance  of  trust :  filing 
of  bond,  etc.,  not  necessary  to  vest  UUe.—The  statute 
(Laws  1800,  chap.  348)  regulating  voluntary  assignments 
for  the  benefit  of  creditors  does  not  make  the  giving 
of  the  statutory  security  by  the  assignees  a  condition 
precedent  to  the  vesting  of  the  estate  in  them  as  trust- 
ees, nor  does  the  failure  to  give  the  security  within  the 
time  limited  invalidate  the  transfer  and  restore  the 
title  of  the  assigned  property  to  the  assignors. 
Thrasher  v.  Bentley,  1  Abb.  N.  Cas.  649 ;  Syracuse  R.  R. 
Co.  V.  CoUiM,  id.  47  ;  JuUiard  v.  Rathhone,  30  N.  T. 
375.  Order  below  affirmed.  Brennai\  v.  Wilson, 
Opinion  by  Allen,  J.  ^,^<..^^^  ^y   ^^  ^  ^^^^ 
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2,  A  ssiffnees  who  fonruiUycLccept  may  not  afterward  rC' 
nnudtUe. — Where  assignees  for  the  benefit  of  oredltors 
have  formally  accepted  the  trust  they  cannot  after- 
ward, by  renunciation  or  disclaimer,  throw  off  or 
repudiate  the  duties  or  responsibilities  of  the  office,  or 
divest  themselves  of  the  title  vested  in  them.  They 
can  be  relieved  of  their  trust  only  by  a  court  of  compe- 
tent jurisdiction.  Hill  on  Trustees,  221;  Shepardv, 
McEvers,  4  Johns.  Ch.  136;  Cruger  v.  HoUiday,  11 
Paige,  aU.    lb. 

3.  ^Q  asaigneet  must  unite  in  conveyance  of  real 
estate.— Where  there  are  several  assignees  all  must 
unite  in  the  disposal  of  the  trust  property,  and  a  deed 
by  a  part  will  not  convey  title.  Accordingly  where 
several  assignees  were  named  in  the  assignment  and 
all  accepted  the  trust,  and  afterward  one  renounced 
and  refused  to  act  with  the  others,  and  the  statutory 
bond  given  for  the  performance  of  the  duties  of  the 
assignees  did  not  include  his  name,  heldy  that  while 
title  to  the  trust  property  could  not  be  conveyed  with- 
out his  uniting  in  the  deed,  he  was  unable,  under  the 
statute,  to  unite  in  the  deed,  and  a  deed  executed  by 
him  and  the  other  assignees  was  only  a  deed  of  the 
others  and  did  not  operate  to  convey  title.  lb. 
[Decided  December  21, 1877.] 

BYIDKNOB. 

JBeorsoy  as  to  marriage:  what  wiU  not  eatabUsh  mar- 
riage,— To  prove  pedigrees  and  marriage,  hearsay 
and  traditional  evidence  is  received  from  necessity. 
It  is  not  conclusive,  but  makes  a  strong  pHma  facie 
ease,  sufficient  for  the  administration  and  devolution 
of  property  that  there  was  either  a  formal  marriage, 
which  cannot  otherwise  be  proved,  or  that  the  par- 
ties agreed  per  verba  de  presenti  to  a  marriage, 
which  was  followed  by  cohabitation.  C,  an  old  man, 
had,  during  his  early  years,  lived  with  E,  a  woman  who 
was  not  of  previous  chaste  character.  There  was 
hearsay  testimony  that  she  was  called  his  wife  by  the 
nelgfalMrs,  and  that  he  had  admitted  on  several  occa- 
sions that  she  was  his  wife.  A  child  was  bom  to  them, 
and  subsequently  they  separated,  she  taking  the  child^ 
There  was  evidence  that  thereafter  she  joined  with 
him  in  a  deed  conveying  land  as  his  wife.  After  she 
had  left  he  formally  married  another  woman,  and  they 
lived  together  until  his  death.  E  outlived  C,  but  dur- 
ing his  life  she  took  no  steps  to  vindicate  her  claim  as 
wife,  though  poor  and  dependent  upon  relatives  for 
support ;  and  she  and  her  son  made  no  claim  for  a  share 
in  bis  estate .  Held  to  show  that  E  was  not  the  wife  of 
C,  but  that  the  other  woman  was .  Judgment  below  re- 
versed. Chamberiain  v.  McKibben,  Opinion  by  Earl,  J. 
[Decided  December  U,  1877.] 

MUNIGIPAIi  OOBFORATIONS. 

When  common  council  not  agent  of  city,  and  city  not 
liable  for  neglect  of  duty.— The  legislature,  in  1866, 
passed  an  act  wherein  commissioners  named  were  em- 
powered to  dock  the  Qowanus  canal,  in  the  city  of 
Brooklyn,  and  to  assess  the  lands  adjacent  to  the 
canal  for  the  expense.  The  work  was  unskiUfuUy 
done,  and  the  docks  constructed  sunk  and  became  un- 
fit for  use.  By  Laws  1871,  chapter  838,  it  is  provided 
that  the  common  council  of  Brooklyn  shall  cause  to  be 
repaired  and  be  rebuilt,  at  the  expense  of  the  city,  the 
mined  docks  constructed  by  the  commissioners.  It 
was  not  shown  that  the  canal  was  a  public  highway, 
and  Uie  work  to  be  done  was  mainly  for  the  benefit  of 
private  owners.  In  an  action  against  the  city  for  dam- 
ages resulting  to  the  owner  of  land  upon  which  a 


rained  dock  existed  from  a  neglect  and  refusal  of 
the  common  council  to  perform  the  work  of  rebuild- 
ing, held^  that  the  common  council  in  reference  to  the 
work  was  the  agent  of  the  State,  and  not  that  of  the 
city,  and  the  city  was  not  liable  for  its  failure  to  per- 
form the  work.  Judgment  below  affirmed.  N,  F. 
A  Brooklyn  S.  M.  A  Lumber  Co,  v.  City  of  Brooklyn, 
Opinion  by  Church,  C.  J. 
[Decided  January  15, 1878.] 

NBGOTIABLB   nreTBUXENT. 

1.  Inttrximent  given  on  agreement  in  contravention  of 
section  45  of  Bankrtipt  Xatr,  valid  in  hande  of  innocent 
holder, — A  check  given  upon  an  agreement  in  contra- 
vention of  section  46  of  the  Bankrupt  Law,  to  an  as- 
signee in  bankruptcy,  for  compensation  for  his  services 
beyond  the  fees  allowed  by  law,  while  void  in  the  hands 
of  the  payee,  is  valid  in  the  hands  of  a  bona  fide  holder 
for  value  without  notice.  Judgment  reversed  and 
new  trial  granted.  Cowing  v.  Altman.  Opinion  by 
Andrews,  J. 

2.  What  sufficient  to  put  oninquiry:  check  tran^erred 
fourteen  months  after  dote.— A  check  was  dated  March 

8. 1871,  and  placed  by  the  maker  in  the  hands  of  an- 
other person  to  remain  until  the  happening  of  a  speci- 
fied event.    On  the  happening  of  that  event,  on  May 

2. 1872,  it  was  given  by  the  third  party  to  C,  upon  the 
order  of  the  payee.  On  the  same  day,  it  was  deliv- 
ered by  C  to  a  bank,  in  payment  of  a  note  held  by  It 
against  a  firm  of  which  C  was  a  member,  and  the  note 
surrendered.  In  an  action  against  the  maker  of  the 
check  by  the  assignee  of  the  bank,  the  defense  was 
that  the  instrumidnt  was  given  in  contravention  of  the 
bankrupt  law,  and  was  void.  J7eld,  (1)  that  the  bank 
was  a  holder  for  value ;  (2)  that  while  the  date  of  the 
check  was  such  as  to  put  a  purchaser  on  inquiry 
whether  it  had  been  discredited,  the  fact  that  it  was 
not  delivered  to  the  payee  until  the  2d  of  May,  1872, 
would  remove  that  objection,  and  the  check  was  not 
overdue  or  dishonored,  and  the  bank  was  bound  to 
make  no  further  inquiry,  and  the  maker  was  liable  to 
plaintiff  upon  the  checlc,  and  could  not  avail  himself 
of  the  defense  interposed..  Boehm  v.  Sterling,  7  Term 
R.  423,  foUowed.    lb. 

[Decided  December  18, 1877.] 

PRAoncx. 
Insetting  estates  of  lunatics:  reference  an  essential  re- 
quirement,—The  provision  in  section  12,  2  R.  8.  64,  in 
relation  to  the  estates  of  lunatics,  requiring  that  upon 
the  presentation  of  a  petition  for  an  order  to  sell  the 
estate  of  a  lunatic  it  shall  be  referred,  etc.,  is  a  sub- 
stantial requirement  and  cannot  be  dispensed  with, 
and  an  omission  of  it  would  constitute  a  fatal  defect 
in  the  proceeding,  rendering  invalid  the  title  of  land 
conveyed  thereunder.  Battel  v.  Torrey,  66  N.  Y.  294. 
Order  below  reversed.  In  the  Matter  of  Valentine, 
Opinion  by  Church,  0.  J. 
[Decided  January  22, 1878.] 


REGENT  AMERICAN  DECISIONS. 

8UFBBMB  COURT  COMMISSION  OF  OHIO.* 

BANK  OHSOK. 

1.  Possessionof,byrighif%downerwithoutindorsement 
of  payee,  does  not  authorise  payment.— The  rightful  pos- 

•  To  appear  in  80  Ohio  St.  Reports.  3  "  ^ 
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BessloQ  of  a  oheok,  made  payable  to  the  order  of  a  par- 
ticular person,  confers  no  aathority  on  the  drawee  to 
pay  the  same  to  the  person  having  such  possession, 
without  the  fi^nuine  indorsement  of  the  payee.  Dodge 
V.  NatioiuU  Exchange  Bwik, 

2.  When  custom  among  bankers  does  not  excuse 
wrongful payme/nt.—  The  duty  of  the  drawee,  upon  ao- 
oeptance  of  such  oheolc,  to  pay  the  same  only  upon  the 
genuine  indorsement  of  the  payee  named  therein,  is 
not  affected  by  a  custom  among  bankers  as  to  the  mode 
of  ascertaining  the  identity  of  the  person  indorsing  the 
name  of  the  payee  and  receiving  payment.  If  the 
drawee  relies  upon  false  representations  as  to  identity, 
for  which  neither  the  drawer  nor  payee  are  responsible, 
he  makes  payment  to  a  wrong  person  at  his  peril.  lb. 

FRAUDULKNT  OOKVBYANOB. 

1.  When  voluntary  conveyance  not  void  as  to  fuiure 
credUors, —  A  voluntary  conveyance  of  land  made  by 
a  husband  to  his  wife,  through  the  intervention  of  a 
trustee,  will  not  be  held  void  as  to  future  creditors,  on 
the  mere  ground  that  the  husband  subsequently  be- 
came insolvent.    Evans  v.  Lewis, 

2.  When  it  itiU  he  held  void  as  to  subsequent  creditors. 
Such  conveyance  will  be  set  aside  at  the  suit  of  a  sub- 
sequent creditor,  only  on  proof  that  it  was  made  with 
intent  on  the  part  of  the  grantor  thereby  to  defraud 
such  subsequent  creditor  or  creditors.  lb. 

ft.  Actiofi  sounding  in  tort. — One  having  a  valid  cause 
of  action,  sounding  in  tort,  against  such  grantor,  at 
the  time  of  such  conveyance,  upon  which  an  action 
was  subsequently  brought  and  judgment  recovered,  is 
to  be  regarded  as  a  subsequent  creditor.  lb. 

HIOHWAT. 

Change  of  grade  of,  entitles  adjoining  Umd-oumer  to 
compensation.  —  Where  a  public  highway  has  been 
adopted  by  a  municipal  corporation  as  a  street,  and  used 
the  same  as  such  without  change  of  grade  for  more 
than  thirty  years,  and  lot-owners  upon  such  street 
have  used  reasonable  care,  discretion,  and  judgment  in 
making  their  improvements,  with  a  view  to  future 
proper  and  reasonable  change  of  such  grade,  and  the 
municipal  authorities  cause  a  change  of  grade  In  such 
street  to  be  made,  which  occasions  injury  to  the  lot- 
owner,  and  the  change  of  grade  causing  the  injury 
could  not,  by  ordinary  care,  discretion,  and  judgment, 
have  been  anticipated,  such  municipal  corporation  will 
be  liable  for  the  injury.    City  of  You/ngstoion  v.  Moore. 

PATENT  RIGHT  NOTES. 

Non -negotiable  note  not  included  in  act  in  relation 
to. —  The  act  of  May  4, 1809  (66  Ohio  L.  03),  making  it 
a  penal  offense  to  take  a  '^promis^ory  note  or  other 
negotiable  instrument,"  not  containing  the  words 
^'given  for  a  patent  right,'*  knowing  the  consideration 
thereof  to  be  a  patented  invention,  does  not  include 
in  such  offense  the  taking  of  notes  or  instruments  not 
negotiable.  An  indictment  which  does  not  show 
that  the  note  or  instrument  on  which  it  is  founded 
was  negotiable,  does  not  show  an  offense  under  the 
act,  and  may  be  met  by  demurrer.    State  v.  Brotoer* 

STATUTE  OF  FRAUDS. 

Verbal  coyitract  void  by,  performed  by  one  party :  re- 
c(yvery  on  quantum  meruiL  —  Although  an  action  can- 
not be  maintained  upon  a  verbal  contract  not  to  be 
performed  within  one  year,  yet  when  such  contract 
has  l>een  fully  performed  by  one  party,  the  other  hav- 
ing obtained  its  benefits,  he  cannot  refuse  to  pay  the 


reasonable  value  thereof.  T.  agreed  to  work  until 
coming  of  age,  a  period  of  six  years  or  more,  for  M. 
Having  performed  the  contract,  T.  may  maintain  an 
action  quantum  meruit  for  his  services.  TowsUyv. 
Moore. 


CORRESPONDENCE . 

The  Procedure  Reulting  to  the  Collection  of 

Debts. 
To  the  Editor  of  Oie  Albany  Law  Journal: 

Sir  —  Now  that  re- codification  and  ** reform"  is  the 
order  of  the  day  with  our  legislature,  I  wish  to  sug- 
gest (hat  a  most  excellent  opportunity  is  offered  for  an 
amendment  to  the  existing  system  of  procedure  re- 
lating especially  to  the  collection  of  debts. 

Of  course,  in  their  broadest  scope,  all  actions  arising 
on  contracts  are  actions  to  collect  debts,  but  in  this 
communication  it  is  proposed  to  use  the  word  ''  debt " 
in  its  common  significance  among  business  men  and 
traders,  i.  e.,  a  liability  arising  out  of  a  SAie  of  goods 
or  other  property. 

As  the  law  stands  at  present,  it  would  seem  to  have 
been  made  for  the  especial  benefit  of  dishonest  and 
failing  debtors,  and  hence  for  the  discomfiture  and 
defrauding  of  diligent  and  honest  creditors,  whenever 
the  latter  attempt  to  recover  their  claims  and  debts 
by  an  action  on  contract. 

Delay  can  be  interposed,  as  is  known  to  every  lawyer 
who  conducts  a  commercial  practice,  and  that  almost 
without  limit.  The  defendant  meanwhile  prepares  for 
the  storm  and  makes  every  thing  safe  and  snug  by 
the  assistance  of  a  friendly  creditor  or  relative,  and 
before  judgment  can  be  entered  and  execution  issued, 
puts  his  property  beyond  the  reach  of  process  by  an 
assignment  for  the  benefit  of  creditors.  If  this  pro- 
ceeding usually  carried  out  the  design  of  the  general 
assignment  act,  by  dividing  the  debtor*8  property 
equitably  among  all  the  creditors,  it  would  be  well 
enough,  perhaps,  and  possibly  that  act  gives  as  benefi- 
cial a  method  of  setting  up  an  insolvent's  affairs  as 
could  l>e  devised  and  applied  by  human  beings  limited 
and  encompassed  by  their  *' environment." 

Such,  however,  is  not  the  case.  In  at  least  seven- 
ty-five per  cent  of  the  general  assignments  made  by 
business  houses  in  this  State,  I  venture  to  afiOrm  that 
the  moving  power  and  motive  that  induced  them  was 
an  intention  to  hinder,  delay  and  defraud  the  credit- 
ors, or  the  majority  of  them,  and  to  give  the  debtor  a 
chance  to  pay  off  his  debts  at  a  small  percentage  and 
resume  business  agaiu  in  better  condition,  financially, 
than  ever  before,  though  perhaps  not  in  his  own 
name. 

The  bankruptcy  laws  of  the  United  States  were  in- 
tended to  remedy  this  evil,  but  the  remedy  is  worse 
than  the  disease  itself,  on  account  of  the  attendant 
expense  and  procrastination. 

So,  also,  the  many  forms  of  action  to  set  aside 
fraudulent  conveyances,  fail  to  secure  justice,  because 
of  the  extreme  difficulty  in  proving  the  fraud  where 
the  debtor  has  been  at  all  astute  or  has  acted  under 
unscrupulous  legal  advice.  It  is  unnecessary  to  go  into 
further  details.  Few  lawyers  have  failed  to  notice 
the  fact  and  comment  upon  it,  but  fewer  still  have 
ever  seriously  attempted  to  propose  a  remedy ;  most 
of  them,  perhaps  (let  it  be  said  with  bated  breath  I)  pay- 
ing more  attention  to  the  fat  fees  and  bills  of  costs 
that  arise  from  its  existence,  than  to  the  furtherance 
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of  the  interests  of  the  commercial  world,  by  catting 
off  the  dangers  that  menace  the  very  existence  of  most 
of  oar  honest  wholesale  firms  who,  while  paying  dol- 
lar for  dollar  themselves,  are  constantly  defraaded  by 
the  defective  operation  of  the  very  law  that  was  de- 
signed to  protect  them  and  give  them  a  jnst  reward 
for  diligence  in  pursaing  their  legal  remedy  for  a 
breach  of  the  debtor's  contract  of  payment.  It  is 
even  maintained,  in  some  qaarters,  that  there  can  be 
no  eflectaal  remedy  devised,  on  the  principle,  I  pre- 
sume, that  the  law  can  seldom  obviate  the  natural  re- 
sult of  a  badly  diseased  moral  state  in  the  community 
in  general.  This  may  be  true  to  a  certain  extent,  bat 
can  never  be  an  absolute  obstacle  or  rebuke  to  legisla^ 
lion,  until  eveiy  means  has  been  tried  without  suc- 
cess to  better  the  existing  methods  of  procedure. 

The  question  then  is,  what  is  the  remedy?  One 
method  advocated,  I  believe,  by  the  board  of  trade  of 
the  city  of  Albany,  in  a  petition  to  the  legislature  now 
in  session,  is  to  adopt  the  Massachusetts  practice  of 
beginning  all  civil  actions  by  attachment  of  the 
debtor's  property.  To  my  mind  this  would  prove  a 
dangerous  weapon  in  the  hands  of  the  dishonest 
debtor  and  his  allies,  as  well  as  for  the  creditor.  What 
would,  in  my  judgment,  be  a  much  safer  and  surer 
expedient,  Is  the  very  simple  one  of  amending  the 
sections  of  the  Code  relating  to  the  commencement  of 
actions  apon  contract  by  inserting  a  provision  that,  at 
the  time  of  the  service  of  the  summons  and  notice  or 
complaint,  a  copy  thereof  should  be  filed  and  properly 
docketed  in  the  office  of  the  clerk  of  the  county  where 
the  defendant  resides  or  has  property,  and  that  there- 
by a  lien  should  be  created  for  the  amount  of  the 
cUUm.  That  this  lieu  should  extend  to:  First,  the 
personal  property  of  the  debtor ;  second,  if  not  enough 
personal  property  to  cover  it,  then  to  his  real  prop- 
erty, and  should  continue  until  final  judgment,  unless 
the  defendant  gave  a  sufficient  undertaking,  such  for 
instance,  as  the  present  undertaking  by  defendant  to 
discharge  an  attachment,  securing  the  payment  of  the 
debt. 

This,  of  course,  could  be  arranged  so  as  to  supply 
the  necessary  guards  and  checks  upon  unfounded 
claims,  and  while  open  to  many  objections,  would  still 
prove  a  valuable  and  efficient  remedy  for  the  existing 
evils.  At  any  rate,  I  venture  to  suggest  it  in  the  hope 
that  some  one  will  give  the  whole  question  a  thorough 
examination,  and  perhaps  stir  up  enough  public  sen- 
timent to  induce  the  legislature  to  attempt  some  such 
reform.  By  the  way,  since  Blackstone's  theory  of 
property,  arising  out  of  possesftion,  has  been  exploded, 
and  is  now  generally  displaced  by  the  sounder  views  of 
the  best  jurists  and  political  economists,  that  it  origin- 
ated and  still  originates  in  labor,  could  not  a  very  com- 
prehensive argument  be  made  that  the  above  proposed 
amendment  would  be  nothing  more  thaq  an  extension 
of  the  laborer's  or  creator's  lien  for  the  purchase  or  re- 
pair price  of  the  article  created  or  benefited?  Burely 
It  woald,  as  in  the'  mechanic's  lien  cases,  merely  sub- 
stitute the  filing  and  docketing  of  the  claim  for  the 
control  or  possession  of  the  property  by  the  claimant. 
Vide  WHliams  v.  Ttamey,  8  8.  &  R.  (Penn.)  68,  and 
many  other  oases. 

But  there  most  be  a  limit  to  this  communication, 
and  though  that  branch  of  the  subiect  is  tempting,  it 
most  be  left  to  some  one  else  to  elaborate  hereafter. 
What  this  letter  was  meant  to  do  was  merely  to  open 
up  the  question  for  your  readers  to  consider. 

Yours,  etc.,  T.  C.  Becker. 

BuiVAiiO,  N.  Y.,  Jon.  29, 1878. 


Query. 
LowviiiLB,  February  Sih,  1878. 
To  Uie  Editor  of  the  Albany  Law  Joimial : 

Sir—  Will  you  be  kind  enough  to  give  your  opinion 
in  the  next  number  of  Journal  on  the  following  ques- 
tion: 

A  was  elected  commissioner  of  excise  under  the 
provisions  of  chap.  444  of  Laws  of  1874,  which  provides 
that  while  holding  such  office  he  shall  not  (among 
others)  hold  the  office  of  trustee  in  an  incorporated 
village.  After  assuming  and  discharging  the  duties  of 
commissioner  of  excise,  he  was  elected  trustee  of  a 
village  incorporated  under  the  general  act,  and  is  now 
discharging  the  duties  of  both  offices. 

Question:  Did  his  election  as  trustee  vacate  the 
office  of  commissioner  of  excise,  or  did  the  fact  that 
he  held  the  office  of  commissioner  of  excise  render 
him  ineligible  to  the  office  of  trustee,  and  invalidate 
his  election  thereto.  Yours,  etc., 

E.  McC. 

[His  acceptance  of  and  qualification  for  the  ofiice 
of  trustee  was  ip9o  /ado  a  vacation  of  the  office  of 
commissioner  of  excise.  See  P^le  v.  Carrique,  2 
Hill,  93;  Stuhlifi  v.  Lee,  18  Am.  Rep.  261;  S.  C,  64 
Me.  195;  Van  OrsdaUY.  Haeard,  8  Hill,  248;  Magie 
V.  Stoddard,  25  Conn.  266.— Ed.  A.  L.  J.] 
♦ 
COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday* 
February  12, 1878: 
Judgment  affirmed,  with  costs  — King  v.  N.  Y.  Cen- 
tral, etc.,  Railroad  Company;  Eigbmy  v.  Barker;  Reid 
V.  Sprague;  Merchants'  Bank  of  Canada  v.  Oriswold; 
McKay  v,  Barnes ;  Grady  v.  Crook  ;  Scofield  v. 
Doscher. Order  affirmed,  with  costs  ~  In  re  peti- 
tion of  Littman  to  vacate  assessment. Appeal  dis- 
missed, with  costs  —  Mackay  V.  Lewis;  People  ex  rel. 
Linney  v.  Campbell;  People  ex  rel.  McCone  v.  Green. 

Motion  to  dismiss  appeal  granted,  with  costs  of 

appeal  to  time  of  motion,  and  $10  costs  of  motion  — 

Bensen  o.  Perry. Motion  to  dismiss  appeal  denied, 

with   $10  costs  —  Bennett  v.   Austin. Judgment 

reversed  and  new  trial  granted,  costs  to  abide  event  — 
Harrison  v.  Glover;  Parr  t*.  President,  etc.,  of  Green- 
bush. Order  of  General  Term  reversed  and  judg- 
ment on  verdict  afllrmed,  with  costs —  Evans  v.  Cleve- 
land.  Judgment  of  Supreme  Court  reversed,  so  far 

as  it  awards  costs  to  the  appellant,  and  modified  by 
directing  a  feigned  issue  to  be  made  up  and  settled,  to 
l>e  tried  at  the  next  Circuit  Court  to  be  held  in  West- 
chester county,  instead  of  remitting  the  judgment  to 
the  surrogate,  without  costs  to  either  party  as  against 
the  other  in  this  court  —  Sutton  v.  Ray. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Bazteb's  (Tennessee)  Rspobts,  Volume  I. 

Reports  of  oases  arfcued  and  determined  in  th«  Supreme 
Court  of  Tennessee  for  the  Middle  Division,  at  the  De- 
cember Term,  1872.  Bdited  by  Jere  Baxter:  Volume  I: 
Nashville. 

^PHIS  volume  is  issued  as  an  individual  enterprise  on 
JL  the  part  of  the  reporter,  who  has  to  depend  upon 
the  sale  of  the  work  to  remunerate  him  for  his  ser- 
vices and  expenses.  The  cases  are  of  the  year  1872  and 
1873,  but  the  succeeding  volumes,  which  will  be  given 
as  rapidly  as  the  support  furnished  by  the  profession 
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will  encourage,  wUl  bring  the  series  as  rapidly  np  to  the 
current  decisions  as  is  practicable.  The  head  notes  are 
carefully  prepared  and  accurate,  and  Mr.  Baxter  has 
produced  a  volume  that  he  need  not  apologize  for. 
Among  the  oases  of  value  appearing  here  we  notice 
these:  Frite  v.  State,  p.  15;  a  statute  forbidding  the 
sale  of  **  spirituous  liquors"  on  Sunday,  heZd,  not  to 
forbid  the  sale  of  wine.  Henneasy  v.  AfiUs,  p.  88; 
the  want  of  jurisdiction  in  a  United  States  court  to 
grant  a  discharge  in  bankruptcy  may  be  set  up  to  de- 
feat the  effect  of  the  discharge  in  a  State  court.  Marks 
V.  Borum^  p.  87;  killing  a  thief,  while  committing  petit 
larceny,  no  attempt  being  made  to  arrest  him,is  unjusti- 
fiable, as  in  an  action  for  damages  for  such  killing,  the 
act  of  the  thief  will  not  relieve  the  defendant  on  the 
ground  that  the  deceased  contributed  to  his  death.  Cain 
V,  Southern  Express  Co.,  p.  815;  a  recovery  cannot  be 
had  on  a  note  given  for  the  purpose  of  compounding  a 
felony.  Planters'  Cns,  Co,  v.  Sorrels,  p.  862 ;  it  does 
not  avoid  the  policy  of  insurance  upon  a  house  in- 
sured as  a  dwelling-house  that  it  was,  after  insurance, 
occupied  as  a  boarding-house.  Mayor  of  Nashville  v. 
First  Nat.  Banky  p.  402 ;  to  maintain  a  suit  upon  an 
interest  coupon  of  a  city  bond  the  bond  need  not  be 
produced.  The  index  is  fair,  and  the  book  is  well 
printed  and  bound. 

POWKLL'B    ANAI«TBIS    OF    AMERICAN    LAW,    SECOND 

Edition. 
Analysts  of  American  Law,  By  Thomas  W.Powell,  Second 
Bdttion..  Philadelphia,  J.  B.  Lippincott  &  Co.,  1878 
The  author  of  this  work,  in  his  preface,  says  that  the 
volume  **  is  intended  only  as  an  outline  of  the  law  — 
as  a  first  book  for  those  who  are  disposed  to  make  it  a 
study.**  As  a  guide  to  the  student,  it  must  prove  of 
value,  though  as  an  elementary  work,  it  is  not  needed 
by  those  who  have  the  treatise  of  Chancellor  Kent 
upon  American  law.  It  opens  with  an  introduction 
containing  a  chapter  on  the  study  of  the  law,  one  upon 
the  law  in  genera),  and  a  third  upon  the  application  of 
the  law,  and  the  extent  of  territory  of  the  United 
States.  The  body  of  the  work  is  divided  into  four 
books,  the  first  relating  to  public  rights  and  law,  the 
second  to  pHvate  rights  and  law,  the  third  to  private 
wrongs  and  civil  remedies,  and  the  fourth  to  crimes 
misdemeanors  and  their  punishments,  the  well-known 
divisions  of  Blackstone  being,  as  will  be  seen,  adopted. 
The  book  is  carefully  written,  and  the  statements  of 
principle  appear  to  be  correct.  The  law  given,  except 
when  relating  to  Federal  matters,  is  that  of  the  State 
of  Ohio,  so  that  the  work  for  general  readersfcannot  be 
safely  used  out  of  that  State.  The  student,  who  is  ex- 
pected to  use  the  work  only  as  a  guide  or  in  connection 
with  other  standard  treatises,  will,  however,  not  be 
misled.  The  practitioner  everywhere  will  find  the  book 
a  valuable  aid  in  refreshing  his  mind  upon  the  first 
principles  of  jurisprudence.  The  present  edition  con- 
tains very  few  changes  from  the  first  one,  as  in  an 
elementary  work  such  as  this,  there  is  little  call  for 
Changes .   The  book  has  a  fair  index  and  is  well  printed. 


NOTES. 

MESSRS.  Appleton  and  Company  have  reprinted  in 
a  pamphlet  form  Herbert  Spencer^s  essay  on  Prison 
Ethics.  The  reputation  of  Mr.  Spencer  as  a  thinker 
and  a  writer  on  subjects  of  this  kind  is  very  high,  but 
his  works  have  heretofore  been  in  a  form  that  rendered 
them  inaccessible  to  veiy  many  readers.  The  subject 
of  the  present  treatise  is  one  that  interests  every  citi- 


zen, and  the  reading  of  the  very  able  discussion  of  it 
contained  in  this  little  pamphlet  cannot  fail  to  be  of 
gn^eat  benefit.  The  laws  at  present  existing  fail  to 
check  crime,  but  this  is  not  the  chief  objection  to  them- 
When  a  penalty  is  inflicted  under  them  it  is  liable  to 
fall  upon  the  wives  and  children  of  the  criminal  with 
more  severity  than  it  does  upon  the  criminal  himself. 
The  criminal  is  confined  in  prison,  but  he  is  clothed, 
fed  and  warmed,  and  in  many  instances  he  is  not 
compelled  to  do  any  labor.  His  family,  however, 
suffer  because  their  support  is  taken  away.  Ex- 
Governor  Seymour  says,  *'  The  way  we  deal  with  crime 
is  a  reproach  to  our  civilization.  We  shall  have  no  re- 
form until  we  get  the  people  of  our  country  to  look  into 
our  system.  The  work  of  Mr.  Spencer  will  lead  men 
to  think  upon  these  subjects." 

The  Solicitors'  Journal  thus  speaks  of  the  growth  of 
English  law  during  the  past  year:  *'  As  to  the  growth 
of  English  law  during  the  year,  there  is  little*  to  be 
said.  The  last  session  produced  several  important 
administrative  acts,  such  as  the  Prison  Act  and  the 
Solicitors*  Examination  Act;  but,  as  regards  altera- 
tions in  the  substance  of  the  law,  it  was  almost  a 
blank.  There  were  two  or  three  comparatively  small 
changes  in  real  property  law,  an  amendment  of  the 
Factors*  Acts,  and  a  useful  consolidation  of  the 
Settled  Estates  Acts,  but  little  more.  Nor  can  we 
point  to  many  judicial  deciBions  of  wide-reaching 
scope  or  great  importance.  The  recently  devised  doc- 
trine of  the  fiduciary  relationship  of  the  promoter 
has  been  again  laid  down;  and  the  doctrine  of  con- 
tempt of  court,  which  at  one  time  threatened  to 
assume  alarming  proportions,  has  been  opportunely 
checked  by  the  Court  of  Appeal,  which,  in  reversing 
a  singular  decision  of  Vice-Chancellor  Malins,  stated 
that  '*  the  exercise  of  this  arbitrary  jurisdiction  ought 
to  be  most  jealously  and  carefully  guarded; "  that  a 
court  '*  ought  not  to  resort  to  it  except  in  cases 
where  no  other  remedy  is  to  be  found  ;*.*  and  that  it  was 
**a  power  which  ought  only  to  be  used  in  extreme 
cases.*'It  is  in  lengthy  criminal  inquiries  and  in  ecclesi- 
astical law  cases  that  the  year  has  been  mainly  memor- 
ble.  The  case  of  Clifton  v.  Ridsdale  has  probably  set- 
tled for  some  time  the  questions  as  to  exteimal  olMerv- 
ances;  and  the  case  of  the  Rev.  Arthur  Tooth,  who, 
after  l>eing  *'  attached  by  his  body  until  he  should 
have  made  satisfaction  for  his  contempt,'*  succeeded 
in  placing  his  heel  on  the  neck  of  Lord  Penzance,  has 
brought  home  to  the  public  at  large  a  profound  con- 
viction of  the  mysterious  uncertainty  of  eodesiasti- 
callaw.** 

Sumner,  in  one  of  his  letters  to  Judge  Stoiy,  related 
this  of  Bompas,  senior  leader  of  the  Western  circuit: 
'*  In  argument  he  is  very  earnest  and  noisy,  sometimes 
confused.  Chief  Justice  Tindal  was  once  asked  *  if 
he  thought  Bompas  a  sound  lawyer.*  *  That  will  de- 
pend,' said  the  Chief  Justice,  *  upon  whether  roaring 
is  an  unsoundness.*  ** 

The  Journal,  of  Jurisprudence  and  Scottish  Lav) 
Magazine,  for  Februarv,  contains  onlv  two  articles 
of  Interest  outside  of  Scotland.  The  subject  of 
''Ademption"  is  ably  considered,  and  the  leading 
Scotch  and  English  cases  bearing  thereon  considered 
and  compared.  ''  The  Liability  of  Masters  and  Ser- 
vants '*  is  the  title  of  the  other  article  referred  to, 
which  is  devoted  to  a  discussion  of  the  principles 
enunciated  in  various  Scotch  d^Q^sioeS'^^e^V^rial 
matter' is,  as  usual,  interesting.  O 
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All  oommuuioationa  iDteoded  for  publication  in  th« 
Law  Journal  should  be  addressed  to  the  editor*  and  the 
name  of  the  writer  should  be  giren,  thoufi^h  not  necessa- 
rily for  publication. 

Communications  on  business  matters  should  be  ad- 
dremed  to  the  publishers. 


The  Albany  Law  Journal. 

Albany,  February  23,  1878. 


CURRENT  TOPICS. 

THE  legislature  has,  so  far,  passed,  in  all,  twenty- 
seven  statutes,  three  of  which  only  are  public 
and  general  statutes.  Of  these,  the  first  makes  an 
appropriation  for  continuing  work  on  the  New  Capi- 
tol, the  second  extends  the  time  for  the  collection  of 
taxes  and  the  other  makes  certified  copies  of  all  official 
field  books,  maps,  surveys,  records,  etc.,  in  the 
office  of  the  State  Engineer  and  Surveyor  evidence 
in  like  manner  as  the  originals.  There  is,  however, 
a  large  grist  of  bills  in  the  hopper,  and  the  grind- 
ing out  process  will  soon  begin  in  earnest.  When 
there  shall  be  general  acts  enough  to  fill  four  pages 
we  shall  issue  them  in  a  supplement.  The  general 
and  public  laws  so  published  by  us  will  this  year  be 
more  fully  annotated  than  heretofore,  and  will  be 
accompanied  by  a  list  of  all  acts  passed  and  a  full 
index.  Those  desiring  to  receive  the  supplements 
should  send  their  subscriptions  therefor  to  the  pub- 
lishers.   

Dr.  Spear  this  week  reviews  the  decisions  of 
Judge  Benedict  in  the  extradition  cases  of  Cald- 
well and  Lawrence,  and  very  conclusively  shows 
them  to  be  bad  law,  or  rather  never  to  have  been 
law  at  all.  

The  sixth  section  of  the  proposed  constitutional 
amendment  in  relation  to  municipal  government, 
which  was  adopted  by  the  legislature  of  1877,  hav- 
ing provoked  a  considerable  opposition  upon  ac- 
count of  its  supposed  limitation  upon  the  privilege 
of  suffrage,  it  has  been  suggested  by  some,  that  the 
present  legislature  provide  for  the  submission  to  the 
people  of  that  section  as  a  separate  proposition,  in 
order  that  it  may  not  prevent  the  other  sections, 
against  which  there  is  no  popular  clamor,  from 
being  sanctioned.  The  right  of  the  legislature  to 
take  such  a  course  is  questioned  however,  and  the 
opinion  of  several  eminent  counsel  has  been  given 
adversely  to  the  course  proposed.  The  counsel  are 
Messrs.  Joseph  H.  Choate,  E.  Randolph  Robinson, 
Wheeler  H.  Peckham,  and  Simon  Sterne,  and  the 
Hon.  George  P.  Comstock  concurs  in  the  conclusions 
arrived  at  by  them.  The  opinion  is  published  in  the 
form  of  a  letter  to  Alexander  Hamilton,  Esq.,  of 
New  York,  and  presents  what  to  us  appear  to  be 
conclusiye  reasons  why  the  present  legislature 
Vol.  17.— No.  8. 


should  not  pass  the  amendment  in  any  different 
fonn,  or  provide  that  the  people  shall  vote  lipon  it 
in  any  different  form  than  the  one  in  which  it  came 
from  the  legislature  of  1877.  According  to  the 
views  of  the  counsel,  whatever  is  proposed  under 
article  18  of  the  Constitution,  and  agreed  to  by  the 
first  legislature  as  a  single  and  entire  alteration  of, 
or  addition  to,  the  Constitution,  though  it  may  be 
made  up  of  several  propositions,  constitutes  an 
amendment,  and  is  in  itself  one  whole  and  complete 
thing,  and  must  be  acted  on  by  the  subsequent  legis- 
lature and  by  the  people  as  one  whole  and  complete 
thing.  They  are  of  opinion,  also,  that  if  the  propo- 
sitions of  this  amendment  should  be  submitted  sepa- 
rately to  the  people,  those  adopted  could  not  be 
regarded  properly  as  a  part  of  the  Constitution. 
Upon  this  point  they  citeCooley  on  Const  Lim.  804, 
3d  ed.  Opinions  of  Judges,  6  Cush.  578;  OoUierY. 
Frufrsan,  34  Ala.  100;  State  v.  McBride,  4  Mo.  808. 
It  is  also  claimed  that  the  sixth  section  of  the 
amendment  is  not  independent  of  thie  remaining  sec- 
tions, but  forms  an  inseparable  part  of  them.  What- 
ever may  be  thought  of  the  arguments  advanced  in 
this  opinion,  the  reconmiendation  that  the  legislature 
should  abstain  from  an  expedient  which  would 
raise  the  troublesome  question  whether  the  amend- 
ments have  been  constitutionally  adopted,  ought  to 
have  great  weight.  As  the  counsel  say,  it  is  better 
that  the  advocates  of  the  amendment  openly  fail 
than  achieve  an  apparent  half  success  that  would 
cause  "confusion  in  municipal  affairs  and  almost 
endless  litigation." 


In  the  legislature  during  the  past  week  but  few 
bills  of  interest  were  introduced ;  one  providing  that 
a  mortgage  upon  the  property  of  a  corporation  formed 
under  the  general  law  shall  not  be  valid  unless  the 
consent  of  two-thirds  of  the  stockholders  of  the  cor- 
poration is  filed  in  the  office  of  the  county  clerk  where 
the  property  is  situated ;  one  providing  that  in  the 
election  of  directors  of  life  insurance  companies,"  votes 
cannot  be  cast  on  proxies  ^ven  more  than  six  months 
previously ;  and  one  forbidding  the  plea  of  usury  to 
be  set  up  in  actions  by  or  against  executors  and  ad- 
ministrators, being  all  that  we  notice.  A  resolution 
for  the  amendment  of  the  Constitution  so  that  mem- 
bers of  assembly  shall  hold  office  for  two  years,  at 
a  salary  of  $1,000  a  year,  was  introduced  in  the 
assembly. 

The  bill  forbidding  the  plea  of  usury  to  be  set  up 
against  executors  and  administrators  above  men- 
tioned, is  a  move  in  the  right  direction,  and  ought 
to  pass.  One  of  the  great  objections  to  the  law  al- 
lowing the  defense  of  usury  is  the  temptation  it 
offers  to  the  debtor  to  commit  perjury.  A  loan  of 
money  is  made  at  the  regular  rate  of  interest  to  one 
who  has  no  property  besides  that  upon  which  the 
loan  is  secured.    The  j^to@@8@^  qL  thOi^oaaction 
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are  the  borrower  and  lender,  and  a  friend  or  relative 
of  the  borrower.  If  the  lender  dies,  and  in  an  ac- 
tion to  foreclose  the  mortgage  brought  by  his  per- 
sonal representative,  the  defense  of  usury  is  set  up, 
the  case  depends  upon  the  testimony  of  one  un- 
friendly to,  or  possibly  interested  against  the  plaintiff. 
This  is  not  merely  a  possible  case,  but  it  is  one  very 
likely  to  occur,  and  undoubtedly  does  occur  fre- 
quently. The  law  relating  to  usury  is  so  firmly  estab- 
lished that  there  is  little  hope  of  its  repeal  or  essen- 
tial modification,  but  we  are  confident  the  legislature 
wiU  see  that  it  is  not  permitted  to  be  used  as  a  means 
of  fraud  and  injustice  in  the  manner  mentioned. 

The  connection  of  riches  and  insanity  has  been 
forcibly  made  manifest  by  several  cases  pending  be- 
fore the  courts  of  New  York  during  the  past  month 
or  two.  The  Lord-Hicks'  case  and  that  of  Miss 
Dickie  have  given  the  newspapers  an  opportunity  to 
attack  the  laws  relating  to  lunacy  and  the  estates  of 
persons  of  unsound  mind,  and  to  propose  all  sorts 
of  changes  therein  for  the  purpose  of  protecting 
those  whose  property  is  liable  to  tempt  their  imme- 
diate relatives  to  construe  eccentric  acts  into  evi- 
dences of  insanity.  That  the  laws  need  amendment 
is  undoubtedly  true,  but  they  should  not  be  so  altered 
as  to  take  from  the  immediate  relatives  of  persons 
believed  to  be  insane  all  right  to  appeal  to  the  courts 
of  law  and  authorities  for  power  to  control  such  per- 
sons and  their  property.  While  the  immediate  rela- 
tives of  an  individual  may  not  always  be  solicitous 
after  his  welfare,  as  a  rule  they  are  so,  and  they  cer- 
tainly are  more  to  be  trusted  than  a  stranger  who 
volunteers  to  interfere.  The  subject  is  one  of  diffi- 
culty, and  under  the  best  devised  systems  will  occur 
cases  of  wrong  and  oppression. 

The  appointment  of  Judge  Blatchford  of  the  District 
Court  to  be  judge  of  the  Second  Judicial  Circuit 
will  meet  the  approval  of  every  one.  It  is  very 
generally  conceded  that  the  higher  judicial  places 
should  be  filled  by  men  who  have  had  judicial  ex- 
perience ;  but  in  appointing  the  Federal  judiciary, 
this  principle  has  been  frequently  disregarded.  A 
conscientious  judge,  who  performs  his  duty,  has  no 
time,  and,  as  a  rule,  no  disposition  to  look  after  his 
own  advancement,  and  thus  the  vacancies  in  the 
higher  courts  are  sometimes  given  to  inexperienced 
men  who  take  the  trouble  to  seek  after  them.  The 
present  executive,  however,  in  his  selections  seems 
to  have  adhered  to  the  proper  rule. 

The  Supreme  Court  of  Illinois  have  just  decided 
in  the  case  of  Law  v.  People  ex  rel  ffudc,  that  the 
certificates  of  indebtedness  issued  by  the  city  of 
Chicago  in  excess  of  the  constitutional  limit  of  mu- 
nicipal indebtedness  are  void,  and  that  the  city  au- 
thorities have  no  power  to  levy  a  tax  or  make  an  ap- 
propriation to  pay  such  certificates.  It  appears  that 
the  bonded  debt  of  the  city  has  at  all  times,  since 


the  present  State  Constitution  was  adopted,  been 
equal  to  the  limit  allowed,  which  is  five  per  cent  on 
the  assessed  value  of  taxable  property.  The  amount 
of  certificates  which  have  been  issued  reaches  several 
millions  of  dollars,  a  portion  of  which,  however,  has 
been  paid.  The  trouble  seems  to  have  come  from 
the  non-payment  of  taxes  by  property  owners,  and 
the  indebtedness  was  incurred  to  meet  temporary 
necessities  until  the  taxes  could  be  collected. 


Judge  Freedman,  in  charging  the  jury  in  a  case 
tried  last  week  in  the  New  York  Superior  Court, 
made  some  pertinent  remarks  upon  the  interesting 
subject  of  the  value  of  a  lawyer's  services.  Liti- 
gants, and  those  who  have  occasion  to  apply  to  the 
profession  for  service  or  advice,  are  too  apt  to  esti- 
mate the  worth  of  what  is  done  for  them  by  the  time 
occupied  in  doing  it,  and,  therefore,  are  very  much 
dissatisfied,  when  a  charge  of  a  considerable  amount 
is  made  for  what  apparently  occupied  only  a  few 
hours  or  a  few  days  of  the  counsel's  time.  But  as 
Judge  Freedman  says  : 

**  To  become  proficient  in  the  necessary  knowledge 
relating  to  all  these  matters  involves  years  of  seLt- 
denial,  close  application  and  devotion,  and  a  study 
of  almost  a  life-time.  A  lawyer's  compensation  is, 
therefore,  not  to  be  measured  merely  by  the  time  he 
actually  spends  in  the  discharge  of  his  duties.  An 
advice  given  in  a  short  interval,  but  founded  upon 
years  of  previous  ac<|uaintance  with  the  question  in- 
volved, may,  in  an  miportant  case  involving  large 
interests,  be  worth  quite  a  sum  of  money." 

The  popular  feeling  in  reference  to  lawyers  char- 
ges is,  however,  to  some  extent  encouraged  by  the 
action  of  certain  members  of  tbe  bar  who,  to  secure 
business,  underbid  their  brethren  and  certain  others 
who  habitually  make  no  charge  for  advice  even  to 
those  able  and  willing  to  pay. 


NOTES  OF  CASES. 

IN  the  cases  of  Johnston  v.  Commonwealth  and  Bol' 
land  V.  Commonwealth^  recently  decided  by  the 
Supreme  Court  of  Pennsylvania,  and  reported  5 
W.  N.  Cas.  49  and  53,  some  interesting  questions  in 
relation  to  the  crime  of  burglary  are  discussed.  Hol- 
land, one  of  the  defendants,  who  had,  by  a  syste- 
matic course  of  friendly  and  business  dealing, 
gained  the  confidence  of  the  cashier  of  a  bank, 
called  one  evening  with  Johnston,  his  confederate, 
at  the  cashier's  residence,  which  was  in  the  bank 
building,  and  rang  the  door-belL  Being  informed 
by  the  person  who  opened  the  door  that  the  cashier 
had  gone  out,  Holland  stated  that  his  companion 
wished  to  transact  some  business  with  the  cashier, 
and  that  they  would  call  again  later  in  the  evening. 
On  their  return,  some  twenty  minutes  afterward, 
the  cashier  having  come  in,  they  were  admitted 
without  remark.  As  soon  as  they  were  alone  with 
the  cashier  they  attacked  and  overcome  him  and 
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stole  a  package  of  money  and  escaped.  The  de- 
fendants had  separate  trials.  In  the  case  of  John- 
ston, the  court  held  that  the  entry  into  the  house 
was  a  constructive  breaking,  and  that  a  conviction 
was  proper  under  a  count  charging  burglary  by 
"  breaking  and  entering."  See,  as  supporting  this 
doctrine,  2  Wharton's  Cr.  Law,  §  1,589;  Roscoe's 
Cr.  Ev.  807;  3  Chitty's  Cr.  Law,  866,  citing  numer- 
ous authorities;  DueherY.  State^  18  Ohio,  817.  In 
the  case  of  Rolland,  the  defendant  also  opened  an 
inner  door  with  the  intent  to  secure  another  person, 
and  thereafter  to  go  to  the  bank,  which  was  in  an- 
other room,  and  rob  it.  This  was  held  to  consti- 
tute burglary,  though  it  was  said  that  it  would  not 
be  if  the  door  was  opened  with  the  intention  of  es- 
caping. In  a  previous  hearing  of  the  same  case  on 
error  (82  Penn.  St.  806;  22  Am.  Rep.  758),  a  break- 
ing out  was  held  not  burglary  at  common  law. 
But  a  contrary  doctrine  was  held  in  SUUe  v.  Ward, 
48  Conn.  489 ;  21  Am.  Rep.  666.  In  State  v.  McPher- 
son,  70  N.  C.  239;  16  Am.  Rep.  769,  where  defendant 
was  charged  in  an  indictment  with  "  breaking  and 
entering"  a  house  it  was  held  error  to  charge  the 
jury  that- if  they  believed  "the  defendant,  however 
he  got  into  the  house,  broke  out  of  it,  he  was  guilty." 
See,  also,  Clarice's  Case,  2  East's  P.  C,  ch.  16 ;  1  Hale, 
554,  where  it  is  said:  ^^  If  a  man  enter  in  the  night 
time  by  the  doors  open,  with  the  intent  to  steal, 
and  is  pursued,  whereby  he  opens  another  door  to 
make  nis  escape,  this,  I  think,  is  not  burglary," 
And  see  4  Black.  Com.  223,  and  note  to  RolSind  v. 
Cammonwealth,  15  Alb.  L.  J.  55. 


Whether  any  of  the  contracts  of  an  infant  are 
void  is  a  question  which  has  led  to  some  discussion. 
The  rule  at  one  time  was  understood  to  be  (Keanes 
V.  Bageott,  2  H.  Black.  511)  that  when  the  court  can 
pronounce  the  contract  to  be  for  the  benefit  of  the 
infant  as  for  necessaries,  it  is  good;  when  to  his 
prejudice,  it  is  void,  and  where  the  contract  is  of 
an  uncertain  nature  as  to  benefit  or  prejudice,  it  is 
voidable  only  at  the  election  of  the  infant.  In 
Homer  v.  Dipple,  81  Ohio  St.  72,  it  is  sud  that  the 
current  of  more  recent  decisions  repudiates  the  dis- 
tinction between  void  and  voidable  contracts  on 
account  of  their  prejudicial  nature,  and  holds  them 
all  to  be  voidable  only.  In  this  case  it  was  held 
that  an  undertaking  by  an  infant  as  surety  for  the 
stay  of  execution  is  not  void,  but  only  voidable, 
and  when  ratified  by  him  after  arriving  at  majority, 
becomes  a  valid  and  enforceable  contract.  In  Owen 
y.  Long,  112  Mass.  408,  a  surety  contract  was  held 
to  be  voidable  only,  for  the  reason  that  such  con- 
tract, as  matter  of  law,  cannot  be  said  to  be  neces- 
sarily prejudicial  to  the  surety.  Also,  an  account 
stated  is  held  to  be  voidable  only.  Williams  v. 
Moor,  11  M.  &  W.  255.  Also,  a  conveyance  by  lease 
and  release.  Touch  v.  Parsons,  8  Barrows,  1794.  In 
Whitney  v.  Dutehy  14  Mass.  457,  it  is  said :  "  Per- 
haps it  may  be  assumed  as  a  principle  that  all  sim- 
ple contracts  by  infants,  which  are  not  founded  on 
an  illegal  consideration,  are  strictly  not  void,  but 
only  voidable,  and  may  be  made  good  by  ratifica- 
tion. They  remain  a  legal  substratum  for  a  future 
assent,  until  avoided  by  the  infant;  and  if,  instead 
of  avoiding,  he  confirm  them,  when  he  has  legal 
capacity  to  make  a  contract,  they  are,  in  all  re- 


spects, like  contracts  made  by  adults."  And  in 
Heed  Y.  Batchdder,  1  Mete.  559,  it  is  said:  "The 
question  what  acts  of  an  infant  are  voidable  and 
what  void  is  not  very  definitely  settled  by  the  au- 
thorities ;  but,  in  general^  it  may  be  said  that  the 
tendency  of  modem  decisions  is  to  consider  them 
as  voidable,  and  thus  leave  the  infant  to  aflBirm  or 
disaffirm  them  when  he  comes  of  age,  as  his  own 
views  of  his  interest  may  lead  him  to  elect."  See, 
also,  the  following  cases,  which  are  to  the  effect  that 
an  infant's  contract  of  suretyship  is  merely  voidable, 
and  may  be  ratified.  They  also  show,  with  more  or 
less  force  and  directness,  that  the  distinction  be- 
tween void  and  voidable  contracts  of  infants,  on 
the  ^ound  of  benefit  or  prejudice,  is  not  sound. 
Curtm  V.  Patton,  11  Serg.  &  R.  305;  Hinely  v.  Mar- 
ganitz,  8  Barr,  428;  Oatchin  v.  Gromach,  13  Ver. 
330;  Vaughn  v.  Da/rr,  20  Ark.  600;  Shropshire  v. 
Bums,  46  Ala.  108;  WiUiams  v.  Mom-e,  11  M.  &  W. 
256 ;  Fetroto  v.  Wiseman,  40  Ind.  148 ;  Fonda  v.  Van 
Home,  15  Wend.  631;  Scott  y,  Buchanan,  2  Humph. 
468;  Cole  v.  Penrioyer,  14  111.  158;  Cummings  v. 
PottelL  8  Texas,  80;  IJ.  J.  Marshall.  236;  Mustard 
V.  WoMford's  Heirs,  15  Grattan,  829. 

In  State  v.  Hyer,  10  Vroom  (89  N.  J.  Law),  598,  it 
is  said  that  although  the  practice  of  courts  is  to  ad- 
vise juries  not  to  convict  a  defendant  on  the  uncor- 
roborated testimony  of  an  accomplice,  yet  a  convic- 
tion founded  on .  such  evidence  is  strictly  legal. 
This  doctrine  is  supported  by  high  authority.  In 
Atwood  and  Robbins'  case,  1  Leach's  C.  C.  464,  which 
was  a  .trial  for  robbery  from  the  person,  the  only 
evidence  to  identify  the  prisoners  and  connect  them 
with  the  robbery  was  the  testimony  of  an  accom- 
plice, that  he  and  defendants  were  the  persons  that 
committed  the  crime,  and  a  conviction  was  held 
legal.  In  Reie  v.  Durham,  1  Leach's  C.  C.  478,  the 
case  was  permitted  to  go  to  the  jufy  upon  the  sole 
evidence  of  an  alleged  accomplice,  the  judge  stating 
that  the  twelve  judges  who  sat  in  the  Atwood  and 
Bobbins*  case  were  unanimously  of  the  opinion  that 
the  practice  of  rejecting  an  unsupported  accomplice 
was  rather  a  matter  of  discretion  with  the  court  than 
a  rule  of  law.  In  Bex  v.  JoTies,  2  Campb.  181,  Lord 
Ellenborou^h  remarks,  "  no  one  can  reasonably  doubt 
that  a  conviction  is  legal,  though  it  proceed  on  the 
evidence  of  an  accomplice.  Judges  in  their  discretion 
will  advise  a  jury  not  to  believe  an  accomplice  unless 
confirmed."  In  Rex  ^r.  WUkes,  7  C.  &  P.  272,  Al- 
derson,  B.,  said  to  the  jury,  *'you  may  legally  con- 
vict on  the  evidence  of  an  accomplice  only,  if  you 
can  safely  rely  on  his  testimony.''  To  the  same  ef- 
fect see  Beg.  v.  Farlar,  8  C.  &  P.  106.  In  Beg.  v. 
Stubbs,  83  £.  L.  &  Eq.  R.  552,  it  is  said  <'it  is  not  a 
rule  of  law  that  accomplices  must  be  confirmed  in 
order  to  render  a  conviction  valid,  but  it  is  usual  in 
practice  for  the  judge  to  advise  the  jury  not  to  con- 
vict on  such  testimony  alone,  and  jurors  generally 
attend  to  the  judge's  direction,  and  require^confirma- 
tion,  but  it  is  only  a  rule  of  practice."  In  1  Whar- 
ton's Cr.  Law,  §  783,  the  author  states  that  the  pre- 
ponderance of  authority  in  this  country  is  that  a 
jury  may  convict  a  prisoner  on  the  testimony  of  an 
accomplice  alone,  though  the  court  may  at  its  dis- 
cretion advise  them  to  ac(juit  unless  such  testimony 
is  corroborated  on  material  points,  and  numerous 
authorities  from  different  States  are  given  in  support 
of  this  statement.  In  Pennsylvania,  the  statute  es- 
tablishes a  different  rule.  If  the  credibility  of  the 
accomplice  be  otherwise  impeached,  it  is  ground  for 
new  tnaL     People  v.  Hqynes.  55^ Barb.  450^ 
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THE  CASES  OP  CALDWELL  AND  LAWRENCE. 

BT  SAMUEL  T.    8PBAB,    D.    D. 

ORDINARILY,  treaties  are  simply  compacts  be- 
tween nations,  generally  made  by  their  ex- 
ecutive heads,  possessing  in  themselves  no  legisla- 
tive character  whatever,  binding  the  faith  of  the 
contracting  parties,  and,  as  to  their  application  and 
construction,  the  subjects  of  executive  and  diplo- 
matic rather  than  judicial  consideration.  The  Con- 
stitution of  the  United  States,  while  not  discarding 
these  principles,  nevertheless,  in  its  sixth  article, 
gives  to  the  treaties  of  the  United  States  the  attri- 
butes of  law,  and  makes  them  a  part  of  '*  the  su- 
preme law  of  the  land."  As  such,  they  furnish  an 
imperative  rule  for  the  guidance  of  courts,  both 
State  and  Federal. 

The  explanation  of  this  doctrine  by  the  Supreme 
Court  of  the  United  States,  in  Foster  v.  Nellsan,  2 
Pet.  263,  is  that  where  a  treaty  **  operates  of  itself, 
without  the  aid  of  any  legislative  provision,'*  it  is 
"  to  be  regarded  in  courts  of  justice  as  equivalent 
to  an  act  of  the  legislature,"  and  that  where  it  re- 
quires legislation  to  carry  it  into  effect,  **the  legis- 
lature must  execute  the  contract  before  it  can  be- 
come a  rule  for "  coorts.  In  both  cases  the  treaty 
is  a  law  only  in  its  internal  operation  among  the 
people  of  the  United  States;  and  as  it  respects  a 
foreign  nation,  it  is  merely  a  contract  between  the 
two  governments,  pledging  their  faith  in  reference 
to  the  matters  involved.  Its  municipal  character 
has  no  extraterritorial  action,  and,  of  course,  can- 
not affect  other  countries  or  their  rights. 

The  express  stipulations  of  the  extradition  treaties 
of  the  United  States  were,  in  a  previous  article,  en- 
titled, **  The  Extradition  Remedy,  ".considered  with 
reference  to  the  question  whether  they  imply  an 
obligation  as  between  the  contracting  governments, 
that  a  person  extradited  shall  be  tried  only  for  the 
offense  for  which  he  was  demanded  and  surren- 
dered, thus  excluding  the  right  of  trial  or  detention 
for  all  other  offenses  committed  prior  to  his  extra- 
dition. The  answer  to  this  question  was  that  there 
is  such  an  obligation,  not,  indeed,  stated  in  positive 
terms,  but  implied  in  the  express  provisions  of  these 
treaties,  and  that  this  construction  is  equally  im- 
plied in  the  legislation  of  Congress  to  carry  them 
into  effect. 

It  is  ndt  proposed  here  to  reargue  this  question. 
What  we  now  say  is  that  the  Constitution  makes 
this  implied  obligation,  if  real,  a  part  of  "  the  su- 
preme law  of  the  land,'*  binding  upon  courts  in  all 
cases  to  which  it  applies,  and,  as  a  law,  superior  to 
any  State  constitution  or  any  State  enactment,  and 
superior  even  to  an  anterior  law  of  Congress  in 
conflict  with  it.  It  gives  to  the  extradited  person 
a  right  arising  under  these  treaties  which  courts  of 
justice  in  this  country  are  bound  to  respect.  This 
results  from  the  reality  of  the  obligation,  which, 


having  already  argued  this  point,  we  shall  for  the 
most  part  here  assume. 

Two  of  the  cases  in  which  the  question  was  con- 
sidered by  the  courts  of  this  country,  whether  a  per- 
son surrendered  under  a  treaty  can  be  put  on  trial 
for  any  other  than  the  extradition  charge,  came  be- 
fore the  Circuit  Court  of  the  United  States  for  the 
Second  Circuit,  and  were  decided  by  Judge  Bene- 
dict. These  cases  it  is  proposed  to  examine  in  this 
article. 

The  first  case  is  that  of  The  United  States  v. 
CcUdweU,  8  Blatchf.  C.  C.  R.  181,  decided  in  Janu- 
ary, 1871.  Caldwell,  in  1870,  was  extradited  from 
the  Dominion  of  Canada  on  the  charge  of  forgery, 
for  which  he  was  not  tried  at  all,  but  was  indicted, 
tried,  convicted  and  punished  for  bribing  an  oflScer 
of  the  United  States,  which  was  not  an  extraditable 
offense  under  the  treaty  of  1842  with  Great  Britain. 
(See  Clarke  on  Extradition,  sec.  ed.,  pp.  107,  108.) 
He  raised  before  Judge  Benedict  the  question  of 
the  court's  jurisdiction  to  try  him  for  any  offense, 
committed  prior  to  his  extradition,  other  than  the 
one  iot  which  he  had  been  delivered  up  by  the 
Canadian  authorities.  The  Judge  held  the  plea  to 
be  bad,  and  gave  him  liberty  to  withdraw  it  and 
enter  a  plea  of  not  guilty.  The  following  extract 
contains  the  substance  of  the  deliverance  of  the 
Judge  in  respect  to  the  question  of  jurisdiction : 

*  *  I  am  of  the  opinion  that  the  relief  could  not  be 
granted,  for  the  reason  that  the  person  of  the  pris- , 
oner  is  not  within  the  jurisdiction  of  the  United 
States  by  virtue  of  any  warrant  issued  out  of  this  or 
any  court.  The  prisoner  was  brought  within  the 
jurisdiction  of  the  United  States  by  virtue  of  a  war- 
rant of  the  executive  authority  of  a  foreign  govern- 
ment, upon  the  requisition  of  the  Executive  Depart- 
ment of  the  Government  of  the  United  States ;  and, 
while  abuse  of  extradition  proceedings,  and  a  want 
of  good  faith  in  resorting  to  them,  doubtless  con- 
stitute a  good  cause  of  complaint  between  the  two 
governments,  such  complaints  do  not  form  a  proper 
subject  of  investigation  in  the  courts,  however 
much  these  tribunals  might  regret  that  they  should 
have  been  permitted  to  arise.  *  ♦  ♦  ♦  But 
whether  extradited  in  good  faith  or  not,  the  pris- 
oner, in  point  of  fact,  is  within  the  jurisdiction  of 
the  court,  charged  with  a  crime  therein  committed ; 
and  I  am  at  a  loss  for  even  a  plausible  reason 
for  holding,  upon  such  a  plea  as  the  present, 
that  the  court  is  without  jurisdiction  to  try  him. 
♦  ♦  ♦  *  And  I  cannot  say  that  the  fact  that 
the  defendant  was  brought  within  the  jurisdiction 
by  virtue  of  a  warrant  of  extradition  for  the  crime 
of  forgery  affords  him  a  legal  exemption  from  prose- 
cution for  other  crimes  by  him  committed." 

The  doctrine  here  stated  is  that  Caldwell,  having 
been  brought  within  the  jurisdiction  of  the  United 
States,  not  by  virtue  of  a  warrant  issued  by  the  court 
or  that  of  any  court,  but  by  the  surrender  of  a  for- 
eign government  in  compliance  with  a  requisition 
made  by  the  United  States  under  the  provisions  of 
a  treaty,  and  being  there  duly  charged  with  crime, 
could  not,  as  to  the  crime  for  which  it  would  bo 
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allowable  to  put  him  on  trial,  make  any  appeal  to 
the  treaty  or  the  extradition  proceedings  under 
which  he  was  thus  brought  into  the  jurisdiction. 
The  court  did  not  examine  the  treaty  or  pass  any 
judgment  upon  its  provisions,  and  did  not  consider 
for  what  crime  or  crimes  Caldwell  had  been  extra- 
dited. Whether  the  proceedings  were  in  good  or 
bad  faith  was  a  matter  of  no  consequence,  except  as 
between  the  two  governments.  These  questions  were 
immaterial,  regarded  as  affecting  the  jurisdiction  of 
the  court  to  try  the  prisoner  for  any  offense  charged 
against  him,  whether  it  was  or  was  not  the  crime 
for  which  he  had  been  demanded  on  the  one  hand, 
and  surrendered  on  the  other.  No  plea  based  upon 
the  treaty  or  the  proceedings  under  it  was  pertinent 
on  his  lips.  Such  we  understand  to  be  the  sub- 
stance of  this  deliverance. 

Bearing,  then,  in  mind  that  every  treaty  of  the 
United  States,  that  is  self-executing  by  its  own 
terms,  or  for  whose  execution  Congress  has  provided 
by  law,  is  a  part  of  '*  the  supreme  law  of  the  land," 
and,  as  such,  binding  upon  courts,  and  that  Con- 
gress had  provided  for  the  execution  of  the  extra- 
dition stipulation  of  1842,  with  Great  Britain,  and 
that  consequently  that  stipulation  was  a  part  of  the 
law  of  the  land,  we  propose  briefly  to  compare  the 
ruling  of  the  Judge  with  this  stipulation.  Take 
the  following  points : 

1.  The  treaty  enumerates  seven  specific  crimes  as 
the  only  ones  for  which  extradition  can  be  had  at 
all,  and  bribing  an  oflicer  of  the  United  States  is 
not  one  of  these  offenses.  By  obvious  implication 
the  treaty  limits  the  remedy  which  it  secures  to  the 
list  of  crimes  enumerated.  If  this  be  not  so,  then 
tlie  enumeration  is  without  meaning,  and  without 
practical  eflicacy.  And  yet  Judge  Benedict,  in  ef- 
fect, says  that  when  possession  of  the  accused  per- 
son has  been  obtained  under  the  treaty,  the  court 
may  proceed  to  try  him  for  any  offense,  whether 
within  the  list  of  extradition  crimes  or  not. 

2.  The  treaty  says  that  a  speci^c  crime  or  crimes 
must  be  ^'  charged "  as  the  basis  of  the  demand, 
and  the  ground  of  delivery,  and  that  this  charge 
must  fix  the  locus  delicti  in  the  demanding  country, 
and  allege  that  the  criminal  has  escaped  from  its 
justice  and  sought  asylum,  or  is  found  within  the 
country  on  which  the  demand  is  made.  There  can 
be  no  extradition  without  such  a  charge.  And  yet 
Judge  Benedict,  in  effect,  says,  that  such  a  specific 
charge  having  been  made,  and  custody  of  the  ac- 
cused having  been  thus  obtained,  it  is  at  the  option 
of  the  government  gaining  the  custody  to  abandon 
the  charge  altogether  if  it  shall  so  please,  and  put 
the  person  on  trial  for  an  offense  not  only  not  with- 
in the  extradition  list,  but  not  at  all  named  or  con- 
templated in  the  proceedings. 

8.  The  treaty  says  that  the  delivery  of  the  per- 
son accused  shall  be  made  only  upon  a  specified 


amount  of  evidence  in  support  of  the  charge,  and 
that  the  government  asked  to  make  the  delivery  is 
to  be  the  judge  whether  the  crime  charged  is  with- 
in the  extradition  list,  and,  if  so,  whether  it  is 
proved  by  evidence  sufficient  to  call  for  the  surren- 
der. And  yet  Judge  Benedict,  in  effect,  says  that 
when  the  accused  party  has  been  delivered  upon 
evidence  deemed  sufficient  by  the  delivering  gov- 
ernment, he  may  be  tried  and  convicted  of  a  crime 
not  only  not  within  the  extradition  list  and  not 
charged  at  all  in  the  proceedings,  but  also  one  in 
respect  to  which  not  a  particle  of  evidence  in  proof 
thereof  was  presented  to  or  considered  by  the  gov- 
ernment that  made  the  surrender.  The  right  of 
that  government,  growing  out  of  the  stipulation  in 
respect  to  evidence,  is  entirely  set  us!  le  by  this 
theory. 

4.  The  treaty,  in  virtue  of  the  above  provisions, 
clearly  implies  that  the  right  of  asylum,  in  the 
country  where  the  fugitive  is  found,  is  by  the  de- 
livery impaired  and  withdrawn  only  to  the  extent 
and  for  the  purpose  specified  in  the  extradition  pro- 
ceedings. And  yet  Judge  Benedict,  in  effect,  says 
that  the  moment  the  receiving  government  gets  pos- 
session of  the  fugitive,  the  right  is  withdrawn  to 
the  fullest  extent  and  for  all  purposes. 

5 .  The  treaty,  in  its  implied  obligations  as  aris- 
ing from  its  own  provisions,  is  a  law  of  the  land, 
and  as  such,  a  rule  for  the  guidance  of  courts  in 
settling  any  question  of  jurisdiction  or  of  individ- 
ual rights  to  which  it  is  applicable.  And  yet 
Judge  Benedict,  in  effect,  and  that,  too,  without 
inquiring  whether  the  implied  obligation,  as  claimed 
by  Caldwell,  was  real  or  not,  says  that  courts  have 
nothing  to  do  with  this  question  one  way  or  the 
other.  The  plea  of  Caldwell  was  bad,  though  he 
appealed  to  a  treaty  as  its  basis. 

We  confess  ourselves  unable  to  place  the  ruling 
of  the  Judge  and  the  treaty  of  1842,  with  Great 
Britain,  side  by  side,  without  coming  to  the  con- 
clusion that  the  two  are  in  palpable  conflict.  If  the 
former  stands  as  good  law,  it  must  stand  at  the  ex- 
pense of  the  latter.  We  do  not  believe  that  it  is 
good  law. 

The  fact  in  this  case  is  that  Caldwell  was  extra- 
dited for  an  offense  for  which  he  was  not  tried,  at 
all,  and  was  tried  and  punished  for  an  offense  for 
which  he  was  not  and  could  not  have  been  extradi- 
ted. The  jurisdiction  was  not  used  for  the  purpose 
for  which  it  was  gained,  and  was  used  for  a  pur- 
pose for  which  it  was  not  and  could  not  have  been 
gained.  It  is  difficult  to  conceive  of  a  proceeding 
under  the  forms  of  law  more  entirely  foreign  to  the 
nature  and  design  of  the  extradition  remedy,  or 
more  inconsistent  with  the  implied  obligation  that 
results  from  the  express  stipulations  of  the  treaty  of 
1842,  with  Great  Britain,  and,  therefore,  with  that 
provision  of  the  Constitution  which  makes  a  treaty 
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a  part  of  the  law  of  the  land,  and  gives  to  every 
party,  when  standing  before  a  court,  whatever  rights 
grow  out  of  this  fact.  Any  rule  of  criminal  prac- 
tice that  can  be  followed  only  at  the  sacrifice  of  a 
treaty  is  constitutionally,  in  that  connection,  a  bad 
rule,  wliateyer  the  books  may  say  about  it  as  a  gen- 
eral rule.  The  jurisdiction  of  a  court  over  a  person 
placed  at  its  bar,  and  there  charged  with  crime,  is 
subject  to  whatever  qualification  the  express  or  im- 
plied obligations  of  a  treaty  of  the  United  States 
may  impose,  and  that,  too,  because  the  treaty  has 
the  authority  of  a  supreme  law  for  the  government 
of  that  court.  It  is  both  the  right  and  the  duty  of 
the  court  to  hear  a  plea  founded  on  a  treaty,  and 
secure  to  the  party  making  the  plea  whatever  rights 
the  treaty  secures.  The  question  presented  is  one 
of  law. 

The  other  case  is  that  of  The  United  States  v. 
Lawrence,  13  Blatchf.  C.  C.  R  295,  decided  in 
March,  1876.  Judge  Benedict,  after  saying  that 
**this  case  comes  l)efore  the  court  upon  a  demurrer 
interposed  by  the  United  States  to  a  rejoinder  filed 
by  the  defendant,"  proceeds  to  make  a  statement  in 
respect  to  the  pleadings.  This  statement,  though 
not  positively  declaring  the  fact,  naturally  gives  the 
impression  that  the  United  States  were  moving  for 
the  trial  of  Lawrence  on  the  charge  of  all  the  of- 
fenses for  which  he  was  indicted,  all  of  them  "being 
forgeries,  alleged  to  have  been  committed  within 
the  jurisdiction  of  this  court,  and  all,  by  statute, 
offenses  against  the  United  States."  One  of  the 
items  in  the  plea  of  the  defendant,  as  stated  by  the 
Judge — the  only  one  with  which  we  are  concerned — 
is** that  the  offenses  with  which  the  accused  is 
charged  in  the  indictment  are  not  the  offenses  on 
which  tl\e  surrender  to  the  United  States  was 
grounded,  but  are  other  and  different  crimes  from 
those  specified  in  said  warrant  of  extradition,  and 
that  he  has  been  held  in  custody  for  the  crimes 
specified  in  the  warrant  of  extradition,  but  he  has 
not  been  tried  for  either  of  said  offenses, "  and  that 
for  this  reason  he  claims  that  the  "court  has  no 
jurisdiction  to  try  the  present  indictment "  until  the 
accused  shall  have  a  reasonable  time,  **  after  his 
trial  for  the  crimes  specified  in  the  extradition  war- 
rant," to  return  toiler  Majesty's  dominions.  The 
replication  filed  to  this  plea,  as  stated  by  the  Judge, 
admits  some  of  its  allegations  and  denies  others, 
but  insists  **that  by  the  laws  of  Great  Britain  and 
the  United  States,  as  well  as  by  the  practice  of  both 
parties  to  the  treaty,  no  limitation  exists  as  to  the 
number  and  character  of  the  offenses  for  which  a 
person  extradited  may  be  tried."  The  rejoinder 
filed  by  the  defendant  is  stated  to  be  a  repetition  of 
the  facts  set  forth  in  the  plea,  *  *  without  substan- 
tial change."  To  this  rejoinder  the  Government 
filed  a  general  demurrer,  and  thus  the  cause  came 
before  the  court  on  the  demurrer. 


Such  is  the  statement  of  the  case ;  and  although, 
in  his  deliverance,  the  Judge  nowhere  explains  the 
indictment  on  which  Lawrence  was  arraigned,  but 
confines  himself  mainly  to  making  a  response  to  his 
plea  and  rejoinder,  one  would  infer  from  both  the 
plea  and  the  replication,  as  well  as  from  the  deliver- 
ance, that  it  was  the  purpose  of  the  Government  to 
try  the  defendant  on  all  the  charges  brought  against 
him,  whether  they  were  included  in  the  extradition 
wan'ant  or  not.    Was  this  the  fact  ? 

Secretary  Fish,  in  his  letter  of  May  22, 1876.  reply- 
ing to  the  statement  of  Lord  Derby  that  her  Majes- 
ty's Government  had  been  **  assured  of  the  intention 
of  the  United  States  Government  to  try  Lawrence 
for  other  than  the  extradition  crime,  for  which  he 
was  surrendered,"  says:  "Her  Majesty's  Govern- 
ment has  never  been  thus  assured,  and  for  the  very 
good  reason  that  the  Government  of  the  United 
States  has  never  reached  any  such  conclusion,  and  has 
neither  expressed  nor  formed  any  such  intention:" 
Foreign  Relations  of  the  United  States,  1876,  p.  243. 
This  letter  expressly  reverses  the  impression  one 
would  receive  from  the  proceedings  before  Judge 
Benedict  in  the  previous  March. 

Mr.  George  Bliss  was  the  District-Attorney  of  the 
United  States  who  had  the  direct  charge  of  this 
case;  and  in  his  letter  of  November  22,  1877,  written 
in  response  to  a  previous  one  of  inquiry  as  to  the 
facts,  he  gives  a  general  history  of  the  case  from  its 
inception  to  its  final  completion.  Upon  his  author- 
ity we  make  the  following  statement : 

1.  Several  indictments  were  found  against  Law- 
rence, charging  him  with  a  number  of  separate  and 
distinct  forgeries,  certified  copies  of  some  of  which 
accompanied  the  requisition  upon  the  British  Gov- 
ernment for  his  delivery  as  a  fugitive  criminal ;  and 
afterward,  for  special  reasons,  thirteen  commis- 
sioner's warrants  were  also  sent,  charging  him  with 
as  many  different  forgeries.  2.  The  examination  of 
the  case  in  England  before  Sir  Thomas  Henry  re- 
sulted in  establishing  "in  complete  detail"  the 
charge  of  forgery  made  in  one  of  these  warrants,  fo' 
which  he  was  afterward  indicted.  3.  Sir  Thomaa 
Henry  certified  the  charge  to  the  Home  oflSce  o3 
the  British  Government,  and  on  the  basis  thereoi 
Lawrence  was  delivered  up,  and  by  the  agent  of  tht 
United  States  brought  to  this  country,  and,  passing 
into  the  hands  of  the  marshal,  was  committed  to 
prison.  4.  When  all  the  facts  in  connection  with 
the  proceedings  in  London  became  known  to  the 
United  States  Government,  **  care  was  taken  that 
Lawrence  should  not  be  arraigned  upon  or  asked  to 
plead  to  any  charge,  except  the  indictment  for  the  for- 
gery which  was  unquestionably  proved  clear  through 
before  Sir  Thomas  Henry."  5.  As  a  matter  of  fact, 
he  was  never  arraigned  upon  any  other  charge,  al- 
though his  counsel  in  their  plea  and  for  their  own 
purposes   **8et  up  the  contraij."  _6.^8qon  after 
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Judge  Benedict  rendered  the  decision  reported  in 
13  Blatchf.,  mpra^  Lawrence  pleaded  guilty  to  the 
charge  specified  in  the  warrant  of  extradition,  under 
an  arrangement  which  we  give  in  the  following  lan- 
guage of  the  District- Attorney: 

**  Lawrence,  I  feel  at  liberty  to  say,  was  allowed 
to  plead  guilty  to  tlie  charge  on  which  he  was  ex- 
tradited, under  a  written  agreement  to  render  aid 
in  convicting  others  and  recovering  money  for  the 
€k>venunent,  in  consideration  of  which  a  motion  for 
sentence  was  postponed  to  enable  him  to  furnish  the 
aid.  But  the  discretion  when  he  should  move  for 
sentence  was  left  wholly  in  the  hands  of  the  District- 
Attorney;  and  it  was  further  arranged  that  he 
(Lawrence)  was  not  to  expect  a  sentence  of  less  than 
two  years  additional  to  the  year  he  had  already  been 
in  prison.  *  *  ♦  ♦  What  influenced  the  Gov- 
ernment beyond  what  apf>eared  in  the  agreement 
with  Lawrence  I  never  knew,  though  I  could  guess 
as  near  as  most  Yankees.  That  there  was  something 
beyond  the  mere  aid  in  convicting  others  and  recov- 
ering money,  there  is  no  doubt .  *' 

District- Attorney  Woodford,  in  his  letter  of 
November  19th,  1877,  says:  »*The  dockets  of  the 
Circuit  Court  show  that,  on  May  25th,  1876,  Mr. 
Lawrence  pleaded  guilty  and  gave  bail  and  was 
released,  sentence  not  being  moved.''  The  court 
did  not  sentence  him  because  no  motion  was  made 
to  this  effect;  and  the  motion  was  omitted  in  conse- 
quence of  the  arrangement  above  described.  This 
arrangement,  though  directly  made  by  Mr.  Bliss, 
was  really  planned  by  **  the  Cabinet  at  Washing- 
ton," two  of  whose  members  came  to  New  York 
and  '*  saw  Lawrence  and  his  papers. '' 

These  statements  show  that  the  Government  never 
did  arraign  Lawrence  upon  any  other  than  the 
extradition  charge,  and  never  declared  any  such 
intention,  though  in  the  Winslow  correspondence, 
Secretary  Fish  asserted  the  right  to  do  so.  The 
deliverance  of  Judge  Benedict  seems  to  be  sustain- 
ing this  right,  not  as  an  abstract  question,  but  as  a 
right  that  was  then  sought  to  be  exercised.  He  set 
aside  ''  the  plea  to  the  jurisdiction  and  all  subse- 
quent pleadings  "  in  the  case,  and  gave  *'  liberty  to 
the  defendant  to  plead  anew  to  the  charges  in  the 
indictment  contained. "  Unless  otherwise  informed, 
one  woulil  suppose  that  at  least  some  of  these 
"  charges  '^  passed  beyond  the  [circle  of  the  extra- 
dition warrant.  If  they  did  not,  then  there  was 
really  no  issue  between  the  prosecution  and  the 
defendant,  except  the  truth  of  the  extradition 
charge,  and  no  pertinency  in  the  plea  of  Lawrence 
to  the  indictment  on  which  he  was  arraigned. 

Judge  Benedict,  in  his  deliverance,  considers  the 
several  points  set  up  in  the  plea  of  the  defendant, 
one  of  which,  as  stated  by  the  Judge,  was  *Hhat  all 
extradition  proceedings,  by  their  very  nature,  secure 
to  the  person  surrendered  immunity  from  prosecu- 
tion for  offenses  other  than  the  one  upon  which  the 
Burrender  was  made.  *'     It  is  in  relation  to  this 


question  only   that  we  propose    to  examine    this 
deliverance. 

1.  Having  adverted  to  the  fact  that  the  same 
question  was  considered  and  settled  in  The  United 
StaUs  V.  Caldwell,  supra^  and  also  referred  to  the 
decision  in  AdHance  v.  Lagrave^  59  N.  Y.  R.  110, 
the  Judge  proceeded  to  say:  *'  This  ground  of  de- 
fense js,  therefore,  dismissed  with  the  remark  that 
an  offender  against  the  justice  of  his  country  can 
acquire  no  rights  by  defrauding  that  justice.  Be- 
tween him  and  the  justice  he  has  offended  no  rights 
accrue  to  the  offender  by  flight.  He  remains  at  all 
times,  and  everywhere,  liable  to  be  called  to  answer 
to  the  law  for  his  violations  thereof,  provided  he 
comes  within  the  reach  of  its  arm.  " 

There  certainly  is  no  objection  to  tl.ose  general 
propositions,  provided  the  phrase,  "he  comes  with- 
in the  reach  of  its  arm,"  be  understood  to  mean  an 
ordinary  coming  within  the  reach  of  offended 
justice,  or  an  ordinary  arrest,  and  provided  still 
further,  that  a  prosecution  for  the  offense  is  not 
excluded  by  limitation  of  time.  The  law,  as  a  gen- 
eral principle,  operates  upon  criminals  whenever 
and  wherever  it  can  find  them,  and  brings  its  pro- 
cesses of  trial  and  punishment  to  bear  against  them. 
But  if  this  coming  **  within  reach  of  its  arm  " 
means  that  a  person  accused  of  crime  is  brought 
within  the  jurisdiction  through  the  interposition  of 
another  government  that  has  consented,  upon  speci- 
fied terms  and  proceedings,  to  arrest  him  in  its  own 
territory,  to  withdraw  from  him  the  right  of  asylum 
in  that  territory,  and  to  deliver  him  up  for  a  dis- 
tinctly expressed  purpose,  as  was  the  fact  in  the 
case  of  Lawrence,  and  is  the  fact  in  every  case  of 
extradition,  then  the  question  is  most  materially 
changed.  The  rights  of  another  government  and 
the  obligations  due  to  that  government  are  involved 
in  the  very  nature  of  the  transaction.  The  accused 
party  is  in  custody  because  that  government  has 
chosen  to  give  the  custody,  not  for  an  offense  com- 
mitted against  its  own  laws,  but  against  those  of 
another  country ;  and  whatever  rights  are  secured 
to  him,  as  incidental  to  the  terms  of  the  extradition, 
whether  express  or  implied,  must  be  respected,  or 
the  terms  themselves  will  be  violated. 

The  general  propositions  of  Judge  Benedict,  how- 
ever true  and  just  in  ordinary  cases,  must  therefore 
be  taken  with  those  modifications  and  limitations 
which  are  imposed  by  an  extradition  treaty.  This 
is  especially  the  case  when  the  fundamental  law,  as 
is  the  fact  in  this  country,  makes  the  treaty  a  part 
of  the  supreme  municipal  law,  and  hence  an  imper- 
ative rule  to  guide  the  action  of  courts.  The  prop- 
ositions in  application  to  an  extradited  person  are 
subject  to  this  qualification.  Unless  so  qualified, 
they  are  not  true. 

3.  The  Judge  further  says  that  *'  the  language  of 
the  treaty  is  calculated  to  repel  the  idea"  set  up  by 
the  defendant,  **for  it;  declHrer't¥arcfte  offender 
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shall  be  delivered  up  to  justice — a  significant  and 
comprebensiye  expression,  plainly  importing  that 
the  delivery  is  for  the  purposes  of  public  justice, 
without  qualification.*'  Whether  this  is  a  correct 
construction  of  the  treaty  or  not  depends  entirely 
upon  the  connections  in  which  the  phrase  ^*  de- 
livered up  to  justice "  is  used ;  and  to  these  the 
Judge  makes  no  reference. 

It  so  happens  that  the  treaty  specifies  seven 
crimes  as  the  only  ones  for  which  there  shall  be  any 
delivery ;  that  it  requires  in  each  case  a  distinct 
charge  of  a  definite  crime  or  crimes  within  the  list ; 
that  tliis  crime,  or  these  crimes,  must  be  proved  to 
the  satisfaction  of  the  government  asked  to  make 
the  delivery ;  and  that  by  these  terms,  which  are 
express  parts  of  the  treaty,  the  ** justice"  referred 
to  in  it  is  and  must  be  that,  and  that  only,  which 
lies  within  the  circle  of  the  terms.  The  connec- 
tions conclusively  show  that  the  delivery  is  not  for 
"the  purposes  of  public  justice,  without  qualifica- 
tion." It  is  just  the  reverse.  It  is  for  a  specified 
purpose,  clearly  stated  and  carefully  guarded  in  the 
treaty;  and  this  is  a  ** qualification."  To  detach 
the  phrase  from  its  connections,  and  then  impose  a 
meaning  upon  it  ad  libitum^  is  not  interpreting  the 
treaty  at  all.  There  can  be  no  delivering  up  to  jus- 
tice under  this  treaty  for  more  than  some  one  or 
more  of  seven  particularly  enumerated  crimes,  or 
for  any  one  or  more  of  these  crimes,  without  a  for- 
mal charge  designating  the  crime  or  crimes  for 
which  the  delivery  is  asked,  or  even  then  unless  the 
crime  or  crimes  charged  shall  be  proved^  by  suffi- 
cient evidence. 

If  this  does  not  mean  that  the  "justice  "  referred 
to  shall  be  limited  and  qualified  by  these  terms, 
then  what  does  it  mean  ?  The  conditions  associ- 
ated with  the  delivery,  and  forming  a  vital  part 
of  the  transaction,  show  that  wliat  was  so  plain  to 
the  Judge  is  just  the  opposite  of  what  he  states  it 
to  be.  It  is  not  possible,  with  his  imderstanding  of 
the  treaty,  to  invent  a  respectable  reason  for  its  pro- 
visions in  respect  to  the  crimes  for  which  extradi- 
tion may  be  had,  and  for  the  proceedings  necessary 
to  secure  it.  Why  is  extradition  surrounded  with 
these  provisions  if  they  are  not  meant  to  be  limita- 
tions upon  it  and  its  purposes. 

8.  Reference  was  made  by  the  Judge  to  the  Act  of 
Congress  passed  in  1848,  by  which  the  Secretary  of 
State  is  authorized  to  order  the  offender  "  to  be  de- 
livered to  such  person  or  persons  as  shall  be  author- 
ized, in  the  name  and  on  behalf  of  such  foreign 
government,  to  he  tried  for  the  crime  of  which  such 
person  shall  be  so  accused^  and  such  person  shall  be 
delivered  up  accordingly.  '*  The  words  in  italics  are 
precisely  the  words  used  in  the  British  act,  passed 
soon  after  the  negotiation  of  the  treaty.  Judge 
Benedict,  in  his  comment  upon  these  words,  says  : 
**The  provision  of  the  Act  of  1848  is  within  the 


broad  provision  of  that  treaty,  but  it  does  not  re- 
strict the  operation  of  that  provision ;  and  it  may 
be  safely  assumed  that,  if  the  intention  to  limit  the 
effect  of,  or  give  a  construction  to,  that  or  any  other 
treaty  had  been  entertained — assuming  such  a  func- 
tion to  belong  to  a  statute  of  this  character — that 
intention  would  have  been  plainly  expressed.**  Let 
us  look  at  this  language. 

By  "the  broad  provision  of  that  treaty*'  the 
Judge  evidently  means  a  provision  for  the  delivery 
of  the  accused  person  "  for  the  purposes  of  public 
justice,  without  qualification."  This  is  a  construc- 
tion of  the  treaty  which,  as  we  have  just  shown,  is 
in  confiict  with  its  express  terms.  The  treaty  con- 
tains no  such  **  broad  provision.'*  The  legislative 
acts  of  the  two  governments  for  its  execution  are 
not  ^^  within  the  broad  provision  of  that  treaty,'' 
but  simply  parallel  with  it,  neither  restricting  nor 
enlarging  its  operation.  What  they  propose  is  that 
the  person  who,  according  to  the  provisions  of  the 
treaty,  should  be  delivered  up,  shcdl  be  so  delivered. 
For  what  purpose  ?  The  answer  of  both  acts  is  that 
he  may  be  "  tried  for  the  crime  of  which  such  per- 
son shall  be  so aceitsed,'*^  The  phrase  "so  accused  " 
refers  to  the  proceedings  which  have  been  taken  in 
the  case,  and  which  have  resulted  in  making  and 
establishing  the  specific  accusation  according  to  the 
provisions  of  the  treaty.  While  there  is  no  attempt 
in  either  act  to  change  the  treaty  in  any  way,  there 
lies  upon  the  very  face  and  in  the  language  of  both 
acts  the  distinct  implication,  which  equally  lies  in 
the  express  terms  of  the  treaty,  that  the  person  de- 
livered up  is  t^  be  tried  only  for  the  offense 
"  charged  "  within  the  limits  of  the  extradition  list, 
and  proved  by  the  proper  evidence,  and  of  which 
he  has  been  "  so  accused."  Both  acts  point  directly 
to  this  offense,  and  to  no  other;  and  this  is  just  as 
true  of  the  treaty. 

Now,  to  infer,  as  Judge  Benedict  does,  that  the 
party  having  been  delivered  up  for  the  crime  of 
which  he  has  been  '*  so  accused,"  may  be  tried  for 
other  offenses,  because  there  is  no  express  declara- 
tion that  he  shall  not  be  so  tried,  is  not  only  to 
draw  a  conclusion  where  there  are  no  premises,  but 
to  run  counter  to  the  plain  and  natural  implication 
of  the  language.  If  a  principal  should  direct  his 
agent  to  invest  a  thousand  dollars  in  a  given  stock, 
and  the  latter  should  make  the  investment  in  some 
other  stock,  it  would  be  rather  a  sorry  answer  for 
the  faithless  agent  to  say  that  he  was  not  expresdy 
directed  not  to  make  the  investment  he  did  make ; 
and  yet  his  logic  and  that  of  Judge  Benedict,  in 
this  case,  would  not  materially  differ. 

4.  The  Judge  also  refers  to  the  act  of  Congress 
passed  in  1869  for  the  protection  of  extradited  per- 
sons brought  to  this  country,  against  **  lawless  vio- 
lence ; "  and  he  is  entirely  correct  in  limiting  the 
purpose  of  this  act  to  such  protection.  Yet,  the 
act,   like  that  of  1848,  proceeds  upon  the  assump- 
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tion  that  the  party  extradite  is  to  be  tried 
only  for  the  offense  for  which  he  was  extra- 
dited. The  President  is  authorized  to  provide  for 
his  protection  **  against  lawless  violence  until  the 
final  conclusion  of  his  trial  for  the  erimes  or  offenses 
specified  in  the  toarrant  of  extradiUon^  and  until  his 
final  discharge  from  custody  or  imprisonment  for  or 
on  account  of  such  crimes  or  offenses^  and  for  a  reason- 
able time  thereafter/*  It  is  a  little  remarkable  that 
this  language,  forming  a  part  of  the  act,  should 
have  escaped  the  attention  of  the  Judge.  It  shows 
that  Congress,  when  enacting  the  law,  had  no  idea 
that  the  party  delivered  up  to  the  United  States 
would  or  could  be  tried  for  any  other  crimes  than 
those  "specified  in  the  warrant  of  extradition." 
This  is  the  only  trial  referred  to  in  the  statute ;  it 
is  the  only  trial  of  which  Congress  thought  as  aris- 
ing from  the  treaty ;  and  nothing  can  be  more  foreign 
to  the  clear  implication  of  the  language  than  the 
idea  that  the  case  admits  of  any  other  trial.  The 
understanding  of  Congress  is  clearly  indicated  by 
the  words  used,  and  not  the  less  significantly  be- 
cause it  incidently  appears. 

5.  The  Judge  further  says  that  it  has  not  been 
"made  to  appear  that  any  such  construction  of  the 
treaty  of  1842,"  as  excludes  trial  for  other  offenses 
than  those  specified  in  the  extradition  proceedings, 
^^  has  been  adopted  by  the  Executive  Department 
of  either  Government."  We  do  not  know  precisely 
what  did  or  did  not  appear ;  yet  there  are  some  facts 
in  relation  to  the  matter  that  might  have  appeared. 

It  is  a  fact  that  Lord  Derby,  in  his  letter  of  Feb- 
ruary 29,  1876,  to  General  Schenck,  then  our  Minis- 
ter to  Great  Britain,  written  prior  to  the  deliver- 
ance of  Judge  Benedict,  adverted  to  the  case  of 
Lawrence  and  to  the  impression  of  the  British  Gov- 
ernment that  the  United  States  Government  meant 
to  try  him  for  other  than  the  extradition  offense, 
and  said  that  this  would  be  contrary  to  the  implied 
understanding  "which  Her  Majesty's  Government 
had  previously  supposed  to  be  practically  in  force," 
and  for  this  reason  required  some  assurance  in  re- 
gard to  Winslow — ^whose  case  had  then  just  arisen. 
This  fact  existed  when  Judge  Benedict  said  that  it 
had  not  been  made  to  appear  that  the  Executive  De- 
partment of  either  Government  had  adopted  such  a 
construction  of  the  treaty  of  1842,  as  would  preclude 
a  trial  for  other  than  the  extradition  charge.  For- 
eign Relations  of  the  United  States,  1876,  p.  207. 

It  is  further  a  fact  that  the  British  Parliament,  in 
1870,  had  enacted  a  law  to  which  the  Judge  refers, 
and  which  provides  expressly  that  British  courts 
shall  try  extradited  persons  only  for  the  crime  or 
crimes  proved  by  the  facts  on  which  their  surrender 
was  grounded,  and  which  also  provides  that  the 
Executive  Department  of  the  British  Government 
shall  not  deliver  up  any  fugitive  criminal,  without 
an  assurance  either  given  by  law  or  by  arrangement 
that  he  will  not  be'triedforAnvhnf.  f.hAA-rfrArlit:ion 


charge,  until  he  has  been  restored  or  had  %n  oppor- 
tunity of  returning  to  Her  Majesty's  dominions. 
Such  was  the  law  of  Great  Britain,  and  had  been 
for  six  years,  when  the  Judge  made  the  statement 
above  referred  to. 

It  is  still  further  a  fact  that  when  the  question  of 
a  new  extradition  treaty  was  under  consideration  in 
1870,  the  British  Government  informed  Secretary 
Fish  that  any  stipulation  for  trial  for  any  other  than 
the  extradition  offense  *' would  be  inadmissible." 
Foreign  Relations  of  the  United  States,  1876,  p.  228. 

It  is  also  a  fact  that  the  Attorney-General  of  the 
United  States,  having  **  a  long  record  and  an  opinion 
of  Judge  Benedict  "  in  regard  to  the  Lawrence  case 
placed  before  him,  and  by  mistake  being  led  to 
suppose  that  the  District-Attorney  designed  to  put 
the  prisoner  on  trial  fpr  offenses  not  included  in  the 
extradition  warrant,  addressed  a  letter  to  him  on 
the  22d  of  December,  1875,  which  speedily  found 
its  way  into  the  public  press,  expressly  directing 
that  Lawrence  should  be  tried  upon  the  extradition 
"charge  and  that  only,"  and  saying  that  "grave 
political  reasons  "  demanded  this  course.  Id.  p.  229. 
This  letter  shows  that  the  Government  of  the  United 
States  was  apprised  that  the  British  Government 
was  dissatisfied  with  the  course  which,  as  it  sup- 
posed, was  about  to  be  pursued  toward  Lawrence. 
It  is  not  true  that,  when  Judge  Benedict  made  his 
deliverance  in  the  month  of  March,  the  British 
Government  accepted  or  adopted  his  construction  of 
the  treaty  of  1842,  but  is  true  that  it  most  explicitly 
rejected  it. 

It  is  also  a  fact  that  when  Lawrence  was  arraigned 
before  the  Judge  and  made  his  plea,  he  was  by  the 
express  order  of  the  Government  arraigned  only  for 
the  extradition  charge,  and  that  the  Government 
had  never  expressed  any  purpose  of  putting  the 
theory  of  Judge  Benedict  into  practice.  The  letter 
of  Mr.  Bliss,  the  District-Attorney,  previously  re-  • 
ferred  to,  sets  forth  the  former  of  these  facts,  and 
that  of  Secretary  Fish,  also  previously  referred  to, 
declares  the  latter  fact.  The  Government  of  the 
United  States  was  not  doing,  and  was  not  seeking 
to  do,  but  was  cautiously  omitting  to  do,  what 
Judge  Benedict  entered  into  an  elaborate  argument 
to  prove  that  it  had  the  right  to  do.  Lawrence 
stood  before  him  on  an  indictment  charging  the 
very  crime  for  which  he  had  been  delivered  up,  and 
there  was  no  expressed  purpose  to  arraign  him  upon 
any  other  charge. 

Such  were  the  facts  when  Judge  Benedict  said 
that  it  had  not  been  " made  to  appear  "  that  "the 
Executive  Department  of  either  government "  [had 
adopted  a  "  construction  of  the  treaty  of  1842  " 
which  excluded  trial  for  any  but  the  extradition 
charge.  How  far  he  was  informed  of  these  facts 
we  do  not  know ;  yet  he  certainly  was  mistaken  as 
to  the  position  of  the  British  Government,  and  he 
mAdA  Mi  ArcmTnenf.  to  nrove  a  ric^ht  which  the  Gov-         A 
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ernment  of  the  United  States  was  not  attempting 
to  exercise  in  respect  to  the  party  arraigned  before 
him.  His  reference  to  the  case  of  Heilbronn,  which 
occurred  in  1854,  is  not  pertinent,  as  we  shall  show 
in  another  connection,  since  the  prosecution  was  a 
private  one,  and  the  British  Gh)yemment  did  not  at 
the  time  know  that  the  prisoner  had  been  tried  for 
any  offense  other  than  the  one  for  which  he  was 
surrendered.  The  case  of  Burley,  to  which  he 
refers,  and  which  we  shall  consider  hereafter,  fails 
to  establish  a  practice  as  between  the  two  govern- 
ments; and  all  that  there  is  in  the  case  consists,  not 
in  what  was  done  with  the  prisoner,  but  in  what 
was  9aid  by  the  then  law-officers  of  the  British  Gov- 
ernment, but  not  diplomatically  said  to  the  United 
States. 

There  are  several  other  points  in  the  plea  and 
rejoinder  of  Lawrence  to  which  Judge  Benedict 
refers ;  but  as  they  have  no  bearing  upon  the  con- 
struction of  the  treaty — the  only  question  we  are 
considering — we  pass  them  without  notice.  Whether 
these  points  were  good  or  bad  is  a  matter  of  no 
consequence  in  relation  to  the  meaning  of  the 
treaty.  That  meaning,  as  the  Judge  construed  it 
in  the  case  of  Caldwell,  and  also  that  of  Lawrence, 
allows  the  trial  of  an  extradited  person  for  any 
offense,  no  matter  what,  and  no  matter  whether  it  is 
or  is  not  included  in  the  list  of  extradition  crimes, 
and  equally  no  matter  whether  it  was  or  was  not 
brought  under  consideration  in  the  extradition  pro- 
ceedings, or  specified  in  the  warrant  of  delivery. 
The  British  Government,  in  the  Winslow  cor- 
respondence, took  the  ground  that  this  is  not  the 
doctrine  of  the  treaty,  or  of  the  principles  and  pur- 
poses of  extradition.  We  think  the  British  (Gov- 
ernment right  and  Judge  Benedict  wrong  on  this 
subject. 


TRANSFER  OF  SHARES  IN  NATIONAL  BANKS. 


UNITED  STATES  CmCTJIT  COURT.  EASTERN  DISTRICT 
OF  MISSOURI,    FEBRUARY  6, 1878. 


Johnson,  Receiver,  etc.,  v,  Laflin. 

Sfiareholder'8  right  to  tranter  shares  in  a  National 
Bank— Elements  of  a  complete  tran^ef^—Certificates— 
Blank  power  to  transfer— Registration  of  tranter — 
Rev.  StaU.,  %%  6139,  5141,  6201,  6251,  construed. 

1 .  Under  the  national  banking  act,  a  shareholder  has*  the 
riffbt  to  make  an  actual  and  bona  fide  sale  and  transfer 
of  bis  shares  to  any  person  capable  In  law  of  taking  and 
holding  the  same,  and  of  assuming  the  transferor^}  lia- 
bilities in  respect  thereto ;  and,  in  the  absence  of  fraud, 
this  right  is  not  subject  to  a  veto  bj  the  directors  or  the 
other  shareholders. 

3.  Where  such  a  sale  of  shares  is  made  and  the  transfer 
entered  on  the  books  of  the  bank,  the  transferor  oeasos 
to  be  a  shareholder,  and  Is  freed  from  liability  in  re- 
spect of  such  shares. 

8.  The  provision  of  the  national  banking  act  (Elev.  Stats.. 
9  6139)  that  shares  shall  **  be  transferable  on  the  books  of 
the  association,"  construed ;  and  held  not  to  give  the 
directors  the  power  to  refuse  to  register  a  bona  fide 
transfer  of  stock  without  some  valid  and  sufficient  rea- 
son for  such  refusal. 


4.  As  between  the  seller  and  purchaser  of  shares  In  a  na- 

tional bank,  the  sale  is  complete  when  the  certificate  of 
the  shares  duly  assigned,w1tn  power  to  transfer  the  same 
on  the  books  of  the  bank,  is  delivered  to  the  buyer,  and 
payment  therefor  is  received  by  the  seller ;  and  either 
the  purchaser  or  seller  may  compel  a  registration  of  the 
transfer  on  the  books  of  tnebank,  unless  the  bank  has 
some  valid  and  sufficient  ground  for  refusing  to  register 
the  transfer. 

5.  The  defendant,  Laflln.  owning  full  paid  shares  of  stock 

in  a  national  bank  or  which  his  co-defendant,  Britton, 
was  the  president,  employed  a  broker  to  sell  the  same 
in  the  market;  the  broker,  without  Laflin's direction  or 
knowledge  at  the  time,  sold  the  same  at  the  market' 
value  to  Britton  individually,  and  received  in  payment 
his  individual  check  on  the  bank  for  the  purchase-price, 
and  delivered  to  the  ourchaser  the  share  certificates 
assigned  in  blank,  with  blank  powers  of  attorney  thereon 
indorsed,  authorizing  the  transfer  of  the  shares  on  the 
books  of  the  bank ;  subsequently,  after  the  amount  of 
the  check  had  been  collected,  but  oh  the  same  dav,  the 
president,  without  the  knowledge  of  Laflln  or  the  brok- 
er, directed  the  book-keeper  of  the  bank  to  credit  his  in- 
dividual account  with  the  amount  of  the  check  which  he 
had  given  for  the  shares,  and  to  transfer  the  shares 
(the  book-keeper  inserting  his  own  name  in  the  blank 

Sower  of  attorney  as  attorney  to  make  the  transfer)  to 
ritton,  **  trustee,'*  not  specifying  for  whom  he  was  trus- 
tee, and  charging  the  sum  to  the  '^sundry  stock  account" 
of  the  bank,  all  of  which  was  done.  The  bank,  although 
it  had  not  committed  any  act  of  insolvency,  was  then 
insolvent,  but  this  fact  was  not  known  by  Laflln  or  the 
broker.  Held.  that,talthough  the  bank,  or  its  officers  for 
it.  was  prohibited  from  purchasing  Its  own  shares 
(Rev.  htats..  9  6S01),  yet  that  Laflln  having  sold  In  good 
faith,  without  notice  of  the  Illegal  purpose  of  Britton  in 
buying  the  stock,  or  of  his  intended  misappropriation  of 
the  funds  of  the  bank  in  paying  therefor,  was  not  liable 
to  pay  back  to  the  receiver  the  money  received  in  pay- 
ment of  the  shares. 

THE  plaintiff  is  the  receiver  of  the  National  Bank  of 
the  State  of  Missouri,  appointed  June  23, 1877,  by 
the  comptroller  of  the  currency. 

That  bank  auspeuded  payment  and  closed  its  doors 
Jane  20,  1877. 

The  defendant,  Lafllu,  had,  for  some  years  prior  to 
Bfay  16, 1877,  been  the  owner  of  85  shares  of  full-paid 
stock  in  that  bank,  but  was  not  a  director.  The  de- 
fendant, Britton,  was  the  president  of  the  bank. 

On  the  10th  day  of  May,  1877,  Mr.  Burr,  the  presi- 
dent of  another  bank  in  which  Lafliu  was  a  director, 
wrote  a  letter  to  a  correspondent,  who  was  the  owner 
of  stock  in  the  National  Bank  of  the  State  of  Mis- 
souri, stating  (without  giving  the  grounds  of  his  ad- 
vice), **  you  had  better  sell  your  stock  in  that  bank, 
because  you  can  buy  it  back  again  at  .a  profit  if  you 
wish  to  do  so."  Mr.  Burr  casually  showed  Lafliu  this 
letter  and  said,  **Go  do  likewise.'*  An  eleotiou  was 
to  be  held  for  directors  ou  the  29th  day  of  May,  1877, 
which  it  was  supposed  would  give  the  stock  a  greater 
value  in  the  market  before  the  election  than  it  would 
have  after  that  event. 

Acting  upon  this  general  advice  of  Mr.  Burr,  and 
without  personal  knowledge  of  the  actual  financial 
condition  of  the  bank,  Lafliu,  on  the  IGth  day  of  May, 
1877,  authorized  one  Keleher,  a  broker,  to  sell  in  the 
market  his  85  shares  of  stock.  Keleher  sold  the  same 
at  private  sale  for  $5,037.50  to  James  H.  Britton,  who 
then  was,  and  for  some  years  had  been,  the  president 
of  the  bank.  Mr.  Britton  gave  Keleher  to  understand 
that  he  was  buying  either  for  himself  or  a  party  whose 
name  he  did  not  disclose.  Britton  paid  Keleher  the 
$6,037.50  by  his  individual  check  ou  the  bank  of 
which  he  was  president,  and  Keleher  thereupou  de- 
livered Britton  the  oertiflcates  assigned  in  blank  for 
the  85  shares  of  stock,  together  with  a  blank  power  of 
attorney,  indorsed  thereon,  signed  by  Laflin,  author- 
izing the  transfer  of  the  sto6k  on  the  books  of  the 
bank.  The  stock  certificates  contained  this  provision : 
**  Transferable  only  on  the  books  of  the  said  bank  in 
person,  or  by  attorney  on  the  refuru  of  this  oertifl- 
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oate,  and  in  ooufurmity  with  the  provisions  of  the 
laws  of  Congress  and  the  by-laws  which  may  be  in 
force  at  the  time  of  such  transfer.** 

There  were  no  by-laws  on  the  subject  of  the  transfer 
of  stock.  Keleher  immediately  presented  Britton*8 
check  at  the  counter  of  the  bank,  and  received  there- 
on the  $5,037.50,  and  deposited  the  amount  in  his  own 
name  with  his  bankers,  the  Messrs.  Bartholow,  Lewis 
&  Co.,  upon  whom  he  gave  Laflln  his  own  check  for 
$4,995— being  the  proceeds  of  the  sale  to  Britton  less 
his  commission  of  50  cents  per  share.  Keleher  did  not 
inform  Laflln  to  whom  he  had  sold  the  stock,  and 
eyeu  declined  to  do  so.  Laflln  did  not  actually  know 
that  it  had  been  sold  to  Britton  until  some  time  after- 
ward. Keleher  supposed  Britton  was  making  the 
purchase  for  himself  or  for  some  other  person,  and  did 
not  know  that  he  was  buying  it  as  ''  trustee  for  the 
bank."  After  Keleher  had  delivered  the  stock  cer- 
tificates for  the  85  shares  assigned  in  blank,  with  the 
blank  power  to  transfer  indorsed  thereon,  and  had 
collected  the  check  and  had  left  the  bank,  but  on  the 
same  day,  Britton  delivered  the  stock  certificates, 
together  with  the  blank  powers  of  attorney  signed  by 
Laflln,  to  one  E.  Girault,  the  general  book-keeper  of 
the  bank,  with  instructions  to  credit  from  the  general 
funds  of  the  tmnk,  Britton*s  individual  account  with 
the  amount  paid  for  the  stock,  viz.,  $5,037.50,  which 
was  done,  and  to  charge  the  like  amount  in  the  books 
of  the  bank  to  ^*  sundry  stocks  *'  account,  and  to  trans- 
fer the  85  shares  on  the  stock  transfer  book  to  **  James 
H.  Britton,  trustee."  Qirault  obeyed  these  direc- 
tions. The  transfer  of  the  stock  on  the  transfer  book 
was  accordingly  made  to  **  James  H.  Britton,  trustee,'* 
not  stating  for  whom  he  was  the  trustee.  But  In  the 
-  stock  ledger  the  transaction, was  entered  in  an  account 
entitled,  '* James  H.  Britton,  trustee  for  bank,'* 
meaning  Britton*s  own  bank.  Girault,  In  making  the 
transfer  of  the  shares,  filled  in  his  own  name  as  attor- 
ney in  the  blank  powers  of  attorney  signed  by  Laflln, 
and  signed  the  transfer  to  Britton  as  trustee  thus,  "S. 
H.  Laflln  by  £.  Girault,  attorney.'*  Girault  had 
actual  knowledge  at  the  time  that  this  stock  had  been 
paid  for  in  the  manner  hereinbefore  stated.  No  new 
certificate  of  stock  for  the  85  shares  were  ever  Issued 
to  Britton  or  any  one  else.  Neither  Keleher  nor  Laf- 
lin  knew  of  the  foregoing  directions  of  Britton  to 
Girault,  nor  what  Girault  did  in  respect  thereto. 
Other  stock  to  a  very  large  amount  was  from  time  to 
time  purchased  from  other  persons  by  Britton  and 
paid  for  in  the  same  way  and  transferred  and  entered 
in  the  same  manner.  No  formal  resolution  of  the  dl- 
r  tors  appear^  authorizing  this  to  be  done,  but  di- 
rectors knew  of  and  assented  to  Brltton*s  acts  in  this 
regard. 

At  the  time  of  the  suspension  of  the  bank,  June  20, 
1877,  there  were,  it  seems,  4599  shares  of  its  own  stock 
standing  in  the  name  of  "James  H.  Britton,  trustee,*' 
which  had  been  purchased  by  him  with  the  funds  of 
the  bank,  under  circumstances  more  or  less  similar  to 
the  purchase  from  the  defendant,  Lafiln. 

All  of  the  stock  thus  standing  in  the  name  of  Brit- 
ton. trustee,  including  that  purchased  from  Lafiin, 
was  voted  by  him  at  the  election  of  directors  held  May 
29, 1877.  Britton  had  been  for  years  the  owner  of  a 
Urge  amount  of  stock  In  the  bank  In  his  own  name 
and  right,  and  thus  owned  1542  shares  when  the  bank 
suspended.  Brltton's  credit  was  good  at  the  time  of 
this  transaction,  and  there  was  nothing  In  the  nature 


of  the  transaction— In  the  fact  of  the  purchase,  the 
amount  or  mode  of  payment  or  the  price  paid— calcu- 
lated to  awaken  suspicion  on  the  part  of  Keleher,  that 
it  was  not  a  regular  transaction  on  Brltton*s  own  ac- 
count. Laflln  did  not  receive  more  than  the  stock 
was  then  considered  to  be  worth  in  the  market. 
Laflln  did  not  know  that  the  bank  was  insolvent  and 
his  flrm  continued  to  deposit  money  with  it  until  it 
closed.  Keleher  testifles  that  he  considered  the  bank 
**  sound  in  all  respects'*  when  he  made  the  sale  to  Brit- 
ton. The  bank  had  not  at  that  time  committed  any 
act  of  insolvency. 

This  is  a  bill  In  equity  by  the  receiver  against  Laflln 
&  Britton  to  compel  Laflln  to  pay  back  the  $5,087.50; 
to  set  aside  the  transfer  of  the  85  shares  of  stock;  to 
have  Lafllu  declared  to  be  still  a  stockholder  in  the 
said  bank  In  respect  of  said  shares,  and  to  have  Britton 
ordered  to  re-transfer  the  shares  to  Laflln  on  the  book 
of  the  bank. 

The  bill  as  to  Britton  stands  confessed.  Laflln  an- 
swered denying  the  material  charges  In  the  bill. 
Replication  was  filed  and  proofs  taken.  The  cause  is 
before  the  court  on  final  hearing. 

The  following  provisions  of  the  national  bank  act, 
taken  from  the  Revised  Statutes,  are  those  which 
more  directly  relate  to  the  questions  arising  in  this 
case: 

1 5130.  The  capital  stock  of  each  association  shall  be 
divided  Into  shares  of  $100  each,  and  be  deemed  per- 
sonal property,  and  be  transferable  on  the  books  of 
the  association  In  such  manner  as  may  be  prescribed  In 
the  by-laws  or  articles  of  the  association.  Every  per- 
son becoming  a  shareholder  by  such  transfer  shall,  in 
proportion  to  his  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  such  shares,  and  no 
change  shall  be  made  in  the  articles  of  association  by 
which  the  rights,  remedies  or  securities  of  the  exist- 
ing creditors  of  the  association  shall  be  impaired. 

Again,  1 5151.  The  shareholders  of  every  national 
banking  association  shall  be  held  individually  respon- 
sible, equally  and  ratably,  and  not  one  for  the  other, 
for  all  contracts,  debts  and  engagements  of  such  asso- 
ciation to  the  extent  of  the  amount  of  their  stock 
therein  at  the  par  value  in  addition  to  the  amount 
invested  In  such  shares.  *  *  « 

1 5201.  No  association  shall  make  any  loan  or  dis- 
count on  the  security  of  the  shares  of  Its  own  capital 
stock,  nor  be  the  purchaser  or  holder  of  any  such 
shares,  unless  such  security  or  purchase  shall  be  nec- 
essaiy  to  prevent  loss  upon  a  debt  previously  contracted 
in  good  faith,  and  stock  so  purchased  or  acquired  shall 
within  six  months  from  the  time  of  Its  purchase  be 
sold  or  disposed  of  at  public  or  private  sale,  or  in  de- 
fault thereof  a  receiver  may  be  appointed  to  dose  up 
the  business  of  the  association,  aooordiiig  to  section 
5234. 

15204.  No  association  or  member  thereof  shall, 
during  the  time  It  shall  continue  Its  banking  opera- 
tions, withdraw,  or  permit  to  be  withdrawn,  either  in 
the  form  of  dividends  or  otherwise,  any  portion  of  its 
capital.  *  *  *  But  nothing  in  this  section  shall 
prevent  the  reduction  of  the  capital  stock  of  the  asso- 
ciation, under  section  5148. 

1 5152.  Persons  holding  stock  as  executors  *  *  * 
or  trustees,  shall  not  be  personally  subject  to  any 
liabilities  as  stockholders ;  but  the  estates  and  funds 
in  their  hands  shall  be  liable  in  like  manner  and  to 
the  same  extent  as  the  teitatorr^*^*^O^r  person 
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interested  in  such  trust  funds  would  be,  if  living  and 
competent  to  act  and  hold  the  stock  in  his  own 
name. 

§5210.  Requires  a  full  and  correct  list  of  all  the 
shareholders  to  be  kept,  subject  to  inspection  of  all 
the  shareholders  and  creditors,  and  a  verified  copj  of 
such  list  to  be  sent  annuallj  to  the  comptroller  of  the 
currency. 

Hendersoji  A  Shidda,  for  the  plaintiff. 

A.  W.  SUiyhackj  for  the  defendant,  Lafliu. 

Dillon,  Circuit  Judge .  The  plaintiff  is  the  receiver 
of  the  National  Bank  of  the  State  of  Missouri,  ap- 
pointed by  the  comptroller  of  the  currency,  June  23, 
1877,  the  bank  having  suspended  payment  three 
days  before.  (Rev.  Stats.,  §  6284.)  The  defend- 
ant, Lafliu,  had  for  some  years  prior  to  May 
16,  1877,  boen  the  holder  of  85  full-paid  shares  in 
that  bank.  At  the  date  of  the  suspension  of  the  bank 
the  defendant,  James  H.  Britton,  was  its  president, 
and  had  been  such  for  some  years  prior  to  that  event. 
On  the  16th  day  of  May,  1877,  Laflin  sold  through  one 
Keleher,  a  broker,  the  85  shares  of  stock  to  Britton, 
and  delivered  to  him  the  share  certificates,  duly  as- 
signed in  blank,  with  powers  of  attorney  in  blank 
thereon  indorsed,  to  transfer  the  shares  on  the  books 
of  the  bank.  Laflin*s  broker,  who  effected  the  sale, 
understood  that  he  sold  to  Britton  Individually,  or  to 
some  unknown  i>erson  for  whom  Britton  acted,  and 
he  received  in  payment  for  the  .'shares  the  personal 
check  of  Mr.  Britton  on  the  bank  for  $6,037.60,  which 
was  immediately  presented  and  paid.  Laflin  did  not 
know  until  some  time  after  the  transaction  who  had 
become  the  purchaser  of  his  shares.  After  the  shares 
had  been  thus  delivered  and  paid  for  by  Britton*s 
ohe^k  and  the  money'received,  but  on  the  same  day, 
they  were  transferred  in  pursuance  of  Mr.  Britton's 
directions  by  Mr.  Girault,  the  book-keeper  of  the 
bank  (by  virtue  of  the  powers  of  attorney  from  Lafiin), 
to  **  James  H.  Britton,  trustee,**  and  at  the  same  time 
the  book-keeper  credited  Britton*s  individual  account 
at  the  bank,  with  the  amount  of  his  check  given  in 
payment  for  the  shares,  and  charged  the  same  amount 
to  the  '*  sundry  stocks  account "  on  the  books  of  the 
bank.  On  the  official  stock  register,  the  shares  were 
thus  made  to  stand  in  the  name  of  '*  James  H.  Brit- 
ton, trustee,"  without  stating  for  whom  he  was  tmstee. 
On  the  stock  ledger  of  the  bank  the  transaction  was 
entered  in  an  account  entitled  **  James  H.  Britton, 
trustee  for  the  bank."  Neither  Lafiin's  agent,  who 
negotiated  the  sale  of  the  shares,  nor  Lafliu  himself, 
had  any  actual  notice  of  the  manner  in  which  the 
transfer  of  the  stock  had  been  registered,  nor  that  the 
funds  of  the  bank  had  been  thus  used  to  pay  for  it, 
nor  of  the  entries  in  tespeot  thereto  on  the  books  of  the 
bank.  But  of  all  these  facts,  Mr.  Girault,  the  book- 
keeper of  the  bank  who  made  the  entries,  and  who  had 
inserted  his  name  in  Laflin's  blank  power  of  attorney 
to  transfer  the  stock,  had  actual  knowledge  at  the 
time. 

This  is  a  bill  in  equity  by  the  plaintiff  as  the  re- 
ceiver of  the  bank,  against  Laflin  and  Britton,  to 
compel  Laflin  to  repay  the  $5,037.50  (the  amount  of 
Britton's  check  for  the  shares  paid  by  the  bank),  and 
to  set  aside  the  registered  transfer  of  the  86  shares  on 
the  stock  transfer  books  of  the  bank. 

The  case  presents  questions  of  grave  moment  con- 
cerning the  rights  of  stockholders  and  creditors  in 
national  banking  associations.    And  if  the  insolvency 


of  the  htLnk.  here  in  question  is  such  as  shall  make  it 
necessary  to  enforce  the  individual  liability  of  the 
shareholders  (Rev.  Stats.,  %  6151),  it  is  important  to 
those  shareholders  who  made  no  sale  of  their  stock,  to 
know  who  are  shareholders  with  them  liable  to  con- 
tribute to  meet  *'the  contracts,  debts  and  engage- 
ments of  the  association."  These  questions  princi- 
pally depend  upon  the  true  construction  of  certain 
provisions  in  the  national  banking  act  to  which  we 
shall  refer  as  we  proceed. 

Inasmuch  as  this  act  in  express  terms  prohibits  a 
national  bank  from  thus  becoming  a  **  purchaser  of 
the  shares  of  its  own  capital  stock,"  (Rev.  Stats.,  S 
5201)  if  Laflin  had  made  a  contract  to  sell  his  shares 
to  the  bank,  or  to  its  president  for  the  bank,  it  is  plain 
that  such  a  contract  would  have  been  extra  vires,  and 
illegal  both  as  respects  creditors  and  other  sharehold- 
ers, and  the  transaction  could  have  been  impeached 
by  the  bank  in  its  corporate  capacity,  or  by  its  other 
shareholders,  even  if  the  bank  were  still  solvent  and 
going  on,  or  by  the  receiver  as  the  officer  appointed  to 
wind  up  its  affairs.  Re  London,  etc..  Exchange  Bank, 
Law  Rep.,  5  Ch.  App.  444,  452;  Great  Eastern  R'y  Co- 
V.  Turner,  Law  Rep.,  8  Ch.  App.  149;  Curri^  v.  Leb- 
anon State  Co.,  56  N.  H.  282.  And  although  Lafiin 
did  not  contract  to  sell  his  shares  directly  to  the  bank, 
or  to  the  president  for  the  bank,  still,  if,  before  the 
transaction  was  completed  as  to  him,  he  had  notice, 
actual  or  constructive,  that  the  purchase  was  in  fact 
a  purchase  for  the  bank,  and  paid  for  by  the  money 
of  the  bank,  the  transaction  cannot  stand,  and  the 
receiver  may  compel  him  to  pay  back  the  money  thus 
received,  and  have  him  declared  still  to  be  a  share- 
holder. 

It  would  be  easy  to  support  these  propositions  by 
argument  and  by  the  authority  of  adjudicated  cases, 
but  they  are  so  plain  that  it  is  not  necessary  to  do  so. 
But  Laflin,  or  his  agent,  Keleher,  did  not  deal  with 
the  bank  or  with  the  president  with  knowledge  that 
the  latter  in  fact  intended  to  pay  for  the  shares  out  of 
the  moneys  of  the  bank.  Laflin  was  acting  in  good 
faith.  Neither  he  nor  his  agent,  Keleher,  had  any  actual 
knowledge  of  Britten's  purpose  to  turn  these  shares 
over  to  the  bank,  and  to  pay  for  them  out  of  the 
funds  of  the  bank.  If  Laflin  can  be  charged  with 
notice,  it  must  be  constructive  notice,  arising  either, 
flrst,  from  the  mere  fact  that  he  was  a  shareholder  in 
the  bank,  or  second,  from  the  law  imputing  to  him  all 
the  knowledge  in  this  behalf  which  was  possessed  at 
the  time  by  Mr.  Girault,  the  book-keeper,  who  made 
the  transfer  of  the  shares  on  the  transfer  books  of  the 
bank  under  Laflin*s  blank  powers  of  attorney,  and  who 
contemporaneously  made  the  entries  on  the  private 
books  of  the  bank,  which  showed  that  Britton  had 
been  paid  for  the  shares  out  of  the  general  funds  of 
the  bank,  and  had  acknowledged  that  he  held  the 
shares  as  the  trustee  of  the  bank. 

The  controlling  question  in  the  case  is,  whether  Mr. 
Laflin  is  aflTected  with  constructive  notice  in  one  or 
the  other  of  these  modes.  The  solution  of  this  ques- 
tion, in  its  turn,  depends  upon  the  nature  and  extent 
of  the  right  of  a  shareholder  in  a  national  banking 
association  to  transfer  his  shares,  and  also  upon  the 
elements  or  requisites  of  a  completed  transfer,  by 
which  is  meant  such  a  transfer  as  shall  release  the 
transferor  from  liability  to  the  bank,  it|  stockholders 
and  creditors.  ,^.^.^^^  ^^^  C^OO 

In  considering  these  questions,  otir  flrst  proposition 
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is  that  under  the  natioual  bauk  act  a  shareholder  has 
the  anrestrioted  right  to  make  an  oat-an4-oat  bona 
fide  and  valid  sale  and  transfer  of  his  shares  to  any 
person  or  corporation,  capable  in  law  of  taking  and 
holdin(c  the  same,  and  of  assuming  the  transferor's 
liability  in  respect  thereto. 

The  right  to  transfer  shares  in  a  corporation  is  usu- 
ally recognized  or  given  in  express  terms  in  the  char- 
ter or  constituent  act,  which  also,  not  unfrequeutly, 
prescribes  the  manner  in  which  the  transfer  shall  be 
made.  The  capital  stock  of  a  corporation  is  invaria- 
bly divided  into  shares  of  a  fixed  amount  for  the  pur- 
pose, among  others,  of  allowing  it  to  be  readily 
transferred.  In  an  ordinary  partnership  the  consent 
of  all  the  partners  to  the  admission  or  retirement  of 
a  member  is  necessary,  and  every  such  change  in- 
volves the  dissolution  of  the  old  and  the  formation  of 
a  new  partnership.  But  in  incorporated  companies 
this  is  different.  Indeed,  it  is  one  of  the  leading  ob- 
jects of  an  incorporated  .body  to  avoid  the  operation 
and  effect  of  this  doctrine  of  the  law  of  partnership. 
Accordingly,  in  this  country,  shares  in  corporations 
are  universally  bought  and  sold  without  reference  to 
the  consent  of  the  other  shareholders. 

The  restrictions  on  the  right  bona  fide  to  sell  and 
transfer  shares  must  be  found  in  express  legislative 
enactment,  or  in  authorized  by-laws.  The  national 
banking  act  (Rev.  Stats.,  i  6139),  by  providing  that 
shares  shall  "  be  transferable  on  the  books  of  the  asso- 
ciation, in  such  manner  as  may  be  pre8cril>ed  in  the 
by-laws  or  articles  of  the  association,"  recognizes  the 
right  of  the  shareholder  to  transfer  his  shares.  There 
is  nothing  peculiar  in  this  provision.  A  similar  pro- 
vision is  found  in  nearly  all  the  incorporating  acts 
and  charters  in  this  country.  The  right  to  transfer  is 
given  or  implied,  in  the  section  just  referred  to  (Rev. 
Stats.,  §  5188),  and  that  right,  the  association  cannot 
take  away  or  defeat.  It  contemplates  a  transfer  on 
the  books  of  the  association,  and  aU  that  the  associa- 
tion is  authorized  to  do  is  to  prescribe  the  manner  in 
which  the  transfer  shall  be  made  on  its  books.  There 
is  here  no  limitation  whatever  upon  the  right  of  trans- 
fer, and  none  exist  except  such  as  is  implied  from  the 
nature  of  the  transaction,  or  from  other  provisions  of 
the  act.  Another  section  (Rev.  Stats.,  §  6201)  prohibiU 
the  bank  from  dealing  in  its  own  shares.  This  implies 
a  restriction  on  the  shareholder  from  selling  his  shares 
to  the  bank  itself,  or  to  a  known  trustee  for  the  bank. 
And  a  shareholder  cannot  transfer  his  shares  colora- 
bly,  and  thereby  cease  to  be  a  shareholder  as  respects 
creditors  and  other  shareholders,  who  would  be  in- 
jured by  such  a  transfer.  There  may  also  be  an  im- 
plied prohibition  against  the  right  to  transfer  shares 
to  an  infant  or  person  not  capable  in  law  of  assuming 
the  liabilities,  as  well  as  enjoying  the  rights  of  the 
tiausfer  or  the  shares  in  respect  thereto,  but  we  have 
no  occasion  to  determine  this  point.  Rev.  Stats.,  6 
5189;  compare  lb.,  §  5152,  Weston'  case.  Law  Rep.,  5 
Ch.  App.  614,  620.  And  on  general  principles  there 
may  also  be  an  implied  prohibition  against  the  trans- 
fer of  shares  to  a  pauper  or  man  of  straw,  or  insolvent 
person,  for  the  fraudulent  purpose  of  escaping  lia- 
bility, but  this  is  a  matter  that  need  not  be  now  con- 
sidered. 

Subject,  however,  to  such  prohibitions  and  limita- 
tions, the  right  ol  the  shareowner  to  make  an  actual 
and  Inma  ./Ide  sale  and  transfer  of  his  shares  to  any 
person,  capable  in  law  of  taking  and  holding  the  same 
and  of  assuming  the  liabilities  of  the  transferor  in  res- 


spect  thereto,  is  plainly  deducible  from  the  national 
banking  act  itself.  But  if  any  doubt  could  exist  on 
this  subject,  it  would  be  removed  by  the  judicial 
decisions,  construing  the  provisions  of  the  banking 
act  in  this  regard,  and  similar  provisions  in  other 
legislative  enactments. 

In  theBan^v.  Lanier,  11  Wall.  869,  arising  under 
the  national  banking  act,  it  was  expressly  held  by  the 
Supreme  Court  of  the  United  States  that  the  owner  of 
shares  in  a  national  bank  may  transfer  the  same  by 
an  assignment  and  delivery  of  the  certificates,  and  the 
transferee  may  compel  the  bank  to  register  the  trans- 
fer on  its  books.  The  learned  justice  who  delivered 
the  opinion  of  the  court  in  that  case,  after  speaking  of 
the  additional  value  given  to  this  species  of  property 
by  reason  of  its  tratitiferabU  quality,  says,  **Whoever 
in  good  faith  buys  the  stock  and  produces  to  the  cor- 
poration the  certificates,  regularly  assigned,  with 
power  to  transfer,  is  entitled  to  have  the  stock  trans- 
ferred," even  if  the  transferor  is  the  debtor  of  the 
bank.  The  duty  of  the  bank  to  make  the  transfer  in 
such  a  case  is  held  to  be  a  corporate  duty,  in  respect 
of  which  the  bank  is  liable  for  the  wrongful  acts  and 
omissions  of  its  officers. 

It  was  urged  in  the  argument  at  the  bar,  in  the 
present  case,  that  the  provision  that  the  shares  should 
'*be  transferable  on  the  books  of  the  bank,"  gave  the 
directors  of  the  bank  the  power  to  approve  or  disap- 
prove of  any  given  transfer  of  shares,  and  to  register 
or  refuse  to  register  the  same,  as  in  their  judgment 
the  Interests  of  the  bank  or  of  the  other  stoekholders 
might  require.  Such,  however,  is  not  the  object  of 
this  very  common  provision  in  charters  and  acts  of 
incorporation.  The  purpose  of  requiring  a  transfer  on 
the  books  of  the  l>ank,  is  that  the  bank  may  know 
who  are  the  sharehholders  and  as  such  entitled  to  vote, 
receive  dividends,  etc.,  and  for  the  protection  of  bona 
fide  purchasers  of  the  shares,  and  of  creditors  and 
persons  dealing  with  the  bank.  That  such  is  the 
meaning  of  the  provision  in  question,  and  that  It  does 
not  restrict  the  right  of  the  owner  to  transfer  his 
stock  or  clothe  the  corporation  with  the  power  to  re- 
fuse to  register  bono  >lde  transfers,  is  settled  beyond 
all  question  by  numerous  decisions  in  the  English,  and 
the  Federal  and  State  courts.  Blade  v.  Zoc/uiHe,  8  How. 
483;  Union  Batik  v.  Laird,  2  Wheat.  890;  Webster  v. 
Upton,  1  Otto,  66,  71 ;  Bank  v.  Lanier,  11  WaU.  869;  SL 
Louis,  etc.,  Ins.  Co.  v.  OoodfeUow,  9  Mo.  149;  ChoiUeau 
SpHng  Co.  v.  Harris,  20  id.  882;  Afoore  v.  Bank,  62 
id.  877;  HiUv.  Pine  River  Bank,  46  N.  H.  800;  Re 
London,  etc.,  Tel.  Co.,  Law  Rep.,  9Eq.  658. 

The  general  subject  of  the  right  to  transfer  shares 
has  been  much  discussed  in  the  cases  in  England  aris- 
ing under  the  various  Companies'  Acts.  Some  of 
these  acts  give  the  directors  express  power  to  refuse 
to  assent  to  or  register  transfers  of  shares,  and  some 
do  not.  The  result  of  the  English  cases  is  that  the 
directors  cannot  refuse  to  register  a  bona  fide  trans- 
fer of  stock  unless  the  power  to  do  so  Is  expressly 
glveuln  the  act  of  Parliament  or  the  articles  of  asso- 
ciation. The  leading  authority  on  this  point  is  ITes- 
ton's  case.  Law  Rep.,  4  Ch.  App.  20.  See  also  Gilbert's 
case.  Law  Rep.,  6  Ch.  App.  559.  In  Weston's  case.  Law 
Rep.,  4Ch.  App.  20,  Lord  Justice  Page  Wood,  in  con- 
sidering this  subject,  said : 

"  I  have  always  understood  that  many  persons  enter 
these  companies  for  the  very  reason  that  they  are  not 
like  ordinary  partnerships,  but  that  they  are  partner- 
ship from  which  members  can  retire  at  once,  and  free 
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themselves  from  responsibility  at  any  time  thej 
please,  bj  going  into  the  market  and  disposing  of  and  I 
transferring  their  shares  without  the  consent  of  di- 
rectors or  shareholders,  or  anybody,  provided  only  it 
is  a  bona  flde  transaction ;  by  which  I  mean  an  out- 
and-out  disposal  of  the  property,  without  retaining 
any  interest  In  them.  But  if  it  is  desired  by  a  com- 
pany that  such  unlimited  power  of  assignment  shall 
not  exist,  then  a  clause  Is  Inserted  In  the  articles  by 
which  the  directors  have  powers  of  rejection  of  mem- 
bers. Shortridge  y.  Bosanquet,  16  Beav.  84,  which 
went  to  the  House  of  Lords,  was  a  case  of  that  kind. 
in  the  absence  of  any  such  restriction,  I  think  it  is 
perfectly  plain  that  the  companies  act,  1862,  In  the  22d 
section  gives  a  power  of  transferring  shares.  ♦  ♦  I 
think  there  Is  no  such  power  given  to  the  shareholders, 
and  that  the  shares  are  at  once  transferable  under  the 
statute,  unless  something  Is  found  to  the  contrary  In 
the  articles  of  association.  ♦  ♦  It  would  be  a  very 
serious  thing  for  the  shareholders  In  one  of  these  com- 
panies, to  be  told  that  their  shares,  the  whole  value  of 
which  consists  In  their  being  marketable  and  passing 
freely  from  hand  to  hand,  are  to  be  subject  to  a  clause . 
of  restriction,  which  they  do  not  find  In  the  articles. 
And  I  may  add  that  if  we  were  to  hold  that  such 
powers  were  vested  in  the  directors  It  would  be  a  very 
serious  thing  for  them,  and  would  Impose  upon  them 
much  more  onerous  duties  than  any  Which  are  really 
Imposed  upon  them  by  this  clause."  In  GUberVs  ocwe, 
Law  Rep.,  6  Ch.  App.  569,  566,  Lord- Justice  GUEeml 
said :  "  I  agree  that  according  to  WeBton'B  cose,  and 
according  to  what  I  have  always  considered  to  be  the 
law,  there  Is  no  inherent  power  In  the  directors,  apart 
from  the  provisions  of  the  articles  of  association,  to 
refuse  to  register  a  proper  and  valid  transfer.  If  that 
proper  and  valid  transfer  Is  submitted  to  them." 

And  although  there  Is  express  power  to  the  direct- 
ors to  refuse  to  assent  to  or  register  a  transfer,  this 
power  must  be  exercised  In  a  reasonable  manner  and 
bona  fide,  and  they  must  have  some  valid  and  lawful 
reason  for  refusing  to  register,  ^x  Parte  Penny ,  Law 
Rep.,  8  Ch.  App.  446:  NoHon^s  cose.  Law  Rep.,  8  Eq. 
77;  Fyfe*8oa8e,  Law  Rep.,  9  Eq.589;  AUMs  case.  Law 
Rep.,  16  Eq.  449;  Id.  559;  Weston* 8  case.  Law  Rep.,  5  Ch. 
App.  614,  620;  Ex  parU  EUioty  Law  Rep.,  2  Ch.  Dlv. 
104. 

In  a  case  where  the  directors  had  power  to  approve 
or  reject  the  transfer  of  shares,  one  of  the  vice-ohan. 
cellors,  speaking  of  the  right  of  a  shareowner  to  dis- 
pose of  his  shares,  said :  **  One  of  the  Incidents  (of  this 
class  of  property)  Is  the  right  to  transfer  lt~a  right  to 
make  a  present  and  complete  transfer  of  It.  It  is  the 
duty  of  the  directors  to  receive  and  register  the  trans- 
fer or  to  furnish  some  (valid  and  sufficient)  reason  for 
refusing  to  transfer."  In  re  Stranton,  etc,  Co»j  Law 
Rep.,  16  Eq.  559,  per  Bacon,  vice-chancellor. 

Similar  observations  are  made  by  the  Supreme  Court 
of  the  United  States  In  the  Bank  v.  Lanier,  supra. 
Mr.  Justice  Davis  then  says :  *The  power  to  transfer 
their  stock  is  one  of  the  most  valuable  franchises  con- 
ferred by  Congress.  ♦  ♦  It  enhances  the  value  of  the 
stock.  Although  neither  In  form  nor  character  ne- 
gotiable paper,  they  (the  share  certificates)  approxi- 
mate to  it  as  nearly  as  possible." 

It  would  be  a  new,  and  I  apprehend,  a  startling 
doctrine  to  proclaim  that  the  holder  of  shares  in  a 
corporation,  where  the  only  provision  on  the  subject 
of  transfers  was  one  requiring  them  to  be  made  on  Its 
books,  had  no  right  to  make  a  complete  and  effectual 


disposition  of  them  without  the  consent  of  the  direct- 
ors or  other  shareholders.  No  such  power  over  the 
right  of  transfer  has  been  given  In  the  national  bank- 
ing act.  Such  a  power  is  so  capable  of  abuse  and  so 
foreign  to  all  received  notions  and  the  universal  prac- 
tice and  mode  of  dealing  in  these  stocks  that  it  cannot. 
In  the  absence  of  legislative  expression,  be  held  to 
exist. 

For  these  reasons  and  upon  these  authorities  the 
proposition  must  be  considered  as  established  that  a 
shareowner  In  a  national  bank,  while  It  is  a  going  con- 
cern, has  the  absolute  right  In  the  absence  of  fraud  to 
make  a  bona  fide  and  actual  sale  and  transfer  of  his 
shares  at  any  time,  to  any  person  capable  in  law  of 
purchasing  and  holding  the  same,  and  of  assuming  the 
transferor's  liabilities  In  respect  thereto,  and  that  this 
right  is  not,  in  such  cases,  subject  to  the  control  of 
the  directors  or  other  stockholders. 

Our  second  proposition  is  that  Lafiin  did  make  a 
complete  and  effectual  sale  and  transfer  of  his  sharet* 
to  James  H.  Brltton  Individually,  and  that  as  to 
Laflln,  It  was  not  a  sale  and  transfer  of  the  stock  to 
the  bank.  Lafiin  sold  through  the  broker  or  agent, 
Keleher;  and  the  latter  dealt  with  Brltton  as  an  in- 
dividual, without  knowledge  that  Brltton  Intended  to 
turn  over  the  shares  to  the  bank,  and  he  received  in 
payment  for  the  shares  the  personal  check  of  Mr. 
Britton,  and  delivered  to  him  at  the  same  time  the 
certificates  of  stock  assigned,  in  blank,  with  powers 
of  attorney  In  blank  thereon  Indorsed,  authorizing 
the  transfer  of  the  shares  on  the  books  of  the  bank. 

As  between  Lafiin  and  Britton,  the  transfer  was 
complete  by  the  sale,  assignment,  delivery  and  pay- 
ment, without  registration,  and  this  whether  It  gave 
Britton  before  the  registration,  the  legal  title  to  the 
shares  as  against  Laflln,  or  only  a  complete  equitable 
title.  Union  Bank  v.  Laird,  2  Wheat.  890;  Webster  v. 
Upton,  1  Otto,  65,  71;  Black  v.  Zacharit^  8  How.  488; 
Baiiky.  Lanier,  11  Wall.  869,377;  Chouteau  Spring  Co. 
V.  flarrte,  20  Mo.  382;  Moore  v.  BotOc,  52  Id.  377;  N. 
F.,  etc,  R.  R.  Co.  v.  Schuyler,  Si  N.  Y.  80;  McN^eiU  v. 
Bank,  46  Id.  825;  Chimes  v.  Howe,  49  id.  17,  22; 
Bank  of  Utica  v.  SmdUey,  2  Cowen.  778;  Bank  of  Com- 
merce's Appeal,  73  Penn.  St.  59;  Ross  v.  S.W.  R.  R. 
Co.,  53  Georgia,  514;  Hoppinv.  Buffiim,d  R.  I.  618; 
Bank  of  America  v.  McNeil,  10  Bush  (Ky.),  54;  Davis 
V.  Lee,  26  Miss.  505;  German,  etc..  Ass.  v.  Sendemey- 
er,  50  Penn.  St.  67;  Leavett  v.  Fisher,  4  Duer,  1. 

That  the  transaction  is  complete  as  between  seller 
and  purchaser  of  stock  by  the  assignment  and  delivery 
of  the  certificate,  with  the  power  to  transfer,  and  the 
receipt  of  payment  is  fully  shown  by  these  oases,  and 
Is  also  evident  from  the  fact  that  thereupon  each  of 
them  has  the  legal  right  to  have  a  transfer  of  the 
shares  made  on  the  books  of  the  bank.  The  seller  of 
the  shares,  for  his  protection  against  creditors  of  the 
bank  In  case  of  Insolvency,  may  transfer  the  same  on 
the  books  to  the  vendee,  the  purchase  being  the  au- 
thority to  the  seller  to  do  this.  Webster  v.  Upton,  1 
Otto,  65,  71. 

And  for  like  reason  the  seller  of  shares  who  has  done 
all  that  is  necessary  to  enable  the  purchaser  to  trans- 
fer the  shares  on  the  books,  may  file  a  bill  to  compel 
the  vendee  to  record  the  transfer.  Shaw  v.  Fisher,  2 
DeGex  &  S.  U;  Cheale  v.  Kenward,  8  De  Gex  & 
J.  27;  Wynne  v.  Price,  8  De  Gex-  &  8.  810;  Webster 
V.  Upton,  1  Otto,  65,  71. 

So,  also,  the  vendee  of  the  s^hares,  where  the  vendor 
has  done  all  that  is  necessary  to  enable  the  transfer  to 
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be  registered,  may  for  his  own  protection  compel  the 
bank  to  register  the  transfer,  or  hold  it  liable  in 
damages  for  a  wrongful  refusal.  Bank  v.  Lanier,  U 
Wall.  389;  RUly,  Pine  River  Bank,  45  N.  H.  300; 
BankofUUcay.  Smalley,  2  Co  wen,  778;  Commercial 
Batik  V.  KortrighU  22  Wend.  348. 

The  delivery  of  the  share  certificates  and  blank 
transfers  will  entitle  the  bona  fide  vendee  to  have  the 
transfer  registered.  **  Whoever  in  good  faith  buys 
the  stock  and  produces  to  the  corporation,  the  certifi- 
cates regularly  assigned  with  power  to  transfer,  is 
entitled  to  have  the  stodk  transferred  *'  (per  Davis,  J., 
Bamk  v.  Lanier,  11  Wall.  389),  unless  there  exists  some 
valid  and  legal  reason  in  favor  of  the  bank  for  refus- 
ing to  register  the  transfer  as  in  the  case  of  the  Union 
Bank  v.  Laird,  2  Wheat.  390.  In  that  case  the  charter 
gave  the  bank  a  lien  for  the  shareholders*  debt  to  it, 
and  provided  that  **  stock  shall  be  transferable  only 
on  the  books  of  the  bank.*'  Under  these  circum- 
stances* the  bank  was  held  to  have  a  lien  on  the  shares 
to  secare  the  shareowner*s  indebtedness  to  it,  which 
was  superior  to  the  right  of  the  unregistered  trans- 
feree of  the  stock.     Black  v.  Zacharie,  8  How.  483. 

If  the  foregoing  propositions  are  sound,  Britton 
against  Laflin  had  the  right  immediately  on  delivery 
and  payment  to  register  the  transfer  of  the  shares, 
and  had  the  power  to  fill  up  the  blank  transfers,  and 
have  the  transfer  registered.  Re  Tahite  Cotton  Co., 
Law  Rep.,  17  Eq.  278;  German  Union  Ass.  v.  Send- 
meyer,  60  Penii.  St.  67 ;  LeaviU  v.  Fisher,  4  Duer,  1 ;  Com- 
merdai  Batik  v.  Kortright,  22  Wend.  848.  Nothing 
more  was  required  to  be  done  by  Laflin  or  need€»d  to 
enable  Britton  to  make  his  title  complete.  And  Lafiin 
conld  have  compelled  Britton  to  register  the  transfer. 
If  Laflin  had  proceeded  against  Britton  he  could  have 
forced  him  to  have  accepted  a  transfer  of  the  stock  in 
his  own  name  or  in  the  name  of  some  person  capable 
of  taking  and  holding  the  same.  Masked  v.  Payne, 
Law  Rep.,  6  Exoh.  132.  It  would  have  been  no  answer 
to  Laflin  for  Britton  to  have  said:  **I  bought  this 
stock,  not  for  myself,  but  for  the  bank.  **  Laflin  could 
have  rejoined :  **You  purported  to  act  for  yourself. 
I  snpposed  you  were  so  acting,  and  you  had  no  au- 
thority, and  could  have  had  none,  to  act  for  the 
hank." 

It  is  held  in  England  under  the  companies  acts 
that  the  transferor  of  shares  is  liable  to  be  treated  as  a 
stockholder,  until  he  transfers  to  one  who  is  in  law 
capable  of  holding,  and  liable  in  respect  of  the  shares, 
and  whose  purchase  is  registered,  unless,  perhaps, 
where  the  neglect  to  register  is  entirely  the  fault  of 
the  corporation  or  its  officers.  Fufe*sc(ue,  Law  Rep., 
4Ch.  App.  768;  Lotoe's  case,  Law  Rep.,  9  Eq.  589; 
Shropshire,  etc.,  R'y  otid  Canal  Co.  v.  TJie  Queen,  Law 
Bep.,  7  House  of  Lords  Gases,  498,  613;  MoEwen  v< 
West  London  Wharves,  etc.,  Co.,  Law  Rep.,  8  Oh.  App. 
656;  Weston* s  case.  Law  Rep.,  6  Ch.  App.  814,  820; 
Oooch'8  case.  Law  Rep.,  8  Ch.  App.  268;  OHherVs  case. 
Law  Rep.,  6  Ch.  App.  669;  Master's  CMe,  Law  Rep.,  7 
Ch.  App.  292;  Nickalls  v.  Merry,  Law  Rep.,  7  House 
of  Lords  Cases,  680;  Symonds' case.  Law  Rep.,  6  Ch. 
App.  298;  Heritage's  case.  Law  Rep.,  9  Eq.  6. 

Assuming  without  deciding,  that  this  principle  ap- 
plies in  all  its  force  under  the  national  banking  act, 
if  Laflin  had  sold  to  an  infant,  his  liability  would  re- 
main, notwithstanding   the  transfer   was  registered. 

NickdUs  V.  Merry,  Iolw  Rep.,  7,  Housejof  Lords  Cases, 
580;  Sytnotids'  case.  Law  Rep.,  6  Ch.  App.  298.  If  he 
had  sold  to  the  bank,  he  would  remain  prima  facie  if 


not  actually  liable,  if  the  bank  should  so  elect.  And 
if  the  seller  of  shares  remains  liable  under  the  national 
banking  act  until  there  is  a  registered  valid  transfe]>— 
that  is,  until  some  person  succeeds  to  the  stock  who  is 
capable  of  holding  it  and  liable  in  respect  to  it— this 
principle  will  not  make  Laflin  liable  under  the  facts  of 
the  present  case.  Here  the  transfer  was  registered, 
but  Britton,  instead  of  registering  it  in  his  own  name, 
as  it  was  his  duty  toward  Laflin  to  do,  registered  it 
in  his  name  as  **  trustee,"  without  Laflin*8 knowledge. 
But  the  act  (Rev.  Stats. ,  S  6162)  authorizes  the  hold- 
ing of  stock  by  a  trustee.  If  Laflin,  in  order  to  relieve 
himself  of  liability,  is  bound  to  see  the  transfer  of  the 
stock  registered,  the  registry  actually  made  would  not 
charge  him  with  constructive  notice  that  the  bank 
was  in  reality  the  cestui  que  trust. 

Britton  is  responsible  personally,  inasmuch  as  he 
had  no  authority  to  act  for  the  bank,  and  as  there  is 
no  cestui  que  trust  who  is  liable.  He  is  liable  for  the 
unauthorized  investment  and  use  of  the  trust  moneys 
of  the  bank,  and  can  be  compelled  to  refund  it.  Oreat 
EasUrn  Ry.  Co.  v.  Turner,  Law  Rep.,  8  Ch.  App.  149. 
If  it  l>ecomes  necessary  to  assess  the  stooidiolders  he 
will  be  estopped  to  say  that  he  is  not  individually  re- 
sponsible, since  he  was  not  acting  by  authority  of  any 
cestui  que  trust  capable  of  taking  and  holding  the 
shares.  If  the  sale  of  this  stock  has  been  registered  to 
Britton  individually,  it  is  clear  that  Laflin  would  not 
have  been  liable  to  the  bank  or  its  creditors;  and  as 
the  matter  now  stands,  the  bank  and  its  creditors  have 
every  right  and  remedy  against  Britton,  which  they 
would  have  had  if  the  shares  had  been  transferred  to 
him  individually,  instead  of  to  him  as  *' trustee.'* 

Our  third  proposition  Is,  that  Laflin  is  not  liable, 
because  the  money  received  for  the  stock  was  unlaw- 
fully taken  by  Britton  from  the  bank.  The  reason  for 
this  conclusion  Is  that  Laflin  parted  with  value— with 
his  shares,  with  his  power  of  control  over  them  and 
the  right  to  sell  them  to  others,  and  had  no  notice  at, 
or  prior  to  the  consummation  of  the  transaction  that 
Britton  was  acting  uUra  vires  and  intended  to  misap- 
propriate the  funds  of  the  bank.  If  he  had  dealt  di- 
rectly with  the  bank,  or  If  he  or  his  agents  had 
known  what  took  place  Inside  the  counter  before  the 
transaction  with  Britton  had  been  completed,  he 
would  have  been  liable. 

It  is  urged  by  the  receiver's  counsel  that  Laflin  had 
constructive  notice.  Mr.  Shields,  in  his  argument, 
bases  Laflln's  liability  on  the  proposition  that,  being  a 
shareholder  in  the  bank,  be  is  charged  with  construct- 
ive notice  of  the  condition  of  the  bank,  and  of  what 
was  done  by  the  president  in  violation  of  law  and  of 
his  official  duty  in  respect  of  these  shares.  I  admit 
that  if  in  a  transaction  directly  with  the  bank,  he  had 
received  moneys  to  which  he  was  not  entitled,  he 
could  be  made  to  pay  back  the  same  Irrespective  of  the 
question  of  knowledge  on  his  part.  Curran  v.  Arkcm^ 
sas,  16  How.  304;  Railroad  Co.  v.  Howard,  7  Walli 
392. 

But  it  is  to  be  remembered  in  this  case  that  Laflin 
is  sought  to  be  made  liable  in  respect  of  the  sale  and 
transfer  of  his  shares,  which  sale  and  transfer  he  had 
the  perfect  right  to  make,  if  he  acted  bona  fide;  and 
he  has  the  same  right  to  sell  his  shares  to  another 
shareholder,  that  he  would  have  to  sell  them  to  a  per- 
son not  a  shareholder. 

Even  directors  have  the  right  to  make  a  bona  fide 
•ale  of  their  shares  and  thus  g^et  rid  of  liability,  if  they 
pursue  the  articles  or  charter,  and  take  no  advantage 
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of  their  position  and  commit  no  fraud.  GUberVs  case, 
Law  Rep.,  6  Ch.  App.  569;  Ex  parU  LOttedolc,  Law 
Rep.,9Ch.  App.  267. 

And  Bliareholders  in  the  exercise  of  their  rlj?ht  to 
transfer  shares  are  not  bound,  it  seems,  to  take  no- 
tice of  Irregularities  on  the  part  of  the  directors  in 
respect  to  the  transfer  of  shares.  BargaU  v.  Sfwrt- 
ridge,  b  House  of  Lords  Cases,  297,  828;  Taylor,  y. 
Hughes,  2  Jones  and  Lat.  24;  Ex  parfe  Bagge  v.  North 
Coal  Co,,  13  Bear.  182. 

Nor  are  directors,  much  less  shareholders,  in  the 
transfer  of  their  stock  bound,  it  seems,  to  take  notice 
of  the  boitks  of  account  of  the  company.  CartmeU'a 
case.  Law  Rep.,  9  Ch.  App.  691;  HiU  v.  Manchester, 
etc.,  Co.,  2  Nev.  and  M.  673;  6  Barn,  and  AdoL  874; 
Haynes  v.  Brown,  38  N.  H.  688. 

We  are  of  opinion,  therefore,  that  the  sale  and 
transfer  of  the  stock  as  between  Laflln  and  Britton 
was  complete  as  soon  as  the  stock  was  delivered  and 
assigned,  with  the  power  to  transfer,  and  payment 
received;  and  that  what  Britton,  without  Laflin's 
knowledge,  afterward  did,  although  on  the  same  day, 
hi  transferring  the  shares  to  himself  as  trustee  for  the 
bank,  and  in  reimbursing  himself  out  of  the  funds  of 
the  bank,  could  not  retroact  upon  Laflln,  whose  status 
had  already  been  fixed,  and  whose  rights  had  already 
been  acquired.  Bank  of  America  v.  McNeiU,  10  Bush 
(Ky.),  64,68. 

Mr.  Henderson's  argument  for  the  receiver  went 
mainly  upon  the  ground  that  Laflln  was  chargeable 
through  Mr.  Glrault,  with  constructive  notice  of 
Britton*s  wrongful  acts  in  the  purchase  of  these  shares 
and  in  the  use  of  the  bank's  money  to  reimburse  him- 
self therefor. 

This  argument  rests  upon  theseT)ropositlons :  First, 
that  the  sale  was  not  complete  until  the  transfer  was 
registered;  that  In  making  the  transfer,  Glrault,  al- 
though acting  under  Brltton's  directions,  was  solely 
Laflln*s  agent  (by  virtue  of  his  inserting  his  name  in 
the  blank  power  of  attorney),  and  that  inasmuch  as 
Glrault  knew  of  Brltton's  acts  In  directing  the  trans- 
fer for  the  benefit  of  the  bank,  and  in  paying  himself 
for  the  purchase-money  out  of  the  general  means  of 
the  bank,  the  law  imputes  this  knowledge  to  Mr.  Laf- 
lln. The  first  branch  of  this  proposition  is  inconsist- 
ent with  the  one  which  we  have  above  attempted  to 
maintain,  viz. :  That  the  transaction  between  Laflin 
and  Britton  was  complete  without  registration  of  the 
transfer,  and  that  It  is  equally  complete  as  to  the 
bank,  unless  the  bank  had  some  valid  reason  for  re- 
fusing to  register  the  transfer,  Britton  had  the  right 
to  register  the  purchase  in  his  own  name.  He  was 
In  good  credit  with  the  bank  and  in  the  community. 
He  was  not  then  known  to  be  insolvent.  Indeed,  it  is 
not  shown  by  the  proofs  that  he  is  now  insolvent. 
Lafiln  could  have  compelled  him  to  register  the  trans- 
fer in  his  own  name.  In  the  eye  of  the  law  the  trans- 
fer to  Britton,  as  "trustee, "  is  a  transfer  to  Britton 
individually— for  as  above  shown,  Britton  could  not 
set  up  his  ultra  vires  acts  to  defeat  his  personal  respon- 
sibility* Ashurst  V.  Mason,  Law  Rep.,  20  Eq.  225;  Ex 
parte  LitOedale,  Law  Rep.,  9  Ch.  App.  267.  If  Lafiln 
had  a  completed  right  immediately  on  receiving  pay- 
ment for  the  shares  to  have  Britton  register  the  trans- 
fer of  the  shares;  and  if  immediately  on  such  pay- 
ment, Britton  had  the  right  to  register  the  transfer  to 
himself,  and  if  the  bank  could  not  have  resisted  Laf- 
lln's  application  to  compel  a  registration  of  the  trans- 
fer to  Britton,  It  Is  obvious  ;that  notice  subsequent- 


ly received  |by  Lafiln  personally,  or  through  an  agent, 
would  be  immateriaL 

If  thfs  view  is  sound,  it  is  unnecessary  to  decide  the 
further  question  whether  Glrault,  in  consequence  of 
his  relations  to  Britton  and  the  fact  that  he  acted  as 
his  servant  and  implicitly  obeyed  his  directions,  is  to 
be  regarded,  in  making  the  formal  act  of  transfer  on 
the  boolcs,  as  the  agent  of  Laflin,  in  such  sense  that 
knowledge  required  by  him  from  Britton  is  to  be  Im- 
puted to  Laflln.  It  deserves  consideration  whether 
under  the  circumstances  Glrault  was  Laflin's  agent 
so  as  constructively  to  affect  Laflln  with  notice  of 
what  was  being  done,  not  In  the  necessary  or  lawful 
execution  of  his  authority,  but  in  violation  of  that 
authority,  and  in  hostility  to  his  rights  as  weU  as:tho8e 
of  the  bank.  These  are  the  positions  taken  by  Mr. 
Slayback  in  Mr.  Laflin's  behalf,  and  they  certainly 
have  great  force.  For  in  this  view,  if  the  name  of 
someone  outside  of  the  bank,  having  no  knowledge  of 
what  was  going  on  inside  the  bank,  had  been  filled  in 
by  Britton  as  the  attorney  to  make  the  transfer,  or  if 
Britton  had  it  filled  in  his  own  name,  Lafiln  would 
no 1 1>6  liable .  It  is  certainly  extremely  narrow  ground 
to  make  Laflin's  liability  depend  upon  the  accident 
whose  name  shall  be  used  to  make  the  formal  trans- 
fer, and  upon  what  knowledge  of  the  interior  workings 
of  the  bank  such  person  may  happen  to  possess, 
especially  in  view  of  the  custom  to  transfer  stock  in 
blank  through  many  hands  before  any  registry  is  made. 

It  was  strongly  urged  at  the  bar  by  Mr.  Henderson 
for  the  receiver,  that  the  foregoing  views  of  the  right 
of  the  shareholder  to  transfer  his  shares,  will  have 
the  effect  to  permit  transfer  to  persons  not  able  to 
respond  to  the  double  liability  Imposed  on  sharehold- 
ers, and  thus  work  an  injury  to  the  solvent  sharehold- 
ers and  to  creditors.  But  we  must  hold  to  the 
absolute  right  of  the  shareo¥mer  to  transfer  his  stock 
in  good  faith,  or  the  alternative  that  the  directors 
may  have  the  right  to  refuse  their  assent  to  such 
transfer,  thus  putting  a  shareholder  in  their  power. 
Not  a  syllable  can  be  found  in  the  banking  act  glvini^ 
the  directors  such  a  power;  while  on  the  other  hand 
the  right  to  transfer  shares  Is  expressly  recognized . 
If  it  is  desirable  for  the  security  of  the  shareholders 
or  creditors  that  the  existing  members  should,  through 
the  directors,  have  a  veto  on  the  right  of  a  shareholder 
to  transfer  his  shares,  such  a  power  must  be  plainly 
conferred.  It  has  not  been  given  and  cannot  there- 
fore be  held  to  exist. 

Tt  is  proper  to  remark  in  order  to  preclude  erroneoas 
inferences  from  the  views  here  maintained,  that  it  is 
probable  that  the  unrestricted  right  to  transfer  has 
reference  to  transfers  in  solvent  and  going  concerns, 
and  are  not  intended  to  enable  shareholders  to  escape 
from  liability  where  the  association  has  committed  an 
act  of  insolvency  or  has  ceased  to  be  a  going  concern. 
Allen's  case,  l4iw  Rep.,  18  Eq.  449,  per  Lord  Chan- 
cellor Selboume;  ChappeWs  case,  Law  Rep.,  8  Ch. 
App.  902.  While  we  maintain  the  right  of  a  share- 
holder to  dispose  of  his  shares  absolutely,  by  an  out 
and  out  sale  and  registered  transfer,  and  thus  escape 
liability,  provided  the  sale  is  made  bona  fide,  and  the 
purchaser  is  in  law  capable  of  assuming  the  liabilities 
of  the  transferor,  yet  this  does  not  involve  the  right 
to  transfer  shares  for  a  fraudulent  purpose,  or  under 
circumstances  which  the  transferor  knows  will  make 
the  transfer,  if  it  is  sustained,  work  a  fraud  on  the 
other  shareholders  or  on  the  creditors  of  the  bank. 

The  result  Is  that  there  must  be  a  decree  dismissing 
the  bill  as  to  Laflln,  and  as  the  bill  Is  not  framed  for 
separate  relief  against  Britton,  dismissing  the  same  as 
to  him  also,  but  without  prejudice. 

Bill  dismissed.  ^•^•..^^^  ^y  ^-^^^^^ 
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UNITED  STATES  SUPREME  COURT  ABSTRACT. 

AOENOT. 

Revocation  of  authority  of  inauranoe  aoent :  payment 
of  premium  to  agent  hy  one  not  ha^ng  notice  of  revoca- 
tion.^ A  policy  o£  insaranoe  was  issaed  by  the  S. 
Company  upon  the  life  of  C,  by  au  agent  of  the  com- 
pany aathorized  to  receive  premiams.  Subseqaently 
the  second  preminm  dae  on  the  policy  was  paid  to  the 
same  person,  who  was  not  then  agent  of  the  company, 
which  fact  was  not  known  to  the  assured.  This  per- 
son rendered  an  account  to  the  company  of  the  receipt 
of  the  second  premium ;  but  the  company  did  not  no- 
tify the  assured  of  the  termination  of  the  agency. 
Heldt  that  the  company  could  not,  after  the  death  of 
the  assured,  repudiate  the  payment  of  the  premium ; 
but  that  such  payment  would  bind  the  company. 
Judgment  of  Circuit  Court,  S.  D.  Alabama,  af&rmed. 
Southern  Life  Ins.  Co,^  plaintiff  in  error,  y,  McCain, 
Opinion  by  Field,  J. 

▲PPSAIi. 

Judge  alone  can  take  security  required  on.— The  secu- 
rity required  upon  writs  of  error  and  appeals  must  be 
taken  by  the  judge  or  justice.— (Rev.  Stat.,  f  1,000.) 
He  cannot  delegate  this  power  to  the  clerk.  Motion 
to  dismiss  appeal  from  Circuit  Court,  S.  D.  Mississippi, 
granted  conditionally.  O'ReUly,  appeUant,  ▼.  EdrinO' 
Urn.    Opinion  by  Waite,  C.  J. 

L  Bttrden  of  proof :  presumptiovljiln  revenue  cases  from 
failure  to  make  proper  entries.— In  a  prosecution,  or 
under  the  rereuue  law  to  recover  taxes  and  penalties 
for  the  fraudulent  manufacture  of  tobacco,  the  gov- 
ernment introduced  evidence  showing  that  large  quan- 
tities of  tobacco  were  sold  or  removed  from  the  de- 
fendant's premises  without  his  making  any  entry  of 
the  same  In  the  books  kept  as  required  by  law  for 
the  purpose,  and  that  no  accurate  account  of  the 
manufactures  so  removed  was  kept  In  any  manner  In 
.said  books ;  that  seventeen  monthly  returns  were  fur- 
nished to  the  assistant  assessor  as  true  and  accurate 
abetraots  of  all  such  sales  and  removals,  and  that  they 
were  not  true  nor  accurate  statements  of  the  manufac- 
tured products  sold  and  removed;  and  It  was  also 
shown  that  his  annual  Inventories  were  false.  Held,  that 
the  burden  of  proof  was  thrown  upon  the  defendant, 
that  the  sales  and  removals  not  accoupted  for  were  not 
made  In  fraud  of  the  Internal  revenue  laws.  Judg- 
ment of  Circuit  Court,  S.  D.  New  York,  affirmed. 
UHen  thai,  plaintiff  in  error,  t.  United  States,  Opinion 
by  CUfTord,  J. 

2.  Rule  OS  to  burden  of  proof  in  criminal  case :  rule 
in  civil  coses.-In  criminal  cases  the  true  rule  Is  that 
the  burden  of  proof  never  shifts;  that  in  all  cases,  be- 
fore a  conviction  can  be  had,  the  jury  must  be  satisfied 
from  the  evidence  beyond  a  reasonable  doubt,  of  the 
iSrmatlve  of  the  issue  presented  in  the  accusation 
t&at  the  defendant  is  guilty  in  the  manner  and  form 
ai  charged  In  the  Indictment.  Com,  t.  McKie,  1 
eriy,  64;  Com,  v.  York,  9  Medo.  125;  Com,  v.  Webster, 
SCnsh.  805;  Bennet  &  Heard's  Lead.  Cr.  Cas.  299. 
(km,  T.  Eddy,  7  Gray,  584.  But  while  the  general  rule 
ii  that  the  burden  of  proof  In  civil  cases  lies  on  the 
ptrty  who  substantially  asserts  the  affirmative  of  the 
isne,  the  burden  may  shift  during  the  progress  of  the 
trisL  a  Bish.  Cr.  Law  (6th  ed.),  f  885;  U,  S.  v« 
IVee  Tons  of  Coal,  6  Blss.  891;  Schmidt  v.  Ins.  Co.,  1 
Bny,  588;  Kno%/U€s  y.  ScriXmsr,  57  Me.  487.)    lb. 


8.  Construction  of  reve$iue  2aiM.— Revenue  laws  are 
not  penal  laws  In  the  sense  that  requires  them  to  be 
construed  with  great  strictness  In  favor  of  the  defend- 
ant. They  are  rather  to  be  regarded  as  remedial  In 
their  character,  and  Intended  to  prevent  fraud,  sup- 
press public  wrong,  and  promote  the  public  good. 
{aiquoVs  Champagne,  BWsXi.l4&.)   lb. 

WIBM  INBURANOS. 

1.  Construe  tion  of  policy  containing  contradictory  prop- 
osrtion.— When  a  policy  of  insurance  contains  con- 
tradictory provisions,  or  has  been  so  framed  as  to  leave 
room  for  construction,  rendering  It  doubtful  whether 
the  parties  intended  the  exact  truth  of  the  applicant's 
statements  to  be  a  condition  precedent  to  any  binding 
contract,  the  court  should  lean  against  that  construc- 
tion which  Imposes  upon  the  assured  the  obligations 
of  a  warranty.  Judgment  of  Circuit  Court,  W.  D. 
Missouri,  reversed.  First  National  Bank  of  Kansas 
City,  plaintiff  in  error,  v.  Hartford  Fire  Ins.  Co.  Opin- 
ion by  Harlan,  J. 

2.  Conditiotis  as  to  estimate  of  value :  conti'adictory 
provisiotis.—  By  the  terms  of  the  application  the  as- 
sured was  required  to  state  separately  '*  the  estimated 
value  of  personal  property  and  of  each  building  to  be 
Insured,  and  the  sum  to  be  Insured  on  each ;  *  *  the 
value  of  the  property  being  estimated  by  the  appli- 
cant.** The  applicant  was  also  directed  to  answer  cer- 
tain questions  and  sign  the  same  **  as  a  description  of 
the  pi^emises  on  which  the  insurance  will  be  predi- 
cated." Among  the  questions  to  be  answered,  were: 
**What  is  the  cash  value  of  the  buildings?  What  Is 
the  cash  value  of  the  machinery  7  "  The  answer  was : 
''  $15,000,  buUdlng;  $15,000,  machinery."  The  applica- 
tion contained  this :  **  And  the  said  applicant  hereby 
covenants  and  agrees  to  and  with  said  company  that 
the  foregoing  Is  a  just,  full,  and  true  exposition  of  all 
the  facts  and  circumstances  In  regard  to  the  condition, 
situation,  value,  and  risk  of  the  property  to  be  in- 
sured, so  far  as  the  same  are  known  to  the  applicant 
and  are  material  to  the  risk."  The  policy  contained 
this :  **  Special  reference  being  had  to  assured's  appli- 
cation and  survey  on  file,  which  Is  his  warranty,  and 
apart  hereof."  The  policy  further  recited:  **If  an 
application,  survey,  plan,  or  description  of  the  property 
herein  insured  is  referred  to  in  this  policy,  such  appli- 
cation, survey,  plan,  or  description  shall  be  considered 
a  part  of  this  policy,  and  a  warranty  by  the  assured ; 
and  if  the  assured,  In  a  written  or  verbal  application, 
makes  any  erroneous  representation  or  omits  to  make 
known  any  fact  material  to  the  risk,  *  *  then,  and 
In  any  such  case,  this  policy  shall  be  void.  *  *  Any 
fraud  or  attempt  at  fraud,  or  any  false  swearing  on  the 
part  of  the  assured  shall  cause  a  forfeiture  of  all  claim 
under  this|policy."  The  policy  also  declared  that  It  was 
made  and  accepted  upon  the  above,  among  other,  ex- 
press conditions.  When  the  policy  issued,  as  well  as 
at  the  date  of  the  destruction  of  the  property  by  fire, 
the  cash  value  of  the  building,  aside*  from  hand  and 
water  power,  was  $8,000,  and  no  more ;  and  the  cash 
value  of  the  machinery,  at  the  same  dates,  was  $12,000, 
and  no  more.  But  the  court  found  that  **  the  answers 
made  by  the  assured  to  the  questions  contained  in  the 
application  were  made  by  him  in  good  faith,  without 
any  intention  on  his  part  to  commit  any  fraud  on  the 
defendant."  Beld,  that  the  beneficiary  of  the  policy 
was  entitled  to  a  judgment,  notwithstanding  the  over- 
valuation of  the  property  by  the  asst^^^I^        _ 
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COURT  OF  APPEALS  ABSTRACT. 
008TB. 

Oreditors  of  insolvent  corporation  imUrvening  in  aid 
of  receiver  not  entiUed  to.— While  creditors  of  a  cor- 
poration in  the  hands  of  a  receiver  in  proper  cases 
maj  intervene  and  aid  the  receiver  in  the  defense  of 
individual  claims  made  by  action  or  petition,  such 
intervening  creditors  are  not,  as  of  right,  entitled  to 
costs  in  proceedings  to  which  thej  become  parties 
either  out  of  the  fand  or  against  the  adverse  party. 
Motion  denied.  MaUer  of  People,  ex  reL  Attomey-Oen- 
eroi,  V.  Security  Life  Insurance  Co.  Opinion  per 
Curiam. 
[Decided  January  22, 1878.] 


BaUroad  aid  toton  bonds:  who  cannot  raise  questiork 
of  invalidity  o/.— Under  the  provisions  of  Laws  of  1866, 
chap.  886,  S  i,  for  the  bonding  of  towns  in  aid  of  rail- 
roads, it  is  provided  that  the  money  raised  by  taxation 
for  the  payment  of  the  bonds  shall,  when  collected,  be 
paid  to  the  town  railroad  commissioners,  and  by  them 
shall  be  applied  thereon.  Money  was  raised  by  tax- 
ation and  paid  to  the  railroad  commissioners  for  the 
purpose  of  paying  interest  on  bonds  issued  by  a 
town.  Held,  that,  in  an  action  by  the  holder  of  the 
bonds  against  the  commissioners  to  recover  such  inter- 
est, the  invalidity  of  the  t)oudB  could  not  be  set  up  as  a 
defense.  Judgment  below  affirmed.  First  Natioiuil 
Bank  of  Oaford  v.  Wheeler,  Opinion  by  Andrews,  J. 
Folger,  Miller  and  Earl,  JJ.,  concur;  Church,  C.  J., 
and  Allen,  J.,  dissent. 
[Decided  Januaiy  29, 1878.] 

NSQIilGOBNOl. 

Liability  of  carrier  for  damages  from  hiU  of  lading 
negligently  issued  to  wrong  person, — Worthington,  who 
had  the  general  title  to  and  control  of  wheat  stored  in 
an  elevator  at  Buffalo,  had  verbally  agreed  to  sell  the 
same  to  Nims  under  a  contract  by  which  title  and 
possession  were  not  to  pass  until  payment.  He  drew 
this  order  for  the  wheat,  directed  to  the  elevator,  and 
gave  it  to  Nims : 

''Propeller  Moliawlc,  or  Niagara  elevator:  Deliver 
to  the  Erie  Railroad  fifteen  thousand  bushels  Mil. 
wheat,  more  or  less.  Subject  to  order,  8.  K.  Worth- 
ington.*' 

Nims  gave  the  order  to  defendant's  agent  at 
Bufblo,  who  issued  to  Nims  a  bill  of  lading  in  his  own 
name,  and  took  possession  of  the  wheat  and  trans- 
ported it  to  New  York.  Plaintiff,  on  the  faith  of  this 
bill  of  lading,  advanced  money  to  Nims,  and  after- 
ward took  possession  of  the  wheat  and  sold  it  to 
reimburse  the  advance  it  had  made.  The  M.  Bank, 
which  had  a  lien  on  the  wheat  for  advances  to  Worth- 
ington, brought  action  against  plaintiff  for  the  value 
of  the  wheat,  and  obtained  a  judgment  against  plain- 
tiff, which  was  sustained  on  the  ground  that  no  title 
passed  to  Nims  by  Worthlngton's  acts.  In  an  action 
by  plaintiff  to  recover  damages  claimed  to  have  been 
caused  by  defendant's  negligence  in  giving  the  bill  of 
lading  to  Nims  in  his  own  name,  the  court,  at  trial, 
submitted  to  the  jury  the  question,  whether,  by  his 
dealing  with  Nims,  Worthington  intended  to  part 
with  the  control  of  the  wheat  and  to  deliver  it  to 
Nims  in  pursuance  of  the  verbal  contract  of  sale,  and 
to  authorize  him  to  dispose  of  It  as  needed,  and 
charged  that  if  such  was  the  intent  they  should  find  a 
verdict  for  the  defendant,  but  that  if  it  was  the  inten- 


tion of  Worthington  to  keep  the  control  of  the  wheat 
and  the  order  for  the  delivery  of  the  property  was 
given  to  Nims  merely  for  the  purpose  of  carrying  it  to 
the  office  of  defendant  to  have  the  wheat  transferred, 
the  act  of  defendant's  agent  would  l>e  negligence  and 
plaintiff  entitled  to  recover.  Held,  that  the  instruction 
was  correct.  Judgment  below  affirmed  Farmers  and 
Mechanics'  Nat  Bank  of  Buffalo  v.  Eiie  Railway  Co. 
Opinion  by  Rapallo,  J. 
[Decided  January  22,  1878.} 

IiANDLOBD  AND  TENANT. 

When  landlord  entHled  to  rent  of  premises  tenant 
deprived  of. — Defendant,  a  lessee  of  premises,  brought 
action  against  plaintiff,  the  lessor,  for  damages  in  be- 
ing deprived  of  the  use  and  occupation  of  such  prem- 
ises during  a  certain  period,  and  recovered  judgment 
for  the  whole  value  of  the  use  and  occupation  of  such 
premises,  no  deduction  being  made  for  rent.  Held,  that 
the  lessor  was  thereafter  entitled  to  recover  the  amount 
of  rent  agreed  to  be  paid  for  such  premises  during 
such  period.  Order  below  reversed.  Knox  v.  Hexter. 
Opinion  by  Andrews,  J. 
[Decided  December  18, 1877.] 

PRACTICE. 

Under  new  Code:  supplemental  answer  under  9  674: 
appealable  order. —  The  allowance  of  a  supplemental 
answer,  under  section  574  of  the  New  Code,  is  dlscre- 
tionaiy  with  the  court  below,  and  an  order  granting 
or  refusing  leave  to  make  such  answer  is  not  applica- 
ble to  the  Court  of  Appeals.  Appeal  dismissed. 
Spears  v.  Mayor  of  New  York.  Opinion  by  Folger,  J. 
[Decided  February  5, 1878.  Reported  below,  10  Hun, 
160.] 

BEAI«  ESTATE. 

L  Presumption  of  delivery  of  deed  from  recording: 
?iow  rebutted. —The  fact  that  a  deed  was  recorded  more 
than  forty  years  previous  to  an  action  in  which  it  is 
claimed  as  a  source  of  title,  no  possession  of  the 
premises,  which  were  in  a  thickly  settled  place  and 
valuable  only  for  their  use,  having  ever  been  taken  by 
the  grantee,  is  sufficient  to  repel  the  presumption  of 
delivery  arising  from  the  record  of  the  deed  alone. 
Order  below  affirmed.  Knowlesv.  Bamhardt.  Opin- 
ion by  Church,  C.  J. 

2.  TiUe  and  obligations  of  widow  occupying  dotoer 
lands  in  common  with  heirs. — ^The  possession  of  land  by 
a  widow  as  doweress,  and  as  guardian  in  socage  of  the 
minor  children,  held  to  be  as  tenant  In  common  with 
all  the  heirs.  When  the  land  was  occupied  under  a 
contract  of  sale  to  the  deceased  husband  of  the 
widow,  held,  that  she  could  not  purchase  for  her  indi- 
vidual benefit  the  contract  or  a  title  to  the  land. 
[Decided  December  18, 1877.  Reported  below,  9  Hon, 
448.] 

SHIPPINO. 

1.  Lien  law  relating  to  ships:  canal  boat  a  vessel » — 
A  canal  boat  is  a  vessel  within  the  meaning  of  the 
statute  (Laws  1862,  chap.  482)  relating  to  the  collection 
of  demands  against  ships  and  vessels.  Mony  v.  Noyes^ 
6  Hill,  34,  contra,  was  under  the  Revised  Statutes,  and 
is  not  authority.  Order  below  affirmed.  King  v. 
Oreenway.    Opinion  by  Miller,  J. 

2.  Personal  judgmetit,  execution,  and  supplementary 
proceedings  does  not  impair  lien  on  boat. — The  fact  that 
a  personal  judgment  has  been  obtained  on  the  claim 
against  the  boat,  execution  issued  and  supplementary 
proceedings  had,  does  not  impair  the  lien  upon  tlie 
boat  given  by  the  statute ..Jb.^.^  ^ /^  -  ^ 
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8.  StattUe  givitig  lien  on  vessels  not  unconstitutionak : 
proceedings  against  vessel  by  name.— The  statute  in 
question  is  not  unconstitutional.  The  fact  that  the 
vessel  proceeded  against  was  a  steamboat  and  pro- 
ceeded against  by  its  name  could  not  alter  the  case  or 
demand  a  different  rule.  lb. 

4.  Statutory  construction:  LawsiSS^  chap.  422,  S  2.— 
A  steamboat  was  constructed  with  a  view  to  run  on 
Lake  Ontario,  but  neyer  did  run  anywhere  except 
upon  the  canal,  Oswego  river  and  Seneca  lake.  Held, 
not  a  vessel  **  navigating  the  western  and  northwest- 
ern lakes,  or  any  of  them,"  under  the  provisions  of 
Laws  1863^  chap.  422,  f  2,  amending  the  statute  relating 
to  claims  against  vessels.  lb. 
[Decided  December  U,  1877.] 

SUBXTYSHIP. 

Prinotpal  liable  to  surety  for  costs  and  expenses  it^ 
cwrred  in  securing  pc^yment  of  debt. — While  a  surety 
cannot  call  upon  his  principal  (or  expenses  incurred  in 
defending  himself  against  liability  or  for  remote  or 
consequential  damages,  he  may  call  upon  him  to  reim- 
burse him  for  reasonable  expenses  in  enforcing  the  pay- 
ment of  the  debt  by  the  principal ,  or  the  Application  of 
hla  property  toward  it .  Accordingly,  where  the  surety 
made  an  arrangement  with  the  creditors  whereby  he 
gave  security  for  the  payment  of  those  demands,  and 
received  authority  from  them  to  take  the  necessaiy 
proceedings  in  their  names  to  secure  the  property  of  the 
estate  of  the  debtor  and  the  application  to  the  payment 
of  the  debts  for  which  he  was  surety,  and  paid  the  costs 
and  expenses  of  the  proceedings  himself,  ^eid,  that 
the  estate  of  the  principal  was  liable  for  such  costs  and 
expenses.  Order  b  elow  afllrmed.  Thompson  v.  Tay- 
lor, In  re  claim  of  Malteson,  Opinion  by  Rapallo,  J. 
[Decided  January  15, 1878.  Reported  below,  11  Hun, 
274.] 


NEW  BOOKS  AND  NEW  EDITIONS. 


Stswabt's  Rspobts,  Yoii.  I. 

BepartM  of  Oases  Decided  in  the  Oourt  of  Ohaneery,  the  Pre- 
rogoUve  Cfovrt,  and  on  Appeal  in  the  Court  of  Wrrors  and 
A-VpeaiJi  of  the  State  of  New  Jersey.  John  H.  Stewart, 
Beporter,  Yol.  I. 

THIS  volume,  the  28th  in  the  series  known  as  the 
Kew  Jenef  Equity  Reports,  is  a  model  in  eveiy 
respect.  The  reporter  has  done  his  work  in  the  best 
manner,  the  decisions  are  published  promptly  after 
their  delivery,  and  the  mechanical  execution  of  the 
volume  is  excellent.  The  decisions  given  are  those  of 
the  various  terms  of  the  courts  mentioned  during  the 
year  1877,  closing  with  the  November  term  of  the 
Court  of  Errors  and  Appeals.  Among  the  cases  of 
valae  we  notice  these :  Morris  v.  HiU^  p.  83 :  A  com- 
mon rumor  that  an  injunction  has  been  dissolved  will 
not  excuse  the  breach  of  it.  First  Nat,  Bcmk  of  Fret' 
hold  V.  Ironsj  p.  48:  Fraud  will  not  be  inferred  from 
cirocunstances  which  merely  indicate  unusual  gener- 
osity. Camden  H.  R,  R.  Co.  v.  Citieens*  Coach  Co.,  p. 
146 :  The  public  right  to  use  a  horse  railroad  track  in 
the  streets  of  a  city  for  vehicles  does  not  authorize  a 
transportation  company  to  use  it  in  competition  with 
the  railroad  company.  Stoudenger  v.  City  of  Newark^ 
p.  187 :  The  streets  of  a  city  may  be  lawfully  used  for 
the  construction  of  sewers,  whether  the  public  right 
was  aoquired  by  condemnation  or  dedication.  TFitttom- 
son  T.  N.  J.  South.  R.  R.  Co.,,  p.  277:  As  between  a 
mortgagee  and  execution  creditor,  rolling  stock  of  a 


railroad  company  mortgaged  with  the  railroad  is  a 
part  of  the  realty.  jPorce  v.  City  of  Elizabethj  p.  403: 
The  alteration  of  the  number  of  a  municipal  bond, 
where  dlfliBrent  bonds  of  the  same  series  are  dis- 
tinguished alone  by  numbers,  will  avoid  the  instru- 
ment as  to  the  one  making  the  alteration  and  those 
claiming  under  him.  There  are  a  number  of  valuable 
notes  by  the  reporter  subjoined  to  cases,  among  which 
we  particularly  notice  these :  On  page  79,  relating  to 
the  relative  rights  of  surface  owners  and  mine  owners ; 
on  page  146,  as  to  the  rights  of  street  railroad  com- 
panies, and  the  use  of  their  tracks  by  the  public :  on 
page  210,  upon  the  subject  of  undue  influence ;  on  page 
404,  on  the  subject  of  compound  interest,  and  on  page 
697,  relating  to  the  remedy  for  interferences  with  ferry 
franchises. 

Delawabs  Chanokbt  Reports,  Vol.  II. 

Reports  of  Oases  Adjudged  and  Determined  in  the  Court  of 
Chancery  of  the  State  of  Delauxire.  Under  authority  of 
the  General  Assembly.  By  Daniel  H.  Bates,  late  Chan- 
oellor.  Vol.  II.  Philadelphia  iT.AW.  Johnson  &  Co., 
1878. 

The  present  volume  contains  cases  selected  from  the 
manuscript  notes  of  the  late  Chancellors,  Johns,  Jr., 
and  Harrington,  from  the  year  1833  to  that  of  1866. 
The  reporting  is  carefully  done,  and  many  of  the  cases 
involve  interesting  questions,  which  are  ably  discussed. 
Among  the  decisions  of  interest  we  notice  these :  if  c- 
DoweU  V.  Bank  of  Wilmingtoti.  etc.,  p.  1 :  An  agn^ement 
l>etween  the  creditor  and  the  principal  debtor  in  order 
to  discharge  the  surety  must  be  such  as  gives  time  to 
the  debtor,  and  it  must  be  for  a  consideration.  KiWy 
V.  Goodwin,  p.  61:  A  mother,  on  her  death-bed,  deliv- 
ered securities  and  jewelry  to  a  third  person  for  the 
benefit  of  her  minor  chUdren .  Held  a  valid  donatio 
mortis  causa.  Logan  v.  Brfcfc,  p.  206:  A  voluntary 
conveyance,  though  without  a  fraudulent  intent,  is 
void  as  against  creditors  under  the  statute  of  18th 
Elizabeth.  J^oser  v.  Frazer,  p .  260:  The  party  alleg- 
ing insanity  is  bound  to  prove  it,  but  general  insanity 
being  proved,  the  onus  is  upon  the  party  setting  up 
any  act  as  binding  to  prove  that  it  was  done  in  a  lucid 
interval.  Pickering  v.  Day,  p.  883:  The  consent  of  a 
collector  of  internal  revenue  that  a  deputy  might  use 
the  public  funds  in  his  hands  in  his  private  business, 
uncommunicated  to  the  sureties  on  the  official  bond 
given  by  the  deputy  to  the  collector,  discharges  such 
sureties.  Oorden v.  DerHckson,  p.  886 :  A  bond  under 
seal,  though  voluntary,  creates  a  debt,  is  impeachable 
only  for  fraud,  and  is  enforceable  against  the  grantor 
and  all  claiming  under  him  as  volunteers.  State  v. 
Griffith,  p  392:  Charitable  uses  are  not  within  the  rule 
of  Uw  as  to  perpetuities.  The  English  Mortmain  acta 
did  not  extend  to  the  colonies.  The  volume  is  finely 
printed  and  bound. 

COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
February  10, 1878: 
Judgment  affirmed,  with  coste— Wilkinson  v.  First 
National  Fire  Insurance  Co. ;  Troy  and  Lausingburgh 
Railroad  Co.  v.  Kane;  Von  Sachs  v.  Kretz;  Soofleld  v. 
Churchill;  Bank  of  Commerce  v.  Blssell;  Soholey  v. 

Halsey. Judgment  affirmed  —  People  v.  Brown. 

Order  affirmed,   with  costs  — Morris   v.   Tuthill. 

Judgment  affirmed,  with  cosU  of  all  parties  to  be  paid 
out  of  the  estate— Gnrvey  v.  McDevitt. Motion 
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denied,  without  oosts  of  motion — Horn  v.  Pnllman. 

Motion  denied,  without  oosta— Bering  v,  Metoi^. 

Judgment  reversed,  and  new  trial  granted,  oosts 

to  abide  event— MoMuny  v,  Noyes;  Mowiy  v,  San- 
bom;  Purst  V.  Second  Avenue  Railroad  CJo. Order 

of  General  Term  reversed  and  that  of  Speoial  Term 
afllrmed,  with  costs  —In  re  petition  Trustees  of  New 
Toi^  and  Brooklyn  Bridge  v.  Burr. Judgment  re- 
versed, and  judgment  for  defendant,  with  costs,  with 
leave  to  plaintiff  to  amend  t^omplalut,  on  payment  of 
costs,  within  twenty  days  after  notice  of  flUng  remit- 
titur—  Littaner  V.  Goldman. Judgment  modified, 

so  as  to  afiirm  order  without  modiflcafcion,  and  with- 
out costs  to  either  party  on  the  appeal;  the  respond- 
ents to  pay  $10  costs  of  this  motion  and  costs  of 
remittitur,  and  subsequent  proceedings— In  re  peti- 
tion of  Hebrew  Benevolent  Orphan  Asylum  of  New 

York. Judgment  of  Supreme  Court  and  decree  of 

surrogate  modified,  by  declaring  the  same  without 
prejudice  to  an  action  by  the  administrator  for  relief, 
and  staying  proceedings  thereon  for  sixty  days  after 
filing  the  remittitur,  to  enable  him  to  bring  such 
action,  if  he  shall  be  so  advised,  without  costs,  in  this 
court  or  Supreme  Court,  to  either  party —McNulty  v, 
Hurd. 


CORRB8PONDENCB. 

A  correspondent  writes : 

*'  Are  you  going  to  let  Senator  Sessions'  bill  relative 
to  taxation  of  mortgaged  real  property  pass  uuno- 
ticed  and  become  a  law,  virtually  exempting  the  rail- 
road corporations  of  this  State  from  taxation,  and 
creating  the  worst  muddle  in  assessments  ever  con- 
ceived.   Doesn't  it  look  like  a  railroad  job  7" 

We  referred  to  the  bill  on  page  81  of  the  current 
volume.  A  bill  of  like  nature  is  introduced  eveiy 
year,  but  preceding  legislatures  have  been  sensible 
enough  to  refuse  to  pass  any  such  foolish  measure, 
and  we  presume  the  present  body  will  do  likewise. 


BENCH  AND  BAR. 


GEORGE  W.  PASCHALL,  well  known  as  a 
writer  on  law,  died  at  Washington,  D.  C,  on  the 
16th  Inst.  He  was  bom  in  Green  county,  Georgia, 
November  28, 1812.  He  was  educated  in  the  Geo^a 
State  College  at  Athens,  was  admitted  to  the  bar  in 
1882,  and  removed  to  Arkansas  in  1887.  In  1841  he  was 
elected  Judge  of  the  Supreme  Court  of  Arkansas.  In 
1848  he  removed  to  Texas.  In  that  State  he  devoted 
himself  to  the  practice  of  his  profession,  and  in  the 
preparation  of  his  well-known  law  works.  These  are 
**  An  Annotated  Digest  of  the  Laws  of  Texas,"  **  An- 
notated Constitution  of  the  United  States,"  five  vol- 
umes of  the  *'  Texas  Reports,"  and  a  **  Digest  of  De- 
cisions." He  also  wrote  many  pamphlets  and  articles 
upon  questions  of  jurisprudence  and  i>olitlcal  science. 
In  18^  he  removed  to  Washington,  D.  C.,and  re- 
mained there  until  his  death. 

Gideon  Welles,  ex-secretary  of  the  navy,  who  died 
last  week,  studied  law  in  the  offices  of  Chief  Justice 
Williams  and  Judge  Ellsworth,  of  Connecticut,  and 
was  admitted  to  the  bar,  but  he  was  never  engaged  in 
active  practice. 

Sir  Edward  Creasy,  who  recently  died  in  England, 
was  for  two  years  Chief  Justice  of  Ceylon,  and  had 
occupied  an  inferior  judicial  position  in  England.  He 
is  best  known  to  Americans  by  his  works,  **  The  Rise 
and  Progress  of  the  British  Constitution,"  and  **The 
Fifteen  Decisive  Battles .  ** 


NOTES. 

ANOTHER  law  periodical  has  made  its  appearance. 
It  is  entitled  The  Southern  Law  JounuU^  and  is 
published  monthly  at  Tuscaloosa,  Alabama.  The  sec- 
ond number,  that  for  February,  which  is  the  only  one 
we  have  received,  contains  interesting  articles  upon 
"  Lord  Jeffreys,"  **  Executorial  Duties  and  Personal 
Trusts,"  and  "The  Theory  of  the  Election  for  Presi- 
dent." There  is  a  review  of  the  case  of  MiUer  v.  Marx, 
decided  by  the  Supreme  Court  of  Alabama,  wherein 
the  ruling  of  the  court  that  when  a  homestead  cannot 
be  reduced  in  area  so  as  not  to  exceed  $20,000  in  value, 
there  is  no  exemption  under  the  Constitution,  and  in 
the  absence  of  legislation,  no  authority  to  allot  the 
family  an  equivalent  -In  money,  is  criticised  sharply. 
A  syllabus  of  the  decisions  of  the  Supreme  Court  of, 
Alabama  at  the  December  term,  1877,  covers  a  large 
number  of  cases,  and  we  presume  gives  all  those  de- 
cided for  the  term  mentioned.  Abstracts  of  decisions 
of  the  Federal  Supreme  Court  and  the  highest  courts 
of  the  several  States  are  also  given.  The  editorial 
notes,  though  brief,  are  well  written  and  to  the  point. 
Our  new  contemporary  is  well  worthy  the  support  of 
the  profession  of  Alabama  and  the  adjoining  States, 
and  we  trust  that  they  will  sustain  it.       \ 

In  the  cases  of  UsiU  v.  Haies  et  oZs.,  decided  by  the 
Common  Pleas  Division  of  the  English  High  Court  of 
Justice,  on  the  80th  ult.,  there  were  three  actions  for 
libel  brought  by  the  plaintiff,  a  civil  engineer,  against 
the  three  defendants  as  printers  and  publishers  of  the 
Daily  NetoSy  the  Standard,  and  the  Morning  Advertiaer, 
Certain  persons  who  had  been  employed  by  the  plain- 
tiff in  the  construction  of  a  railway  in  Ireland,  applied 
to  a  metropolitan  police  magistrate  for  a  criminal  pro- 
cess against  the  plaintiff  to  recover  from  the  plaintiff 
the  wages  due  to  them.  The  magistrate  dismissed  the 
application  on  the  g^round  that  he  had  no  jurisdiction, 
and  a  report  of  the  proceedings  was  printed  and  pub- 
lished in  the  defendants*  newspapers,  which  was  the 
libel  complained  of. 

At  the  trial  the  jury  found  the  report  in  the  newspa- 
pers to  be  a  fair  and  impartial  report  of  what  took 
place  before  the  magistrate.  The  judge  ruled  the  re- 
port to  be  privileged,  and  his  decision  was  sustained 
by  the  Common  Pleas  Division.  The  SdUcitors'  Jour- 
nal says  that  this  case,  though  likely  to  be  cited  as  a 
leading  case,  and  overruling,  as  Lord  Coleridge  said, 
what  has  been  over  and  over  again  laid  down  by  great 
judges.  Is  really  only  a  return  to  the  old  Hues.  In 
1796,  In  Curry  v.  WaUer  (1  Esp.  456;  1  B.  &  P.  626),  an 
action  was  brought  In  respect  of  **  an  account  pub- 
lished In  the  newspaper  called  the  Ttmeir,"  of  an  appli- 
cation for  a  criminal  information.  It  was  ruled  by 
Evre,  C.  J.,  and  afterward  by  the  Court  of  Common 
Pleas,  that  the  action  did  not  lie.  This  ruling,  which 
was  very  shortly  reported,  though  approved  in  R.  v. 
Wright  (8  T.  R.  296),  soon  became  a  mark  for  judicial 
attack.  Lord  Ellenborough,  in  B,  v.  Fisher  (2  Canip. 
563K  and  Lord  Teuterdeu,  in  Duncan  v.  Thwaitesfp  D. 
&  K.  at  p.  479),  distinctly  disapproved  of  it.  Lord 
Campbell,  in  Lewis  v.  Levy  (E.  B.  &  £.  687),  with 
characteristic  caution,  expressly  left  the  point 
open.  Lord  Chief  Justice  Cockburn,  in  Waaon  v. 
Walter  (L.  R„  4  Q.  B.  at  p.  94),  with  equally  character- 
istic boldness,  predicted  that,  if  any  action  or  indict- 
ment  founded  on  an  ex  ttarte  proceeding  were  to 
be  brought,  It  would  probably  be  held  that  the  true 
criterion  of  the  privilege  was,  not  whether  the  report 
was  or  was  not  ex  parts,  but  whether  It  was  a  fair  and 
honest  report  of  what  had  taken  place,  published 
simply  with  a  view  to  the  information  of  the  public, 
and  Innocent  of  all  intention  to  do  injury  to  the  rep- 
utation of  the  party  affected.    "^  O " 
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All  comrounf cations  intended  for  publication  in  the 
Law  Journal  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  giren,  though  not  necessa- 
rily for  publication. 

Ck>minunlcatlon8  on  business  matters  should  be  ad- 
dressed to  the  publishers. 

The  Albany  Law  Journal. 

AhUANYy  March  2,  1878. 

CURRENT  TOPICS. 

IN  the  case  Matttr  of  AlUn,  reported  in  our  pres- 
ent number,  Judge  Wallace,  of  the  United 
States  District  Court  for  this  district,  strongly  ani- 
madverts upon  a  kind  of  transaction  common 
enough  in  bankruptcy  proceedings,  and  regrets  the 
inability  of  the  court  to  interfere  with  it.  A  bank- 
rupt firm,  apprehending  insolvency,  began  paying 
favored  creditors  and  themselves  out  of  the  part- 
nership assets;  then,  being  unable  to  compromise 
their  debts,  they  made  an  assignment  to  a  friend, 
and  shortly  after  procured  a  petition  in  bankruptcy 
to  be  filed  against  them,  and  then  took  proceedings 
for  a  composition.  During  all  the  time  the  bank- 
rupts kept  possession  of  the  firm  property  under  some 
pretext  or  other.  The  attorney  who  managed  the 
proceedings  for  the  bankrupts  represented  most  of 
the  creditors,  and  the  court  states  that  during  all 
the  transaction  no  step  was  taken  to  protect  credit- 
ors. Judge  Wallace  says:  **It  shocks  the  moral 
sense  to  assist  in  this  dishonest  scheme  of  judicial 
action,"  and  that  **the  bankrupt  law  permits  just 
such  schemes  as  this."  We  are  glad  to  record  this 
judicial  protest  against  the  bankrupt  law,  and  hope 
it  will  encourage  those  striving  in  Congress  to  pro- 
cure its  repeal.  As  the  law  stands  to-day  it  is  of 
no  advantage  to  any  honest  debtor  or  honest  cred- 
itor, and  no  benefit  to  the  legal  profession  generally. 
There  is  a  small  but  active  interest  who  derive  profit 
from  its  continuance,  but  we  hope  that  interest  is 
not  this  year  strong  enough  to  thwart  the  generally 
expressed  wish  of  the  business  community  that  the 
law  be  done  away  with. 


It  is  proposed  in  England,  by  legislation,  to  abol- 
ish actions  for  breach  of  promise  of  marriage,  a 
movement  which  the  Law  Times  justly  remarks 
*'will  recommend  itself  to  the  common  sense  of 
mankind.'*  These  actions  are  very  frequently  made 
the  means  of  extorting  money;  in  fact,  the  circum- 
stance that  one  is  brought  is  presumptive  evidence 
that  the  purpose  with  which  the  plaintiff  sought  to 
enter  into  matrimony  was  a  financial  one.  If  the 
right  of  action  did  not  exist  the  business  of  a  class 
of  scheming  females  would  be  cut  off,  and  such 
persons  are  all  who  would  be  injuriously  affected. 
A  sensitive,  high-minded  woman  never  seeks  a 
Vol.  17.— No.  9. 


court  of  justice  to  get  such  a  wrong  as  this  kind 
of  action  is  founded  upon,  righted,  and  others  ought 
not  to  be  permitted  to  do  so. 


The  Court  of  Appeals,  on  the  22d  ult.,  adjourned 
until  the  18th  of  the  present  month.  The  court 
announced  its  determination  not  to  hear  any  argu- 
ments hereafter  in  appeals  where  the  printed  cases 
are  not  properly  indexed ;  and  the  further  require- 
ment is  made,  that  the  names  of  the  counsel  appear 
in  the  briefs.  The  court  has  done  a  large  business 
since  its  assemblying  January  14th — having  decided 
134  cases,  many  of  them  involving  the  writing  of 
elaborate  opinions.  There  remain  over  several  unde- 
cided cases  of  considerable  importance,  among  which 
are  Bertholfy.  O^HieUt/y  and  one  other  case  argued 
in  December  last,  involving  the  constitutionality  of 
the  civil  damage  law,  and  Lange  v.  Benedict^  where 
the  question  of  the  liability  of  a  judge  for  false  im- 
prisonment under  an  erroneous  sentence  is  raised. 


A  bill  recently  introduced  in  the  assembly  by  Mr. 
Seebacher,  for  the  protection  of  working  people,  is 
an  example  of  a  kind  of  legislation  that  ought  not 
to  meet  with  favor.  It  provides  that  in  judgments 
recovered  for  wages,  when  the  amount  is  less  than 
$50,  if  the  execution  issued  is  not  paid  the  debtor 
may  be  arrested  and  put  in  a  jail  or  debtor's  prison 
for  fifteen  days.  As  a  sort  of  compensation  for 
this,  it  is  provided  that  if,  on  a  trial  by  jury,  it  shall 
be  found  that  the  plaintiff  was  in  the  wrong  or  in- 
tended persecution,  he  may  be  imprisoned.  It  was 
asserted  that  when  imprisonment  for  debt  not  con- 
tracted fraudulently  was  abolished,  we  had  taken  a 
long  step  forward  in  the  way  pf  legal  reform,  and 
the  common  judgment  of  intelligent  men  has  justi- 
fied that  assertion.  But  at  this  Jate  day  it  is  pro- 
posed to  go  back  to  the  old  system,  and  to  impris- 
on men  who  are  unable  to  pay  contract  debts. 
The  class  of  debts  mentioned  is  undoubtedly  a  very 
meritorious  one,  but  it  is  not  sufllciently  meritorious 
to  call  for  the  enactment  of  such  a  statute  as  is  pro- 
posed. There  may  be  cases  of  wrong,  now  and 
then,  which  the  present  laws  do  not  remedy,  but 
they  furnish  no  excuse  for  the  proposed  statute. 
We  hope  the  legislature  is  not  yet  ready  to  restore 
imprisonment  for  debt. 

The  position  of  a  judge  in  England  does  not  ap- 
pear to  be  one  of  personal  safety.  A  few  months 
ago  the  papers  were  filled  with  the  account  of  an 
assault  upon  a  vice-chancellor  with  an  egg^  most  of 
the  public,  however,  being  disposed  to  laugh  at  the 
incident.  Sir  George  Jessel,  Master  of  the  Rolls,  on 
the  22dult.,  met  with  a  much  more  serious  peril. 
As  he  was  alighting  from  his  cab  at  the  Rolls  Court 
he  was  shot  at  with  a  pistol  in  the  hands  of  a  crazy 
minister,  named  Dodwell,  who  had  previously  been 
removed  from  the  court  by  ordftnofthe  Master,  for 
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creating  a  disturbance.  The  bullet  from  the  pisto^ 
just  grazed  the  ear  of  Sir  George.  It  ia  needless 
to  say  that  the  assailant  was  arrested. 

The  House  of  Representatives,  on  the  21st  ult, 
passed,  by  the  decisive  vote  of  169  to  87,  a  bill 
providing  that  when  a  woman  shall  have  been  a 
member  of  the  bar  of  the  highest  court  in  any  State 
or  Territory  she  shall,  on  application,  be  admitted 
to  practice  before  the  United  States  Supreme  Court. 
The  Senate  will  probably  indorse  the  bill,  and  we 
may  expect,  in  tlie  course  of  the  coming  year,  to 
hear  female  counsel  arguing  causes  before  the  high- 
est tribunal  in  our  land.  The  bill  is,  however,  a 
partial  one,  in  tliat  it  opens  the  Supreme  Court  to 
the  women  of  those  States  and  Territories  only 
where  no  distinction  is  made  on  account  of  sex  in 
admissions  to  the  bar.  The  great  body  of  female 
aspirants  for  forensic  honors  will  be  still  excluded 
from  an  opportunity  to  place  their  names  upon  the 
roll  of  the  Supreme  Court.  We  trust  this  circum- 
stance will  be  considered  when  the  bill  comes  before 
the  Senate.  But  why  not  leave  the  whole  matter 
where  it  belongs — with  the  courts  ?  When  any  con- 
siderable number  of  the  States  permit  women  to 
practice  at  the  bar,  the  Federal  courts  will  give  them 
the  same  opportunity,  and  no  objection  will  be 
raised.  Because  two  or  three  States  and  Territories 
and  the  District  of  Columbia  have  made  the  experi- 
ment of  admitting  women  to  the  bar  is  no  reason 
why  the  dozen  or  so  female  lawyers  who  have  taken 
advantage  of  tlie  privilege  shall  be  given  a  favor 
which  is  denied  to  tlieir  sisters  residing  in  other 
parts  of  the  country. 

On  the  same  day  the  House  of  Representatives 
passed  bills  providing  for  appearance  in  behalf  of 
the  United  States,  in  foreclosure  suits,  and  for  ex- 
emption from  seizure  upon  executions  or  attach- 
ments issued  by  any  United  States  court,  the  same 
property  which  shall  be  exempted  from  levy  and 
sale  under  the  laws  of  the  State  in  which  the  de- 
fendant shall  reside.  The  fii-st-mentioned  bill  is  de- 
signed to  meet  cases  where  the  United  States  has  a 
subsequent  lien  on  mortgaged  property,  it  being 
now  impossible  to  cut  off  such  lien  for  the  reason 
that  the  United  States  cannot  be  sued  in  the  ordi- 
nary courts.  

Among  the  bills  introduced  in  the  legislature 
during  the  past  week,  we  notice  one  providing  that 
all  legal  notices  published  in  Sunday  newspapers 
shall  be  as  valid  as  those  published  in  papers  issued 
on  a  week  day,  one  authorizing  boards  of  supervisors 
to  revise  and  correct  all  erroneous  and  illegal  assess- 
ments within  their  respective  counties,  and  one  pro- 
viding that  no  one  shall  hereafter  be  held  for  ob- 
taining money  or  other  valuable  thing  by  means  of 
false  pretenses  or  representations,  unless  the  false 


representations  be  made  in  writing.  The  object  of 
the  latter  bill  is  said  to  be  to  prevent  the  use  of 
criminal  process  in  the  collection  of  debts,  but  its 
effect  will  be  to  do  away  with  the  statute  relating 
to  false  pretenses,  for  in  not  one  case  out  of  twenty 
is  the  offense  mentioned  committed  by  means  of  a 
writing.  While  the  statute,  as  it  now  is,  may  some- 
times be  used  oppressively,  the  change  proposed 
would  open  the  door  to  the  perpetration  of  innum- 
erable frauds.  The  persons  the  bill  is  designed  to 
protect  are  entitled  to  very  little  consideration,  and 
if  it  should  pass,  the  cheats,  swindlers  and  confi- 
dence men  who  infest  our  cities  and  prey  upon 
strangers,  would  be. beyond  the  reach  of  punish- 
ment. We  trust  the  legislature  will  not  sanction 
the  bill.  An  amendment  to  article  6,  section  14, 
of  the  State  Constitution  was  proposed  in  the  assem- 
bly, which  provides  that  the  compensation  of  judi- 
cial officers  shall  be  in  the  form  of  a  salary,  payable 
monthly,  and  that  judges  shall  receive  no  fees  or 
allowances.  A  bill  requiring  justices  of  the  peace 
to  give  bonds  has  passed  both  houses,  and  the  bill 
enacting  the  last  nine  chapters  of  the  Code  of 
Civil  Procedure  has  been  ordered  to  a  third  reading 
in  both  houses. 


The  bar  association  of  the  city  of  New  York  has 
been  considering  what  action  it  should  take  in  ref- 
erence to  the  two  bills  for  reorganizing  the  Federal 
courts,  respectively  introduced  by  Senators  Conk- 
ling  and  Davis,  and  now  pending  in  Congress. 
The  Davis  bill  provides  for  the  appointment  of  an 
additional  circuit  judge  in  each  of  the  circuits  of 
the  United  States,  while  the  Conkling  bill  prrvides 
for  additional  district  judges  who  are  not  to  be 
assigned  to  any  particular  district,  but  are  to  hold 
District  or  Circuit  Courts  wherever  they  may  be  di- 
rected so  to  do  by  the  circuit  judge.  The  commit- 
tee adopted  the  provisions  of  the  Davis  bill  on  this 
point,  adding  an  amendment  giving  to  all  the  cir- 
cuit judges  power  to  hold  District  Courts  wherever 
they  are  assigned  to  duty  by  the  senior  circuit 
judge.  The  association  passed  a  resolution  approv- 
ing the  detailed  amendments  suggested  by  the  com- 
mittee, and  referred  the  matter  back  to  it  for 
further  consideration. 

NOTES  OF  CASES. 

IN  Thompson  v.  Lambert^  44  Iowa,  239  an  action 
was  brought  oy  a  stockholder  in  a  corporation 
to  prevent  the  corporation  from  paying  certain 
notes  given  by  it  and  secured  by  a  mortgage  upon 
its  real  estate,  for  a  loan  of  money  to  it,  and  to 
have  the  notes  declared  null  and  void  on  the  ground 
that  the  money  was  borrowed  for  a  transaction  into 
which  the  corporation  had  no  authority  to  enter, 
and  that  the  giving  of  the  notes  and  mortgage  was 
ultra  vires.    The  court  held  that  the  rule  uUra  vire» 
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prevails  in  full  force  only  when  the  contracts  of 
corporations  of  this  character  remain  wholly  execu- 
tory. In  Parith  v.  Wheeler,  22  N.  Y.  494,  a  simi- 
lar doctrine  is  maintained,  it  being  held  that  a  rail- 
roftd  company  could  not  defend  itself  against  a  claim 
for  money  paid  at  its  request  to  one  who  advanced 
the  price  of  a  steamboat  purchased  for  it,  on  the 
ground  that  the  purchase  was  ultra  vires,  though 
the  plaintiff  when  he  paid  the  money  knew  all  the 
facts;  and  the  court  says  that  while  "  contracts  with 
corporations,  made  in  excess  of  their  powers,  which 
are  purely  executory  on  both  sides,  and  where  no 
wrong  will  be  done  if  the  parties  are  left  in  their 
previous  situation,  will  not  be  enforced,  because 
such  conti-acts  contemplate  an  unauthorized  divis- 
ion of  corporate  funds,  and,  tlierefore,  a  breach  of 
private  trust,  the  executed  dealings  of  corporations 
must  be  allowed  to  stand  for  and  against  both  par- 
ties when  the  plainest  rules  of  good  faith  so  re- 
quire." See,  also,  Bissell  v.  Mich.  So.,  etc.,  R.  li,  Co., 
22  N.  Y.  258.  It^  is  held  that  the  defense  necessa- 
rily rests  upon  the  violation  of  trust  or  duty  toward 
stockholders,  and  is  not  to  be  entertained  when  its 
allowance  will  do  a  greater  wrong  to  innocent  third 
parties,  and  that  the  contracts  of  corporations  in  ex- 
cess of  their  rightful  powers,  but  free  from  any 
other  vice,  are  not  illegal  in  the  sense  of  the  maxim 
ex  turpi  contractu  non  oritur  actio.  See,  also,  Brad- 
ley V.  BuUard,  55  111.  413.  The  general  rule  pre- 
vails, even  aa  to  pubHc  or  municipal  coiporations 
in  analogous  cases.  Trask  v.  Davis,  10  Gush.  252; 
FuUer  v.  Melrose,  1  Allen,  166 ;  Allegheney  v.  Mc* 
Cluskan,  14  Penn.  St.  81. 


In  Leighton  v.  Orr,  44  Iowa,  679,  one  Wolcott  had 
lived  for  years  in  unlawful  relations  with  a  woman 
who  shared  his  home,  and  who  claimed  to  be  a  spir- 
itualistic medium,  and  to  have  daily  communica- 
tions with  his  deceased  wife,  whose  memory  he 
greatly  revered.  During  this  time  she  acquired 
great  influence  over  him,  and  controlled  him  to  a 
large  degree  in  the  management  of  his  business  af- 
fairs, and  at  the  same  time  he  was  addicted  to  the 
use  of  alcoholic  liquors  to  such  extent  that  he  be- 
came debilitated  in  mind  and  body.  Previous  to 
his  death  he  conveyed  large  portions  of  his  prop- 
erty, for  the  considerations  of  **one  dollar  and 
friendship,"  to  this  woman.  The  court  held  that 
these  conveyances  should  beset  aside  on  the  ground 
that  they  were  procured  by  undue  influence.  This 
case,  in  one  respect,  resembles  that  of  Lyon  v.  Home, 
L.  R.,  6  Eq.  Gas.  655.  The  defendant  in  that  action 
was  somewhat  celebrated  as  a  spiritualist.  The 
plaintiff  sought  him  and  thrust  her  gifts  upon  him ; 
in  consequence,  however,  of  directions  received, 
as  she  supposed,  through  the  defendant,  from  her 
deceased  husband.  There  were,  however,  no  illegal 
or  immoral  relations  between  the  parties.  The 
court  held  that,  owing  to  the  confidential  relations 


between  the  parties,  the  burden  was  on  the  defend- 
ant to  support  the  deeds  or  gifts,  and  that  he  should 
satisfy  the  court  that  they  had  not  been  obtained  by 
reason  of  confidence  reposed,  or  undue  influence. 
In  Bobinson  v.  Adams,  62  Me.  369,  the  subject  of 
spiritualism,  and  its  effect  on  the  validity  of  wills, 
is  extensively  discussed,  and  the  conclusion  reached 
that  when  a  will  is  attempted  to  be  impeached  upon 
the  ground  that  it  was  the  result,  to  some  extent, 
of  assumed  spiritual  communications  with  the  de- 
ceased husband  of  the  testatrix,  and  of  her  belief 
that  her  son-in-law  possessed  sui>ernatural  power 
over  his  wife,  and  was  possessed  of  devils,  the  jury 
must  determine  how  fai-  these  beliefs  were  founded 
in  insane  delusion,  or  exercised  undue  influence  in 
producing  the  will.  See,  also,  note  to  this  case  ic 
Redfield's  Leading  American  Cases  on  Wills,  p.  384. 
See,  also,  as  to  undue  influence  from  other  relations, 
Dean  v.  Negley,  41  Penn.  St.  812 ;  Monroe  v.  Barclay^ 
17  Ohio  (N.  8.),  802;  Rudy  v.  Ulrich,  69  Penn.  St. 
177.  

In  Force  v.  City  of  Elieabeth,  1  Stewart  (28  K  J. 
Eq.)  403,  the  alteration  of  the  number  of  a  munici- 
pal bond,  payable  to  bearer,  when  different  bonds 
of  the  same  scries  are  distinguished  alone  by  the 
numbers,  is  held  to  render  the  instrument  void  in  the 
hands  of  the  person  who  made  the  alteration,  and 
of  those  who  claim  under  him.  The  ground  upon 
which  this  decision  is  placed  is  that  the  number  was 
the  only  mark  of  distinction  of  the  .bond,  and  a 
change  in  that  destroyed  all  evidence  of  identity. 
The  court  cites  in  support  of  its  conclusion  the  cast 
of  Hunt  V.  Gray,  6  Vroom,  227,  where  the  Supreme 
Gourt  of  New  Jersey  hold  that  even  immaterial  al- 
terations are  fatal,  because  to  render  any  rule  upon 
the  subject  eflUcacious  it  must  absolutely  interdict 
the  owners  of  written  contracts  from  tampering 
with  them  at  all.  This  effect  is  also  claimed  for 
immaterial  alterations  in  other  cases.  See  Ltibbering 
V.  KoUmcher,  22  Mo.  598;  Turner  v.  Bellagram,  2 
Gal.  523.  And  in  1  Greenl.  Ev.,  §  568,  it  is  said  that 
if  the  alteration  be  fraudulently  made  by  the  party 
claiming  under  the  instrument,  it  does  not  seem  im- 
portant whether  it  be  in  a  material  or  immaterial 
part,  for  in  either  case  he  has  brought  himself  under 
the  operation  of  the  mle  established  for  the  preven- 
tion of  fraud.  But  in  2  Daniel  on  Negotiable  In- 
struments, 373,  it  is  said  that  in  none  of  the  cases 
quoted  by  Greenleaf,  "  which  we  have  seen,  did  it 
appear  that  the  alteration  was  immaterial,  and  was 
held  to  have  vitiated  the  instrument  by  reason  of 
the  fraudulent  intent."  If  the  change  destroys  the 
identity  of  the  instrument,  as  in  the  principal  case, 
it  is  material,  and  the  rule  as  it  is  generally  under- 
stood is  the  safer  one.  In  Modge  v.  Ucmdon,  80 
Miss.  120,  it  is  said  that  an  immaterial  alteration 
may  be  treated  as  no  alteration,  and  it  was  accord- 
ingly held  that  if  the  act  was  immaterial  and  could 
work  no  injury,  it  was  irrelevant  to  inquire  into 
the  motives  with  which  it  was  committed.  See, 
however,  Adams  v.  Frye,  3  Mete.  103;  Homer  v. 
Wallace,  11  Mass.  809;   Smith  v.  Dunham^  8  Pick 
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THE  FUTURE  OF  THE  REVISION. 

^HE  fate  of  the  Statutes  Revision  of  this  State, 
■"^  which  rests  in  the  hands  of  this  legislature,  is  a 
matter  of  considerable  present  importance.  The 
existing  Commission  will  expire  by  limitation  on 
the  1st  of  May  next,  unless  it  be  given  a  new  lease 
of  life  at  this  session.  Of  the  fate  of  the  work  ac- 
complished there  is  little  doubt.  Not  only  will  the 
Code  of  Civil  Procedure  already  adopted  be  retained, 
with  amendments,  but  the  nine  supplemental  chap- 
ters will  be  added.  If  nothing  else,  the  inconven- 
iences arising  from  a  change  is  an  argument  strong 
enough  to  bring  about  such  a  result.  And,  per- 
ha|>s,  under  the  circumstances,  this  is  not  to  be  re- 
gretted, although  it  gives  us  the  bulkiest  Code  of 
Procedure  in  the  world.  But  what  of  the  work 
undone  or  incompleted  —  the  substantive  law, 
civil  and  penal,  and  the  criminal  procedure  ? 
Is  the  Commission  to  go  on  or  is  it  to  go  out  ? 
Are  we  to  have,  once  for  all,  what  we  have 
before  attempted,  a  thorough  and  complete  re- 
vision and  codification  of  our  laws,  or  are 
these  3,318  sections  of  procedure  to  be  the  only 
outcome  of  all  the  treasure  and  years  of  labor 
ex|)ended  ?  For  our  own  part,  we  are  most  decidedly 
of  the  opinion  that  the  revision  ought  to  be  con- 
tinued, and  the  whole  law  and  procedure  reduced 
to  a  congruous,  concise  and  perspicuous  code.  It  is 
too  late  in  this  State — where  the  movement  in  favor 
of  codification  had  its  origin — to  question  the  utility 
or  desirability  of  a  code.  In  the  language  of  the 
Code  commissioners  of  1857,  **If  the  law  is 
a  thing  to  be  obeyed,  it  is  a  thing  to  be  known, 
and  if  it  is  to  be  known,  there  can  be  no  better,  not 
to  say  no  other,  method  of  making  it  known  than  of 
writing  and  publishing  it.  If  a  written  constitu- 
tion is  desirable,  so  are  written  laws.  The  same 
reasons  which  affect  the  one  affect  also  the  other." 
The  statute  law  of  this  State  is  contained  in  some 
eighty  odd  volumes,  and  covers  about  75, 000  pages; 
the  case  law  in  upwards  of  450  volumes  of  reports. 
This  law,  both  statute  and  case,  every  man  is  pre- 
sumed to  know — is  bound  to  know.  The  purpose  of 
a  revision  or  a  code  is  to  **  boil  down  "  this  incon- 
gruous, incomprehensible  mass  into  a  congruous, 
comprehensible  and  concise  system. 

The  necessity  of  reducing '*  into  a  written  and 
systematic  Code  the  whole  body  of  law  of  this  State" 
was  distinctly  recognized  and  provided  for  in  the 
Constitution  of  1846,  and  in  pursuance  of  its  provis- 
ions two  commissions  were  appointed — the  Prac- 
tice Commission,  consisting  of  David  Dudley  Field, 
Arphaxed  Loomis,  and  David  Graham,  and  the  Code 
Commission,  consisting  of  Mr.  Field,  William 
Curtis  Noyes  and  Alexander  W.  Bradford.  These 
Commissions  prepared  and  reported  five  Codes— only 
one  of  which  (and  that  the  incomplete  and  pailial 


work  of  the  commission)  was  adopted.  These 
Codes  were  the  Code  of  Civil  Procedure,  of  Crimi- 
nal Procedure,  the  Civil  Code,  the  Penal  Code,  and 
the  Political  Code.  These  Codes  have  been  adopted 
in  some  ten  or  twelve  of  the  States,  and  one  or 
another  of  them  has  become  the  statute  law  of 
the  great  majority  of  the  States  of  the  Union. 
Not  only  this  but  the  Code  of  Civil  Procedure  was 
the  model  upon  which  the  revised  procedure  of 
England  was  founded.  As  concise,  perspicuous  and 
exact  statements  of  the  law,  they  are  excelled  by  no 
codes  ever  prepared,  and  they  have  received  unqual- 
ified commendation  from  sources  whence  undeserved 
commendation  would  not  come.  In  1870  Mr.  Thring, 
parliamentary  draftsman,  and  the  ablest  English 
authority  on  legislative  drafting,  prepared  a  series 
of  instructions  in  statute  drafting  for  the  use  of  the 
British  Parliament,  wherein  he  used  the  following 
language  :  *The  draftsman  should  read  carefully 
Mr.  Coode's  book  on  legislative  expression,  above  re- 
ferred to,  and  should  study,  for  foi-ms  of  expression, 
the  Code  of  Criminal  Procedure  and  Civil  Proced- 
ure of  the  State  of  New  York.*'  (See  2  Alb.  L.  J.  p. 
107.)  Now  it  seems  to  us  that  we  ought  not  longer  to 
ignore  this  body  of  law  alitady  prepared  to  our  hand. 
It  was  hoped,  when  the  existing  Commission  was  ap- 
pointed, that  the  Commissioners  would  find  these 
codes  useful  as  the  basis,  at  least,  of  their  revision, 
and  to  that  end  the  legislature  expressly  authorized 
the  Commissioners  to  incorporate  them  into  and 
make  them  a  part  of  their  revision.  This  they  have 
not  done.  It  is  most  certainly  advisable  in  every 
view  to  continue  the  commission  and  the  revision. 
We  have  gone  too  far,  wisely  to  retreat,  were  re- 
treat desirable.  But  at  the  same  time  let  the  com- 
mission be  continued  expressly  for  the  purpose  of 
taking  these  unadopted  codes  as  the  basis  and  sub- 
stance of  their  work.  Let  them  be  required  to  re- 
form or  revise  those  codes  so  far  as  they  may  need 
change  in  the  light  of  our  juridical  history  since 
they  were  reported,  but  let  the  '^amending  hand'* 
be  so  hedged  in  that  there  shall  be  no  more  change, 
for  change  sake  only.  By  so  doing  we  shall  gain 
in  time,  in  money,  and,  what  is  of  much  greater  im- 
portance, in  our  jurisprudence. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

OCTOBER  TERM,  1877. 

FRAUD. 

Meaning  of  tcord  *' fraud  "  in  %  33,  Bankrupt  toir.— 
The  word  **fraud,''a8  used  in  the  33d  section  of  the  bank- 
rupt law  of  1867,  means  positive  fraud,  or  fraud  In  fact, 
involving  moral  terpitude  or  intentional  wrong,  as 
does  embezzlement,  and  not  implied  fraud,  or  fraud  in 
law,  which  may  exist  without  the  imputation  of  bad 
faith  or  immorality.  Accordingly,  where  a  person 
purchased  notes  belonging  loan  estate,  from  an  execu- 
tor, at  a  discount,  under  such  circumstances  that  ren- 
dered him  guilty  of  a  ooustructive  fraud  by  being  im- 


THE  ALBANY  LAW  JOURNAL. 


161 


plicated  in  a  deviutarit  committed  bj  the  executor, 
in  selling  tlie  notes,  held^  that  the  fraud  was  not  such 
as  would  preclude  him  from  settinji;  up  a  discharge  in 
bakruptcj  against  an  action  to  recover  the  value  of 
such  notes.  Judgment  of  Supreme  Court  of  Appeals 
of  Virginia  reversed.  Neal,  plaintiff  in  c»Tor,  v. 
Serugga.  Opinion  by  Harlan,  J. 

JURISDICTION. 

Foreclo8nre  of  mortgage:  parties:  cUisena  of  different 
States.— In  an  action  brought  by  certain  bondholders 
In  the  United  States  Circuit  Court  to  foreclose  a  mort- 
gage given  to  a  trustee  upon  property  belonging  to  a 
corporation,  for  the  benefit  of  the  bondholders,  it  ap- 
peared that  the  trustee  bad  refused  to  bring  action, 
and  that  the  bondholders  were  residents  of  a  State 
other  than  that  in  which  the  corporation  was  situated. 
lleld^  that  the  complainants  had  a  right  to  have  suit 
for  a  foreclosure  in  the  name  of  the  trustee,  and  hav- 
ing applied  to  him  for  that  purpose  and  he  having  re- 
fused to  perform  bis  duty,  the  complainants,  with  the 
other  parties  interested  in  the  security,  might  properly 
become  the  actors  in  such  a  suit  against  the  mort- 
gagor, impleading  the  trustee  also  as  a  respondent, 
y/f'fd,  also,  that  the  United  States  Circuit  Court  had 
jurisdiction  of  the  action  as  being  between  citizens  of 
different  States.  Judgment  of  Circuit  Court,  Ne- 
brnslca,  affirmed.  Omaha  Hotel  Company^  appellantt 
V.  Wade.    Opinion  by  aifford,  J. 

2.  Joinder  of  parties.— Some  of  the  other  bondhold- 
ers were  not  joined  as  parties  to  the  suit.  Ueld,  not 
to  affect  the  jurisdiction  of  the  court.  Holders  of 
such  securities  otherwise  entitled  to  sue  in  the  Circuit 
Court  to  foreclose  tbe  mortgage  or  trust  deed  are  not 
compelled  to  join  as  respondents  other  holders  of 
similar  securities,  if  resident  in  other  States,  even  if 
they  refuse  to  unite  as  complainants,  as  the  effect 
would  be  to  oust  the  jurisdiction  of  the  court.  lb. 

3.  When  security  not  void  on  ground  Uuit  lender  is  a 
trustee  of  borrower,— It  was  claimed  that  the  bonds 
and  mortgage  were  void  upon  the  ground  that  the 
lenders  of  the  money  were  also  the  directors  of  the 
company.  The  terms  of  the  contract  were  sanctioned 
by  the  stockholders,  and  the  money  loaned  was 
nt'eded  to  complete  the  building,  and  it  was  ap- 
plied to  effect  the  purpose  for  which  it  was  borrowed, 
^/e/d,  that  the  claim  could  not  be  sustained.  {Stark 
V.  Coffin^  105  Mass.  333 ;  Credit  Association  v.  Coleman, 
Law.  Rep.,  5  Ch.  668;  Troup's  Ccwe,  29  Beav.  353; 
Uoare's  Case,  30  id.  226;  Smith  v.  Latising,  22  N.  Y. 
528;  Busby  v.  Finn,  1  Ohio  St.  422.)    lb. 

4.  Usury:  what  does  not  constitute.— Moat  of  the 
directors  who  took  the  bonds  and  advanced  the  money 
were  owners  of  stock  in  the  bank  where  the  money 
when  paid  to  the  use  of  the  company  was  deposited. 
Interest  was  not  paid  on  the  deposits,  and  it  was  in- 
sisted by  the  company  that  the  transaction  was  usuri- 
ous. Held,  that  in  the  absence  of  any  evidence  that 
any  agreement  was  ever  made  that  the  money  should 
be  deposited  In  that  bank,  the  proposition  could  not 
be  sustained.  lb. 

LIMITATION  OF  ACTION. 

Action  to  enfoi'ce  resulting  trust.— It  is  an  undoubted 
rule  of  law  in  Pennsylvania  that  a  resulting  trust  in 
land,  if  not  sought  to  be  enforced  for  a  period  of  twen- 
ty-one years,  and  is  not  reaffirmed,  or  continued,  will, 
under  ordinary  circumstances,  be  extinguished.  This 
rule  is  especially  applicable  where  the  party  having  the 
legal  title  has,  during  the  required  period  of  twenty- 


one  years,  been  in  notorious  and  adverse  possession, 
paying  tbe  taxes  and  exercising  all  the  usual  rights  of 
ownership,  and  his  .title  has,  for  the  whole  period, 
been  on  record  in  the  proper  office.  Sten\fUr  v.  i?o6- 
erts,  6  Harris,  288;  Fox  v.  Lyon,  9  Casey,  481 ;  Brock  v. 
Savage,  7  id.  421;  Halsey  v.  TaU,  2  P.  P.  Smith,  311; 
Lingenfelter  v.  Richey,  12  id.  123.  Judgment  of  Cir- 
cuit Court,  W.  D.  Pennsylvania,  affirmed.  King, 
plaintiff  in  etror,  v.  Pardee.    Opinion  by  Bradley,  J. 

PRACTICE. 

1.  Proof  of  service  of  summons  :  service  by  publica- 
tion on  a  non-resident :  Htutute  of  Oregon.— A  statute 
of  Oregon,  after  providing  for  service  of  summons  in 
an  action  upon  parties  or  their  representatives  person- 
ally or  at  their  residence,  declares  that  when  service 
cannot  be  thus  made  and  the  defendant,  after  due  dil- 
ligence,  cannot  be  found  within  the  State,  and  **  that 
fact  appears,  by  affidavit,  to  Hie^satiafaciion  of  the 
court  or  judge  Viereof,  and  it,  in  like  manner,  appears 
that  a  cause  of  action  exists  against,  the  defendant,  or 
that  he  is  a  proper  party  to  an  action  relating  to  real 
property  in  tlie  State,  such  court  or  judge  may  grant 
an  order  that  the  service  be  made  by  publication  of 
summons  *  *  when  the  defendant  is  not  a  resident 
of  the  State,  but  has  property  therein  and  the  court 
has  jurisdiction  of  the  subject  of  the  action  *'—  the 
order  to  designate  a  newspaper  of  the  county  wliero 
the  action  is  commenced  in  which  the  publication  shall 
be  made— and  that  proof  of  such  publication  shall  be 
'*  the  affidavit  of  the  printer,  or  his  foreman,  or  his 
principal  clerk:'*  iie/d,  that  defects  in  the  affidavit 
for  the  order  can  only  be  taken  advantage  of  on  ap- 
peal or  by  some  other  direct  proceeding,  and  cannot 
be  urged  to  impeach  the  judgment  collaterally ;  and 
that  the  provision  as  to  proof  of  the  publication  is 
satisfied  when  the  affidavit  is  made  by  the  editor  of 
the  paper.  Judgment  of  Circuit  Court  i>f  Oregon  af- 
firmed .  Pennoyer,  plaintiff  in  error,  v.  Neff.  Opinion 
by  Field,  J. 

2.  Effect  of  personal  judgment  on  non-resident: 
when  no  title  passes  upon  sale  under  —A  personal  judg- 
ment rendered  in  a  State  court  in  an  action  upon  a 
money  demand  against  a  non-resident  of  the  State, 
without  personal  service  of  process  upon  him  within 
the  State,  or  his  appearance  in  the  action,  upon  service 
by  publication,  is  without  any  validity ;  and  no  title  to 
property  passes  by  a  sale  under  an  execution  issued 
upon  such  a  judgment.  lb. 

8.  When  State  tribunals  may  a)»d  may  not  ailjudicnte 
claims  agaimt  non-resWcnte.-vThe  State  having  with- 
in its  territory  property  of  non-residents  may  hold 
and  appropriate  it  to  satisfy  the  claims  of  its  citizens 
against  them,  and  its  tribunals  may  inquire  into  their 
obligations  to  the  extent  necessary  to  control  I  he  dis- 
position of  the  property.  If  non-residents  have  no 
property  in  the  State,  there  is  nothing  upon  which  the 
tribunals  can  adjudicate.  lb. 

4.  Substituted  service,  when  stifficient:  when  not  suf- 
ficient.—Substituted  service  by  publication,  or  in  any 
other  authorized  form,  is  sufficient  to  inform  parties  of 
the  object  of  proceedings  taken,  where  property  is 
once  brought  under  the  control  of  the  court  by  seizure 
or  some  equivalent  act.  The  law  assumes  that  prop- 
erty is  always  in  the  possession  of  its  owner,  in  person 
or  by  agent,  and  proceeds  upon  the  theory  that  its 
seizure  will  Inform  him  that  it  is  taken  into  the  cus- 
tody of  the  court,  and  that  he  must  look  to  any  pro- 
ceedings authorized  by  law  upon  such  seizure  for  its 
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ooiidemnation  and  sale.  But  where  the  entire  object 
of  the  action  is  to  determine  the  personal  rights  and 
obligations  of  the  defendants,  th^t  is,  where  the  suit 
is  merely  in  perBonam^  constructive  service  in  this 
form  upon  a  non-resident  is  ineffectoal  for  any  pur- 
pose, lb. 

5.  Process  of  State  tHbunals  notvaUd  out  of  State: 
publication.— Prooeas  from  the  tribunals  of  one  State 
cannot  run  into  another  State  and  summon  parties 
there  domiciled  to  leave  its  territory  and  respond  to 
proceedings  against  them;  and  publication  of  process 
or  notice  within  the  State  in  which  the  tribunal  sits 
cannot  create  any  greater  obligation  upon  the  non- 
resident to  appear.  Process  sent  to  him  out  of  the 
State  and  process  published  within  it  are  equally  un- 
availing in  proceedings  to  establish  his  personal  liabil- 
ity, lb. 

6.  Witen  substituted  seriice  not  effectual:  property 
instate  essential.— Except  in  cases  alTecting  the  per- 
sonal status  of  the  plaintiff^  and  cases  in  which  that 
mode  of  service  may  be  considered  to  have  been  as- 
sented to  in  advance,  the  substituted  service  of  process 
by  publication,  allowed  by  the  law  of  Oregon,  and  by 
similar  laws  in  other  States,  where  actions  are  brought 
nt^uinst  non-residents,  is  effectual  only  where,  in  con- 
nection with  process  against  the  person  for  commenc- 
ing the  action,  property  in  the  State  is  brought  under 
tlie  control  of  the  court  and  subjected  to  its  disposi- 
tion by  process  adapted  for  that  purpose,  or  where  the 
judgment  is  sought  as  a  means  of  reaching  such  prop- 
erty or  affecting  some  interest  therein ;  in  otlier  words, 
where  the  action  is  in  the  nature  of  a  proceeding  in 
rem.  lb. 

7  Uelation  of  Federal  tribunals  to  State  tribuytdls.— 
Whilst  the  courts  of  Che  United  States  are  not  foreign 
tribunals  in  their  relations  to  the  State  courts,  they 
are  tribunals  of  a  different  sovereignty,  exercising  a 
distinct  and  independent  jurisdiction,  and  are  bound 
to  give  to  the  judgments  of  the  State  courts  only  the 
same  faith  and  credit  which  the  courts  of  another 
State  are  bound  to  give  to  them.  lb. 

8.  Meaning  of  **due  process  of  law  ^\  ensentiaJs  to 
constitute  rt.— The  term,  **due  process  of  law,"  when 
applied  to  judicial  proceedings,  means  a  course  of  legal 
proceedings  according  to  those  rules  and  principles 
which  have  been  established  in  our  systems  of  juris- 
prudence for  the  protection  and  enforcement  of 
private  rights.  To  give  such  proceedings  any  validity, 
there  must  be  a  tribunal  competent  by  its  constitution 
to  pass  upon  the  subject-matter  of  the  suit,  and  if  that 
involves  merely  a  determination  of  the  personal  liabil- 
ity of  the  defendant,  he  must  be  brought  within  its 
jurisdiction  by  service  of  process  within  the  State,  or 
his  voluntary  appearance.  lb. 

REMOVAL  OF  CAUSE. 

Removal  under  act  o/1875,  8  2;  when  not  allowed.— 
In  order  to  entitle  a  party  to  a  removal  of  a  case  from 
a  State  to  a  United  States  court  under  section  2  of 
the  act  of  1875,  providing  for  the  removal  of  suits 
arising  under  the  Constitution  or  laws  of  the  United 
States,  the  decision  of  the  case  must  depend  upon 
the  construction  of  the  law  or  Constitution.  A  cause 
cannot  be  removed  from  a  State  court  simply  because, 
in  the  progress  of  the  litigation,  it  may  become  neces- 
sary to  give  a  construction  to  the  Constitution  or 
laws  of  the  United  States.  Accordingly,  where  in  an 
action  brought  to  restrain  defendants  below  from  de- 
positing the  debris  from  their  mines  in  the  channel  of 
a  river,  the  petition  for  removal  set  forth  defendants' 


ownership,  by  title  derived  under  the  laws  of  the 
United  States,  of  certain  valuable  mines  that  could 
only  be  worked  by  the  hydraulic  process,  which  neces- 
sarily requires  the  use  of  the  channels  of  the  river  and 
its  tributaries  in  the  manner  complained  of,  and  they 
alleged  that  they  claimed  the  right  to  this  use  under 
the  provisions  of  certain  specified  acts  of  Congress 
and  also  alleged  that  the  action  arose  under,  and 
that  its  determination  would  necessarily  involve  and 
require  the  construction  of  the  laws  of  the  United 
States  specifically  enumerated,  as  well  as  the  pre-emp- 
tion laws,  but  stated  no  facts  to  show  the  right 
they  claim  or  to  enable  the  court  to  see  whether  it 
necessarily  depended  upon  the  construction  of  the 
statutes.  Ileld^  not  sufficient  to  entitle  defendants  to 
a  removal  of  the  cause.  Judgment  of  Circuit  Court, 
California,  affirmed.  Little  York  Oold  Washing  and 
Water  Company  et  al.,  plaintiffs  in  error,  v.  Keyes. 
Opinion  by  Waite,  C.  J.    Bradley,  J.,  dissented. 

SPECIFIC  PERFORMANCE. 

Defense  in  action  for:  title:  parties  plaintiff.— W.,  by 
will  made  in  1852,  devised  certain  real  estate  to  H. 
for  life,  then  to  B.,  in  trust,  to  apply  the  income  to  the 
use  of  his  brother  during  life,  and  thereafter  to  H.,  Jr. 
Before  his  death  W.  contracted  to  sell  the  estate  to  de- 
fendant below,  defendant  taking  possession  and  pay- 
ing part  of  the  purchase-money.  In  an  actiou  brought 
by  H.  and  B.  to  compel  specific  performance  by  de- 
fendant of  his  agreement  to  purchase,  it  was  objected 
that  there  was  a  defect  of  parties  plaintiff  on  the 
ground  that  H.  and  B.  were  not  able  together  to  make 
a  title  that  ought  to  be  satisfactory  to  defendant. 
Held,  that  the  objection  was  not  well  taken.  The 
execution  of  the  contract  (with  the  partial  payment 
thereon)  was  a  transfer  in  equity  of  the  title  of  the 
land  to  defendant,  leaving  in  the  representatives  of 
W.  simply  a  naked  title  as  trustee  for  defendant,  to  bo 
conveyed  upon  performance  on  his  part.  By  the 
terms  of  the  will  this  legal  title  was  vested  in  B.,  the 
trustee,  to  preserve  remainders.  Judgment  of  Circuit 
Court,  South  Carolina,  affirmed.  BisseU,  appellant, 
V.  Hey  ward.    Opinion  by  Hunt,  J. 

2.  Tender:  must  be  kept  good  to  stop  interest  and 
costs.— To  have  the  effect  of  stopping  interest  or  costs 
a  tender  must  be  kept  good,  and  when  used  by  the 
debtor  for  other  purposes  it  ceases  to  have  that  effect. 
(RoweU  V.  DuWs  Head  Bank,  55  Barb.  574;  Oilesv. 
Hart,  Salk.  622;  SmaUwood  v.  Squire,  id.  623.)  lb. 

3.  Contract  made  wiUi  reference  to  Confederate  curren- 
cy :  measure  of  value.-The  contract  was  made  with  ref- 
erence to  Confederate  currency,  which  was  the  only 
currency  in  circulation  at  the  place  where  it  was  made 
(South  Carolina)  at  the  time.  The  master  found  the 
balance  due  upon  the  contract  to  be  $28,853.50,  and  in 
reaching  this  result  he  compared  the  value  of  the  Con- 
federate currency,  in  which  the  contract  was  payable, 
with  United  States  paper  currency  at  the  dates  of  the 
contract  and  of  the  tender.  The  defendant  insisted 
that  the  value  of  the  Confederate  notes  should  be  re- 
duced to  gold  or  sterling  exchange,  which  would  still 
further  depreciate  their  value.  Held,  that  this  objec- 
tion could  not  be  sustained.  By  the  laws  of  the 
United  States  all  contracts  between  individuals  could 
then  be  lawfully  discharged  in  the  legal-tender  notes 
of  the  United  fctates.  These  notes,  and  not  gold  or 
silver  sterling  exchange,  were  the  standard  of  value  to 
which  other  currencies  are  to  be  reduced  to  ascertain 
their  value.  {Knox  v.  Lee,  12  Wall.  457;  Thorington  v. 
Smith,  8  id.  14;  Dooley  v.  Smith,  18  Id.  6(H;  Rev. 
Stat.  So.  Car.,  p.  285.)  lb.  ^^  ^^^T^ 
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CONDITIONS  IN  INSURANCE  POLICIES  AS  TO 
OWNERSHIP. 

SUPREME  COUR'r  OF  THE  UNITED  STATES,  OCTOBEK 
TERM,   1877. 

LrcOMiNG  Fire  Ixsprance  Co..  plain tiflf  in 
error,  v.  Haven  ct   al. 

In  a  Ore  lo^uranre  policy  on  biiildlDzs,  Issued  to  plaintiff 
below.  It  was  proTlded  that  '*  If  the  Interest  of  the  In- 
sured In  the  property  l>e  any  other  than  the  entire  un- 
conditional and  sole  ownership  of  the  property  for  the 
use  and  l)eneflt  of  the  Insured,  or  If  tne  buildlnea 
Insured  stand  on  loMcd  fn*ound.  It  must  l>e  so  repre- 
sented to  the  company  and  so  expressed  in  the  written 
part  of  the  policy,  otherwise  the  pollov  shall  be  void." 
The  plaintiff  owned  the  land  upon  which  thebuildlnars 
were  erected  In  fee  simple,  and  the  premises  were 
leased  to  another  p«rty  for  a  term  of  years.  Nothing 
was  expressed  In  the  p<>llcy  to  Indicate  that  the  interest 
of  the  insured  was  other  than  the  entire  unconditional 
and  sole  ownership  of  such  i»roperty,  or  indicatln^r  that 
most  of  the  buildinirs  stood  on  leased  irround.  HeJd^ 
that  the  condition  of  the  policy  wa-^  not  violated,  and 
plaintiff  was  entitled  to   recover    thereon  In  case  of 

lOSfl. 

IN  error  to  the  Circuit  Court  of  the  United  States  for 
tho  Northern  District  of  Illinois.  The  facts  are 
ooLiiained  in  the  opinion. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the 
court. 

Policies  of  fii*e  insurance  are  contracts  whereby  the 
insurers  undertalce  for  a  stipulated  sum  to  indemnify 
the  insured  against  loss  or  damafce  by  fire,  in  respect 
to  the  property  covered  by  the  policy,  during  tho  pre- 
scribed period  of  time,  to  an  amount  not  exceeding  the 
sum  specified  in  the  written  contract.  Angellon  L. 
ftiid  F.  Ins.  43. 

Insurance  was  effected  by  the  plaintiffs,  on  the  ninth 
of  May,  1870,  in  the  company  of  the  corporation  de- 
fendants, for  the  term  of  one  year,  against  loss  or 
damage  by  fire,  to  the  amount  of  three  thousand 
dollars,  covering  the  ten  buildings  therein  described, 
each  of  which  being  inswMd  in  the  sum  of  three 
hundred  dollars. 

It  appears  by  the  bill  pf  exceptions  that  the  policy 
was  in  the  usual  form  of  policies  issued  by  the  defend- 
ants, and  that  it  provided  that  *'  if  the  interest  of 
the  insured  in  the  property  be  any  other  than  the 
entire,  unconditional,  and  sole  ownership  of  the 
property  for  the  use  and  benefit  of  the  insured,  or  if 
the  buildings  insured  stand  on  leased  ground,  it  must 
be  so  represented  to  the  company,  and  be  so  expressed 
in  the  written  part  of  the  policy,  otheririse  the  policy 
shall  be  void." 

Two  other  stipulations  are  contained  in  the  policy, 
which  it  is  important  to  notice:  1.  That  *'  the  use  of 
general  terms,  or  any  thing  less  than  a  distinct  specific 
agreement  clearly  expressed  and  indorsed  on  the 
policy,  shall  not  be  construed  as  a  waiver  of  any  print- 
ed or  written  condition  or  restriction  therein."  2. 
That  the  policy  is  made  and  accepted  in  reference 
to  the  foregoing  terms  and  conditions,  which  are 
declared  to  be  a  part  of  the  contract,  and  may  be  used 
and  resorted  to  in  order  to  determine  the  rights  and 
obligations  of  the  parties  to  the  policy. 

Nothing  was  expressed  in  the  written  part  of  the 
policy  indicating  or  tending  to  indicate  that  the  inter- 
est of  the  insured  in  the  property  purporting  to  be 
insured  was  any  other  than  the  entire,  unconditional, 
and  sole  ownership  of  such  property  for  the  use  and 
benefit  of  the  insured,  or  Indicating  or  tending  to 
indicate  that  the  baildbigs  insured  stood  on  leased 
ground* 


Payment  of  the  alleged  loss  being  refused,  the  plain- 
tiffis  instituted  the  present  suit  in  the  State  court, 
which  was  subsequently  removed  Into  the  Circuit 
Court  of  the  same  district,  the  parties  agreeing  that 
the  plaintiffs  might  prove  any  claim  they  have  under 
the  common  counts  as  If  they  should  add  special 
counts,  and  that  the  defendants  might  prove  any 
defense  they  have  to  the  action  under  the  general 
Issue,  the  same  as  if  it  was  set  up  in  a  special  plea. 

Pursuant  to  that  stipulHtion  the  parties  went  to 
trial  and  the  verdict  and  judgment  were  for  the  plain- 
tiffs in  the  sum  of  thirty-seven  hundred  and  thirty 
dollars  damages,  with  costs  of  suit.  Exceptions  were 
taken  by  the  defendants  to  the  charge  of  the  court, 
and  they  sued  out  a  writ  of  error  and  removed  the 
cause  into  this  court. 

Neither  title  deeds  nor  evidence  of  the  same  was 
introduced  by  the  plaintiffs,  but  the  defendants  ad- 
mitted at  the  trial  that  *'  the  plaintiffs  were  owners  in 
fee  of  the  land  on  which  the  buildings  Insured  stood  '* 
at  the  time  of  the  fire,  as  appears  by  the  bill  of  excep- 
tions. Proofs  were  introduced  by  the  plaintiffs, 
admitted  by  the  defendants  to  be  in  due  form,  which 
showed  that  the  buildings  described  in  the  policy 
Were,  on  December  31,  1870,  destroyed  by  fire,  and 
that  the  property  insured  belonged  to  the  plaintiffs, 
subject  to  tho  lease  mentioned  in  the  proofs  so  intro- 
duced, to  which  more  particular  reference  will 
presently  be  made.  Other  evidence  was  introduced 
by  the  plaintiffs,  but  the  defendants  offered  no  evi- 
dence, and  the  court  directed  the  jury  to  return  a 
verdict  in  favor  of  the  plaintiffs  for  the  amount  of 
the  policy,  with  interest  from  the  expiration  of  sixty 
days  subsequent  to  the  time  the  proof  of  loss  was  ex- 
hibited. 

Seasonable  exceptions  were  filod  to  the  charge  of 
the  court,  upon  the  ground  that  the  lease  mentioned 
in  the  proofs  of  loss  show  that  the  plaintiffs  were  not 
at  the  time  of  the  loss  the  entire,  unconditional,  and 
sole  owners  of  the  property  for  their  own  use  and 
benefit. 

Sufficient  ap  pears  to  show  that  the  fee-simple  title 
of  the  land  was  in  the  plaintiffs  and  that  they  were 
the  entire  owners  of  the  property  destroyed,  subject 
to  the  lease  mentioned  in  the  proofs  of  loss,  and  it  was 
admitted  by  the  defendants  that  the  fire  caused  a  total 
loss  of  the  property  and  that  the  value  of  the  buildings 
exceeded  the  amount  of  the  Insurance. 

By  the  terms  of  the  lease  referred  to  in  the  proofs  of 
loss  It  appears  that  the  instrument  was  for  a  term  of 
ten  years,  from  May  1, 1808,  to  May  1, 1878,  and  that  it 
covered  the  land  on  which  the  insured  buildings  stood 
and  the  buildings  and  improvements  to  be  built  there- 
on, having  been  executed  before  the  buildings  were 
erected,  at  a  rental  of  three  thousand  five  hundred 
dollars  per  annum  for  the  first  five  years,  and  five 
thousand  nine  hundred  and  seventy-six  dollars  per 
annum  for  the  second  five  years. 

Ten  buildings  were  to  be  erected,  to  cost  not  less 
than  twenty-four  thousand  dollars,  and  the  lesser  was 
to  pay  one-half  tho  amount  in  installments,  each  in- 
stallment to  be  one  thousand  dollars,  and  to  be  paid 
when  the  lessee  bad  expended  twice  that  amount  in 
the  prosecution  of  the  work.  Arrangements  of  a 
contingent  character  are  also  prescribed  In  case  the 
lease  is  continued  or  determined,  and  for  the  basis  of 
adjustment  In  either  event  and  for  payment  or  repay- 
ment as  the  case  may  be,  which  it  is  not  necessary  to 
reproduce  in  the  present  case. 
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Errors  assigned  material  to  be  noticed  are  as  follows : 
1.  That  the  court  erred  in  directing  the  jury  to  return 
a  verdict  in  favor  of  the  plaintiffs  for  the  amount  of 
the  policy  and  interest.  2.  That  the  court  should  have 
directed  the  jury  to  return  a  verdict  the  other  way.  as 
the  law  of  the  case  was  with  the  defendants.  3.  That 
the  court  erred  in  not  submitting  the  questions  of 
fact  to  the  jury  whether  the  plaintiffs  were  so  far  the 
sole,  entirCi  and  unconditional  owners  of  the  property 
insured  as  to  be  entitled  to  recover  in  view  of  the 
evidence. 

Authorities  to  prove  that  a  fee-simple  estate  is  the 
highest  tenure  known  to  the  law  is  quite  unnecessary, 
as  the  principle  is  elementary  and  needs  no  support, 
nor  is  any  argument  necessary  to  show  that  the  title 
of  the  plaintiffs  to  the  land  where  the  buildings  stood 
was  of  that  character,  as  that  is  admitted  in  the  bill 
of  exceptions,  which  constitutes  a  part  of  the  record. 

Concede  that,  and  it  follows  that  the  plaintiffs  were, 
within  the  meaning  of  the  policy,  the  entire,  uncondi- 
tional, and  sole  owners  of  the  land  where  the  build- 
ings stood,  for  their  own  use  and  benefit,  at  the  time 
of  the  fire ;  and  if  so,  the  prima  facie  presumption 
must  be  that  they  held  the  title  of  the  buildings  by 
the  same  fee-simple  title,  in  the  "absence  of  any  ei^i- 
dence  in  the  cose  to  controvert  that  conclusion. 
None  certainly  was  introduced'  by  the  defendants 
and  it  is  not  pretended  that  ther^  is  any  thing  in  the 
proofs  introduced  by  the  plaintiffs  to  support  any 
different  theory,  except  the  lease  referred  to  in. the 
evidence  offered  to  prove  the  loss. 

Land-owners  under  a  fee-simple  title,  in  the  absence 
of  any  proof  to  the  contrary,  are  certainly  pi*eBumed 
to  be  the  owners  of  the  buildings  erected  and  standing 
on  the  premises,  the  rule  being  that  the  buildings 
and  the  lands  together  are  known  as  real  estate,  and 
the  buildings,  where  nothing  is  shown  to  the  contrary, 
ai-e  presumed  to  be  held  by  the  fee-simple  owner  of 
the  land  by  the  same  title  as  the  land  on  which  the. 
buildings  ai*e  situated,  from  which  it  follows  that  the 
plaintiffs  being  the  owners  in  fee  of  the  same 
are  also  the  owners  in  fee  of  the  buildings,  unless 
there  is  something  in  the  terms  oC  the  lease  to 
disprove  that  theory;  and  it  is  equally  clear  that  if 
they  are  the  entire,  unconditional,  and  sole  owners  of 
the  buildings  as  well  as  of  the  laud,  the  assignment  of 
error  must  be  overruled. 

Xor  is  any  thing  contained  in  the  lease  to  support 
any  different  theory.  Instetid  of  that  the  lease  shows 
that  the  plaintiffs  were  the  owners  of  the  land  and 
that  the  contractor  agreed  to  erect  the  ten  buildings 
on  the  land  for  the  owners;  nor  does  it  make  any 
difference  that  the  owners  of  the  land  contracted  with 
the  builder  that  they,  when  the  buildings  were  erected, 
would  lease  the  same  to  him  for  the  term  of  ten  yeani. 

Buildings  of  every  kind  are  frequently  erected  by 
land  owners  to  be  rented,  nor  is  It  any  thing  uncom- 
mon that  the  contract  for  lease  should  be  made  before 
the  buildings  are  erected  or  that  the  contract  for  a 
lease  should  be  blended  with  the  contract  for  erecting 
the  building,  as  in  this  case.  Leases  of  the  kind  are 
not  uncommon,  nor  is  there  any  thing  in  the  terms  of 
the  instrument  to  countenance  the  theory  that  the 
title  of  the  plaintlflls  did  not  remain  as  before  —  a  fee- 
simply  title,  as  described  iu  the  admisaioa  of  the  de- 
fendants. 

In  the  words  of  the  contract  the  lessee  agreed  to  pro- 
ceed at  once  to  erect  ten  buildings  on  the  land  therein 
described,  to  cost  not  less  than  twenty-four  thousand 


dollars,  for  the  other  party  to  the  instrument,  and  *Ho 
receive  payment  for  the  same  at  the  times  and  in  the 
manner  therein  described,"  which  of  itself  shows  to  a 
demonstration  that  the  buildings  when  erected  be- 
came the  property  of  the  plaintiffs,  as  the  terms  of  the 
instrument,  called  a  lease,  show  that  the  buildings  were 
erected  for  the  plaintiffs  on  their  land,  and  that  they 
paid  the  agreed  price  for  their  erection.  Decided  sup- 
port to  that  theory  is  also  derived  from  another  clause 
of  the  lease,  by  which  the  lessee  bound  himself  to 
insure  the  buildings  during  the  time  employed  in  their 
erection,  in  the  name  and  for  the  benefit  of  the  plain- 
tiffs, and  to  deposit  the  policies  in  their  keeping  and 
possession.  Policies  were  to  be  taken  out  and  kept 
in  force  in  the  sum  of  thirteen  thousand  dollars.  In 
the  name  and  for  the  benefit  of  the  lessors,  during  the 
continuance  of  the  lease,  iu  companies  to  be  approved 
by  the  plaintiffs,  and  the  stipulation  was  that  the 
policies  should  be  deposited  with  the  lessors  of  the 
property.  Other  evidence  to  support  the  theory  of 
the  defendants  is  entirely  wanting,  the  record  showing 
that  they  offered  no  evidence  at  the  trial,  and  inas- 
much as  the  terms  of  the  lease  show  that  the  plaintiffis 
owned  the  land  in  fee  simple  and  that  thoy  contracted 
to  have  the  buildings  erected  and  paid  for  their  erec- 
tion and  caused  them  to  be  insured  in  their  own  name 
and  for  their  own  benefit.  It  is  clear  that  the  supposed 
defense  that  the  plaintiffs  were  not  the  entire,  uucon- 
diiional,  and  sole  owners  of  the  buildings,  utterly  fails, 
and  that  the  charge  of  the  court  directing  a  verdict  for 
the  plaintiffs  is  correct. 

Attempt  is  made  in  this  case  to  maintain  the  theory 
that  the  plaintiffs  are  not  the  entire  owners  of  the 
property,  because  it  was  under  lease  both  when  the 
policy  was  issued  and  at  the  time  of  the  loss,  but  it  is 
clear  that  the  theory  has  no  foundation  in  law  or  jus- 
tice. Korean  the  theory  be  sustained  which  attempts 
to  separate  the  ownership  of  the  buildings  from  the 
land,  which  it  is  admitted  is  vested  in  the  plaintiffs  by 
a  fee-simple  title.  Such  an  assumption  is  contrary  to 
the  facts  exhibited  in  the  record  and  can  uo  more  be 
supported  than  that  the  lessees  of  stores,  tenement- 
houses,  or  other  buildings  in  our  large  cities  own  the 
same  by  mere  possession  or  occupancy  of  the  particu- 
lar stor.%  tenement,  or  building  included  in  the  lease 
they  hold  from  the  owner. 

Thousands  of  cases  arise  where  dwelling -housej, 
stores,  and  other  buildings  of  every  kind,  are  leased  to 
occupants,  for  longer  or  shorter  periods  of  time  and 
upon  still  more  varying  conditions  and  stipulations, 
and  yet  the  ownei*8  procure  insurance  upon  the  same 
without  mentioning  the  names  of  the  lessees  in  the 
policies,  or  ever  suspecting  that  they  have  omitted  any 
duty,  or  been  guilty  of  any  concealment  or  neglect. 
Insurance  companies  set  up  no  such  pretense,  and  if 
they  should  do  so,  they  would  find  no  support  to  such  a 
theory  in  the  courts  of  justice. 

Stores  and  other  buildings  are  sometimes  erected  by 
their  owners  upon  leased  lands,  without  any  other  title 
than  what  is  derived  from  their  lease,  which  is  a  very 
different  thing  from  the  case  where  the  owner,  both 
of  the  land  and  the  building,  leases  the  estate  to  the 
occupant  for  a  term  of  years,  without  partin;;  with  the 
fee-simple  title  to  the  land  or  the  building.  Fee- 
simple  ownership  iu  such  a  case  is  matter  of  import- 
ance to  the  insurer,  especially  if  the  company  is  a 
mutual  one,  as  such  companies  usually  have  a  lien  on 
the  premises  for  the  payment  of  the  premium ;  nor  is 
the  ownership  of  the  land  an  immaterial  matter  even 
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if  uo  saoh  lien  arises  as  it  furuisties  au  important 
element  to  enable  the  oompanj  to  determine  whettier 
it  is  expedient  to  take  ttie  nsk. 

Considerations  of  the  kind,  it  maj  be  presumed, 
iudaced  the  defendants  to  insert  the  condition  in  the 
policy  of  the  plaintiflli,  *'  that  if  the  buildings  stand  on 
leased  ground  it  must  be  so  represented  to  the  com- 
pany, and  must  be  so  expressed  in  the  written  part  of 
the  policy,  otherwise  the  policy  shall  be  void."  Noth- 
ing of  the  kind  is^pretended  in  this  case,  and  if  it  were, 
it  could  not  be  sustained  for  a  moment,  as  it  is  ad- 
mitted in  the  record  that  the  plaiutiffli  were  the 
owners  in  fee  of  the  land  where  the  buildings 
stood  at  the  time  of  the  fire. 

Adjudged  cases  are  invoked  to  sustain  the  theory  of 
the  defense,  but  none  of  those  cited  support  the  propo- 
sition involved  in  the  theory.  Examples  of  the  kind 
are  Oahagan  v.  Xna.  Co.<,  48  N.  H.  177,  and  Warner 
▼.  Ifia.  Co.,  21  Ck>nn.  444,  both  of  which  are  cases  where 
the  insured  represented  that  the  property  covered  by 
the  policy  was  free  and  unincumbered,  when  in  fact  it 
was  incumbered  by  mortgage.  May  on  Ins.,  %  290; 
Towne  v.  Ins,  Co.,  7  Allen,  51. 

Cases  are  also  cited  where  the  insured  had  only  a 
bond  for  a  deed,  or  only  a  leasehold  intei-est,  and 
where  the  insured  procured  a  policy  as  the  absolute 
owner  of  the  property  in  the  face  of  those  facts.  Iris. 
Co.  V.  WHght,  22  JU.  474;  Smith  v.  In$.  Co.,  6  Cush. 
448:  Brovm  v.  WiUiams,  28  Me.  262;  Hinman  v.  Ins. 
Co.y  86  Wis.  167. 

Much  discussion  of  Inch  authorities  Is  not  required, 
as  it  is  clear  they  do  not  favor  the  theory  of  the  de- 
fendants. Nor  dues  the  case  of  Smith  v.  Ins.  Co.,  17 
Peiiu.  St.  253,  aid  the  defendants,  as  it  is  clear  that  if 
a  mortgagee  insures  his  interest  in  the  premises,  he  is 
bound,  under  a  provision,  calling  for  incumbrances, 
affiecting  his  interest,  to  state  prior  mortgages  on  the 
same  premises.    May  on  Ins.,  S  203. 

Misrepresentations  of  material  facts  of  course  avoid 
a  policy,  but  there  were  none  such  in  the  case  before 
the  court.  Jns.  Co,  v.  Lawrence,  10  Pet.  516,  cited  by 
the  defendants. 

Where  the  policy  contained  the  provision  that  if  the 
property  to  be  insured  is  held  in  trust,  or  on  commis- 
sion, or  is  a  leasehold  interest,  or  an  equity  of  re- 
demption, or  if  the  interest  of  the  insured  in  the 
property  is  any  other  than  the  entire,  unconditional, 
and  sole  ownership  of  the  property,  for  the  use  and 
benefit  of  the  insured,  it  must  l>e  so  represented  to 
the  company  and  l>e  so  expressed  in  the  written  part 
of  the  policy,  otherwise  the  policy  shall  be  void,  the 
Supreme  Court  of  Illinois  held,  in  a  case  vihere  it  ap- 
peared that  the  property  had  been  sold  under  judgment 
and  execution  against  the  insured,  that  the  non-dis- 
closure of  the  sale  and  purchase  avoided  the  policy, 
though  the  period  allowed  for  redemption  had  not 
expired.    Ins.  Co.  v.  Brennan,  58  III.  168. 

By  the  sale  and  purchase  in  that  case  nothini^  was 
left  in  the  insured  but  the  right  of  redemption,  which 
would  expire  in  one  year  from  the  sale,  and  it  was  well 
held  by  the  court  that  the  paramount  title  l>eing  in  a 
Uiird  person,  it  could  not  be  truthfully  said  that  the 
insured  had,  at  the  date  of  the  Insurance,  **  the  entire, 
unconditional,  and  sole  ownership  of  the  property.** 

Beyond  all  doubt  the  property  in  the  case  under 
oonalderatlon  Tested  in  the  lessors,  and  if  so,  the  two 
cases  cited  by  the  defendants,  of  Mayor  v.  Ins.  Co.,  10 
Boiw.  645>  and  4fayor  y.  Ins.  Co.,  Old.  484,  are  au- 


thorities in  favor  of  the  plaintiffs,  as  the  facts  in  this 
case  show  that  the  property,  in  the  true  sense  of  in- 
surance law,  belonged  to  the  insured  at  the  date 
of  the  policy.  Ins.  Co.  v.  KeUy,  82  Me.  488;  Hub- 
hard  V.  Ins.  Co.,  88  Iowa,  333. 

Unless  the  true  ownership  or  interest  in  the  property 
is  required  by  the  conditions  of  the  policy  to  ba 
specifically  and  with  particularity  and  accuracy  set 
forth,  it  will  in  general  be  sufficient  if  the  insured  has 
an  insurable  interest  under  any  status  of  ownership  or 
possession,  in  cases  where  no  inquiries  are  made  at  the 
time  the  application  is  presented  or  the  policy  is 
executed.    May  on  Ins.,  %  284. 

No  inquiry  was  made  in  this  case,  although  it  ap- 
pears that  the  agent  of  the  company  who  took  the 
insurance  resided  in  Chicago,  where  the  buildings  were 
situated;  nor  did  the  defendants  offer  any  evidence 
at  the  trial  to  show  that  the  unincumbered  fee-simple 
titie  was  not  in  the  plaintiffs  at  the  time  the  buildings 
were  destroyed  by  the  fire ;  nor  did  the  defendants 
request  the  court  at  the  trial  to  give  the  juxy  any 
instructions  upon  the  subject.  On  the  contrary,  they 
admitted  at  the  trial  that  the  plaintiffs  were  the  own- 
ers in  fee  of  the  land  on  which  the  buildings  insured 
stood,  leaving  it  to  be  inferred  by  the  Jury  that  the 
plalntiffis  were  also  the  owners  in  fee  of  the  buildings. 

Enough  appears  in  the  terms  of  the  instrameut, 
called  the  lease,  to  show  that  both  the  lessee  and  lessors 
treated  the  buildings  **  during  the  process  of  erection  ** 
as  the  property  of  the  plaintifliB,  and  to  show  beyond 
controversy  that  the  buildings  when  completed  vested 
in  the  plaintlffis  as  their  absolute  property,  subject 
only  to  the  right  of  the  builder  to  occupy  and  use  the 
same.  Just  as  In  the  ordinary  case  where  the  owners 
of  property  agree  to  lease  the  same  to  be  used  by  tlio 
lessee  for  a  stipulated  rent. 

Lessees  holding  under  an  ordinary  parol  lease  do  not 
acquire  such  an  interest  in  real  estate  so  leased  as  to 
avoid  a  policy  issued  to  the  lessor,  even  though  the 
insured  failed  to  represent  the  matter  to  the  company 
in  a  case  where  no  inquiries  were  made  of  the  appli- 
cant, at  the  time  the  policy  was  issued,  as  to  the  true 
character  of  the  title  or  occupancy  of  the  insured 
premises,  and  where  no  pretense  is  shown  that  the 
insured  has  been  guilty  of  any  fraud  or  misrepresen- 
tation . 

Such  a  lease  is  a  mere  chattel  interest,  being  reck- 
oned as  part  of  the  personal  estate  of  the  lessee,  and 
in  case  of  the  death  of  the  lessee  goes  to  his  executors 
and  not  to  the  heirs-at-law,  as  appears  by  all  the 
authorities.  2B1.  Com.  (Cooley*s  ed.)143.  Expayie  Oay, 
5  Mass.  419;  BreiosterY.HiU,lN.n.S51;  Bisbeev. 
Bait,  8  Ohio,  468;  DiUingham  v.  Jenkins,  7  S.  &  M. 
487;    Spangler  v.  Stanler,  1  Md.  Ch.  Decls.  86. 

Leases  for  years,  says  Taylor,  are  considered  chattel 
interests  arising  out  of  a  contract  between  the  parties, 
and  pass  only  a  transient  interest  in  the  land,  which 
is  not  a  freehold,  and  might  originally  be  made  at 
common  law  by  parol  for  any  certain  period.  Taylor's 
L.  &T.  (6th  ed.),  2i;  Moshier  v.  Reding,  12  Me.  482; 
Mavei-ick  v.  Letrte,  8  McCord.  216:  CarweU  v.  BieU 
rich,  15  Wend.  879;  Chajmian  v.  Black,  6 Scott,  533; 
WaUer  v.  Morgan,  18  B.  Monr.  141. 

Two  requisites,  says  Blackstone,  were  necessary  to 
make  a  fief  or  feud :  1.  Duration  as  to  time.  2.  Im- 
mobility as  to  place ;  and  he  adds  that  whatever  was 
not  a  feud  was  accounted  a  chattel. 

Chattels  real,  s:.y8  the  same  commentator,  are  such 
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as  ooucerii  or  savor  of  the  realty,  iuoludiug  terms  for 
years,  and  are  called  real  chattels,  as  being  interests 
arising  out  of,  or  being  annexed  to,  real  estate,  of 
which  they  have  one  quality,  to  wit,  immobility,  but 
want  the  quality  of  indeterminate  duration,  the  want 
of  which  constitutes  them  chattels.  2BI.  Com.  386; 
2  Kent's  Com.  (12th  ed.)  842;  5  Bacon's  Abr.  (Bouvier 
ed.)  434;  2  Comyn's  Dig.,  B/ensa.;  1  Ohitt.  Gen. 
Prac.  244;    Co.  Litt.  46, 118  b. 

Terms  of  years  belonging  to  a  testator  or  intestate 
vest  in  his  executor  or  administrator  without  any 
entry,  for  the  reason  that  in  contemplation  of  law 
such  interests  are  chattels.  WoodfalFs  L.  &  T.  (9th 
ed.)  289;  Watterton  v.  Hakeweil,  3  Man.  &  Gr.  297; 
Atk^f^son  v.  Humphrey,  2  C  B.  644;  Iiw.  Co.  v. 
KeUy,  32  Md.  438. 

Insurers,  if  they  desire  to  object  to  such  a  risk, 
should  make  inquiries  of  the  applicant  and  should  not 
admit  at  the  trial,  without  qualification,  that  the  in- 
sured was  the  owner  in  fee  of  the  laihd,  in  a  case  where 
they  offer  no  evidence  in  defense. 

Judgment  afifrmed. 


INJURIES  TO    PASSENGER   TRAVELING  ON 
FREE  PASS. 

SUPREME  COURT  OP  THE  UNITED  STATES -OCTO- 
BER TERM,  18T7. 

Grand  Trunk  Railway  Co  .  plaintiff  in  error,  v. 

Stbybns. 

Plaintiff  below  was  negotiating,  at  Portland,  Me.,  with  de- 
fendant below,  a  railroad  company,  for  the  introduction 
on  its  road  of  a  patent  car-coupling,  and  was  requested 
by  defendant  to  go  to  Montreal  and  see  one  of  its  offi- 
cers there,  defendant  agreeing  to  pay  his  expenses.  He 
was  crimen  a  pass  directing  conductors  to  pass  hlqi  from 
Portland  to  Montreal.  The  pass  contained  this  condi- 
tion :  **  The  person  accepting  this  free  ticket  in  consid- 
eration thereof  assumes  all  risk  of  all  accidents,  and 
expressly  agrees  that  the  company  shall  not  be  liable 
under  any  circumstances,  whether  of  negligence  by  their 
agents  or  otherwise,  for  any  Injury  to  the  person  or  for 
any  loss  or  Injury  to  the  property  of  the  passenger  using 
the  ticket.  If  presented  by  any  other  person  than  the 
Individual  named  therein,  the  conductor  will  take  up 
this  ticket  and  collect  fare.*'  While  traveling  from 
Portland  to  Montreal,  on  this  pass,  on  one  of  defend- 
ant's trains,  plaintiff  was  Injured  by  defendant's  negli- 
gence. Hddj  that  plaintiff  was  carried  for  hire.  In  pur- 
suance of  an  agreement,  and  not  as  a  gratuitous 
passenger  ;  {i)  that  it  was  not  competent  for  defendant 
to  stipulate  against  liability  for  Its  own  negligence  In 
such  a  case,  and  It  was  liable  for  the  injury. 

iN  error  to  the  Circuit  Court  of  the  United  States  for 
the  district  of  Maine.  The  facts  appear  in  the 
opinion. 

Mr.  Justice  -Bradley  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  for  negligence, 
brought  to  recover  damages  for  injuries  received  by 
the  plaintiff  (now  defendant  in  error)  whilst  a  passen- 
ger in  the  defendant's  cars.  The  plaintiff,  being  owner 
of  a  patented  car-coupling,  was  negotiating  with  the 
defendant  at  Portland,  Maine,  for  its  adoption  and  use 
by  the  latter;  and  was  requested  by  the  defendant  to 
go  to  Montreal  to  see  the  superintendent  of  its  car  de- 
partment in  relation  to  the  matter,  the  defendant 
offering  to  pay  his  expenses.  The  plaintiff  consented 
to  do  this,  and  in  pursuance  of  the  arrangement,  he 
was  furnished  with  a  pass  to  oarty  him  in  the  defend- 
ant's oars.  This  pass  was  in  the  usual  form  of  free 
passes,  thus:  ''Pass  Mr.  Stevens  from  Portland  to 
Montreal,**  and  signed  by  the  proper  officer.  Ou  its 
back  was  the  following  printed  indorsement : 


*'  The  person  accepting  this  free  ticket  in  considera- 
tion thereof  assumes  all  risk  of  all  accidents,  and 
expressly  agrees  that  the  company  shall  not  be  liable, 
under  any  circumstances,  whether  of  negligence  by 
their  agents  or  otherwise,  for  any  injury  to  the  person 
or  for  any  loss  or  injury  to  the  property  of  the  passen- 
ger using  the  ticket.  If  presented  by  any  other  per- 
son than  the  individual  named  therein,  the  conductor 
will  take  up  this  ticket  and  collect  fare.*' 

The  plaintiff  testified  that  he  put  the  pass  into  his 
pocket  without  looking  at  it,  and  the  jury  found 
specially  that  he  did  not  read  the  indorsement  previ- 
ous to  the  accident,  and  did  not  know  what  was  in- 
dorsed upon  it.  He  had  l>een  a  railroad  conductor, 
however,  and  had  seen  many  free  passes,  some  with  a 
statement  on  the  back,  others  without. 

During  the  passage  from  Portland  to  Montreal,  the 
car  in  which  the  plaintiff  was  riding  ran  off  the  track 
and  was  precipitated  down  an  embankment  and  the 
plaintiff  was  much  injured.  The  direct  cause  of  the  ac- 
cident, according  to  the  proof,  was  that  at  the  place 
where  it  occurred,  and  for  some  considerable  distance 
in  each  direction,  the  bolts  had  been  broken  off  the 
fish-plates  which  hold  the  ends  of  the  rails  together 
so  that  many  of  these  plates  had  fallen  off  on  each 
side,  leaving  the  rails  without  lateral  support.  The 
consequence  was  that  the  track  spread  and  the  cars 
ran  off  as  before  stated.  There  was  also  evidence  that 
at  this  place  the  track  was  made  of  old  rails  patched 
up. 

The  above  facts  appeared  on  the  plaintiff's  case,  and 
the  defendant  offei*ed  no  evidence,  but  requested  the 
court  to  instruct  the  jury  as  follows: 

1.  That  if  the  plaintiff  at  the  time  of  sustaining  the 
injury  was  traveling  under  and  by  virtue  of  the  pass 
produced  in  evidence  in  the  case,  he  was  traveling 
upon  the  conditions  annexed  to  it. 

2.  That  if  the  plaintiff  at  the  time  of  sustaining  the 
injury  was  traveling  under  and  by  virtue  of  the  pass 
produced  in  evidence  in  the  case,  the  defendants  are 
not  liable. 

8.  That  if  the  plaintiff  at  the  time  of  sustaining  the 
injury  was  traveling  as  a  free  passenger,  the  defend- 
ants are  not  liable. 

4.  That  if  the  plaintiff  at  the  time  of  sustaining  the 
injury  was  traveling  as  a  gratuitous  passenger,  without 
any  considei-ation  to  the  defendants  for  his  transpor- 
tation, the  defendants  are  a  it  liable. 

The  court  refused  these  instructions  as  Inapplicable 
to  the  evidence  produced,  and  instructed  the  jury  as 
follows,  viz. : 

That  if  the  jury  find  that  in  May,  1878,  the  plaintiff 
was  interested  in  a  car-coupling,  which  had  l>een  used 
on  the  cars  of  the  defendant  since  December  previous, 
and  that  the  officers  of  the  company  were  desirous 
that  the  plaintiff  should  meet  them  at  Montreal,  to 
arrange  about  the  use  of  &uch  couplings  ou  their  cars 
by  defendant,  and  they  agreed  with  him  to  pay  his  ex- 
penses if  he  would  come  to  Montreal,  and  he  agreed  so 
to  do,  and  took  passage  on  defendants'  cars,  and  was 
by  the  reckless  misconduct  and  negligence  of  the  de- 
fendant, and  without  negligence  on  his  part,  injured 
whilst  thus  a  passenger  iji  defendants*  car,  the  defend- 
ants are  not  exonerated  from  liability  to  plaintiff  for 
his  damages  occasioned  by  such  negligence,  by  reason 
of  the  Indorsement  upon  the  pass  produced  in  evi- 
dence. 

It  is  evident  that  the  court  below  regarded  the  case 
as  one  of  carriage  for  hire,  and  not  a8_one,of^gratui- 
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tons  carriage,  and  that  no  sufficient  evidence  to  g^o  to 
the  jury  was  adduced  to  show  the  contrary;  and 
hence,  that  under  the  ruling  of  this  court  in  the  case 
of  RaUro<id  Company  v.  Locktoood^  17  Wall.  367, 
it  was  a  case  in  which  the  defendant,  as  a  common 
carrier  of  passengers,  could  not  lawfully  stipulate  for 
exemption  from  liability  for  the  negligence  of  its  ser- 
vants. In  taking  this  view,  we  think  the  court  was 
correct.  The  transportation  of  the  plaintiff  in  the 
defendant's  cars,  though  not  paid  for  by  him  in  money, 
was  not  a  matter  of  charity  nor  of  gratuity  in  any 
sense.  It  was  by  virtue  of  an  agreement,  in  which  the 
mutual  Interest  of  the  parties  was  consulted.  It^was 
part  of  the  consideration  for  which  the  plaintiff  con- 
sented to  take  the  journey  to  Montreal.  His  expen- 
ses in  making  that  journey  were  to  be  paid  by  the 
defendant,  and  of  these,  the  expense  of  his  transpor- 
tation was  a  part.  The  giving  him  a  free  pass  did  not 
alter  the  nature  of  the  transaction.  The  pass  was  a 
mere  ticket,  or  voucher,  to  be  shown  to  the  conductors 
of  the  train,  as  evidence  of  his  right  to  be  transported 
therein.  It  was  not  evidence  of  any  contract  by 
which  the  plaintiff  was  to  assume  all  the  risk ;  and  it 
would  not  have  been  valid  if  it  had  been.  In  this  re- 
spect it  was  a  stronger  case  than  that  of  Lockwood's. 
Thei«  the  pass  was  what  is  called  a  *' drover's  pass," 
and  an  agreement  was  actually  signed,  declaring  that 
the  acceptance  of  the  pass  was  to  be  considered  as  a 
waiver  of  all  claims  for  damages  or  injury  received 
on  the  train.  The  court  rightly  refused,  therefore.  In 
the  present  case,  to  charge  that  the  plaintiff  was  travel- 
ing upon  the  conditions  indorsed  on  the  pass ;  or  that, 
if  he  traveled  on  that  pass,  the  defendant  was  free 
from  liability.  And  the  court  was  equally  right  in  re- 
fusing to  charge,  that  if  the  plaintiff  was  a  free,  or 
gratuitous  passenger,  the  defendant  was  not  liable. 
The  evidence  did  not  sustain  any  such  hypothesis,  tt 
was  uncontradicted,  so  far  as  it  referred  to  the  ar- 
rangement by  virtue  of  which  the  journey  was  under- 
taken. 

The  chaige  actually  given  by  the  court  was  also  free 
from  material  error.  It  stated  the  law  as  favorably 
for  the  defendant  as  the  latter  had  a  right  to  ask.  If 
subject  to  any  criticism,  it  is  iu  that  part  in  which  the 
court  supposed  that  the  jury  might  find  that  the  plain- 
tiff was  injured  by  the  recldess  misconduct  and  negli- 
gence of  the  defendant.  If  this  degree  of  fault  had 
been  necessary  to  sustain  the  action,  there  might  have 
been  some  difficulty  in  deducing  it  from  the  evidence. 
However,  the  condition  of  the  track  where  the  acci- 
dent took  place,  without  any  explanation  of  its  cause, 
was  perhaps  sufficient  even  for  such  an  inference.  If 
the  defendant  could  have  shown  that  the  Injury  to 
the  rails  was  the  result  of  an  accident  occurring  so 
shortly  before  the  passage  of  the  train  as  not  to  give 
an  opportunity  of  ascertaining  its  existence,  it  did  not 
do  so;  but  chose  to  rest  upon  the  evidence  of  the 
plaintiff.  In  fact,  however,  negligence  was  all  that 
the  plaintiff  was  bound  to  show ;  and  of  this  there  was 
abundant  evidence  to  go  to  the  jury.  On  the  whole, 
therefore,  we  think  that  the  charge  presents  no  suffi- 
cient ground  for  setting  aside  the  verdict.  The  charge, 
if  not  formally  accurate,  was  not  such  as  to  prejudice 
the  defendant. 

It  is  strongly  urged,  however,  that  the  plaintiff,  by 
accepting  the  free  pass  indorsed  as  it  was,  was 
estopped  from  showing  that  he  was  not  to  take  his 
passage  upon  the  terms  therein  expressed;   or,  at 


least,  that  his  acceptance  of  the  pass  should  be  re- 
garded as  competent  if  not  conclusive  evidence  that 
such  a  pass  was  iu  the  contemplation  of  the  parties 
when  the  arrangement  for  his  going  to  Montreal  was 
made.  But  we  have  already  shown  that  the  carrying 
of  the  plaintiff  from  Portland  to  Montreal  was  not  a 
mere  gratuity.  To  call  it  such  would  be  repugnant  to 
the  essential  character  of  the  whole  transaction. 
There  was  a  consideration  for  it,  both  good  and  valu- 
able. It  necessarily  follows,  therefore,  that  it  was  a 
carrying  for  hire.  Being  such,  it  was  not  competent 
for  the  defendant,  as  a  common  carrier,  to  stipulate 
for  the  immunity  expressed  on  the  back  of  the  pass. 
This  is  a  sufficient  answer  to  the  argument  pro- 
pounded. The  defendant  being,  by  the  very  nature 
of  the  transaction,  a  common  carrier  for  hire,  cannot 
set  up,  as  against  the  plaintiff,  who  was  a  passenger 
for  hire,  any  such  estoppel  or  agreement  as  that  which 
Is  insisted  on. 

Since,  therefore,  from  our  view  of  the  case,  it  is  not 
necessary  to  determine  what  would  have  been  the 
rights  of  the  parties  If  the  plaintiff  had  been  a  free  or 
gratuitous  passenger,  we  rest  our  decision  upon  the 
case  of  Railroad  Company  v.  Lockwood.  We  have  no 
doubt  of  the  correctness  of  the  conclusion  reached  in 
that  case.  We  do  not  mean  to  imply,  however,  that 
we  should  have  come  to  a  different  conclusion,  had 
the  plaintiff  been  a  free  passenger  instead  of  a  passen- 
ger for  hire.  We  are  aware  that  respectable  tribunals 
have  asserted  the  right  to  stipulate  for  exen^ption  iu 
such  a  case;  and  it  is  often  asked  with  apparent  con- 
fidence, **  May  not  men  make  their  own  contracts,  or 
in  other  words,  may  not  a  man  do  what  he  will  with 
his  own  ?"  The  question,  at  first  sight,  seems  a  simple 
one.  But  there  Is  a  question  lying  behind  that :  *'  Can 
a  man  call  that  absolutely  his  own,  which  he  holds  as 
a  great  public  trust,  by  the  public  grrant,  and  for  the 
public  use  as  well  as  his  own  profit?"  The  business 
of  the  common  carrier,  iu  this  country  at  least,  is  em- 
phatically a  branch  of  the  public  service ;  and  the  con- 
ditions on  which  that  public  service  shall  be  performed 
by  private  enterprise  are  not  yet  entirely  settled.  We 
deem  it  the  safest  plan  not  to  anticipate  questions  un- 
til they  fairly  arise  and  become  necessary  for  our  de- 
cision. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
♦ 
EXAMINATION  OF  DEBTOR  IN  COMPOSITION 
PROCEEDINGS. 


UNITED  STATES  DISTRICT  COURT,  MASSACHU- 
SETTS, 'FEBRUARY,  1878. 

Rb  Walter  Proby. 

In  proceedings  for  composition  under  the  bankrupt  law 
the  register  has  power  to  conduct  the  tuqulries  allowed 
to  be  made  of  the  debtor,  to  take  down  the  substaoce 
of  the  answers,  and  to  adjourn  the  ineetlnff  with  and 
sometimes  without  the  coDsent  of  parties,  but  he  has 
not  power  to  conduct  a  written  examination  of  great 
length,  nor  to  extend  the  Inquiries  to  the  extent  that 
would  be  proper  in  bankruptcy. 

PROCEEDINGS  for  composition.    Application  for 
certificate  whether  examination  of  debtor  shall  be 
continued.    The  opliiion  states  the  case. 
W.  P.  Fowler,  for  the  debtor. 
Bioknell  A  Stacy,  for  the  creditor. 
Lowell,  J.    The  bankrupt  offered  a  composition, 
and  a  meeting  was  called  to  consider  it.    A  creditor 
wished  to  examine  the  debtor,  and,  no  objection  being 
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madA,  he  ha8  been  ezamiDed  from  time  to  time,  iu 
writing,  at  suudry  adjounimeuts  of  the  meetiug.  At 
the  last  hearing  the  debtor  objected  that  the  examiim- 
tioii  was  being  carried  on  at  great  and  unnecessary 
length,  and  asked  for  a  certificate  whether  it  should 
proceed  further,  and  this  question  has  been  argued. 

The  statute  says  the  debtor,  unless  prevented  by 
sickness  or  other  cause,  satisfactory  to  the  meeting, 
shall  be  present  at  the  same,  and  shall  answer  any  in- 
quiries made  of  him.  This  is  taken  from  the  law  of 
England ;  and  in  that  law  the  proceeding  is  not  one  in 
bankruptcy,  and  the  inquiries  are  not  answered  on 
oath,  and  there  is  no  power  to  adjourn  a  meeting  ex- 
cepting by  such  a  vote  as  would  be  sufficient  to  adopt  a 
resolution  for  composition;  but  the  creditors  may 
obtain  an  order  for  examination  afterward  upon  mak- 
ing out  a  prima  facie  case  of  fraud.  See  Ex  parte 
Levy,  L.  R.,  11  Eq.  619;  Ex  parte  Jones,  L.  R.,  16  £q. 
386;  Ex  parU  Till  L.  R. ,  10  Ch.  631.  We  have  copied 
the  words,  but  have  varied  the  practice  somewhat. 
Our  courts  have  held  that  the  debtor  should  answer 
on  oath,  and  that  the  register  has  power  to  adjourn  a 
meeting.  See  Re  Holmes  v.  Lisberger,  12  N.  B.  R.  86. 
Notwithstanding  these  differences,  our  statute  does 
not,  in  my  opinion,  intend  that  the  debtor,  as  it  care- 
fully calls  him,  should  undergo  a  regular  written  exam- 
ination, upon  things  in  general,  like  one  in  bankruptcy. 
In  the  first  place  the  meeting  may  excuse  his  attend- 
ance altogether,  which  will  effectually  defeat  all 
inquiry;  in  the  next,  the  proceeding  is  plainly  intend- 
ed to  be  summary,  and  to  settle,  so  far  as  the  voting  is 
concerned,  whether  the  creditors  will  accept  the 
propositions  made  them.  In  theory  the  creditors  are 
attending  all  this  time,  waiting  to  vote,  and  they  must 
attend  each  adjournment  or  lose  their  vote.  No  doubt 
the  attendance  may  be  and,  perhaps,  almost  always  is 
by  proxy,  but  that  does  not  help  me  to  construe  the 
statute. 

Suppose  after  days  or  weeks  of  examination  the 
creditors  should  vote  against  the  acceptance  of  the 
composition,  not  on  the  strength  of  any  thing  co^itained 
in  the  answers  to  the  inquiries,  but  because  there  had 
never  been  a  sufficient  number  ready  to  vote  affirma- 
tively. Many  other  cases  might  be  put,  which  would 
exhibit  reasons  of  conyenience,  besides  those  which 
the  language  of  the  statute  suggests. 

Our  practice  has  been  to  permit  any  creditor  to  file 
objections  to  the  recording  of  the  resolutions  and  to 
take  evidence  on  the  matter  before  the  final  order. 
Even  this  is  inconvenient  and  expensive,  but  we  have 
found  that  by  postponing  the  formal  examinations 
until  that  time,  no  injustice  is  done  to  the  objectors, 
and  many  of  the  cases  are  disposed  of  one  way  or  the 
other  with  the  consent  of  all  parties,  without  the  ex- 
aminations. 

I  appreciate  the  difficulties  which  a  creditor  has  to 
meet  if  the  debtor  is  fraudulent.  I  have  often  thought 
it  wpuld  be  well  to  make  a  rule  that  any  creditor 
should  be  at  liberty  to  examine  the  bankrupt  before 
the  meeting.  This  would  remove  some  of  the  incon- 
veniences. I  do  not  think  the  statute  positively 
intends  this,  and,  therefore,  I  have  refused  to  gi*ant 
such  orders }  Wt  it  does  not  follow  that  this  court,  in 
the  absence  of  any  rule  by  the  Supreme  Court,  has  not 
power  to  establish  it  as  a  general  rule  of  practice,  ap- 
plicable to  all  cases. 

As  the  law  stands,  I  think  the  register  must  have 
the  power,  subject  to  the  reviewing  power  of  the  court, 
to  conduct  the  inquiries,  and  to  take  down  the  sub- 


stance of  the  answers,  and  to  adjourn  the  meeting  by 
consent  of  parties,  and  even,  in  some  cases,  against  the 
wishes  of  one  or  the  other;  but  not  to  conduct  a  writ- 
ten examination  of  the  length  which  this  appears  to 
threaten,  nor  to  permit  all  the  Inquiries  and  investi- 
gation which  would  be  proper  in  bankruptcy;  and  in 
most  oases,  I  think  he  would  be  justified  in  refusing 
to  permit  the  inquiries  to  extend  beyond  the  day  of 
the  meeting. 


VALIDITY   OF  STATE  LAWS  REGULATING 
THE  TRANSPORTATION  OP  CATTLE. 


SUPRBMB  COURT  OF  THE  UNITBD  STATES,  OCTO- 
BER TERM,  18T7. 

Hannibal  and  St.  Joseph  Railroad  Co.,  Plaintiff 
in  Elrror,  v.  Husbn. 

1.  A  stotute  of  a  State  which  prohlblU  driving  or  convey- 

ing any  Texas,  Mexican,  or  Indian  cattle  Into  the  State 
between  the  first  day  of  March  and  the  first  day  of  De- 
cember In  each  year,  is  lu  conflict  with  the  clause  of 
the  Constitution  of  the  United  States  that  ordains 
**  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States  and  with 
t)ie  Indian  tribes."    lb. 

2.  Such  a  statute  is  not  a  legitimate  exercise  of  the  police 

power  of  the  State.  It  is  more  than  a  quarantine  regu- 
lation,   lb. 

3.  The  police  power  of  a  State  cannot  be  exercised  over  a 

subject,  such  as  interstate  transportation  of  subiects  of 
commerce,  confided  exclusively  to  Congress  by  the  Fed- 
eral Constitution.    lb. 

4.  While  a  State  may  enact  sanitary  laws,  while,  for  the 

purpose  of  self-rrotectlon,  It  mar  establish  quarantine 
and  reasonable  Inspection  regulations,  while  It  may 
prevent  persons  and  animals  suffering  under  contagious 
or  Infectious  diseases  from  entering  the  State,  it  can- 
not interfere  with  transportation  into  or  through  its 
borders,  beyond  what  is  absolutely  necessary  for  iu  self- 
protection,    lb. 

5.  Neither  the  unlimited  powers  of  a  State  to  tax,  nor  any 

of  its  large  police  powers,  can  be  exercised  to  such  an 
extent  as  to  work  a  practical  assumption  of  the  powers 
conferred  by  the  Constitution  upon  Congress,    lb. 

6.  Since  the  range  of  a  State's  police  po^er  comes  very 

near  to  the  field  committed  by  the  Constitution  to  Con- 
gress, it  Is  the  duty  of  courta  to  guard  vigilantly  against 
any  needless  Intrusion. 

IN  error  to  the  Supreme  Court  of  the  Stat«  of  Mis- 
souri.   The  facts  appear  in  the  opinion. 

Mr.  Justice  Strong  delivered  the  opinion  of  the 
court. 

Five  assig^nments  of  error  appear  In  this  record ;  bat 
thej  raise  only  a  single  question.  It  is  whether  th« 
statute  of  Missouri,  upon  which  the  action  of  the  State 
court  was  founded,  is  in  conflict  with  the  clause  of  the 
Constitution  of  the  United  States  that  ordains  "  Con- 
gress shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes.**  The  statute,  approved  Janu- 
ary 23d,  1872,  by  ita  first  section,  enacted  as  follows : 
**  No  Texas,  Mexican,  or  Indian  cattle  shall  be  driven 
or  otherwise  conveyed  into,  or  remain  in  any  coun^ 
in  thls.State  between  the  first  day  of  March  and  the 
first  day  of  November  in  each  year,  by  any  person  or 
persons  whatsoever.**  A  later  se<Ttiou  is  iu  these 
words :  **  If  any  person  or  persons  shall  bring  into  this 
State  any  Texas,  Mexican,  or  Indian  cattle,  lu  viola- 
tion of  the  first  section  of  this  act,  he  or  they  shall  be 
liable,  in  all  cases,  for  all  damages  sustained  on 
account  of  disease  communicated  by  said  cattle.** 
Other  sections  make  such  bringing  of  cattle  into  the 
State  a  criminal  offense,  and  provide  penalties  for  it. 
It  was,  however,  upon  the  provisions  we  have  quoted 
that  this  action  was  brought  against  the  railroad  com- 
pany that  had  conveyed  the  cattle  into  the  country. 
It  is  noticeable  that  the  statute  interposes  a  direct 
prohibition  against  the  introduction  into  the  State  of 
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all  Texas,  Mexioau,  or  Indian  cattle  during  eiglit 
mouths  of  each  jear,  withoat  any  distinction  between 
sach  as  may  be  diseased  and  such  as  are  not.  It  is  true 
a  proviso  to  the  first  section  enacts  that  **  when  such 
cattle  shall  come  across  the  line  of  the  State,  loaded 
upon  a  railroad  oar  or  steamboat,  and  shall  pass 
through  the  State  without  being  unloaded,  such  shall 
not  be  construed  as  prohibited  by  the  act;  but  the 
railroad  company  or  owners  of  a  steamboat  performing 
such  transportation  shall  be  responsible  for  all  dam- 
nges  which  may  result  from  the  disease  called  the 
Spiuiish  or  Texas  fever,  should  the  same  occur  along 
the  line  of  transportation ;  and  the  existence  of  such 
disease  along  the  line  of  such  route  shall  be  prima  facif 
evidence  that  such  disease  has  been  communicated  by 
such  transportation.''  This  proviso  imposes  burdens 
and  liabilities  for  transportation  through  the  State, 
though  the  cattle  be  not  unloaded,  while  the  body  of 
the  section  absolutely  prohibits  the  introduction  of 
any  such  cattle  into  the  State,  with  the  single  excep- 
tion mentioned. 

It  seems  hardly  necessary  to  argue  at  length,  that, 
unless  the  statute  can  be  justified  as  a  le^^itimate  exer- 
cise of  the  police  power  of  the  State,  it  \a  an  usurpation 
of  the  power  vested  exclusively  in  Congress.  It  is  a 
plain  regulation  of  interstate  commerce,  a  regulation 
extending  to  prohibition.  Whatever  may  be  the 
power  of  a  State  over  commerce  that  is  completely 
internal,  it  can  no  more  prohibit  or  regulate  that 
which  is  interstate  than  it  can  that  which  is  with 
foreign  nations.  Power  over  one  is  given  by  the  Con- 
stitution of  the  United  States  to  Congress  ni  the  same 
wtirds  in  which  It  is  given  over  the  other,  and  in 
both  cases  it  is  necessarily  exclusive.  That  the  trans- 
portation of  property  from  one  State  to  another  is  a 
branch  of  interstate  commerce  is  undeniable,  and  no 
attempt  has  been  made  in  this  case  to  deny  it. 

The  Missouri  statute  is  a  plain  interference  with 
such  transportation,  an  attempted  exercise  over  it  of 
the  highest  possible  power— that  of  destruction.  It 
meets  at  the  borders  of  the  State  a  large  and  common 
subject  of  commerce,  and  prohibits  its  crossing  the 
State  line  during  two-thirds  of  each  year,  with  a  pro- 
viso, however,  that  such  cattle  may  come  across  the 
line  loaded  upon  a  railroad  car  or  steamboat,  and  pass 
through  the  State  without  being  unloaded.  But  even 
the  right  of  steamboat  owners  and  railroad  companies 
to  transport  such  property  through  tlio  State  is  loaded 
by  the  law  with  onerous  liabilities  because  of  their 
agency  in  the  transportation.  The  object  and  effect  of 
the  statute  are,  therefore,  to  obstruct  interstate  com- 
merce, and  to  discriminate  between  the  property  of 
citizens  of  one  State  and  that  of  citizens  of  other  States. 
This  court  has  heretofore  said  that  interstate  trans- 
portation of  passengers  is  beyond  the  reach  of  a  State 
legislature.  And  if,  as  we  have  held,  State  taxation  of 
persons  passing  from  one  State  to  another,  or  a  State 
tax  upon  interstate  transportation  of  passengers,  is 
prohibited  by  the  Constitution  because  a  burden  upon 
it,  a  fortiori,  if  possible,  is  a  State  tax  upon  the  car- 
riage of  merchandise  from  State  to  State.  Transpor- 
tation is  essential  to  commerce,  or  rather  It  is  com- 
merce itself,  and  every  obstacle  to  it,  or  burden  laid 
upon  it  by  legislative  authority,  is  regulation.  State 
Frtight  Tax  Cases,  15  Wall.  281;  Wellofx  v.  The  State  of 
Misuari,  91 S.  (\  275;  Ward  v.  Maryla}%d,  V2  Wall.  418; 
lletylerson  v.  Mayor  of  New  York,  92  S.  C.  259; 
and  Chy  Lwiy  v.  Freeman,  id.  275.  The  two  latter  of 
these  cases  refer  to  obstructions  against  the  admission 


of  persons  into  a  State,  but  the  principles  asserted  are 
equally  applicable  to  all  subjects  of  commerce. 

We  are  thus  brought  to  the  question  whether  the 
Missouri  statute  is  a  lawful  exercise  of  the  police  power 
of  the  State.  We  admit  that  the  deposit  in  Congress 
of  the  power  to  regulate  foreign  commerce  and  com- 
merce among  the  States  was  not  a  surrender  of  that 
which  may  properly  be  denominated  police  power. 
What  that  power  is,  it  is  diflScult  to  define  with  sharp 
precision.  It  Is  generally  said  to  extend  to  making 
regulations  promotive  of  domestic  order,  morals, 
health,  and  safety.  As  was  said  in  Tfiorp  v.  The  Rut- 
land  and  Burlington  Railroad  Company,  27  Vt.  149, 
*'it  extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property  within  the  State.  According  to 
the  maxim.  Sic  utere  tuout  aHenum  uon  ladas,  which 
being  of  universal  application,  it  must,  of  course,  be 
within  the  range  of  legislative  action  to  define  the 
mode  and  manner  In  which  every  one  may  use  his  own 
as  not  to  injure  others."  It  was  further  said  that  by 
the  general  police  power  of  a  State  '*■  persons  and  prop- 
erty are  subjected  to  all  kinds  of  restraints  and  bur- 
dens, in  order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  State;  of  the  perfect  right  of  the 
legislature  to  do  which  no  question  ever  was,  or  upon 
acknowledged  general  principles,  ever  can  be  made,  so 
far  as  natural  persons  are  concerned."  It  may  also  be 
admitted  that  the  police  power  of  a  State  justifies  the 
adoption  of  precautionary  measures  against  social  evils. 
Under  it  a  State  may  legislate  to  prevent  the  spread  of 
crime,  or  pauperism,  or  disturbances  of  the  peace.  It 
may  exclude  from  its  limits  convicts,  paupers,  idiots, 
lunatics,  and  persons  likely  to  become  a  public  charge, 
as  well  as  persons  afflicted  by  contagious  or  infectious 
diseases;  a  right  founded,  as  intimated  in  the  Pansen- 
ger  Casen  (7  How.  288),  by  Grier,  J.,  in  the  sacred  law 
of  self-defense.  Vide  8  Sawyer,  283.  The  same  prin- 
ciple, it  may  also  be  conceded,  would  justify  the  ex- 
clusion of  property  dangerous  to  the  property  of  citi- 
zens of  the  State;  for  example,  animals  having  conta- 
gious or  infectious  diseases.  All  these  exertions  of 
powers  are  in  Immediate  connection  with  the  protection 
of  persons  and  property  against  noxious  acts  of  other 
persons,  or  such  an  use  of  property  as  is  injurious  to 
the  property  of  others.    They  ai*e  self-defensive. 

But  whatever  may  be  the  nature  and  reach  of  the 
police  power  of  a  State,  it  cannot  be  exercised  over  a 
subject  confided  exclusively  to  Congress  by  the  Fed- 
eral Constitution.  It  cannot  invade  the  domain  of 
the  National  government.  It  was  said  in  Henderson 
et  al  V.  The  Mayor  of  New  York  et  at.,  92  8.  C. 
272,  to  **be  clear,  from  the  nature  of  our  complex 
form  of  government,  that  whenever  the  statute  of 
a  State  invades  the  domain  of  legislation  which  be- 
longs exclusively  to  the  Congress  of  the  United  States, 
it  is  void,  uq  matter  under  what  class  of  powers  it 
may  fall,  or  huw  closely  allied  it  may  be  to  powers 
conceded  to  belong  to  the  States."  Substantially 
the  same  thing  was  said  by  Chief  Justice  Marshall  in 
Oibbons  v.  Ogden,  9  Wheat.  210.  Neither  the  unlim- 
ited powers  of  a  State  to  tax,  nor  any  of  its  large  po- 
lice powers,  can  be  exercised  to  such  an  extent  as  to 
work  a  practical  assumption  of  the  powers  properly 
conferred  up^n  Congress  by  the  Constitution.  Many 
acts  of  a  State  may,  indeed,  affect  commerce  without 
amounting  to  a  regulation  of  it,  in  the  constitutional 
sense  of  the  term.  And  it  is  sometimes  difficult  to 
define  the  distinction  between  Uu^t  which  merely  af- 
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fects  or  Influences,  and  that  which  regulates  or  fur- 
nishes a  rule  for  conduct.    There  Is  no  such  difficulty 
in  the  present  case.    While  we  uuheslUtingly  admit 
that  a  State  may  pass  sanitary  laws,  and  laws  for  the 
protection  of  life,  liberty,  health  or  property  within 
its  borders;  while  it  may  prevent  persons  and  animals 
suffering  under  contagious  or  infectious  diseases,  or 
convicts,  etc.,  from  entering  the  State;  while  for  the 
purpose  of  self-protectiou  it  may  establish  quarantine 
and  reasonable  inspection  laws,  it  may  not  interfere 
with  transportation  into  or  through  the  State,  beyond 
what  is  absolutely  necessary  for  its  self-protection.    It 
may  not,  under  the  cover  ol  exerting  its  police  powers, 
substantially  prohibit  or  burden  either  foreign  or  in- 
terstate commerce.    Upon  this  subject  the  cases  in 
91st  U.  S.  Sup.  Court  Reps.,  to  which  we  have  re- 
ferred, are  very  instructive.     In  Henderaon  v.   T/te 
J/ai/or,  etc.,  the  statute  of  New  York  was  defended 
as  a  police  regulation  to  protect  the  State  against  the 
influx  of  foreign  paupers,  but  it  was  held  to  be  uncon- 
stitutional, because  its  practical  result  was  to  impose 
a  burden  upon  all  passengers  from  foreign  countries. 
And  it  was  laid  down  that  **  in  whatever  language  a 
statute  may  be  framed,  its  purpose  must  be  determined 
by  its  natural  and  reasonable  effect."    The  reach  of 
the  statute  was  far  beyond  its  professed  object,  and 
far  into  the  realm  which  is  within  the  exclusive  juris- 
diction of  Congress.    So  In  the  case  of  ChyLungy. 
Freeman,  where  the  pretense  was  the  exclusion  of 
lewd  women,  but  as  the  statute  was  more  far-reach- 
ing, and  affected  other  immigrants,  not  of  any  class 
which  the  State  could  lawfully  exclude,  we  held  it 
unconstitutiunul.    Neither  of  these  cases  denied  the 
right  of  a  State  to  protect  herself  against  paupers, 
convicted  criminals,  or  lewd  women,  by  necessary  and 
proper  laws,  in  the  absence  of  legislation  by  Congress, 
but  it  was  rumored  that  the  right  could  only  arise 
from  vital  necessity,  and  that  it  could  not  be  carried 
beyond  the  scope  of  that  necessity.    These  cases,  it  is 
true,  speak  only  of  laws  affecting  the  entrance  of  per- 
sons into  a  State;    but  the  constitutional  doctrines 
they  maintain  are  equally  applicable    to    interstate 
transportation  of  property.    They  deny  validity  to 
any  State  legislation  professing  to  be  an  exercise  of 
police  power  for  protection  against  evils  from  abroad, 
which  is  beyond  the  necessity  for  its  exercise  wherever 
it  interferes  with  the  rights  and  powers  of  the  Federal 
government. 

Tried  by  this  rule,  the  statute  of  Missouri  is  a  plain 
Intrusion  upon  the  exclusive  domain  of  Congress.  It 
is  not  a  quarantine  law.  It  is  not  an  inspection  law. 
It  says  to  all  natural  persons  and  to  all  transportation 
companies,  *'you  shall  not  bring  into  the  State  any 
Texas  cattle  or  any  Mexican  cattle  or  Indian  cattle  be- 
tween March  1st  and  December  1st.  in  any  year,  no 
matter  whether  they  are  f i*ee  from  disease  or  not ;  no 
matter  whether  they  may  do  an  injury  to  the  inhabit- 
ants of  the  State  or  not ;  and  if  you  do  bring  them  in, 
even  for  the  purpose  of  carrying  them  through  the 
State  without  unloading  them,  you  shall  be  subject  to 
extraordinary  liabilities."  Such  a  statute,  we  do  not 
dtmbt,  it  is  beyond  the  power  of  a  State  to  enact.  To 
hold  otherwise  would  be  to  ignore  one  of  the  leading 
objects  which  the  Constitution  of  the  United  States 
was  designed  to  secure. 

In  coming  to  such  a  conclusion,  we  have  not  over- 
looked the  decisions  of  very  respectable  courts  in  Illi- 
nois, where  statutes  similar  to  the  one  we  have  before 
us  have  been  sustained.     Yeasel  v.  Alexander^  63  lU. 


254.  Regarding  the  statutes  as  mere  police  regula- 
tions, intended  to  protect  domestic  cattle  against  in* 
fectious  disease,  those  courts  have  refused  to  inquire 
whether  the  prohibition  did  not  extend  beyond  the 
danger  to  be  apprehended,  and  whether,  therefore, 
the  statutes  were  not  something  more  than  exertions 
of  police  power.  That  inquiry,  they  have  said,  was  for 
the  legislature  and  not  for  the  courts.  With  this  we 
cannot  concur.  The  police  power  of  a  State  cannot 
obstruct  foreign  commerce  or  interstate  commerce  l>e- 
yond  the  necessity  for  its  exercise;  and  under  color  of 
it,  objects  not  within  its  scope  cannot  be  secured  at 
the  expense  of  the  protection  afforded  by  the  Federal 
Constitution.  And  as  its  range  sometimes  comes  very 
near  to  the  field  committed  by  the  Constitution  to 
Omgress,  it  is  the  duty  of  the  courts  to  guard  vigi- 
lantly against  any  needless  intrusion. 

The  judgment  <»f  the  Supreme  Court  must,  therefore, 
be  reversed,  and  the  record  remanded  with  instruc- 
tions to  reverse  the  judgment  of  the  Circuit  Court  of 
Grundy  county  and  to  direct  that  court  to  award  a 
new  trial. 


COMPOSITIONS  IN  BANKRUPTCY. 

UNITED  STATES  DISTRICT  COURT,  NORTHERN  DIS- 
TRICT NEW  YORK. 


In  the  Mattbb  of  Alu&n. 

When  upon  looking  at  the  assets  of  a  bankrupt *8  estate  it 
is  evident  that  the  Interests  of  the  creditors  will  be 
better  promoted  by  a  proposed  composition  than  by 
administering  the  estate  In  bankruptcy,  the  court  has  no 
alternative  but  to  conflrm  the  resolution  of  compo 
sitioD.  notwlthstandlnsr  previous  acts  of  the  bankrupt 
in  disregard  of  the  interests  of  his  creditors. 

APPLICATION  for  confirmation  in  bankruptcy-  The 
facts  sufficiently  appear  in  the  opinion. 

Fannhig  and  WilliamSy  for  opposing  Creditors. 

John  Van  Voorhis  and  E,  S.  Jenney^tor  Bankrupts. 

Wallace,  J.  The  requisite  quorum  of  creditors 
having  assented  to  the  resolution  for  composition, 
confirmation  is  opposed  by  dissenting  creditors  on  the 
ground  that  the  interests  of  creditors  will  not  be  pro- 
moted by  the  composition. 

The  evidence  presented  discloses  the  common  case  of 
a  composition  conceived  In  the  interest  of  the  bank- 
rupts. When  insolvency  was  apprehended  the  bank- 
rupts began  paying  themselves  and  their  favored  cred- 
itors out  of  the  firm  assets,  then  attempted  to  com- 
promise with  their  creditors;  failing  In  this,  made  an 
assignment  to  a  favored  creditor,  and  shortly  after 
procured  a  petition  In  bankruptcy  to  be  filed  against 
themselves,  and  thereupon  took  proceedings  to  effect  a 
composition.  In  the  meantime  the  bankrupts  have 
had  charge  of  their  property,  ostensibly  as  agents  for 
the  assignee  and  the  purchaser  from  the  assignee.  Th« 
attorneys  who  advised  the  assignment  and  prosecuted 
the  petition  in  bankruptcy  now  represent  most  of  the 
creditors. 

From  the  beginning  to  the  end  of  the  transactions 
not  one  step  has  been  taken  to  protect  the  interests  of 
creditors. 

It  shock's  the  moral  sense  to  assist  this  dishonest 
scheme  by  judicial  action;  but  this  court  is  only  an 
instrument  to  administer  the  law  as  it  finds  it.  The 
bankrupt  law  permits  just  such  schemes  as  this,  and  if 
the  requisite  number  of  creditors  consent  the  court  is 
powerless,  unless  it  shall  appear  that  the  interests  of 
the  creditors  will  not  be  promoted  by  the  tenoM  o( 
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composition.  If,  looking  at  the  assets  of  the  estate 
lu  their  present  condition,  it  is  apparent  that  the 
pecuniary  interests  of  the  creditors  will  be  better  pro> 
moted  bj  the  composition  than  by  administering  the 
estate  in  bankruptcy,  there  is  no  alternative  but  to 
confirm  the  resolution  of  composition. 

I  am  constrained j  to  agree  with  the  Register  that 
the  interests  of  the  creditors  here  will  be  promoted  by 
confirming  the  resolution.  I  cannot  say  that  there  are 
any  circumstances  to  show  that  the  assenting  creditors 
have  been  actuated  by  any  motive  other  than  to  pro- 
mote their  own  interests  as  well  as  those  of  all  the 
creditors. 

All  the  assets  of  the  estate  rest  in  litigation,  and,  it 
seems  to  me,  a  prudent  consideration  of  the  contingen- 
cies dictates  the  acceptance  of  the  offer  of  the  bank- 
rupts. It  is  probable  the  bankrupts  will  profit  by  the 
composition,  but  this  by  no  means  proves  that  it  will 
Dot  be  advantageous  to  the  creditors. 


RECENT  AMERICAN  DECISIONS. 


SUPRBMB  COURT  AND  COURT  OF  ERRORS  AND  AP- 
PEALS, NEW  JERSEY.* 


ACTION. 

1.  For  seduction  of  daughter,  —  An  action  for  the 
seduction  of  the  daughter,  in  the  life-time  of  the  father, 
may  be  maintained  by  his  personal  representative. 
A'oice,  administrcUtix,  v.  Browii, 

2.  For  enticing  away  servant.  —An  action  will  1  ie  for 
enticing  away  a  servant  at  will,  where  a  subsisting  ser- 
vice is  interrupted  by  the  act  of  the  defendant.  lb. 

AGENCY. 

1.  Notice  to  agents  notice  to  principal.^  "Notice  to  the 
agent  is  notice  to  the  principal,  if  the  agent  comes  to 
the  knowledge  >f  the  fact  while  he  is  acting  for  the 
principal,  in  the  course  of  the  very  transaction  which 
becomes  the  subject  of  the  suit.  Such  knowledge  of 
the  agent  is  imputed  to  the  principal  fur  the  benefit  of 
an  innocent  third  party  who  has  dealt  with  the  agent 
in  good  faith.    Stanley  v.  CUamberlin. 

2.  When  notice  of  immoral  octe  of  agent  not  imputed 
to  pnncip€U:  renting  house  for  gambling.^The  law  will 
not  impute  turpitude  to  a  principal  by  charging  hira 
with  constructive  notice,  when  he  had  no  actual 
knowledge,  for  the  benefit  of  one  who  sets  aphis  own 
wrongful  act  in  his  defense.  An  agent  rented  prem- 
ises to  the  defendant,  knowing  that  he  intended  to  use 
them  for  gaming  purposes;  /leld,  that  the  principal, 
who  bad  no  actual  knowledge  of  such  intended  unlaw- 
ful use,  could  disown  the  agent's  contract,  and  recover, 
on  a  quantum  vale&o/,  for  the  use  of  her  premises.  lb. 

ALTERATION. 

Presumption  as  to:  guarantee.— Vnder  ordinary  cir- 
cumstances, alterations  appearing  on  the  face  of  a 
sealed  instrument  need  not  be  explained  in  order  to 
render  such  instrument  admissible  in  evidence.  The 
words  of  a  guarantee  will  be  rend  most  strongly  against 
the  guarantor.    Hoey,  plaintiff  in  error ^  v.  Jam\an. 

CRIMINAIi   LAW. 

L  Accomplice  in  abortion.  —  A  woman  who  volunta- 
rily takes  a  potion  administered  to  her  for  the  purpose 
of  causing  an   abortion  is  not  an  accomplice  in  the 
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crime  of  the  person  administering  it,  the  law  making 
it  no  crime  in  her  to  take  the  potion.  State  y.  Hyer, 
2.  Conviction  on  unsuppoi-ted  evidence  of  accomplice, 
—Although  the  practice  of  courts  is  to  advise  juries  not 
to  convict  a  defendant  on  the  uncorroborated  testi- 
mony of  an  accomplice,  yet  a  conviction  founded  on 
such  evidence  is  strictly  legal.  lb. 

EMINENT  DOMAIN. 

1.  Compensation  for  land  takenmust  be  in  money. — 
The  act  of  1875  (Pamph.  Laws,  p.  621),  for  the  con- 
demnation of  lands  for  the  construction  of  a  sewer, 
provided  the  following  method  of  compensation  to  the 
owner  of  condemned  lands:  The  commissioners  ap- 
pointed to  make  the  award  were  empowered  to  issue 
improvement  certificates,  in  their  own  names,  in  pay- 
ment of  the  award,  payable  at  such  times  as  they 
might  therein  designate,  not  exceeding  two  years. 
Held,  that  the  act  did  not  provide  a  constitutional 
method  of  securing  compensation  to  the  land-owner. 
There  is  no  power  In  the  legislature  to  provide  for  the 
payment  of  the  award  in  any  thing  but  money,  nor  to 
postpone  the  right  of  the  land-owner  to  receive  the 
same  after  the  award  becomes  a  finality.  State,  But- 
ler^ prosecutory  v.  Ravine  Road  Sewer  Commissioners. 

2.  Election  to  pursue  or  abandon  proceedings. — Where 
the  power  of  eminent  domain  Is  conferred  upon  a 
merely  public  agent,  and  the  c<»mpensation  to  be  made 
is'to  be  ascertained  by  another  body,  as  commissioners 
or  a  jury,  the  agent  has  an  election,  whether  to  pursue 
or  abandon  the  condemnation,  after  the  price  is  fixed, 
unless  a  contrary  legislative  intent  is  clearly  indicated. 
Slate,  Mabony  relator ^  v.  Hoisted. 

8.  Reconsideration  of  election  not  i)ermiUed.—  If  snch 
an  election  has  been  once  made,  no  right  of  reconsid- 
eration remains.  lb. 

4.  Statutory  construction. — A  legislative  power  to 
take  by  condemnation,  at  a  price  to  be  fixed  by  an- 
other body,  does  not  include  a  power  to  contract  for 
purchase.  lb. 

EVIDENCE. 

Quantum  of  proof  to  support  defense  of  itiVfnl  burn- 
ing in  action  on  fire  in9urance  policy.— In  an  actioii  on 
a  policy  of  insurance  against  loss  by  fire,  where  the 
defense  is  that  the  properly  insured  was  willfully 
burned  by  the  assured,  the  rule  in  civil,  and  not  in 
criminal  cases,  as  to  the  q^iantum  of  proof,  applies,  and 
a  charge  to  the  juxy  that  the  defendant  is  bound  to 
establish  the  defense  beyond  a  reasonable  doubt,  and 
by  the  same  measure  of  testimony  that  would  be  nec- 
essary to  convict  the  plaintiff  if  he  was  on  trial  upon  an 
iirdictment  charging  that  offense,  is  erroneous.  Katie 
V.  Hibemia  Ins.  Co.  (Court  of  Errors  and  Appeal.) 

LEASE. 

Eftect  of  assignment  of. — A  plea  setting'up  that  a  lessee 
assigned  his  lease,  and  that  the  lessor  accepted  such 
assignee  as  his  tenant,  does  not  show  a  bar  to  an 
action  of  covenant  for  rent  on  the  lease,  against  the 
original  tenant.    Hunt  v.  Gardner, 

STATUTE. 

statute  requlHng  toumship  to  pay  debt  morally  btU  not 
legally  due.—  A  statute  is  valid  that  requires  a  town- 
ship to  pay  a  debt  that  is  morally,  but  not  legally  due 
from  it  to  an  individual,  for  work  done  upon  the  pub- 
lic streets.  Rader  v.  Township  qf  Union. 
BURET  rsHip. 

Sureties  on  ofjUcicdbond:  how  far  liable- Sureties  on 
the  bond  of  the  State  treasurer  are  liable  for  moueyi 
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received  bj  him  during  the  oontiuuauce  of  their 
suretyship,  and  used  by  him  iu  payment  of  arrears 
due  from  him  to  the  State  at  the  time  the  bond  was 
given.  S.  was  treasurer  of  the  State  from  January, 
3873,  to  September,  1875.  In  April,  1875,  he  gave  a  new 
bond,  with  new  sureties.  He  was  tlien  a  defaulter  to 
the  State.  After  April,  1875,  ho  received  a  large  sum 
of  public  moneys,  part  of  which  he  applied  to  dis- 
charge his  prior  defalcation,  and  part  he  failed  to 
account  for.  Ueld,  in  an  action  on  the  new  bond,  that 
his  sureties  were  liable  for  both  amounts.  State  v. 
Sooy, 

TAXATION. 

1.  Mmd  extend  over  tchole  of  district  henefiled.— 
While  the  burthen  of  a  particular  tax  may  be  placed 
exclusively  upon  any  political  district  to  whose  benefit 
such  tax  is  to  inure,  the  legislature  has  no  power  thus 
to  impose  it  upon  any  territory  narrower  in  bounds 
than  the  political  district  of  which  it  is  a  part,  with- 
out having  regard  to  the  special  benefits  which  may 
accrue  to  those  upon  whom  it  Is  made  to  fall.  State, 
Baldwin,  prosecutor,  v.  Fuller, 

2.  Recovery  back  of  tax  voluntarily  paid, —  Where  an 
owner  of  lands  assessed  for  a  city  improvement  has 
paid  the  amount  assessed,  and  the  assessment  is  after- 
ward set  aside  on  certiorari,  he  may,  after  such  rever- 
sal, and  demand  maide,  recover  back  the  amount  paid, 
in  an  action  of  assumpsit,  though  the  assessmeut  was 
voluntarily  paid.    City  of  Elizabeth  v.  Hill, 

USURY. 

What  does  not  constitute. —  Where,  on  a  loan  of 
money,  the  borrower  agreed  to  repay  at  a  certain  time 
the  amount  of  the  money  loaned,  with  lawful  interest, 
and  further  agreed,  upon  default  made  in  such  pay- 
ment, to  perfect  and  surrender  to  the  lender  certain 
shares  of  stock  pledged  as  collateral  security  for  the 
loan,  held,  not  to  be  usurious.    Ramsey  v.  Morrison. 


NOTES  OF  RECENT  DECISIONS. 

Action:  interference  viih  levy  by  railroad  agent.— 
That  the  agent  of  a  railroad  company  obstructed  an 
officer  In  levying  an  attachment  upon  goods  loaded 
upon  one  of  the  trains  of  the  company,  and  that  he 
removed  the  goods  out  of  the  State,  by  running  out 
the  train,  will  not  furnish  a  cause  of  action  against  the 
company,  at  the  instance  of  the  plaintiff  in  attach- 
ment. Sup.  Ct.,  Georgia,  Jan.  81, 1878.  Western  R.  R. 
Co.  y,  Jliomas, 

Bid  of  exchange :  custom  as  to,  not  invalid,— A  custom 
to  allow  a  fixed  sum  by  way  of  liquidated  damages  in 
lieu  of  re-exchange  upon  bills  returned  dishonored  is 
not  invalid  in  law.  English  Prlv.  Council,  Dec.  10, 
187r.     WiUans  v.  Ayeis  (37  L.  T.  Uep.  [N.  8.]  782). 

Corporate  stodc :  transfer  of  rights  and  liabilities  of 
parties  and  corporations :  when  stock  wrongfully  trans- 
feired.—  Where  a  plaiutiflT  by  his  own  negligence  fur- 
nishes a  third  person  with  the  means  of  perpetrating 
a  wrongful  act,  whereby  the  plaintiflT  incurs  a  loss,  he 
cannot  recover,  even  though  the  exercise  of  due  dili- 
gence and  proper  care  ou  the  part  of  the  defendant 
might  have  prevented  the  occurrence  of  the  loss.  A 
corpoi-ation  is  not  justified  iu  transferring  stock  ou 
its  books  upon  a  blank  power  of  attorney,  signed  by 
the  owner  many  years  previously  (In  this  case  thirteen), 
without  making  due  inquiry  as  to  whether  the  power 
has  been  revoked.  But  where,  in  such  case,  the  owner 
of  stock  had  Intrusted  the  certificates,  with  blank 


powers  of  attorney  to  transfer  the  same,  to  an  agent 
for  safe-keeping,  by  whose  fraudulent  transfers  the 
loss  was  incurred,  the  plaintiff  cannot  recover  from 
the  corporation.  Sup.  Ct.,  Pennsylvania,  Jan.  11, 1878. 
Pennsylvania  R,  R,  Co.'s  appeal  (W.  Not.  Cas.). 

Counter-claim:  against  United  States,  — The  act  of 
March  3d,  1797,  docs  n(»t  contemplate  the  adjudication 
of  any  sum  against  the  United  States.  A  defendant 
who  is  sued  by  tho  United  States  is  not  entitled  to  a 
finding  in  any  form  of  .a  sum  due  him  by  the  United 
States  in  excess  of  the  claim  for  which  he  was  sued. 
U.  S.  Circ.  Ct.,  E.  I).  Pennsylvania,  Jan.  8,  1878. 
SdMumburg  v.  United  States, 

Nuisance :  claim  that  it  is  necessary  to  enable  perform- 
ance qf  duty  imposed  by  law, —  In  an  action  to  restrain 
a  gas  company  from  creating  a  nuisance  at  their  gas 
manufactory,  Jield,  that  the  Gasworks  Clauses  Act, 
1847,  Is  Incorporated  with  the  Metropolis  Gas  Act,  1860, 
except  so  far  as  its  provisions  are  inconsistent  with 
that  act;  and  a  company  performing  the  obligations  of 
the  act  of  1800  cannot  justify  creating  a  nuisance  by 
setting  up  incapacity  to  make  or  supply  gas  without 
so  doing.  Eng.  Uigh.  Ct.  of  Justice,  Chano.  Div., 
Nov.  16, 1877.  Altorney-Oen,  v.  Qas  L,  <t  Coke  Co.  (37 
L.T.  Rep.  [N.  S.3  746). 

Receiver:  ad  ion  against  foreign,  not  maintainable. — 
The  defendant  was  appointed  by  a  decree  of  the  Cir 
cuit  Court  of  Alexandria,  Virginia,  receiver  of  a  rail- 
road in  that  State.  The  plaintiff  was  injured  while  a 
passenger  on  such  road  and  brings  this  action  against 
the  receiver  for  damages;  and  it  was  held  that  the 
action  would  not  be  maintained  in  this  jurisdiction 
without  leave  of  the  court  which  appointed  defendant 
such  receiver.  Hup.  Ct.,  Dlst.  Columbia,  General 
Term,  Jan.,  1878.  Barton  v,  Barbour,  receiver  (Wash. 
L.  Rep.). 

Respondeat  superior:  trhenrule  applies:  blastifig, — 
The  city  employed  one  to  construct  a  sewer;  In  doing 
which  it  was  necessary  to  blast  rocks,  by  which  a 
building  was  damaged  In  consequence  of  insufficient 
protection  to  the  blasting.  It  was  claimed  that  the 
contractor,  and  not  the  city,  was  responsible.  HekL, 
that  the  rule  of  .respondeat  superior  applies,  in  all 
cases,  where  the  contract  directly  requires  the  per- 
formance of  work  intrinsically  dangerous,  however 
skillfully  performed.  In  such  ctise,  the  party  author- 
izing the  work  is  regarded  as  the  author  of  the  mis- 
chief resulting  from  it,  whether  he  lets  the  work  out 
by  contract,  or  does  It  himself.  Sup.  Ct.,  IlUnoli. 
Jan.  21,  1878.    Cily  of  Joliet  v.  Uarwood, 

Stock  exchange :  notice  of  right  of  member  to  secU. — 
The  right  of  a  member  of  the  Philadelphia  Stock  Ex- 
change to  seat  in  that  body  is  not  such  property  as 
ohn  be  attached  at  the  suit  of  a  creditor  of  the  mem- 
ber. Philadelphia  Ct.  Com.  Pleas,  Dec.  29, 1877.  Pan* 
coast  V.  Houston, 

Suretyship:  coJistruction  of  contract : ^agreement  to 
supply  goods:  past  debts, —  A  merchant  was  in  the 
habit  of  supplying  C,  a  retail  trader,  with  goods  ou 
credit.  An  acceptance  given  by  C.  having  been  dis- 
honored, M.  (the  merchant)  refused  to  supply  more 
goods.  C.'s  wife,  who  was  entitled  to  separate  estate, 
thereupon  gave  the  following  guaranty  :  **Iu  con- 
■ideratlon  of  you,  the  said  M.,  having,  at  my  request, 
agreed  to  supply  and  furnish  goods  to  the  said  C,  I  do 
hereby  guarantee  to  you,  the  said  M.,  the  sum  of  £500. 
This  guaranty  is  to  continue  In  force  for  the  period  of 
six  years  and  uo  longer:**     Held  (reversing  the  de- 
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cision  of  Pry,  J.)  that  the  guarautj  extended  only  to 
the  price  of  ^oods  supplied  subsequently  to  Its  date  by 
M.  on  the  faith  of  the  f^iaranty,  and  not  to  moneys 
due  for  Koods^  supplied  before  the  date  of  the  guar- 
anty. Eng.  Ct.  of  Appeals,  Dec.  8,  1877.  Morrell  v. 
Cowan  ;37  L.  T.  Rep.  N.  8.  686). 


RECENT  BANKRUPTCY  DECISIONS. 

COMPOSITION. 

1.  Enjoining  creditoTH  from  harcutMhig  hahknipt  pend- 
ing procetdinga  /or.— The  Bankrupt  Court  has  a  right 
to,  and  will  on  application  enjoin  creditors  from 
harassing  the  debtor  as  long  as  his  composition  pro- 
ceeding is  pending.  An  injunction  in  such  case  can 
extend  only  to  unsecured  debts  or  debts  in  respect  to 
which  any  security  hat  been  surrendered.  The  pro- 
ceeding Is  pending  until  the  time  allowed  by  the  reso* 
lution  for  making  the  last  payment  has  expired.  U. 
S.  Dist.  Ct.,  8.  D.  New  York.  In  re  Hinsdale,  16 
Nat.  Bankr.  Reg.  660. 

2.  Terms  of:  eontemptof  creditor:  payment:  tender,^ 
A  general  provision  in  a  resolution  of  composition  that 
a  payment  of  so  much  money,  at  such  time  or  times, 
to  be  evidenced  by  such  and  such  notes,  shall  be 
accepted  by  the  creditors  In  satisfaction  of  the  debts 
due  them,  is  not,  as  respects  the  creditors,  an  execut- 
ing provision  which  the  court  is  authorized  to  enforce. 
A  tender  of  the  money  according  to  the  terms  of  such 
composition  is  equivalent  to  payment,  but  the  court 
cannot  imprison  the  creditor  for  contempt  unless  he 
will  physically  take  the  offered  money.  lb. 

CONTRACT. 

WWi  Viird  party  to  forbear  proceedings  against  debtor 
tiot  forbidden  by  batikrupt  law :  validity  of, —The  Bank- 
rupt Act  does  not  forbid  a  creditor  to  take  any  con- 
tract, covenant  or  security  from  a  third  party  as  an 
inducement  to  forbear  instituting  proceedings  against 
his  debtor.  But  to  constitute  the  forbearance  a  valid 
consideration  for  such  contract,  covenant  or  security, 
the  creditor  must,  at  the  time  of  receiving  It,  have  a 
right  to  proceed  in  bankruptcy  against  his  debtor. 
Ct.  of  Appeals,  Maryland.  Edcer  y.  Bohn^  16  Nat. 
Bankr.  Reg.  644. 

■XSMPTION. 

1.  Homestead:  token  claim  must  be  made :  title  to  prop- 
erty sold  by  assignee :  power  of  State  court,— A.  claim  to 
a  homestead  exemption,  under  the  laws  of  Alabama, 
must  be  asserted  before  a  sale.  The  validity  of  a  sale 
of  property  by  an  assignee  in  bankruptcy  cannot  be 
questioned  in  a  collateral  proceeding  in  the  State 
courts.  If  a  bankrupt  fails  to  claim  such  exemption 
in  his  schedules,  he  must  be  deemed  to  have  waived  it. 
If  the  bankrupt  has,  from  inadvertence,  misdescribed 
in  his  schedules  the  land  claimed  by  him  as  exempt 
the  Bankrupt  Court  alone  has  power  to  correct  such 
error.  A  State  court  cannot  receive  mere  parol  evi- 
dence to  cure  such  mi8tuke.  Sup.  Ct.,  Alabama. 
ateeU  V.  Moody,  16  Nat.  Bankr.  Reg.  668. 

2.  When  the  sale  by  the  assignee  took  place  more  than 
two  years  after  the  assignment  to  him,  the  limitation 
of  suits  by  and  against  assignees  prescribed  by  the 
Bankrupt  Act  cannot  be  set  up  as  a  defense  to  a  col- 
lateral action  brought  against  the  bankrupt  by  one 
claiming  title  under  such  sale.  The  bankrupt  should 
avail  himself  of  it  on  application  to  vacate  the  sale.  lb* 


JURISDICTION. 

Of  Bankrupt  Court  to  relieve  from  judgment :  laches.— 
The  Bankrupt  Court  has  no  jurisdiction  to  relieve 
against  a  judgment  obtained  against  a  bankrupt  in  a 
suit  brought  against  him  after  his  adjudication,  in 
which  for  any  cause  he  has  failed  to  plead  his  dis- 
charge. Even  if  the  court  had  such  jurisdiction,  It 
would  not  interfere  to  relieve  the  bankrupt  against  the 
laches  of  his  counsel  and  himself.  U.  S.  Circ.  Ct.,  E. 
D.  Virginia.    In  re  Ferguson,  16  Nat.  Bankr.  Reg.  530. 

PRSriERBNCE. 

(h\e  taking  camxot  prove  debt:  vihat  constitutes.— A 
creditor  who  has  received  a  preference  contraxy  to  the 
provisions  of  sectipn  5084  of  the  Revised  Statutes  can- 
not prove  his  debt  after  the  preference  has  been  recov- 
ered from  him  by  the  assignee.  Where  M.,  in  pursu- 
ance of  a  scheme  to  obtain  a  preference  for  H.,  a 
creditor  of  the  bankrupt,  purchased  logs  of  the  bank- 
rupt and  subsequently  took  a  transfer  of  a  note  held 
by  H.,  /Kid,  that  he  held  such  note  as  trustee  for  II., 
and  that  the  acceptance  of  the  logs  was  a  preference. 
U.  8.  Dist.  Ct.,  8.  D.  New  Yoric.  In  re  SUin,  16  Nat. 
Bankr.  Reg.  660. 

SDRSTTSHIP. 

Mortgage  to  secure  surety  afterward  becoming  insol- 
vent: rights  of  creditors  of  principal  as  to. — If  a  mort- 
gage, pledge  or  lien  is  given  by  a  principal  debtor  to 
secure  his  surety,  and  both  become  insolvent,  the 
holders  of  the  debts  for  which  the  surety  is  bound 
have  an  equity  to  require  the  property  to  be  applied  to 
the  discharge  of  their  debts  specifically.  But  if  the 
surety  has  been  discharged  by  the  negligence  of  the 
creditors,  or  if  the  state  of  the  accounts  between  the 
parties  is  such  that  the  surety  has  lost  his  lien,  the 
creditors  have  no  equity.  The  creditors  must  apply 
their  security  so  as  to  prove  against  either  estate  for 
the  deficiency  only.  If  the  creditors  prove  in  full,  they 
waive  their  security.  U.  8.  Dist.  Ct.,  Massachusetts. 
Ex  pa)ie  Morris,  In  re  Foye,  16  Nat.  Bankr.  Reg.  5?2. 


COURT  OF  APPEALS  ABSTRACT. 

APPEAL. 

L  When  amount  in  controversy  -is  less  than  $500  no 
appeal  to  this  court,  even  if  judgment  is  for  more,— A 
judgment  appealed  from  was  for  $648.84  damages.  An 
item  of  $140.60,  about  which  there  was  no  controversy 
at  the  General  Term,  although  it  was  put  at  Issue  in 
the  pleadings  and  was  in  controversy  at  the  Circuit  up 
to  the  time  the  case  was  submitted  to  the  jury,  entered 
into  the  judgment.  Held,  that  the  case  was  not  ap- 
pealable to  the  Court  of  Appeals.  Appeal  dismissed. 
Broim  v.  Sigourney,  appellant.    Opinion  by  Folger,  J. 

2.  Amount  of  judgment  dodteted  does  not  govern,  but 
amount  in  controversy,—  Under  the  act  of  1874  (chap. 
322),  the  judgment  is  not  appealable,  and  the  Court  of 
Appeals  has  no  jurisdiction  to  review  it  if  the  amount 
in  controversy  is  less  than  $500,  whatever  may  be  the 
amount  at  which  the  judgment  is  docketed.  lb. 
[Decided  Jauuaiy  16, 1878.]  _ 

COLLISION. 

1.  Facts  constituting  negligence  in  management  of  boat, 
—  In  an  action  for  the  loss  of  a  canal  boat,  caused  by 
defendant's  tugs  being  forced  against  it  by  floating 
Ice,  it  appeared  that  the  boats  were  moored  to  a  dock 
near  by  each  other;  that  a  movement  of  the  ice  was 
to  be  expected  and  was  feared ;  thajbreue  of  the  |ugs  wai 
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fastened  to  the  dock ;  that  the  other  lay  outside  and 
abreast  of  the  first,  and  made  fast  to  it,  and  had  only 
one  line  fast  to  the  dock,  which,  it  was  testified,  was 
insufficient  under  the  circumstances,  and  there  was  no 
watch  kept  on  the  tugs ;  that  the  accident  took  place 
in  the  night,  and  was  caused  by  the  breaking  away  of 
the  tugs  from  the  wharf.  Held,  that  there  was  evi- 
.  dence  sufficient  to  support  a  finding  by  the  juiy  that 
the  accident  was  caused  by  defendant's  negligence. 
Judgment^below  affirmed.  Carpenter  v.  Eastern  JS-ans- 
portation  Line^  appellant.    Opinion  by  Rapallo,  J. 

2.  Evidence :  expert  witness  testify in{j  to  facts.—  An 
expert  witness  was  asked  this  question,  **  Did  Mr.  Car- 
penter, in  your  opinion  as  a  canal  boatman,  in  any 
way  omit  or  neglect  to  do  any  thing  which  he  might 
have  done  to  save  his  boat?"  Held,  improper.  An 
expert  may  be  asked  whether  certain  acts  which  are 
proven  are  seamanliko  and  proper  under  a  given  state  of 
circumstances,  but  he  cannot  be  allowed  to  express  an 
opinion  as  to  what  was  or  was  not  done  as  matter  of 
fact.  lb. 

3.  Collecti07i  of  insurance  money  no  defense  to  action 
for  loss  by  n':glig^nce.— The  court  below  refused  to 
allow  defendiint  to  show  that  the  plaintiff  was  insured 
and  had  received  the  amount  of  his  loss  from  the  in- 
surance company.    Held,  proper.  lb. 

[Decided  January  15, 1878.] 

DEFENSE. 

Motives  of  bringing  foreclosure  suit:  when  not. — 
Where,  in  an  action  to  foreclose  mortgage,  it  was 
claimed  that  tlie  owner  of  the  mortgage  bought  it  from 
motives  of  malice  toward  defendant,  and  solely 
with  a  rietv  to  sue  upon  it,  and  that  the  former  owner 
of  the  mortgage,  from  like  motives,  transferred  the 
mortgage  without  consideration.  Held,  not  to  consti- 
tute an  equitable  defense  to  the  action.  Order  below 
affirmed.  Mo)ris  v.  Tuthill,  appellant.  Order  per 
Curiam. 

[Decided  February  19,  1878.] 
PRAin>. 

In  obtaining  assessment  of  damages  by  referee :  evi- 
dem^e  of.  —  An  assessment  of  damages  for  keeping  a 
party  out  of  the  use  of  premises  by  means  of  an  in- 
junction which  was  not  sustained,  was  made  by  a 
referee  in  proceedings  of  which  the  sureties  of  the 
party  procuring  the  injunction  had  no  notice,  and 
at  which  the  principal  did  not  attend,  ?ield^  not  re- 
viewable in  an  action  on  the  undertaking  simply 'on 
the  ground  that  it  was  ex  parte  and  that  the  damages 
were  fixed  too  high.  But  it  would  be  open  to  attack 
on  the  ground  of  fraud ;  and  the  circumstance  that  the 
rental  value  of  the  premises  was  fixed  at  $4,000  per 
annum  in  the  assessment,  when  it  was  in  fact  worth 
only  $500,  would,  in  connection  with  the  fact  that  the 
adverse  party  was  absent,  be  sufficient  evidence  of 
fraud  to  invalidate  the  assessment.  Judgment  below 
reversed.  Jordan  v.  Volkenning^  appellant.  Opinion 
by  Rapallo,  J. 
[Decided  January  29, 1878.] 

NEOIJOENCB. 

Setting  fire  to  neighboring  building  by  sparks  from 
store:  evidence  in,—lu  an  action  for  setting  fire  to 
plaintiff's  building  by  a  negligent  use  of  a  stove  in  a 
switch  house  belonging  to  defendant,  it  was  shown 
that  a  pipe  from  the  stove  came  within  fifteen  feet  of 
plaintiffs  wooden  building,  that  wood  was  burned  in 
the  stove,  and  tliat  on  the  day  of  the  fire,  and  before, 
large  sparks'  had  been  seen  to  come  out  of  the  pipe. 


and  at  the  time  the  fire  took  place,  a  strong  wind  was 
blowing  from  the  switch  house  toward  plaintiff's 
building,  and  the  fire  began  in  a  point  near  by  the 
pipe.  Heldy  sufficient  to  submit  to  the  jury  the  question 
whether  the  fire  was  caused  by  sparks  ft'bm  the  stove. 
Judgment  below  affirmed.  Briggs  v.  New  York  Cei^ 
trcd,  etc.,  R.  R,  Co.^  appellant  Opinion  by  Rapallo,  J. 
2.  What  constitutes  negligence.— The  pipe  led  from  the 
top  of  stove  in  the  switch  house  perpendicularly  with- 
out elbow  or  crook  to  the  outer  air .  It  was  only  about 
eight  feet  long  and  without  any  spark  arrester.  Held, 
that  it  was  proper  to  submit  to  the  jury  whether  it  was 
not  uegligent  to  use  a  stove  thus  constructed  with 
wood  as  a  fuel.  lb. 
[Decided  January  15, 1878.] 

STATUTORY  CONSTRUCTION. 

Laujs  1056,  diap,  6:  adjoining  owners:  damage  done 
to  buildings  bg  adjoining  excavalions.— The  provision  of 
Laws  185 >,  chap.  6,  designed  to  protect  the  owners  of 
buildings  in  New  York  and  Brooklyn  against  damages 
from  excavations  of  adjoining  premises,  that  parties 
intending  to  carry  excavations  to  the  depth  of  more 
than  ten  feet  below  the  curb  shall  shore  up  and  pro- 
tect adjoining  walls  **  if  afforded  the  necessary  license 
to  enter  the  adjoining  laud,  and  not  otherwise,"  does 
not  require  that  the  owner  of  the  adjoining  laud  shall 
tender  to  the  person  making  the  excavation  a  license  to 
enter  his  land,  but  that  the  person  shall  apply  for  such 
license  before  making  the  excavations.  Order  below 
reversed.  Dorrity,  appellant,  v.  Rapp,  Opinion  by 
Andrews,  J.,  Allen,  Rapallo  and  £^rl,  .TJ., concurred; 
Church,  C.  J.,  Folger  and  Miller,  JJ.,  dissented. 
[Decided  January  29, 1878.  Reported  below,  U  Hun, 
374.] 


NEW  BOOKS  AND  NEW  EDITIONS. 

Barbour's  Reports,  Volume  67. 

Reports  of  cases  in  Law  and  Bquity  In  the  Supreme  Court 
of  the  State  of  New  York.  By  Oliver  L.  Barbour,  LL.D. 
Vol.  LXVII.  To  which  are  added  a  table  of  cases  re- 
ported in  the  67  volumes  of  the  series,  which  have  been 
alYlrmed,  reversed,  approved,  overruled,  etc.  Albany  : 
W.  C.  Little  &  Co.,  1878. 

^PHOSE  who  possess  the  sixty-six  volumes  of  the 
A  series  to  which  the  book  before  us  belongs,  and 
they  are  many,  will  of  course  want  this  volume  to 
complete  their  set.  Of  the  manner  in  which  the  reporter 
has  done  his  work  we  need  say  no  more  than  that  the 
present  volume  detracts  nothing  from  the  reputation 
achieved  by  Mr.  Barbour  in  the  course  of  his  long  and 
successful  career  in  connection  with  legal  publications. 
The  oases  contained  in  the  present  volume  extend  over 
a  period  of  seventeen  years,  embi*acing  those  de- 
cided in  February,  1860,  and  in  intervening  years  up 
to  July,  1877.  Among  the  cases  of  interest  appearing 
we  will  mention  these :  Nolan  v.  Dank  of  New  York 
Nat.  Banking  Assoc,  p.  34 :  A  check  on  a  bank  drawn 
January  21, 1865,  and  certified,  held  not  deemed  dis- 
honored in  June,  1865,  in  the  hands. of  tk  bona  fide 
holder  for  value  so  as  to  discharge  the  bank.  Camp- 
bellv.  Page,  p.  113:  One  letting  a  horse  for  hire  la 
bound  to  inform  the  hirer  of  its  vicious  qualities, 
otherwise  he  will  be  liable  for  damages  resulting  to  the 
hirer  from  such  qualities.  Patrick  v.  Excelsior  Life 
Jnsurayice  Co.^  p.  202:  Suicide,  though  It  has  beeu 
called  a  felony,  will  not  avoid  a  life  insurance  policy 
under  a  condition  that  the  policy  be  void  if  the  assured 
die  "  in  the  known  violation  of  the  law  of  the  State.'* 
People  ex  rel.  Bixby,  p.  221 :  A  room  in  a  house  of 
prostitution  not  open  to  the  general  public,  but  only 
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to  those  permitted,  and  pRjiiiK  mouej  to  eiiter,  held  a 
"public  place  "  under  the  provisions  of  the  statute  for- 
bidding: indecent  exposure  of  the  person  in  a  public 
place.  UniUd  StaUJi  v.  Qraff,  p.  804:  The  United 
States  maj  sue  in  the  State  court«  for  duties  due  on 
imported  articles.  Johnson  v.  Utlca  Water  Works  Co.^ 
p.  416:  A  water-works  company  had  power  under  its 
charter  to  take  real  estate  for  the  purpose  of  supplying 
water  to  a  city ;  hM^  that  it  was  not  limited  to  a  single 
proceeding  or  acquisition  of  real  estate,  but  might 
take  successive  proceedings.  MonellY.  North,  Cent.  R, 
R.  Co. :  Where  one  of  several  connecting  lines  of 
carriers  contracts  with  a  shipper  to  transport  goods  to 
a  place  of  destination,  serrioe  in  transportation  per- 
formed by  the  connecting  lines  is  presumed  to  be  per- 
formed by  them  as  agents  of  the  contracting  carrier. 
The  table  of  cases  in  the  various  volumes  of  Barbour's 
Supreme  Court  Reports,  affirmed,  reversed,  approved, 
overruled,  etc.,  will  prove  very  valuable  to  those  who 
have  occasion  to  consult  these  volumes.  The  volume 
is  finely  printed  and  bound. 

HOHAKS*  BaNKEBS*  ALMANAC    FOR  1878. 

The  Bankers'  A Imanaofand  Register  for  ISTaTwenty-seventb 
annual  volume,  containing  full  and  carefully  corrected 
lists  of  the  National  banks.  State  banica  and  private 
bankers  of  the  United  States,  etc.,  the  Savings  banks. 
Trust  companies  and  Safe  deposit  companies,  etc.,  the 
banlisand  bankers  of  Canada,  Burope,  Asia,  Africa, 
South  America,  West  Indies,  etc.,  a  summary  of  the 
Statute  of  Limitations,  Interest  laws  and  the  laws  of 
grace  on  sight  bills  in  each  of  the  States,  etc.  With 
Calendar  of  Important  events,  etc.  Bdlted  by  Benjamin 
Homans.  Copyright  1878  by  J.S.  Homans,  publisher,  New 
York.  Published  at  the  office  of  the  Bankers'  Magazine. 

This  annual  has  become  an  almost  indispensable  part 
of  the  library  of  every  bank  and  banker,  as  it  con- 
tains a  summary  of  matters  that  are  gathered  in 
no  other  shape.  The  information  given,  evexy  fact  of 
which  is  liable  to  be  of  essential  importance  to  those 
doing  financial  business,  can  be  depended  upon  as 
reliable.  The  summary  of  the  Statutes  of  limitation, 
the  interest  laws,  and  laws  of  grace  on  sight  bills  in 
the  States  and  Territories  is  the  best  brief  statement 
of  law  upon  those  subjects  that  we  have  met  with. 
The  volume  is  well  indexed  and  is  in  every  respect 
equal  to  the  preceding  numbers  of  the  series,  which 
are  familiar  to  all  busiuess  men. 

liAW  OF  Limited  Pabtnbbships. 
The  Law  of  IMnited  Partnerthipe  and  Compromiges  by  Joint 
Debtors  in  t/i«  State  of  New  York,  with  an  Appendix  of 
Forms.    New  York .  Wright  &  Schondelmeler,  1878. 

This  brochure  is  made  up  of  chapter  XVII  of 
Crary*8  Law  and  Practice  in  Special  Proceedings^ 
with  forms.  In  form  it  is  convenient,  in  cost  small, 
and  in  all  respects  it  is  desirable,  we  should  suppose,  to 
those  interested  in  the  subjects  of  which  it  treats. 
» 
COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Friday, 
February  22, 1878: 
Motion  for  reargument  denied  with  $10  costs  —  Coe 

V.  Cassiday;  Dorrity  v.  Rapp. Judgment  affirmed 

with  costs  — Bruce  v.  Carter;  Davis  v.  VanBuren; 
Yllasv.  New  York  Central  Insurance  Company;  Ma- 
son V.  Decker;  Driggsf.  Bliss. Judgment  reversed 

and   judgment  for  defendant   dismissing  complaint 

with  costs  —  Hagadorn  v.   Raux. Orders  handed 

down  —  Ordered  that  the  court  take  a  recess  until 
Monday,  the  18th  day  of  March,  1878.  No  argument 
will  hereafter  be  heard  unless  the  printed  oases  are 
properly  indexed .  The  names  of  counsel  arguing  case 
must  appear  on  the  brief. 


CORRESPONDENCE. 

A.DJ0T7RNMENTS  OUT  OF  COURT. 

To  the  Editor  of  the  Albany  Law  Journal : 

Snt— At  the  last  term  of  the  Circuit  Court,  Oyer  and 
Terminer,  and  Special  Term  of  the  Supreme  Court  of 
Chautauqua  county,  several  interesting  questions  were 
raised  relative  to  the  power  of  a  judge  out  of  court  to 
adjourn  a  term  thereof,  under  section  86  of  the  Code. 
It  appears  that  Judge  Barker,  the  judge  designated  to 
,  hold  the  term,  by  reason  of  illness,  was  unable  to  at- 
tend at  the  time  and  place  fixed  for  holding  the  court. 
On  the  morning  of  the  first  day  of  court  Judge  Bar- 
ker  made  au  order,  of  which  the  following  is  a  copy : 
State  of  New  York,     )  .„ 
Chautauqua  County,  j  *** 
I,  George  Barker,  one  of  the  justices  of  the  Supreme 
Court  appointed  to  hold  a  Circuit  Court,  Special  Term, 
and  Oyer  and  Terminer,  in  and  for  the  county  of 
Chautauqua,  on  the  7th  day  of  January,  1878,  being 
unable  to  attend  and  hold  the  said  court  on  account  of 
illness,  do  hereby  order  and  direct  that  the  said  courts 
be  and  the  same  are  adjourned  over  to  Monday  next, 
the  Uth  inst.,  at  10  a.m. 
This  order  to  be  entered  in  the  minutes  of  the  court. 
Witness  my  hand  this  7th  day  of  January,  1878. 

George  Barker. 
To  the  Sheriff  of  Chautauqna  county,  the  Clerk  of  Chau- 
tauqua county. 

This  order  was  delivered  to  the  sheriff,  who,  on  th© 
morning  of  the  first  day  of  court,  attended  at  the  court- 
house in  Mayville  and  adjourned  the  court  in  pursu- 
ance thereof.  On  the  Uth  day  of  Jauuaxy,  Judge 
Barker,  being  still  unable  to  hold  the  court,  made  an- 
other order,  of  which  the  following  is  a  copy : 

State  of  New  York,     )  _. 
Chautauqua  County,  )  *•• 

I,  George  Barker,  one  of  the  justices  of  the  Supreme 
Court  appointed  to  hold  a  Circuit  Court,  Special  Term, 
and  a  Court  of  Oyer  and  Terminer,  in  the  village  of 
Mayville,  in  and  for  the  county  of  (Chautauqua,  on  the 
14th  day  of  January,  1878,  being  unable  to  attend  and 
hold  the  same  on  account  of  illness,  do  hereby  adjourn 
the  same  to  the  16th  day  of  January,  1878, 10  A.  m. 

This  order  to  be  entered  in  the  minutes  of  the  court 
by  the  clerk. 

Dated  January  Uth,  1878. 

George  Barker. 
To  the  Sheriff  of  Chautauqua  county,  the  Clerk  of  Chau- 
tauqua county. 

By  virtue  of  this  order  the  sheriff  attended  at  the 
court-house  on  the  morning  of  the  Uth  of  January 
and  further  adjounied  the  court  to  the  16th  day  of 
January,  1878,  at  10  A.  m.  On  the  second  adjourned 
day  Judge  Haight,  of  the  Supreme  Court,  attended, 
and  opened  a  Circuit  Court,  Special  Term,  and  Oyer 
and  Terminer.  The  legality  of  the  two  adjournments 
are  raised  during  the  court,  upon  several  motions,  and 
Judge  Haight  held  the  adjournments  were  regular 
and  valid. 

These  two  adjournments  were  made  under  section 
86  of  the  Code,  which  is  new.  There  was  no  adjourn- 
ment had  pursuant  to  the  provisions  of  section  85,  for 
that  provides  only  for  an  adjournment  by  the  sheriff 
or  clerk  to  nine  o'clock  of  the  next  day,  in  case  the 
judge  authorized  to  hold  the  term  does  not  come  the 
filrst  day;  and  if  the  judge  does  not  attend  by  four 
o'clock  of  the  second  day,  then  the  sheriff  or  clerk 
must  adjourn  the  court  without  day.  The  36th  section 
contemplates  an  adjournment  to  some  future, day  cer- 
tain, by  the  sheriff  or  clerk,  if  before  four  o'clock  of 
the  second  day  the  sheriff  or  clerk  receives  from  a 
judge  authorized  to  hold  the  term,  a  written  direction 
to  so  adjourn,  Instead  of  adjourning  It  as  prescribed 
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In  section  36,  that  is,  without  day.  Prior  to  the  new 
Code  there  was  no  authority  in  a  judge  out  of  court  to 
adjourn,  or  direct  an  adjournment  of  the  court.  The 
clerk  or  sheriflf  was  the  only  person  authorized  to  ad- 
journ, and  now  a  judge  out  of  court  can,  under  the 
circumstances  provided  for  by  the  Code,  direct  nn 
adjournment.  There  is  no  provision  for  a  seconder 
further  adjournment  upon  the  written  direction  of  the 
judge. 

The  power  to  adjourn  the  court  is  a  statutory  au- 
thority, and  the  policy  of  the  law  is  to  restrict  this  power 
within  the  limits  of  the  statute,  and  thereby  inspire 
confldence  in  the  administration  of  justice.  It  is  the 
right  of  every  citizen  to  know  the  times  and  places  for 
holding  courts,  where  his  liberty  or  property  may.  be 
put  in  jeopardy.  People  v.  Norlhrup,  87  N.  Y.  206.  It 
was  one  of  the  causes  of  complaints  of  the  Colonists 
in  the  early  history  of  this  country,  that  the  Crown 
appointed  the  courts  at  unseasonable  times  and  incon- 
venient places,  greatly  to  the  injury  of  the  parties  who 
had  matters  pending  before  the  court.  To  avoid  this, 
the  legislature  has  determined  that  all  the  judges  of 
the  district  shall  unite  in  appointing  the  times  and 
places  of  holding  the  various  terms  of  court,  and 
require  that  the  appointments  thus  made  shall  be  pub- 
lished in  the  State  paper  for  three  weeks  before  any 
court  shall  be  held  in  pursuance  of  them.  Section  44 
provides  for  all  oases  and  proceedings  in  cases  of  fail- 
ure to  adjourn^  so  that  such  failure  can  work  no  real 
injury  to  any;  there  is,  therefore,  no  necessity  for  a 
forced  construction  of  the  Code.  In  case  a  term  of 
court  should  fail,  and  public  interest  require  it,  the 
governor  ^is  authorized  by  section  234  to  appoint 
exti*aordiuary  terms  of  the  Supreme  Court,  and  he  is 
also  to  give  notice  of  the  appointment  as  in  his  judg- 
ment the  public  Interest  requires.  Section  237  pro- 
vides that  the  governor  may  designate  a  justice  of 
the  Supreme  Court  to  preside  at  the  tei*m  of  Oyer  and 
Tei-miner  or  Circuit  Court  in  case  there  is  danger  of 
the  term  failing. 

The  Oyer  and  Terminer  wad  adjourned  the  same  as 
tbe  Circuit.  It  has  been  decided  that  a  Circuit  judge 
in  court  could  not  adjourn  the  Oyer  and  Terminer, 
and  such  is  the  law  now.  In  the  case  of  The  People  v. 
Drodioell^  2  Cowen,  415,  it  was  held  [that  a  court  of 
Oyer  and  Terminer  cannot  be  adjourned  by  a  Circuit 
judge,  or  otherwise,  by  reason  that  a  number  of  the 
county  judges  suflSoient  to  make  a  quorum  are  not 
present  at  the  day  appointed  for  holding  it.  To  hold 
that  a  judge  out  of  court  has  greater  authoiity  to  ad- 
journ the  term  he  is  appointed  to  hold,  than  he  would 
have  if  sitting  in  term,  would  be  in  conflict  with  the 
general  principles  of  law ;  yet  such  must  be  the  con- 
struction if  It  is  held  that  an  Oyer  and  Terminer  may 
be  adjourned  upon  the  written  direction  of  a  judge 
out  of  coui*t. 

By  the  Constitution  and  the  statutes,  the  Court  of 
Oyer  and  Terminer  was  organized  an  independent 
court,  not  continuing  as  other  courts  with  succeeding 
terms.  People  v.  Appo,  18  How.  350.  It  cannot  by 
Implication  be  embraced  in  the  Circuit,  although  held 
at  the  same  time,  for  they  are  distinct  in  oi'ganlzation, 
and  in  jurisdiction,  and  are  so  recognized  by  tbe  Con- 
stitution. On  the  first  day  of  the  term  of  the  court, 
there  was  in  attendance,  at  the  court-house  in  May- 
ville,  the  county  judge  and  two  justices  of  Sessions, 
who  were  authorized  to  sit  in  the  Court  of  Oyer  and 
Tei-miner,  and  they  constituted  a  majority  of  the  court, 
although  not  authorized  to  organize  or  hold  it.    It 


seems  that  if  there  was  any  authority  vested  in  any 
one  to  adjourn  the  Oyer  and  Terminer,  it  was  vested 
in  the  county*  judge  and  justices  of  the  Sessions  by 
virtue  of  section  34  of  the  Code,  for  it  is  there  provided 
that  any  judge  of  the  court  may  adjouni  a  term  there- 
of in  the  absence  of  a  sufficient  number  of  judges  to 
hold  the  term.  From  these  provisions  ot  the  (^ode, 
and  authorities  cited,  it  would  seem  that  the  Over  and 
Terminer  must  have  failed  on  tbe  first  day  of  the  term 
by  reason  of  an  unauthorized  adjournment,  and  that 
the  second  adjournment  of  the  Circuit  or  Oyer 
and  Terminer  was  clearly  without  authority  of  law. 
Jamestown,  N.  Y.,  Febrtiary  18, 1878.  H. 


**Thb  Wat  Out"  for  Surettbs. 
To  (he  Editor  of  ttie  Albany  Laic  Jonntal: 

Sir— As  one  emerges  from  the  cars  at  the  terminus 
in  London  of  many  of  the  railways,  he  sees  over  the 
door  of  exit,  in  immense  letters,  the  words,  "The 
way  out."  The  expression  recurred  to  me  when  I 
read  the  case  [of  Jiisley  v.  Brown^  07  N.  Y.  100. 
To  all  Inquiring  sureties  the  remedy  for  their  infelici- 
tous condition  is  there  prescribed,  and  if  they  will 
onlv  read  and  heed  they  will  there  find  the  way  out  of 
their  contract.  It  has  occurred  to  me  that  a  fair  head- 
note  to  that  case  might  be  paraphrased  from  Gold- 
smith : 

When  once  a  "  surety"  feels  his  folly, 

And  plaintifTs  sue  to  hasten  pay. 
What  charm  can  ease  his  melancholy, 

How  can  he  move  the  court  for  "stay?" 
If  he's  too  good  for  *^  nulla  &0)»a," 
And  can't  from  jurisdiction  fly, 
His  heirs  get  cauaa  mortis  <lona^ 
And  he  "relief"  if  he  will— die. 
Rochester,  February  23, 1878.  F.  A.  W. 


NOTES. 

THE  February  number  of  the  Law  Magazine  and 
lieview  contains  an  unusual  number  of  valuable 
articles.  Sir  Travers  Twiss  contributes  what  purports 
to  be  a  review  of  the  work  of  Albtricus  Gentilison  the 
Right  of  War,  but  which  is  in  reality  a  veiy  entertain- 
ing history  of  the  life  of  Qentilis.  Charles  Clnrk  fol- 
lows with  a  critical  discussion  of  the  subject  of 
General  Average.  The  third  article,  upon  the  Curiosities 
of  English  law  by  Robert  Collier,  deals  with  the  sub- 
ject of  Usurious  Contracts  with  expectant  heii-s. 
"  The  Laws  of  War  and  the  Institute  of  International 
Law"  is  a  reproduction,  with  brief  editorial  comment, 
of  a  paper  on  that  subject  issued  by  the  Institute 
named.  "The  Block  in  the  Common  Law  Divisions," 
by  J.  V.  Vesey  Fitzgerald,  Is  of  local  interest  only. 
"  Law  and  ("ustom  Among  the  Southern  Slavs"  is  a 
very  interesting  and  instructive  description  of  the 
laws  and  customs  of  a  people  about  whom  we  know 
but  little.  The  closing  article  by  G.  Broke  Freeman, 
on  the  "Evidence  of  Experts,"  treats  the  subject  In  a 
careful  and  learned  manner.  The  Digest  of  Select 
Cases  Is  well  selected,  and  the  Book  Reviews  are,  as 
usual,  written  with  discriminutiou  and  fairness. 

A  correspondent  of  the  Nafion  suggests  a  method  in 
which  the  debts  of  defaultingStates  may  be  collected.  lu 
referring  to  tbe  unpaid  bonds  of  Tennessee,  he  says: 

"  New  York  can  sue  Tennessee  in  the  Supreme 
Court  of  the  Unitiul  Slates.  Let  her  take  the  Tennes- 
see botids  of  her  citizens,  giving  her  own  in  exchange 
for  them,  having  a  longer  time  to  run,  the  transaction 
being  upon  such  terms  that  she  cannot  in  any  event 
lose  thereby.  Perhaps  it  would  answer  for  her  merely 
to  undertake  to  collect  the  Tennessee  bonds  for  a 
commission.  An  agent  to  whom  commercial  paper  is 
transferred  for  purposes  of  collection  may  sue  thereon 
in  his  own  name.  But  some  arrangement  by  which 
New  York  should  sue  on  the  bonds  in  her  own  name 
could  easily  be  made.  There  would  then  be  no  diffi- 
culty in  New  York's  obtaining  a  judgment  in  the 
Supreme  Court  of  the  United  States  against  Tennes- 
see." 

There  would  be  some  trouble  about  enforcing  collec- 
tion of  the  judgment,  but  mandamus  to  the  legislature 
of  the  State  is  suggested.  In  c.ise  that  should  prove 
insufficient,  Congress  might  provide  a  remedy. 
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Tkb  PuBUBHjrats  of  the  Law  Joubnal  Issue  with  this 
number  a  sixteen-page  Supplement  oontalnlng  the  General 
Laws  of  the  State  and  the  laws  relating  to  the  City  of  New 
York,  thus  far  passed.  Subscribers  to  the  Law  Journal 
desiring  to  recelTe  this  and  the  subsequent  Supplements 
should  remit  one  dollar.  To  persons  not  subscribers  to  the 
Law  Journal  the  Supplements  will  be  sent  on  receipt  of 
$2.50. 


The  Albany  Law  Journal. 


ALBANTy  March  9,  1818. 


CURRENT  TOPICS. 

THE  supplemental  nine  chapters  of  the  Code  of 
Civil  Procedure  have  passed  both  houses  of 
the  legislature  by  a  majority  so  large  as  to  render  it 
of  little  moment  whether  the  Qovemor  gives  them  his 
approval  or  not.  The  vote  in  the  Senate  was  17  to 
4,  and  in  the  Assembly  78  to  21.  These  chapters 
are  to  go  into  operation  July  1st  An  obstruction- 
ist in  the  Senate  undertook  to  delay  or  defeat  the 
passage  of  the  bill  by  insisting  that  the  chapters 
be  read  section  by  section,  and  this  being  refused, 
he  and  his  friends  now  insist  that  the  bill 
was  not  passed  in  accordance  with  the  re- 
quirements of  the  Constitution.  It  is  not  at  all 
unlikely  that  some  adventurer  with  a  hopeless  case 
will  not  long  hence  endeavor  to  topple  over  this 
bulky  structure  of  the  Commissioners,  on  the 
ground  that  the  Senate  would  not  read  it.  In  this 
connection  we  must  again  call  the  attention  of  the 
members  of  the  legislature  to  the  necessity  of  mak- 
ing provision  for  continuing  the  revision  of  the 
statutes.  The  work  is  too  far  advanced  —  has  al- 
ready cost  too  much,  i«  too  much  needed,  to  be  allowed 
now  to  fail  The  Civil  Code,  which  embraces  the 
great  body  of  substantive  civil  law,  is  ready  for 
submission  to  the  profession  and  the  legislature. 
Mr.  Emott,  also,  has  nearly  completed  the  Criminal 
Code,  which  includes  the  law  relating  to  crimes  and 
their  punishments,  and,  we  are  happy  to  say,  has  so 
nearly  followed  the  Penal  Code  of  1865  as  to  insure 
a  creditable  performance.  Now  let  the  legislature 
continue  the  Commission  with  some  instructions 
as  to  the  completion  of  the  work  until  at  least  these 
two  Codes  are  completed.  There  certainly  ought  to 
be  enough  continuity  of  purpose  in  the  legislature 
of  this  State  to  finish  a  work  so  far  advanced. 


The  Revision  Commission  has  submitted  to  the 
legislature,  during  the  week,  two  acts:  one  relating 
to  the  fees,  salaries  and*  other  compensation  of  offi- 
cers connected  with  the  administration  of  justice 
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in  civil  cases,  and  the  other  amending  the  Code  of 
Civil  Procedure  now  in  operation.  The  fee  bill  is 
one  urgently  needed,  and  one  likely  to  excite  unus- 
ual interest,  as  it  comes  home  to  the  '^  business  and 
bosoms "  of  a  very  large  number  of  "  fellow  citi- 
zens." Among  other  changes  the  fees  of  referees 
are  increased  to  six  dollars  a  day.  The  sum  named 
should  have  been  ten  dollars,  as  any  one  fit  to  hear 
a  reference  deserves  at  least  that  sum,  and  then  no 
higher  amount  should  have  been  allowed  by  consent 
of  parties  or  otherwise,  save  on  an  order  of  the 
court  The  amendment  act  makes  changes  in  some 
sixty  sections  of  the  Code  which  experience  has 
shown  to  be  desirable. 


In  the  supplement  of  laws  issued  with  this  num- 
ber of  the  Law  Journal,  is  an  act  which  makes  it  a 
misdemeanor  to  knowingly  sell,  use  or  expose  ^^  any 
horse  or  other  animal  having  the  disease  known  as 
glanders,  or  farcy,  or  any  other  contagious  or 
infectious  disease,  by  such  person  known  to  be  dan- 
gerous to  human  life,  or  which  shall  be  diseased  past 
recovery."    The  act  further  provides  as  follows: 

§  2.  Every  animal  having  glandcn^  or  farcy,  shall 
at  once  be  deprived  of  life  by  the  owner  or  person 
having  charge  thereof,  upon  discovery  or  knowl- 
edge of  its  condition ;  and  any  such  owner  or  per- 
son omitting  or  refusing  to  comply  with  the  provis- 
ions of  this  section  shall  be  guilty  of  a  misdemeanor. 

Of  the  constitutionality  of  this  second  section 
we  doubt.  So  long  as  a  person  keeps  animals  af- 
fected with  contagious  diseases  upon  his  own  prem- 
ises he  is  guilty  of  no  invasion  of  the  rights  of 
others  (FHkher  v.  Clark,  41  Barb.  329) ;  nor  can  he 
be  deprived  of  them  "  without  due  process  of 
law."  He  is,  of  course,  bound  at  his  peril  to  keep 
them  from  harming  otliers,  and  if  he  takes  them 
into  a  public  place,  then  the  police  power  of  the 
government  may  punish  him  for  his  disregard  of 
the  public  weal.  Mills  v.  The  N.  Y,  db  Harlem  B.  R 
Co.y  2  Rob.  236;  Bamum  v.  VanDusen,  16  Conn. 
200;  Eaton Y,  Winne,  20  Mich.  156;  S.  C,  4  Am. 
Rep.  377;  MuUett  v.  Mason,  L.  R,  1  C.  P.  569; 
FulU  V.  Wycoff,  25  Ind.  821.  At  best  it  is  a 
very  curious  piece  of  legislation.  It  threatens 
with  severe  punishment  the  omission  to  do  an 
act  which  is  required  to  be  done  in  a  contingency 
about  which  there  is  liable  to  be  differences  of  opin- 


Among  the  bills  introduced  in  the  legislature 
during  the  past  week,  not  elsewhere  noticed,  are 
these :  Requiring  attorneys  and  counselors  entitled 
to  practice  in  the  courts  of  the  State  to  register 
with  the  clerk  of  the  Court  of  Appeals  a  copy  of 
their  certificate  of  admission,  or,  if  admitted  be- 
fore 1867,  an  affidavit  of  the  fact;  providing  that 
attorneys  shall  be  e3H>fficio  notariesjubUc ;  provid- 
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ing  that  the  verdict  of  nine  jurors  shall  be  sufficient 
in  civil  cases ;  permitting  a  person  having  husband, 
wife,  child  or  parent  to  devise  or  bequeath  to  a  be- 
nevolent or  other  society  only  one-fourth  of  his 
estate,  after  paying  debts,  and  requiring  such  de- 
vise, to  be  vaUd,  to  be  made  more  than  two  months 
before  death ;  and  repealing  laws  exempting  from 
taxation  the  property  of  churches  and  clergymen. 


The  bills  relating  to  attorneys,  above  mentioned, 
we  are  sure  will  meet  the  approval  of  the  profes- 
sion. An  authentic  list  of  attorneys  entitled  to 
practice  in  the  courts  of  the  State  is  very  much 
needed,  and  the  method  provided  will  undoubtedly 
secure  it.  When  the  requirements  for  admission  to 
the  bar  were  so  easy  that  any  one  of  ordinary  intel- 
ligence could  enter  with  but  a  brief  preparation, 
there  was,  perhaps,  little  temptation  to  surrepti- 
tiously assume  the  title  of  attorney,  but  as  the  bar- 
riers have  become  more  difficult  to  overcome,  there 
are  many  who  do  not  hesitate  to  hold  themselves  out 
to  be  what  they  are  not  There  is  at  present  no 
easily  available  means  of  determining  whether  a 
person  claiming  to  be  an  attorney  has  been  actually 
admitted,  a  difficulty  which  the  proposed  registra" 
tion  will  remedy.  The  proposal  to  constitute  all 
attorneys  notaries  public  is  a  proper  one,  and  has 
been  brought  before  previous  legislatures.  A  jeal- 
ousy of  the  profession  or  some  other  cause  has 
heretofore  operated  to  defeat  the  measure,  but  we 
have  hopes  of  better  success  this  time. 


The  difficulties  which  are  liable  to  result  from 
the  decision  in  the  Franconia  case  have  led  to  the 
introduction  into  the  English  Parliament  of  a  bill 
wherein  the  authority  of  the  government  and  the 
jurisdiction  of  the  courts  of  the  Kingdom  are  declared 
to  extend  three  miles  from  its  shores.  It  has,  until  the 
discussion  raised  by  that  case,  been  generally  believed 
that  the  jurisdiction  of  every  independent  State 
embraced  the  extent  of  sea  mentioned,  and  the  doc- 
trine that  the  courts  were  without  jurisdiction  over 
acts  done  by  foreigners  within  that  belt  was  adopted 
by  a  divided  court,  six  judges  dissenting  from  the 
view  of  the  majority,  who  numbered  seven.  And 
even  one  of  the  majority,  Mr.  Justice  Lush,  is  re- 
ported to  have  said  that  if  Parliament  had  on  any 
occasion  declared  the  waters  within  the  three  miles' 
limit  to  be  part  of  the  United  Kingdom,  he  would 
have  been  of  opinion  that  the  courts  of  law  had 
jurisdiction.  Such  a  declaration  is  contained  in 
the  Foreign  Enlistment  Act,  but  it  was  not  brought 
to  the  notice  of  the  judge.  The  bill,  it  is  stated, 
will  pass  Parliament  without  dissent,  and  will  tend 
to  render  more  definite  a  very  important  principle 
of  international  law. 


What  is  known  as  the  Emma  Mine  suit,  which 
has  been  pending  before  the  United  States  Cir- 
cuit Court  for  a  year  or  more,  was  disposed  of 
by  Judge  Wallace  on  the  2d  inst.,  a  motion  for  a 
new  trial,  made  by  the  plaintiffs,  having  been  de- 
nied. This  suit,  which  was  an  attempt  to  revive,  on 
this  side  of  the  water,  a  litigation  that  had  been 
somewhat  fruitlessly  conducted  in  the  English 
courts,  was  brought  to  recover  $5,000,000,  which  it 
was  claimed  that  the  plaintiff,  a  corporation,  had 
lost  through  the  sale  to  it  by  defendants  of  a  mine, 
falsely  and  fraudulently  represented  to  be  of  great 
value.  The  jury,  as  will  be  remembered,  rendered  a 
verdict  for  the  defendants*  The  court,  in  a  lengthy 
opinion,  holds  that  there  were  no  mistakes  made  in 
relation  to  the  admission  and  exclusion  of  evidence, 
and  that  upon  the  evidence  a  case  was  not  presented 
for  a  new  trial  The  complaint  alleged  that  the 
defendants  sold  the  mine  to  plaintiff  by  means  of 
fraud  and  deceit,  and  in  consummation  of  an 
original  fraudulent  scheme.  The  inquiry  related  to 
the  state  of  mind  of  the  defendants,  and  while  the 
evidence  disclosed  many  circumstances  connected 
with  the  sale  which  strongly  impeached  the  honor 
and  morality  of  the  transaction,  these  were  to  be 
eliminated  from  the  case  except  so  far  as  they  bore 
on  the  question  of  fraud ;  and  the  court  could  not 
say  that  they  so  established  the  fraud  charged  as  to 
warrant  a  disturbance  of  the  verdict. 


The  well-known  Bradlaugh-Besant  case  has  been 
reversed  on  appeal  by  the  English  Court  of  Appeals. 
It  will  be  remembered  that  the  defendants  were  tried 
by  the  Court  of  Queen's  Bench  upon  an  indictment 
charging  them  with  unlawfully  publishing  an  ob- 
scene book  called  "Fruits  of  Philosophy."  The 
defendants,  at  the  trial,  moved  to  quash  the  indict- 
ment on  the  ground  of  its  insufficiency,  because  the 
book,  or  any  passage  thereof,  was  not  set  forth  in 
the  indictment.  The  court  overruled  the  motion 
citing  as  authority  the  American  cases,  Comnumr 
wealth  V.  HohMSy  17  Mass.  886 ;  and  CcmmonwedUh 
V.  Sharpl^ssy  2  Serg.  &  Rawle,  91.  In  the  former 
case,  Parker,  C.  J.,  said:  "It  can  never  be  required 
that  an  obscene  book  should  be  displayed  upon  the 
records  of  a  court,  for  this  would  be  to  require  that 
the  public  itself  should  give  permanency  to  inde- 
cency." This  reason  seems  to  have  influenced  Chief 
Justice  Cockbum  in  giving  judgment  against  the 
defendants,  though  the  reasons  set  forth  by  him 
were  that  setting  out  the  whole  book  would  be  in- 
convenient, that  it  would  be  far  more  reasonable 
that  the  objection  should  be  taken  by  demurrer  be- 
fore the  trial,  and  that  the  publication  was  a  pub- 
lic nuisance.  The  Court  of  Appeal  overruled  the  ob- 
jections raised  by  the  Lord-  Chief  Justice,  answering 
that  it  would  hardly  ever  be  necessary  to  set  forth 
the  whole  book,  and  that  the  same  reasoning  would 
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apply  to  other  cases;  that  though  the  demarrer 
suggested  would  be  a  more  reasonable  course  to 
adopt,  the  law  is  that  the  objection  may  be  raised 
after  verdict,  and  that  a  public  nuisance  is  no  ex- 
ception to  the  general  rule  requiring  the  words 
which  constitate  the  offense  to  be  set  out  We 
think  that  the  decision  of  the  Ck>urt  of  Appeal  is 
the  correct  one.  And  it  might  be  said,  in  answer  to 
the  reason  given  in  the  American  cases  cited,  that 
the  purity  of  the  records  of  the  court  ought  not  to 
stand  in  the  way  of  giving  a  person  charged  with 
an  offense  like  the  one  here  charged  an  opportunity 
of  knowing  what  is  alleged  against  him  with  cer- 
tainty, which  he  cannot  have  in  case  the  indecent 
words  are  not  set  out 


The  Supreme  Court  of  Illinois,  in  the  case  of  jSSq^- 
f&rd  Y.  PiopU,  decided  on  the  7th  of  Jane  last,  and 
to  appear  in  the  85th  Illinois  Reports,  passed  upon 
a  novel  question  in  the  law  ^relating  to  receivers. 
In  this  case  an  injunction  was  granted  by  a  State 
court  and  served  on  a  railway  company,  restraining 
it  and  its  servants  from  obstructing  a  public  avenue 
in  a  city,  with  its  trains.  Thereafter  a  receiver  of 
the  company  was  appointed  by  a  Federal  court  in  a 
proceeding  instituted  therein.  The  Illinois  court 
decided  that  the  injunction  was  binding  on  the  re- 
ceiver, and  that  he  would  be  punishable  for  con- 
tempt in  disobeying  the  mandate  of  the  writ  The 
court  held  that  a  receiver  of  a  railway  company, 
appointed  to  manage  its  business,  is  legally  the  agent 
of  the  |cx>mpany,  though  under  the  direction  of  the 
court  appointing  him,  and  that  such  court  in  mak- 
ing the  appointment  has  no  power  to  enlarge  or 
restrict  the  corporate  powers  conferred  on  the  cor- 
poration by  its  charter;  that  the  receiver  is  bound 
by  the  charter  to  the  same  extent  that  the  directors 
of  the  company  are,  and  that,  if  the  company  is  un- 
der a  legal  obligation  to  do  or  not  to  do  a  certain 
act,  the  same  obligation  will  devolve  upon  the  re- 
ceiver* To  the  same  effect,  see  8t.  Jo6^  etc,,  B,  R, 
Co,  Y.  Smithy  16  Alb.  L.  J.  408.  These  conclusions 
are  so  sensible  and  well  put  that  they  will  receive 
general  approval  A  receiver  has,  by  virtue  of  his 
position,  no  greater  rights  than  the  person  whose 
place  he  takes,  and  if  he  undertakes  to  exercise 
other  rights  the  ofScial  position  he  holds  does  not 
shield  him. 


NOTES  OF  CASES. 

IN  Kane  v.  Mbemia  Ins,  Co.,  10  Vroom,  697,  the 
Court  of  Errors  and  Appeals,  of  New  Jersey, 
decides  that  in  an  action  on  a  policy  of  insurance 
against  loss  by  fire,  where  the  defense  is  that  the 
property  insured  was  willfully  burned  by  the  assured, 
the  rule  in  civil,  and  not  in  criminal  cases,  as  to  the 
mumOum  of  Droof.  anolies.  and  a  chanre  to  the  iurv 


that  the  defendant  is  bound  to  establish  the  defense 
beyond  a  reasonable  doubt,  and  by  the  same  meas- 
ure of  proof  that  would  be  necessary  to  convict  the 
plaintiff  if  he  was  on  trial  upon  an  indictment 
charging  that  offense,  is  erroneous.  This  rul- 
ing is  contrary  to  the  doctrine  of  ThurteU  v. 
Beaumont,  1  Bing.  889,  which  holds  that  the 
defense  that  the  plaintiff  had  willfully  set  firo 
to  the  premises  must  be  as  fully  and  satisfac- 
torily proved  as  if  the  plaintiff  were  on  trial  on  in- 
dictment ThurtdL  v.  Beaumont  is  followed  by 
Greenleaf  (2  Greenl.  Ev.  418),  and  by  Taylor  (1 
Taylor's  Ev.,  5th  Ed.,  97  a. ),  though  it  never  re- 
ceived approval  in  the  English  courts.  In  many 
American  courts  the  doctrine  has  been  repudiated 
and  that  of  the  principal  case  followed.  See  EUU  v. 
BuMtdL,  60 Me.  209;  Blaeeerv.  Milwaukee,  etc.,  87  Wis. 
81 ;  JBUiott  V.  VanBuren,  88  Mich.  99 ;  Jone$  v.  Oreavee, 
26  Ohio  St  2;  Knowlesv,  Seribner,  57  Me.  497;  Soott 
V.  Ebme  In$,  Co.^  1  Dillon's  C.  0.  105 ;  HueKberger  v. 
Merchants  Fire  Ins,  Co,,  4  BissePs  C.  C.  265;  Wash- 
inffton  Ins,  Go.  v.  Wilson,  7  Wis.  169;  Blaeser  v.  M, 
M.  M,  Ins.  Co.,  87  id.  81;  Bothsehilds  v.  Amer, 
Cent.  Ins.  Co.,  62  Mo.  856;  jEtna  Ins.  Co,  v.  John- 
son^ 11  Bush,  587;  Hoffman  v.  W,  M.  d  F.  Ins.  Co., 
1  La.  Ann.  216;  Wightman  v.  Same,  8  Rob.  442.  A 
like  doctrine  has  been  adopted  in  reference  to  other 
subjects.  In  Gordon  v.  Palmer,  15  Gray,  413,  it  was 
held  that,  in  an  action  on  a  promissory  note,  the 
defense  that  the  note  was  obtained  by  false  and 
fraudulent  representations  might  be  sustained  by  a 
preponderance  of  evidence,  as  in  other  civil  cases, 
and  that  it  was  not  incumbent  on  the  defendant 
to  establish  it  by  proof  beyond  a  reasonable 
doubt,  although  the  defense  was  based  on  a 
charge  of  fraudulent  representation,  such  as 
might  be  the  subject  of  a  criminal  prosecution. 
In  Bradish  v.  Bliss,  85  Vt.  826,  the  action  was 
in  trespass  for  burning  the  plaintiff's  building, 
and  the  evidence  shows  that  the  defendant,  if 
guilty  of  trespass,  had  set  fire  to  the  building  de- 
signedly, and  was  guilty  of  the  crime  of  arson. 
The  court,  nevertheless,  held  that,  it  being  a  civil 
cause,  the  issue  must  be  determined  by  the  fair  pre- 
ponderance of  evidence.  A  similar  decision  was 
made  in  Munson  v.  Atioood,  80  Conn.  102,  which  was 
an  aetion  on  a  statute  which  gave  the  right  to  re- 
cover the  treble  value  of  property  feloniously  taken. 
In  an  action  of  trover,  where  the  evidence  was 
such  as  to  involve  a  charge  of  larceny,  a  direction 
to  the  jury  that  the  evidence,  to  justify  a  verdict 
against  the  defendant,  must  satisfy  them  of  the 
truth  of  the  charge  beyond  a  reasonable  doubt,  was 
held  to  be  erroneous.  Bissel  v.  Wert,  85  Ind.  54. 
See,  also,  G.  W.  Railway  Co.  v.  RimeU,  18  C.  B. 
575;  Melealf  v.  L.  d  B.  d  8.  C.  R.  Co.,  4  C.  B.  (N. 
SO  207;  Vaughion  v.  L.  d  N.  W.  R.  Co.,  L.  R,  9 
Exch.  98;  McQueen  v.  G.  W.  R,  Ch.,*L.  R.,  10  Q. 
B.  569. 
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KUPUS  CHOATE. 
X. 

IN  seeking  to  illnstrate  somewhat  the  less  obvious 
traits  of  Mr.  C'hoate's  mind  and  character,  we 
shall  refer  to  his  attitude  in  respect  to  some  of  the 
subjects  to  which  he  gave  attention.  The  reader 
may  thus  be  brought  into  nearer  relations  with  him, 
and  have  a  clearer  conception  of  the  spirit  which 
inspired  the  lessons  he  taught.  In  the  record  Mr. 
Ohoate  has  left,  we  can  clearly  discern  his  love  of 
nature  and  of  all  that  is  good  and  true  and  beauti- 
ful, the  sagacity  and  prudence  that  guided  him  in 
his  public  services,  and  the  tenderness  and  cheerful- 
ness that  made  his  home-life  as  a  perpetual  summer. 
If,  without  such  aid,  his  opinions,  the  part  he  took 
at  the  bar,  in  politics  and  legislation,  could  be  stated 
without  blur  or  distortion,  he  would  still  seem  re- 
mote if  not  inaccessible  ;  the  character  imposing, 
but  the  subtle  aroma  that  sweetened  the  life  would 
elude  the  apprehension.  It  would  be  as  when  we 
survey  the  range  of  hills,  but  do  not  find  the  secret 
springs  that  nurse  and  beautify  the  valley  below,  or 
draw  the  landscape  with  correct  detail,  yet  give  no 
hint  of  the  blending  lights  and  shadows  that  should 
qualify  the  picture. 

In  previous  papers  we  have  referred  to  Mr. 
Choate^s  attention  to  the  choice  of  words,  and  to 
his  study  of  the  great  masters  of  eloquence.  We 
have,  also,  casually  referred  to  his  style,  and  only 
advert  to  it  now,  because  the  quotations  to  be  made 
may  seem  to  invite  attention  to  the  subject.  The 
reader  will  notice  a  marked  distinction  between  his 
style  in  speaking  and  in  writing.  In  his  addresses 
he  was  copious,  reiterative,  and  much  given  to  illus- 
trations helpful  to  the  argument;  as  a  writer,  his 
style  was  terse,  simple  and  severe.  In  neither  did 
he  check  the  onward  flow  of  discussion  to  crown  his 
thoughts  with  flowers ;  his  most  brilliant  imagery 
does  not  seem  to  have  been  used  as  mere  embellish- 
ment, but  came  to  his  aid  as  naturally  as  the  more 
simple  forms  of  expression.  The  visions  of  beauty 
in  his  mind  became  articulate  in  those  forms,  and 
the  musical  tone  and  cadence  could  no  more  be  imi- 
tated than  could  the  melody  of  the  murmuring 
stream.  The  reader  will  also  notice  that  his  lan- 
guage, when  rising  to  the  fervor  of  tropical  heat, 
was  tempered  by  an  earnest  and  constant  attention 
to  practical  affairs.  Thus  did  it  seem  to  us  when 
we  listened  to  him,  or  rather,  tried  to  study  Jiim,  in 
two  great  cases  in  which  his  arguments  were  con- 
tinued for  several  days. 

With  an  additional  observation,  we  leave  what 
was  special  in  Mr.  Choate's  language  and  style  to 
the  attention  of  a  friend  distinguished  for  his  learn- 
ing and  judgment.  We  have,  then,  simply  to  add 
that  Mr.  Choate^s  devoted  study  of  the  great  mas- 
ters of  speech,  in  other  languages  and  in  our  own. 


—  quite  suflicient  to  have  led  captive  any  other  dis- 
ciple —  left  him  to  the  free  use  and  development  of 
the  style  that  came  to  him  as  a  natural  gift  and  was 
best  adapted  to  his  genius.  Hence  it  is  that  a 
wholesome  relation  appears  between  the  tone,  com- 
plexion and  sympathetic  power  of  his  earlier  and  of 
his  later  speeches.  Each  bore  the  impress  of  his 
mental  peculiarities,  upon  each  his  superscription 
and  his  seal.  So  it  appeared  to  Chief  Justice  Perley, 
who  entered  college  while  young  Ohoate  was  there, 
and  knew  him  up  to  the  time  of  his  death.  In  the 
eulogy  on  Mr.  Choate,  delivered  at  Dartmouth  in 
July,  1860,  the  Chief  Justice  said:  "He  was  always 
remarkable  for  the  same  brilliant  qualities  which 
distinguished  him  in  his  subsequent  career.  To 
those  who  knew  him  and  watched  his  onward  course, 
little  change  was  observable  in  his  style  of  writing 
and  manner  of  speaking  except  such  as  would 
naturally  be  required  by  subjects  of  a  wider  range, 
and  by  more  exciting  occasions." 

In  this  relation,  and  before  taking  up  the  particu- 
lar subjects  to  which  we  have  refeixed,  we  are  led 
to  notice  Mr.  Choate's  taste  as  having  been  delicate, 
exacting  and  severe.  Like  his  style,  owing  much  to 
nature  and  organization,  it  was  refined  by  study ;  so 
cultivated  that  it  grew  with  his  growth,  ripened  with 
his  maturity.  Without  assuming  to  assign  to  each 
co-operating  faculty  its  relative  influence,  or  to  in- 
quire how  much  the  ripened  fruit  had  been  nourished 
by  faith,  principle  or  judgment,  it  may  be  said  that 
his  taste  served  him  in  every  office  of  his  life  —  in 
manners,  conversation,  in  the  deference  due  to  others 
and  in  the  respect  due  to  himself,  in  the  selection  of 
subjects  most  worthy  of  study,  and  in  the  moral 
tone  of  those  principles  which  he  sought  by  the 
most  earnest  and  delicate  persuasion  to  implant  in 
the  public  mind.  How  highly  he  valued  that  taste 
and  its  culture  clearly  appears.  A  man  of  the  most 
delicate  sentiments,  his  nature,  as  was  said  of  Racine, 
*^a  living  fountain  of  enthusiasm,"  his  taste  and 
judgment  were  in  strict  alliance.  He  was  tolerant 
in  his  opinions  of  others,  severe  in  his  estimate  of 
himself.  He  recalls  with  fldelity,  and  as  if  for  his 
own  encouragement  or  admonition,  his  studies  in 
various  departments ;  at  times,  seems  hopeful,  almost 
glad,  in  view  of  what  he  perceives  he  may  attain; 
at  other  times,  he  seems  sad,  as  if  his  studies  had 
been  partial  or  inadequate.  As  an  instance,  after 
he  had  garnered  up  in  his  mind  and  heart  such 
wealth  of  learning  as  only  one  so  receptive  and  de- 
voted could  acquire,  we  find  him  saying  : 

**I  have  written  only  this  translation  of  Quin- 
tilian  since  Saturday,  professional  engagements  have 
hindered  me  ;  but  I  have  carefully  read  a  page  or 
two  of  Johnson's  Dryden,  and  a  scene  or  two  of 
Antony  and  Cleopatra  every  morning — marking  any 
felicity  or  available  peculiarity  of  phrase — hav© 
launched  Ulysses  from  the  Isle  of  Calypso,   and 
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brought  him  in  sight  of  Phaeacia  ;  kept  along  in 
Tacitus,  and  am  reading  a  pretty  paper  in  the 
»* Memoirs"  on  the  old  men  of  Homer.  I  read 
Homer  more  easily,  and  with  more  appreciation, 
thoogh  with  no  helps  but  Cowper  and  Donnegau^s 
Lexicon.  Fox  and  Canning's  Speeches  are  a  more 
professional  study,  not  useless,  not  negligently  pur- 
sued. Alas,  alas  !  there  is  no  time  to  realize  the 
dilating  and  burning  idea  of  excellence  and  elo- 
quence inspired  by  the  great  gallery  of  the  immor- 
tals in  which  I  walk  I " 

Again,  he  says :  **  How  difficult  it  is  to  arrest  these 
moments,  to  aggregate  them,  to  tell  them  as  it  were, 
.  to  make  them  day  by  day  extend  our  knowledge, 
refine  our  tastes,  accomplish  our  whole  culture  I  " 

His  solicitude  as  to  the  improvement  and  preser- 
vation of  his  taste  is  freely  confessed.  Thus,  he 
says: 

"  I  have  been  long  in  the  practice  of  reading  daily 
some  first-class  English  writer,  chiefly  for  the  copia 
f)erborum^  to  avoid  sinking  into  cheap  and  bald  flu- 
ency, to  give  elevation,  energy,  sonorousness,  and 
refinement,  to  my  vocabulary.  Yet  with  this  object 
I  would  unite  other  and  higher  objects —  the  acqui- 
sition of  things  —  taste,  criticism,  facts  of  biography, 
images,  sentimenta 

In  the  same  spirit  as  to  a  contemplated  course  of 
study,  he  says  : 

"  The  investigations  it  will  exact;  the  collections 
of  authorities;  the  constant  use  of  the  pen;  the 
translations,  the  speculations,  ought  to  constitute  an 
admirable  exerdse  in  reasoning,  in  taste,  in  rhetoric 
as  well  as  history.'' 

Again,  after  referring  to  a  course  of  reading  con- 
sidered  too  detuUory,  he  states  the  benefits  thus: 

*'*'  No  doubt  taste  has  been  improved,  sentiments 
enlarged,  language  heightened,  and  many  of  the 
effects,  inevitable,  insensible  and  abiding,  of  liberal 
culture,  impressed  on  the  spirit" 

And  again,  later,  as  to  his  plans  when  traveling 
abroad,  he  says: 

'  ^  Then  I  must  get,  say  half  an  hour  a  day,  for 
Greek  and  Latin,  and  elegant  English.  For  this 
purpose,  I  must  get  me  an  Odyssey  and  Crusius,  and 
a  8allust,  and  some  single  book  of  poems  or  prose, 
say  Wordsworth.  This,  lest  taste  should  sleep  and 
die,  for  which  no  compensations  shall  pay  I  " 

In  speaking  of  Mr.  Choate's  taste  as  having  been 
Mevere  as  well  as  delicate  and  exacting,  we  were  con- 
scious of  using  a  word  of  high  commendation.  If 
we  had  ever  heard  an  improper  word  from  his  lips 
in  the  informal  interviews  to  which  we  were  kindly 
admitted,  or  had  found  in  his  writings  an  expres- 
sion having  the  slightest  immoral  taint,  we  should 
have  repressed  the  eulogy.  But,  happily,  without 
a  shade  of  mental  reservation,  we  can  let  the  word 
stand.  In  another  sense,  and,  perhaps,  not  to  the 
fancy  of  tome  sentimental  scholars,  was  bis  taste 


severe.  Of  this,  Chief  Justice  Chapman  gives  an 
illustration,  for  which  we  are  indebted  to  Professor 
Brown.    The  Chief  Justice  says: 

'*  Mr.  Choate's  conversational  power  was  scarcely 
less  remarkablcthan  his  forensic  power.  It  was,  by 
no  means,  limited  to  the  subject  of  oratory.  Indeed, 
so  far  as  my  acquaintance  with  him  is  concerned,  he 
never  made  that  a  prominent  topic  of  conversation ; 
but  I  recollect  one  of  his  conversations  on  eloquence. 
He  was  talking  of  Burke's  speeches,  of  which  he 
was  known  to  be  a  great  admirer,  and  remarked  to 
a  friend  of  mine  who  was  extolling  Burke  above  all 
other  men,  that  he  thought  on  the  whole  that  the 
most  eloquent  and  mellifiuous  talk  that  was  ever  put 
together  in  the  English  language  was  the  speech  of 
Mr.  Standfast  in  the  river.  I  went  home  and  read 
the  speech  soon  afterward,  and  I  confess  I  appre- 
ciated John  Bunyan's  eloquence  as  I  never  had  done 
before." 

Yet,  it  will  appear  that  this  man,  so  delicate,  re- 
fined, emotional,  with  such  a  keen  sense  of  what  was 
sweet  and^  beautiful  in  life,  sentiment,  and  study, 
was  not  the  less  able  to  deal  with  stem  and  sober 
subjects,  to  enter  into  and  appreciate  the  trials  and 
struggles  of  those  who,  like  the  earlier  settlers  of 
this  country,  labored  in  obscurity,  with  no  embellish- 
ments to  their  lives  save  such  as  came  from  the  per- 
formance of  humble  yet  important  duties. 

J.N. 

The  Hon.  Geo.  W.  Nesmith,  late  one  of  the 
Justices  of  the  Supreme  Court  of  New  Hampshire, 
sends  me  the  following  letter:  J.  N. 

Franklin,  Janxkary  81, 1S78. 

Mt  Dbar  Sib  —  I  confess  it  would  be  a  hopeless  task 
for  me  to  delineate  the  oharaoter  of  Rufus  Choate. 
You  have  given,  In  your  own  finished  style,  a  oonolse, 
yet  oomprehensive  view  of  what  he  was  and  did,  and 
you  have  been  aided  by  those  who  saw  and  heard  him 
more  frequently  than  myself.  Yet  I  will  place  my 
memory  at  your  service. 

I  knew  him  well  while  at  college.  Our  acquaintance 
commenced  in  1816.  He  was  one  year  In  advance  of 
me  in  collegiate  standing,  and  in  age.  I  belonged  to 
the  same  literary  society  with  him,  for  three  years,  and 
remember  with  pleasure  his  leadership  there.  During 
my  last  year  at  college  he  was  a  tutor. 

After  graduation  we  lived  a  hundred  miles  apart.  I 
frequently  saw  him  when  I  visited  Boston,  had  inter- 
views with  him,  and  occasionally  heard  him  in  courts 
of  justice.  I  was  with  him  in  the  Whig  Presidential 
conventions  at  the  nominations  of  Gen.  Taylor,  at 
Philadelphia,  and  Gen.  Scott,  at  Baltimore.  At  both 
conventions  we  supported  Mr.  Webster  as  a  candidate. 
I  afterward  heard  his  famous  eulogy  upon  Mr. 
Webster.  A  short  time  before  his  death  I  had  an  in- 
teresting conversation  with  him,  in  which  he  an- 
nounced the  unwelcome  intelligence  that  his  physic- 
ians had  notified  him  to  quit  all  labor  and  to  take  a  sea 
voyage  as  affording  the  only  hope  of  recruiting  his 
feeble  bodily  frame. 

The  only  reminiscence  of  his  college  life  which  oc- 
curs to  me  as  not  already  narrated  by  your  correspond- 


182 


THE  ALBANY  LAW  JOURNAL. 


entB,  was  an  amusing  praotioal  joke  perpetrated  by 
bim  and  some  otbers  in  the  exobange  of  potatoes  for 
apples  in  the  sole  remaining  sack  in  wblob  the  latter 
were  offlered  for  sale  by  a  farmer  of  the  name  of  John- 
son, from  Norwioh.  and  then  getting  Johnson  to  offer 
them  for  sale  at  the  college.  A  purchase  was  made  bj 
the  students  who  bad  been  notified  of  his  approach  bj 
Choate,  and  then,  upon  opening  the  sack,  an  outciy 
raised  against  Johnson  for  attempted  imposition.  Pro- 
testations of  innocence  were  met  with  ridicule,  and 
suggestions  of  the  interference  of  the  EvU  One. 
Choate,  standing  in  front  of  Johnson,  and  amused  at 
the  perplexity  depicted  upon  his  countenance,  ex- 
claimed **  Would  that  Hogarth  were  here!'*  Johnson 
caught  at  the  name,  with  suspicion,  and  afterward 
offered  to  reward  us  if  we  would  tell  where  Hogarth 
was  to  be  found. 

One  of  Choate's  most  eloquent  and  effectiye  speeches 
was  delivered  in  his  senior  year  at  college,  in  the 
autumn  of  1318,  while  acting  as  president  of  our  literary 
society .  It  was  upon  the  occasion  of  the  introduction 
of  many  members  from  the  Freshman  class.  The 
custom  of  presidents  of  the  association  bad  been  to 
make  a  brief  formal  speech  setting  forth  the  objects  of 
the  society  and  the  duties  of  its  members,  and  that 
was  all  we  expected.  We  were  surprised  by*a  well  pre- 
pared and  eloquent  address  of  considerable  length. 
At  that  time  he  was  in  vigorous  health  and  full  of 
energy.  The  silvery  tones  of  his  voice,  resoupding 
through  our  little  Hall,  kept  the  assembly  spell-bound 
while  be  discoursed  upon  those  elements  of  character 
essential  to  the  formation  of  the  ripe  scholar  and  the 
useful  citizen.  The  late  Chief  Justice  Perley  was  one 
of  the  young  men  then  made  a  member  of  the  society 
of  **  Social  Friends."  In  after  life  I  often  heard  him 
allude  in  terms  of  high  commendation  to  that  perform- 
ance. On  the  following  day  I  undertook  to  note 
down  in  a  little  scrap-book  some  of  the  thoughts  to 
which  he  had  given  utterance,  although  I  could  not 
reproduce  the  brilliant  language  in  which  they  were 
expressed.    I  give  some  of  those  memoranda : 

*'  To  make  the  successful  scholar,  patient,  constant, 
well-directed  labor  is  an  absolute  requisite.  *  *  He 
must  aim  at  reaching  the  highest  standard  of  excel- 
lence of  character.  Good  mental  endowments  must  be 
allied  to  conscience,  truthfulness,  manliness.  In  the 
afliairs  of  life  brains  are  essential,  but  truth,  or  heart, 
more  so.  *  *  Not  genius  so  much  as  sound  princi- 
ples, regulated  by  good  discretion,  command  success. 
We  often  see  men  exercise  an  amount  of  influence  out 
of  all  proportion  to  their  intellectual  capacities,  be- 
cause, by  their  steadfast  honesty  and  probity,  they 
command  the  respect  of  those  who  know  them. 
George  Herbert  says  *  A  handful  of  good  life  is  worth 
a  bushel  of  learning. '  Boms*  father's  advice  to  his 
son  was  good  — 

*  He  bade  me  act  the  manly  part. 
Though  I  had  ne'er  a  farthing. 
For,  without  an  honest,  manly  heart, 
No  man  was  worth  regarding.' 

A  oritio  said  of  Richard  Brinsley  Sheridan,  that  if 
be  had  possessed  reliableneM  of  character  he  might 
have  ruled  the  world,  but,  for  want  of  it,  his  splendid 
gifts  were  comparatively  useless.  Burke  was  a  man 
of  transcendent  gifts,  but  the  defect  in  his  character 
was  want  of  moral  firmness  and  good  temper.  To 
succeed  in  life  we  must  not  only  be  conscientious ;  we 
most  have  also  energy  of  will,  a  strong  determination  i 


to  do  manly  work  for  ourselves  and  others.  The  strong 
man  channels  his  own  path,  and  easily  persuades 
others  to  walk  in  it.  ♦  ♦  When  Washington  took 
command  of  the  American  army  the  country  felt  as  if 
our  forces  had  been  doubled.  So  when  Chatham  was 
appointed  Prime  Minister  in  England  great  confidence 
was  created  in  the  government.  *  *  After  Qen, 
Green  had  been  driven  out  of  South  Carolina  by  Com- 
wallis,  having  fought  the  battle  of  Guilford  Court 
House,  he  exclaims  *  I  will  now  recover  South  Carolina, 
or  die  in  the  attempt.'  It  was  this  stem  mental  re- 
solve that  enabled  him  to  succeed.  *  *  Every  stu- 
dent should  improve  his  opportunities  to  cultivate 
his  powers.  He  owes  this  duty  to  his  friends,  his  in- 
structors, and  his  country.  Our  learned  men  are  the 
hope  and  strength  of  the  nation.  *  They  stamp  the 
epochs  of  national  life  with  their  own  greatness.' 
They  give  character  to  our  laws  and  shape  our  institu- 
tions, found  new  industries,  carve  out  new  careers  for 
the  commerce  and  labor  of  society ;  they  are,  in  fact, 
the  salt  of  the  earth,  in  life  as  well  as  in  death .  Con- 
stituting as  they  do  the  vital  force  of  a  nation  and  its 
very  life-blood,  their  example  becomes  a  continual 
stimulant  and  encouragement  to  eveiy  young  man 
who  has  aspirations  for  a  higher  station  or  the  higher 
honors  of  society.  Now,  my  brethren  and  young 
friends,  we  beseech  you  to  strive  earnestly  to  ex- 
cel in  this  honorable  race  for  just  fame  and  true  glory, 
and  in  your  efforts  to  mount  up  upon  the  fabled  ladder 
do  not  be  found,  in  the  spirit  of  envy,  pulling  any 
above  you  down,  but  rather,  in  the  exercise  of  a  more 
liberal  spirit,  holding  out  a  helping  hand  to  a  worthy 
brother  who  may  be  struggling  below  you.  Be  assured 
you  exalt  yourself  in  proportion  as  you  raise  up  the 
humbler  ones." 

The  second  part  of  his  discourse  was  specially  de- 
voted to  the  pleasure  and  rewards  derived  from  au 
intimate  acquaintance  with  classical  learning.  His 
suggestions  were  valuable  and  impressive,  and  urged 
home  upon  our  attention  with  great  rhetorical  force. 
If  this  speech  had  l>een  published  it  would  have  fur- 
nished the  young  student  with  a  profitable  guide  in 
his  pursuit  of  knowledge. 

Mr.  Choate  has  been  rightly  described  to  you  as  an 
orifjinal  nondescript.  He  was  like  no  other  person  in 
his  style  of  writing,  or  in  his  oratory.  He  perceived 
quickly  and  acquired  rapidly.  He  possessed  a  retent- 
ive memory,  appropriating  to  himself  readily  the 
thoughts  of  others.  To  his  able  reasoning  powers  he 
united  an  imagination  *'  richly  perfumed  from  Car- 
mel's  fioweiy  top,"  powerful,  soaring,  unbounded.  H« 
seemed  to  have  been  fashioned  for  a  poet.  He  re- 
marked to  me  one  day  that  he  loved  poetry,  but  poetiy 
did  not  love  him.  As  to  temper  he  was  id  ways  indul- 
gent and  kind,  speaking  evil  of  none.  In  bis  daily 
intercourse  with  others,  he  was  courteous  and  liberal 
to  a  fault.  He  was  naturally  gentle,  but  when  pressed 
hard  was  capable  of  inflicting  blows  that  left  an  im- 
pression. I  once  heard  him  deal  with  a  bad  witness  in 
court.  He  did  not  call  him  hard  names,  but  covered 
him  over  with  an  oily  sarcasm  so  deep  that  the  jury 
did  not  care  to  look  after  him.  In  other  words,  the 
witness  was  slain  politely,  and  laid  out  to  dry. 

Not  far  from  the  year  1846,  the  Hon.  Levi  Wood- 
bury was  invited  by  the  literaiy  societies  of  Dart- 
mouth College  to  deliver  an  oration  at  the  annual 
commencement  in  July.  Going  thither  I  had  a  seat 
in  the  stage  coach  with  Mr.  Webster,  Mr.  Woodbury 
and  Mr.  Choiite.    A  good  cPl^rtMiJtyjrill,  JS^Mii^tSd 
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of  witnesslDg  their  conversational  powers.  Mr.  Web> 
Bter  and  Judge  Woodbury  had  for  many  ye&rs  resided 
in  Portsmouth,  K.  H.,  and  toplos  relative  to  men  and 
Boenes  there  were  much  discussed  by  them.  Of  course 
I  could  not  but  be  an  interested  listener.  The  early 
history  of  our  State,  the  character  of  the  settlers,  thehr 
leaders,  their  privations  and  suffering's  by  reason  of 
Indian  warfare,  the  character  of  our  early  governors, 
and  the  growth  of  the  State,  with  historical  reminis- 
cences and  anecdotes,  were  introduced.  I  was  sur- 
prised to  find  that  Mr.  Choate  was  so  familiar  with  our 
early  history  as  to  give  dates  and  events  with  accuracy. 
By  easy  transitions  they  passed  to  the  judiciary  of  the 
State  and  the  members  of  the  bar,  discussing  their 
respective  merits.  On  these  local  subjects  the  New 
Hampshire  men,  of  course,  had|  the  vantage  grouud. 
Wishing  to  give  a  new  direction,  therefore,  to  the  con- 
versation, I  asked  Mr.  Choate  as  to  his  later  reading. 
He  answered  that  he  had  recently  been  occupied  in  the 
perusal  of  Milton's  prose  and  poetry.  Mr.  Webster 
said  to  him,  "As  you  are  so  recently  out  of  Paradise, 
wlU  you  tell  us  something  about  the  talk  that  Adam  and 
Eve  had  before  and  after  the  fall  ?*'  Mr.  Choate  asked, 
**  r>o  you  intend  that  as  a  challenge  to  me  7"  Webster 
answered,  "Yes,  I  do."  Choate  hereupon  recited 
promptly  portions  of  the  addresses  of  Adam  to  Eve, 
and  Eve  to  Adam,  much  to  the  edification  of  his  audi- 
ence. Webster  rejoined  with  the  description  of  the 
ooLftfliot  between  Qabriel  and  Satan  from  the  sixth 
book  of  **  Paradise  Lost."  His  recitation  was  received 
with  applause.  John  Milton  himself,  had  he  been 
present,  would  have  been  satisfied  with  the  performers 
on  that  occasion.  We  have  seen  celebrated  actors  on 
the  stage,  but  none  before  like  those  in  the  stage. 

At  my  last  interview  with  Mr.  Choate  in  Boston,  after 
allading  to  his  incessant  and  severe  labor  at  the  bar 
for  many  years,  he  said  he  was  literally  worn  out,  and 
added  in  a  melancholy  way,  **  I  have  cared  much  more 
for  others  than  for  myself;  I  have  spent  my  strength 
for  naught."  I  reminded  him  that  he  had  gained  high 
reputation  in  his  profession,  and  also  as  a  scholar,  and 
this  was  his  reward.  He  said,  **  We  used  to  read  that 
this  kind  of  fame  was  but  an  empty  bubble ;  now  I 
know  it  is  nothing  else."  Such  was  Mr.  Choate's  esti- 
mate of  human  gloiy  when  conscjously  near  the  termi- 
nation of  his  eventful  and  honored  life.  He  added, 
*'  My  light  here  is  soon  to  be  extinguished.  I  think 
often  of  the  grave.  I  am  animated  by  the  hope  of  that 
glorious  Immortality  to  be  enjoyed  in  a  kingdom  where 
sin  and  sorrow  cannot  come." 

1  remain,  very  respectfully,  etc., 

Gbo.  W.  Nbbmtth. 


RETBOBPEOTIYB  CONSTRUCTION  OF  STAT- 
UTES OF  LIMITATION. 

Thx  Pxofui  v.  Lobd,  12  Hun,  280. 

THE  defendant  committed  the  offense  of  bribery  in 
1871,  and  as  the  law  then  stood  an  indictment  **shall 
be  found  within  three  years  after  the  commission  of 
the  offense. "  But  in  1878,  before  the  limitation  had 
expired,  the  statute  was  amended  by  substituting  the 
word  "  five  "  for  the  word  **  three."  The  indictment 
was  found  in  1875,  within  five  years  after  the  commis- 
sion of  the  offense.  The  defendant  contended  that 
the  amendment  of  1878  should  be  construed  to  apply 
only  to  offenses  committed  subsequent  to  its  passage, 
and  that  all  offenses  committed  previous  thereto  were 


to  be  governed  by  the  original  limitation,  which  had 
expired  before  this  indictment  was  found.  Upon  a 
motion  to  strike  out  defendant's  plea  of  the  statute 
of  limitations,  Clinton,  Ch.  J.,  of  the  Superior  Court 
of  Buffalo,  held  that  the  amendment  applied  to  offen- 
ses committed  previous  to  its  passage,  which  were  not 
then  barred  by  the  original  statute.  The  indictment 
was  afterward  sent  to  the  Court  of  Oyer  and  Terminer, 
and  Daniels,  J.,  upon  a  motion  to  direct  a  verdict  of 
not  guilty,  held  the  same  way.  But  the  General  Term, 
in  an  opinion  delivered  by  Mullin,  P.  J.  (Taloott,  J., 
concurring  in  result,  and  Jas.  C.  Smith,  J.,  dissenting), 
held  that  the  amendment  should  not  be  construed  to 
take  in  offenses  committed  previous  to  its  passage, 
though  not  then  barred  under  the  original  limitation. 
We  propose  to  examine  this  question  and  to  show 
that,  upon  principle  and  upon  the  authorities,  this 
decision  cannot  be  sustained. 

The  principle  is  general,  if  not  universal,  that  all 
laws,  civil  or  criminal,  are  to  be  construed  as  furnish- 
ing a  rule  for  future  oases  only,  unless  they  contain 
language  unequivocally  and  certainly  embracing  past 
transactions.  24  N.  Y.  20.  Or,  in  other  words,  stat- 
utes are  to  be  construed  to  operate  prospectively,  and 
not  retrospectively.  "  Retrospective "  is  defined, 
**  Having  reference  to  what  is  past;  affecting  things 
past."  And  a  retroactive  or  retrospective  law  or 
statute  is  defined  to  be  one  which  operates  to  make 
criminal  or  punishable,  or  in  any  way  expressly  to  af- 
fect, acts  done  prior  to  the  passing  of  the  law.  Webst. 
And  every  statute  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  duty,  or  attaches  a  new  dis- 
ability in  respect  to  transactions  or  considerations 
already  past,  must  be  deemed  retrospective.  2  Gall. 
138. 

It  has  been  said  that  a  statute  may  be  construed  to 
operate  retrospectively,  if  vested  rights  are  not  there- 
by Impaired  or  affected.  But  Mr.  Austin  says  (Jurisp.« 
vol.  2,  887-9)  that  the  epithet  '*  vested,"  as  applied  to 
a  right,  is  superfiuous  or  tautological.  ''  Every  right, 
properly  so  called,  is  of  necessity  present  or  vested : 
that  is  to  say,  it  presently  resides  in,  or  is  presently 
vested  in,  a  present  and  determinate  party,  through 
the  title,  or  investitive  fact,  to  which  the  law  annexes 
it  as  a  legal  consequence  or  effect.  When  we  oppose 
a  vested  or  present,  to  a  future  or  contingent  right, 
we  are  not  opposing  a  right  of  one  class  to  a  right  of 
another  class,  but  we  are  rather  opposing  a  right  to 
the  cTianceor  poasibUUyot  a  right.  A  right  maybe 
present  or  vested,  although  the  right  to  enjoy  it,  or 
exercise  it,  be  contingent  or  uncertain.  Or,  In  other 
words,  a  present  and  certain  right  to  possession  is  not 
of  the  essence  of  a  present  and  certain  right."  And 
the  principle  of  construction  above  stated  is  just  as 
applicable  to  contingent  rights,  or  to  chances  or  possi- 
bilities of  rights,  as  to  vested  rights,  or  rights  properly 
so  called.  To  deprive  a  man  of  an  expectancy,  by  con- 
struing a  statute  retrospectively,  were  just  as  perni- 
cious as  to  deprive  him  of  a  right  without  the  same 
reason  to  justify  tho  construction.  By  contingent 
rights,  we  mean  rights  to  property.  An  expectation 
of  acquiring  a  defense  to  an  action  or  indictment,  by 
reason  of  neglect  to  sue  or  prosecute  the  same  within 
the  time  prescribed  by  law,  is  not  an  expectant  right 
to  property,  and  is  not,  therefore,  within  the  meaning 
of  the  rule.  Before  proceeding  to  show  the  applica- 
tion of  the  rule  of  construction  above  mentioned  to 
statutes  of  limitation,  it  should  be  observed  that  the  ^ 
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prisoner  (Lord)  had  no  rights,  vested  or  oontlugeut,  at 
the  time  the  amendment  was  passed,  which  it  did  or 
oould  take  away.  And  Mr.  Austin  says  that,  from  a 
legal  point  of  view,  there  are  no  rights  but  those  which 
are  the  creatures  of  positive  law.  The  proposition  we 
maintain  (and  which  is  founded  on  principle  and  sup- 
ported by  authority)  is  this :  That  a  statute  extending 
the  time  within  which  actions  may  be  brought  or  in- 
dictments may  be  found,  and  providing  that  they  may 
be  brought  or  found  within  a  certain  time  after  the 
cause  of  action  shall  cKicrue^  or  after  the  offense  sihaU  be 
committed,  is  to  be  construed  as  applying  to  rights  of 
action  which  have  acorued,or  to  offenses  which  have  been 
committed,  before  the  statute  was  passed,  and  which 
were  not  then  barred  by  any  previous  limitation ;  and 
that,  in  such  case,  the  statute  does  not  operate  retro- 
spectively,but  prospectively,  and  affects  existing  rights 
or  offenses  only  from  the  time  of  its  passage. 

But  where  a  statute  reduces  the  limitation,  and  pro- 
vides that  certain  actions  must  be  brought  within  a 
specified  time  **  after  the  cause  thereof  shall  accrue,*- 
or,  *' shall  have  accrued,"  it  is  not  to  be  construed 
(though  the  language  may  admit  of  that  construction) 
to  apply  to  rights  of  action  which  have  previously  ac- 
crued ;  for  if  such  a  construction  were  adopted,  many 
rights  of  action  would  become  absolutely  barred 
the  moment  the  statute  tooli:  effect,  and,  as  to  those, 
would  be  unconstitutional,  and,  therefore,  void,  as 
impairing  the  obligation  of  contracts,  in  taking  away 
all  remedy  to  enforce  them.  Thus,  if  the  original 
limitation  was  five  years,  and  a  subsequent  statute 
reduced  it  to  three,  all  rights  of  action  which  have 
accrued  more  than  three  years  before  the  statute  was 
passed  would  be  cut  off  immediately.  So,  also,  if  no 
limitation  was  previously  prescribed.  (Construing  such 
a  statute  to  run  against  existing  rights  of  action  from 
the  time  the  right  shall  have  accrued,  would  be  giving 
to  it  a  retrospective  operation,  which  would  work  in- 
jurious consequences.  A  rule  of  construction  which 
would  lead  to  such  consequences  will  not,  therefore, 
be  adopted,  when  its  language  will  admit  of  a  different 
construction.  This  rule  protects  the  party  in  whom 
the  right  is  vested,  and  was  adopted  and  applied  in 
the  following  cases :  Ridgeley  v.  SteanibocU  Reindeer, 
27  Mo.  442;  BuUy,  Minor,  2  Root,  223;  Thompson  v. 
Akxatider,  11  HI.  64;  Watkitts  v.  Haiifht,  18  Johns. 
188;  Sayre  v.  Wisner,  8  Wend.  661;  WiUiamaon  v. 
Field,  2  Sandf.  Ch.  669;  Didier  v.  Davison,  2  Barb. 
Ch.  477;  Calkins  v.  CaUdns,  2  Barb.  366.  (It  should  be 
noticed,  however,  that  the  N.  Y.  Rev.  Stats,  expressly 
provide  that  the  limitations  therein  prescribed  shall 
not  apply  to  any  cases  where  the  right  of  action  shall 
have  accrued  before  1830.)  Boyd  v.  Barrenger,  23  Miss. 
269;  Qarrett  v.  Beaumont,  2i  id.  379;  and  Murray  v. 
Qibson,  16 How.  (U.  S.)  421,  Daniel,  J.,  saying:  "As  a 
general  rule  for  the  interpretation  of  statutes,  it  may 
be  laid  down  that  they  never  should  be  allowed  a  re- 
troactive operation  where  this  is  not  required  by  ex- 
press command  or  by  necessary  and  unavoidable  im- 
plication. Without  such  command  or  implication 
they  speak  and  operate  upon  the  future  only.  Espe- 
cially should  this  rule  of  interpretation  prevail,  when 
the  effect  and  operation  of  a  law  are  designed,  apart 
from  the  intrinsic  merits  of  the  rights  of  parties, 
to  restrict  the  assertion  of  those  rights," 

And  where  a  statute  provided  that  certain  actions 
shall  l>e  brought  within  two  years  from  the  time  the 
right  *'has  accrued  or  shall  accrue,"  it  was  held  un- 
constitutional  as  to  a  cause  of  action  which  aoorude  ' 


more  than^  two  years  before  the  statute  was  passed. 
10  Cal.  306. 

Though  this  rule  of  construction  is  evidently  just 
and  sound,  yet  it  may  leave  existing  rights  of  action 
unprovided  with  any  limitation  whatever.  Thus,  If 
the  statute  supersedes  or  repeals  a  former  statute  on 
the  same  subject,  or  if  no  limitation  had  been  previ- 
ously prescribed,  causes  of  which  have  previously  ac- 
crued, are  left  without  any  limitation.  Still  we  see 
not  how  this  circumstance  affects  the  soundness  of 
the  rule. 

But  the  contrary  rule  was  adopted  and  applied  by 
the  District  Court  of  PhUadelphia  in  Com.  v.  HuU^in^ 
son,2  Pars.  463, where  a  statute  providing*'that  from  and 
after  the  passage  of  this  act  no  indictment  shall  be 
found,  unless  within  five  years  from  the  time  at  which 
the  offense  shall  have  been  committed,"  was  held  to  ap- 
ply to  offenses  committed  more  than  five  years  before 
the  statute  took  effect.  "  The  expressions  employed  are 
broad  and  comprehensive,  and  would  seem  to  embrace 
all  cases  where  the  offense  had  been  perpetrated  before 
the  passage  of  the  act,  as  well  as  after.  It  is  simply 
prohibiting  the  officers  of  justice  from  acting  in  such 
cases."  If  the  same  rule  of  construction  applicable 
to  statutes  of  limitation  in  civil  cases  is  applicable  to 
statutes  of  limitation  in  criminal  cases  (and  we  pei^ 
ceive  no  good  reason  why  the  same  rule  should  not 
govern  both  cases),  then  this  decision  cannot  be  sus- 
tained upon  that  rule,  for  the  rights  of  the  people 
against  criminal  offenders  became  immediately  barred. 
However,  if  the  decision  is  correct,  it  is  an  authority 
in  our  favor. 

Another  and  different  rule  of  construction  of  stat- 
utes shortening  the  time  within  which  actions  must  be 
brought,  is  to  construe  them  as  running  against  exist- 
ing causes  of  action  from  the  time  the  statute  took  effect, 
notwithstanding  the  statute  provides  that  suits  thereon 
must  be  instituted  **  within  two  years  next  after  the 
cause  or  right  of  action  shall  have  accrued,  and  not 
after."  This  rule  was  adopted  and  applied  in  Sohn  v. 
Waterson,  17  Wall.  696.  With  much  stronger  reason 
should  this  rule  apply  to  statutes  leng{hen,ing  the  limi- 
tation. The  importance  of  this  decision,  the  high  au- 
thority of  the  court  rendering  it,  and  the  fact  that 
the  principle  enunciated  and  established  is  decisive  of 
the  present  case,  require  a  liberal  quotation  from  the 
opinion  delivered  by  that  distinguished  jurist.  Judge 
Bradley.  "The  plaintiff  contends  that  the  statute 
cannot  apply  to  actions  which  accrued  more  than  two 
years  before  Its  passage,  because  it  would  cut  them  off 
and  defeat  them  altogether,  and  would  thus  Impair 
the  obligation  of  contracts.  A  literal  interpretation 
of  the  statute  would  have  this  effect.  But  it  is  evident 
that  the  legislature  could  not  have  had  any  such  in- 
tention. *  *  The  court  below  held  that  the  act  was 
prospective  in  its  operation,  and  affidcted  existing 
causes  of  action  only  from  the  time  of  its  passage. 
This  seems  to  us  a  reasonable  construction  and  one 
that  prevents  the  legislative  Intent  fk^m  being  frus- 
trated. *  *  It  Is  a  rule  of  construction  that  all  stat- 
utes are  to  be  considered  prospective,  unless  the  lan- 
guage is  express  to  the  contrary,  or  there  is  a  neces- 
sary implication  to  that  effect.  The  plaintiff  contends 
that  the  application  of  this  rule  to  the  statute  in  ques- 
tion would  have  the  effect  of  restricting  its  application 
to  actions  accruing  after  the  passage  of  the  act.  But 
this  is  not  a  necessary  conclusion.  A  statute  of  limi- 
tations may  undoubtedly  have  effect  upon  actions 
which  have  already  accrued  as  well  as  upon  actions 
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which  aoorae  after  its  passage.  Whether  it  does  so  or 
not  will  depend  upon  the  langoage  of  the  aot,  and  the 
apparent  intent  of  the  legislature  to  be  gathered  there- 
from. When  a  statute  declares  generally  that  no 
action,  or  no  action  of  a  certain  class,  shall  be  brought, 
except  within  a  certain  limited  time  after  it  8haU  have 
accrued,  the  language  of  the  statute  would  make  it  ap- 
ply to  past  actions  as  well  as  to  those  arising  in  the 
future.  But  if  an  action  accrued  more  than  the  limit- 
ed time  before  the  statute  was  passed,  a  literal  inter- 
pretation of  the  statute  would  haye  the  effect  of  ab- 
solutely barring  such  action  at  once.  It  will  be  pre- 
sumed that  such  was  not  the  intent  of  the  legislature. 
Such  an  intent  would  be  unconstitutional.  To  avoid 
such  a  result,  and  to  give  the  statute  a  construction 
that  will  enable  It  to  stand,  courts  have  given  it  a 
prospective  operation.  In  doing  this,  three  difPsrent 
modes  have  been  adopted  by  different  courts.  One  is 
to  make  the  statute  apply  only  to  causes  of  action 
arising  after  its  passage.  But  as  this  construction 
leaves  aU  actions  existing  at  the  passage  of  the  act, 
without  any  limitation  at  all  (which,  it  is  presumed, 
could  not  have  been  intended),  another  rule  adopted 
is,  to  construe  the  statute  as  applying  to  such  existing 
actions  only  as  have  already  run  out  a  portion  of  the 
statutory  time,  but  which  still  have  a  reasonable  one 
left  for  prosecution  before  the  statutory  time  expires— 
whioh  reasonable  time  is  to  be  estimated  by  the  court 
—leaving  all  other  actions  accruing  prior  to  the  statute 
unaffected  by  it.  (4  Wise.  18;  15  id.  66;  7Ind.  91; 
but  see  81  id.  221.)  The  latter  rule  does  not  seem  to 
be  founded  on  any  better  principle  than  the  former. 
It  still  leaves  a  large  class  of  actions  entirely  uit pro- 
vided with  any  limitation  whatever,  or,  as  to  them,  is 
unconstitutional,  and  is  a  more  arbitrary  rule  than 
the  first.  A  third  construction  is  that  which  was 
adopted  by  the  court  below  in  this  case,  and  which 
we  regard  as  much  more  sound  than  either  of  the 
others.  It  was  substantially  adopted  by  this  court  in 
Ro9g  v.  Duval,  13  Pet.  82;  and  Letris  v.  LewU,  7  How. 
776.  In  those  cases  certain  statutes  of  limitation  had 
originally  excepted  from  their  operation  non-residents 
of  the  State,  but  this  exception  had  been  afterward  re- 
pealed ;  and  this  court  held  that  the  non-resident  par- 
ties had  the  full  statutory  time  to  bring  their  actions 
after  the  repealing  acts  were  passed,  although  such 
actions  may  have  accrued  at  an  earlier  period.  *  The 
question  is,'  says  Chief  Justice  Taney  (speaking  in  the 
latter  case)  *  from  what  time  is  this  limitation  to  be  cal- 
culated ?  Upon  principle,  it  would  seem  to  be  clear,  that 
it  must  commence  when  the  cause  of  action  is  first 
subjected  to  the  operation  of  the  statute,  unless  the 
legislature  has  otherwise  provided."'  Speaking  of 
3f urray  v.  Oibsotit  16  How.  421,  he  says:  **But  that 
decision  was  made  in  express  deference  to  those  of  the 
State  court,  which  were  regarded  as  authoritative. 
In  the  present  case  we  are  not  bound  by  any  decisive 
construction  of  the  State  court  on  this  point."  (See, 
also,  Lawrence  v.  Trustees,  2  Denio,  682  (Vice-Chancel- 
lor  HoAnan) ;  7  Ind.468,  and  d'cta  in  8  Wend.  661,  and  10 
Cal.  806,  supra,)  It  may  admit  of  some  doubt  whether 
the  principle  adopted  was  correctly  applied  to  the 
statute  in  ttiat  case.  We  might  say  (with  Vice-Chan- 
oeUor  Sandford  in  2  Sandf .  Ch.  660)  that  the  statute  says 
nothing  of  two  years  from  the  time  it  goes  into  ejfect; 
its  language  is  plain  and  positive,  ''after  the  cause  of 
action  9haU  have  accrued,  and  not  after, ^*  However 
this  may  be,  it  needs  no  argument  to  show  that  the 
DrinoiDle  of  that  decision  is  applicable  to  the  statute  in 


this  case,  and  is  decisive.  If  the  same  rule  of  con- 
struction should  be  adopted  in  construing  statutes  of 
limitation,  extending  the  time  within  which  indict- 
ments may  be  found  (and  we  see  no  good  reason  why 
it  should  not  be)  then  we  have  a  few  additional 
authorities  directly  in  favor  of  our  proposition. 

In  Ogden  v.  BlackUdge,  2  Oanch,  272,  the  limitation 
was  seven  years,  but  before  that  period  had  run  against 
the  plaintifTs  demand,  the  statute  was  repealed,  and 
suit  was  commenced  fifteen  years  after  the  right  of 
action  accrued,  and  it  was  held  that  the  statute 
*'  having  been  repealed  by  the  act  of  1769,  at  which 
time  seven  years  had  not  elapsed,"  was  no  defense. 
This  case  was  followed  in  Winston  v.  McCormick, 
Smith's  R.  (Ind. ),  8,  where  the  contract  was  made  while 
the  act  of  1888,  which  limited  the  bringing  of  an 
action  to  five  years,  was  in  force,  but  that  act  was 
repealed  by  the  act  of  1848,  before  five  years  had 
elapsed,  which  extended  the  time  to  six  years.  The 
defendant  relied  on  a  proviso  in  the  repealing  act. 
But  that  learned  and  able  judge,  Blackford,  said  that 
**  the  effect  of  the  proviso  is  only  to  save  from  the  conse- 
quences of  the  repeal  certain  rights  actually  existing 
when  the  repeal  took  place.  It  does  not  appear  that 
at  the  time  of  the  repeal  the  defendant  had  any 
defense.  If  the  defense  did  not  exist  when  the  act  of 
1888  was  repealed,  the  defendant  had  no  existing  right 
to  be  affected  by  the  repeal.  Had  the  five  years  ex- 
pired before  the  repeal  of  the  act  of  1888,  that  might 
be  said  to  have  operated  upon  the  case,  and  the  defend- 
ant then  would  have  had  a  defense,  which  the  subse- 
quent repeal  of  the  act  would  not  have  taken  away. 
This  point  was  decided  in  McKinney  v.  Springer,  8 
Blackf.  5j06.  But  this  is  a  different  case.  *  *  The 
defendant,  in  order  to  show  his  construction  of  the 
statutes  to  be  right,  says  that  suits  on  contracts  made 
previous  to  the  act  of  limitations  of  1843,  are  unlimited 
unless  the  old  act  governs  them ;  the  act  of  1843  being 
prospective  only.  But  we  do  not  agree  to  this.  The 
language  of  the  act  of  1848  on  the  subject  is  not  uni- 
form. In  one  place  it  is  *after  the  cause  of  action  shall 
accrue;'  in  another,  'after  the  accruing  of  the  cause 
of  action ' ;  in  others,  *  after  the  cause  of  action  shall 
have  accrued.'  We  suppose  the  legislature  intended 
to  embrace  all  cases,  both  before  and  after  the  taking 
effect  of  the  act,  except  such  as  are  within  the  decision 
of  McKinney  v.  Springer,  *  *  This  suit  having  b  een 
commenced  after  the  act  of  1848  was  in  force,  which 
prescribes  six  years  as  a  bar,  the  plea  relying  on  the 
lapse  of  five  years  next  before  the  suit  was  commenced, 
cannot  be  sustained.  Were  the  statute  of  limitations 
a  part  of  the  contract,  then  this  plea  would  be  valid ; 
but  the  law  is  otherwise.  The  statute  affocts  the 
remedy  only ;  and  that  statute  governs  cases  like  this 
which  happens  to  be  in  force  when  the  suit  is  brought." 
Approved  in  Pritchard  v.  Spencer,  2  Ind.  487.  8.  P. 
applied,  in  8  id.  862,  to  a  statute  shortening  the  limi- 
tation, and  thereby  cutting  off  an  existing  right  of 
action.  The  decisions  in  that  State  are  not  harmo- 
nious (see  7  Ind.  91,  468;  31  id.  221);  but  they  do  not 
affect  the  decision  above  quoted. 

Royoe  v.  Hurd,  24  Vt.  620,  holds  that  a  statute  aflidct- 
ing  non-resident  defendants  **  against  whom  there 
is  or  may  be  any  cause  of  action  "  from  the  operation 
of  the  statute  of  limitations,  applied  to  all  subsisting 
cause  of  action  not  barred  at  the  time  of  its  pas- 
sage. 

Couc^  V.  McKee,  1  Bug.  (Ark.)  484,  merely  holds 
that  an  amendment  to  a  statute  extending  the  limita- 
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tion  from  three  to  five  years  did  uot  apply  to  rights  of 
action  preyiously  barred . 

In  CcUvert  y.  Lowell,  5  Eng.  147,  the  right  to  sue 
aoorued  in  1841,  and  the  limitation  was  three  years ;  but 
ill  1844,  before  three  years  had  elapsed,  a  statute  was 
enacted  providing  that  as  to  **  causes  of  action  which 
shcM  accrue^**  the  limitation  shall  be  fllTe  years,  but 
did  not  expressly  repeal  the  former  statute.  Action 
brought  in  1847.  Plaintiff  claimed  five  years  from  1844, 
but  the  court  decided  that  his  case  was  governed  by 
the  former  statute,  which  had  not  been  repealed. 

In  Stone  v.  Flower y  47  N.  Y.  666,  a  statute  provided 
that  *'The  time  of  absence  from  this  State  of  any 
such  person  daring  his  term  of  service  [in  the  war]  and 
while  engaged  therein,  shall  not  be  talcen  as  part  of 
the  period  limited,"  etc.  Beld^  that  the  time  of 
absence  of  a  person  in  such  service,  prior  to  its  pas- 
sage, is  not  excluded  in  calculating  the  time  limited 
for  the  commencement  of  an  action  previously  accrued. 
In  Ex  parte  Lane,  S  Mete.  213,  a  statute  provided  that 
no  certificate  of  discharge  should  be  granted  if  a 
debtor  shall,  within  six  months  before  filing  his  peti- 
tion, make  an  assignment  to  preferred  creditors,  and 
it  was  held  to  apply  to  debtors  who  had  filed  their 
petition  before  the  passing  of  the  statute.  **The 
statute  is  not  to  be  considered  a  retrospective  act,  dis- 
turbing vested  rights;  but  as  altogether  prospective  in 
its  operations;  although  it  might  depend,  in  some 
cases,  on  acta  done  before  it  took  effect  "  And  see.  also, 
Moore  v.  MoflMert,  49  N.  Y.  882. 

Dash  V.  Van  Kleeck,  7  Johns.  477,  merely  holds  that, 
where  a  defense  to  an  action  of  tort  existing  by  the 
common  ^w  is  talcen  away  by  statute,  and  the 
statute  is  repealed,  the  defense  is  not  available  against 
an  action  pending  at  the  time  of  the  repeal. 

The  following  named  cases  were  cited  by  defendant's 
counsel,  but  none  of  them  arose  under  the  statute  of 
limitation:  Wood  v.  Oakley,  11  Pal.  400;  People  v. 
Carnal,  6  N.  Y.  463;  Ely  v.  Horton,  15  id.  696; 
Sanford  v.  Bennett,  24  id.  20;  PHnce  v.  U.  S„  2 
GaU.  204;  CarroU  v.  Carroll,  16 How.  (U.  S.)  276;  Couch 
V.  Jeffries,  4  Burr.  2460;  Qilfnore  v.  Sleuter,  2  Mod.  310. 

Now  let  us  present  the  views  of  Judge  Mullin.  He 
bases  his  decision  on  the  folio  wing  extract  from  Whart. 
Grim.  Law,  VI,  S  444  a.  **  A  mistalte  is  sometimes 
made  in  applying  to  statutes  of  limitations  in  criminal 
suits  the  construction  that  has  been  given  to  statutes 
of  limitation  in  civil  suits.  The  two  classes  of  statutes, 
however,  are  essentially  different.  In  civil  suits  the 
statute  is  interposed  by  the  legislature  as  an  impartial 
arbiter  between  two  contending  parties.  In  the  con- 
struction of  the  statute,  therefore,  there  is  no  intend- 
ment to  be  made  in  favor  of  either  party.  Neither 
grants  the  right  to  the  other;  there  is,  therefore,  no 
grantor  against  whom  arise  the  ordinary  presumptions. 
But  it  is  otherwise  when  a  statute  of  limitation  is 
granted  by  the  State.  Here  the  State  is  the  grantor, 
surrendering  by  act  of  grace  its  right  to  prosecute,  and 
declaring  the  offense  to  he  no  longer  the  suJbjeci  of  prose- 
cution. The  statute  is  not  a  statute  of  process,  to  be 
scantily  and  grudgingly  applied,  but,  on  the  contrary, 
declaring  that  after  a  certain  time  oblivion  shall  be 
oast  over  the  offense;  that  the  offender  shall  be  at 
liberty  to  return  to  his  country,  and  resume  his  immu- 
nities as  a  citizen,  and  that  from  henceforth  he  may 
cease  to  preserve  the  proofs  of  his  innocence,  for  the 
proofs  of  his  guilt  are  blotted  out.  Hence  it  Is  that 
.  statutes  of  limitation  are  to  be  liberally  construed  in 
favor  of  the  defendant,  not  only  because  such  liberality 


of  construction  belongs  to-  all  acts  of  amnesty  and 
grace,  but  because  the  very  existence  of  the  statute  is 
a  recognition  and  ratification  by  the  legislature  of  the 
fact  that  time,  while  it  gradually  wears  out  proofs  of 
innocence,  has  assigned  to  it  fixed  and  positive  periods 
in  which  it  destroys  proofs  of  guilt.'*  But  the  learned 
Judge  misapprehends  Mr.  Wharton,  for  it  is  evident, 
not  only  from  the  language  of  the  text,  but  also  from 
note  h,  to  **  legislative  attempts  to  institute  prosecu- 
tions for  offenses  which  prior  statutes  have  canceled.*^ 
The  proposition  that  the  legislature,  by  passing  a 
statute  of  limitation,  surrenders  its  right  to  alter  that 
statute  is  (to  use  a  mild  expression)  absurd. 

That  portion  of  the  original  statute  prescribing  a 
limitation  of  three  years  was  so  far  abrogated  by  the 
amendment  of  1878.  Consequently,  if  the  statute  as 
amended  is  not  applicable  to  offenses  previously  com- 
mitted, they  are  left  without  any  limitation  whatever! 
Thus,  the  arguments  used  by  defendant's  counsel 
operate  like  a  boomerang. 

The  statute  does  not  read  **  after  the  offense  shail  be 
committed,"  but  "after  the  commission  of  the 
oflbnse.*' 

The  conclusions  we  reach  are : 

1.  That  a  statute  extefiding  the  time  within  which 
actions  may  be  brought,  and  providing  that  they  may 
be  brought  within  a  specified  time  after  the  cause  of 
action  shall  accrue  or  shall  have  cuscrued,  is  to  be  con- 
strued as  applying  to  causes  of  action  which  have 
accrued  before  the  statute  went  into  effect,  and  which 
were  not  then  barred  by  any  previous  limitation ;  and 
that,  in  such  case,  the  statute  does  not  operate  retro- 
spectively, but  prospectively,  and  affects  existing 
rights  of  action  only  from  the  time  of  its  passage. 
Especially  is  this  so,  when  the  statute  is  an  amend- 
ment of  a  former  statute. 

2.  That  upon  principle  the  same  rule  of  construction 
is  applicable  to  statutes  of  limitation  in  criminal  cases. 

3.  That  if  the  statute  as  amended  in  1873  is  not  appli- 
cable to  offenses  committed  before  its  passage,  those 
are  left  unprovided  with  any  limitation,  the  original 
statute  being  so  far  abrogated. 

4.  That  at  the  time  the  amendment  was  passed  the 
defendant  had  no  rights,  vested  or  contingent,  which 
it  did  or  could  take  away. 

These  propositions  are  founded  on  principle  and 
fortified  by  authority.  "  What  rights  are  taken  away  ? 
Is  the  defendant  deprived  of  his  defense  upon  the 
merits  ?  The  pretense  of  the  defendant  does  not  merit 
the  name  of  right.    It  relates  to  the  remedy." 

F.  P.  M. 


PROXIMATE  AND  REMOTE  CAUSE— SETTING 
FIRE  TO  BUILDINGS. 

SUPBBMB  CX)URT   OF   PENNSYLVANIA— NOVBMBBR 

19,  1877. 

HoAo  V.  Lakb  Shore  and  Miohigan  Southbkn 
Ratlwat  Company. 

A  land-slide  took  place  on  defendant's  railroad,  after 
which  a  train  of  cars  loaded  with  oil  came  slong.  The 
engineer  did  not  see  the  slide  and  ran  Into  it,  whereby 
the  tralD  was  wrecked  and  the  oil  set  on  lire.  The 
burning  oil  ran  into  a  creek  alongside  the  railroad, 
floated  down  the  current  several  hundred  feet,  and  set 
Are  to  and  destroyed  plaintiff's  property.  Mdd,  that 
the  neKlifrenoe  of  the  engineer  in  not  seeing  the  slide 
was  the  remote  and  not  the  proximate  cause  of  the  in- 

Iury  to  plaintiff's  property,  and  defendant  was  not 
lable. 

ACTION  by  plaintiff^  trading  as  Hoag  &  Alger,  for 
damage  to  their  property,  caused  by  the  negli- 
orenoe  of  defendant.     The  facts  annear  in  the  onin- 
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ion.  The  court  below  directed  a  yerdiot  for  defend- 
ant, and  plaintiilii  took  a  writ  of  error  to  this  ooort. 

CharieM  W,  Maekay,  for  plaintlflli. 

MeCdlmont  A  OBborri,  for  defendant. 

Pazson,  J.  This  was  an  action  on  the  case  to  re- 
cover compensation  for  certain  property  destroyed  by 
Are,  caused  as  was  alleged  by  the  negligence  of  the  de- 
fendants. The  facts,  as  far  as  they  are  essential  to 
elucidate  the  point  in  controrersy,  are  as  follows: 
The  plaintiffli  were  the  occupiers  of  a  piece  of  land 
situate  within  the  limits  of  Oil  City,  on  the  western 
bank  of  Oil  Creek.  The  railroad  of  defendants  is 
constructed  along  said  creek  oyer  the  land  of  the 
plain  tub,  and  at  the  base  of  a  high  hlU.  On  the  after- 
noon of  April  &,  1878,  during  a  rain  storm,  there  was  a 
small  slide  of  earth  and  rock  from  the  hiU-slde,  down 
to  and  upon  the  railroad.  About  ten  minutes  prior 
to  the  accident  one  of  the  defendant's  engines  had 
passed  over  the  road  in  safety ;  at  that  time  no  slide 
had  occurred.  This  engine  was  followed  In  a  few 
minutes  by  another  engine,  drawing  a  train  of  oars 
loaded  with  crude  oil  In  bulk.  The  latter  engine  ran 
into  the  slide,  was  thrown  off  the  track,  ran  on  about 
100  to  150  feet,  when  the  tender,  which  was  In  front  of 
the  engine,  was  overturned  Into  Oil  Creek ;  the  engine 
itself  was  partly  overturned ;  two  or  three  oil  cars  be- 
came piled  up  on  the  track  and  burst.  The  oil  took 
fire,  was  carried  down  the  creek,  then  swollen  by  the 
itdn,  for  several  hundred  feet,  set  fire  to  the  property 
of  the  plaiotilfiB,  and  partly  consumed  it.  The  ques- 
tion of  negligence  in  defendants'  engineer  In  not  see- 
ing the  obstruction  and  stopping  his  train  before 
reaching  it  is  not  raised  upon  this  record,  and  need 
not  be  discussed.  The  only  question  for  our  consid- 
eration is  .whether  the  negligence  of  the  defendants' 
servants  was  the  proximate  cause  of  the  Injury  to  the 
pUdntilb'  property.  The  answer  to  the  plaintiffs*  third 
point,  embraced  in  the  second  specification  of  error, 
raises  this  question  distinctly.  The  court  was  asked 
to  say :  **  That,  If  the  jury  believe  from  the  evidence 
that  the  accident  complained  of  was  the  result  of  neg- 
ligence on  the  part  of  the  defendants,  and  that,  by 
reaaon  of  such  negligence,  the  oil,  Ignited  by  the  en- 
gine attached  to  the  train,  ran  immediately  down  to 
Oil  Creek,  where  It  was  carried  by  the  current  in  the 
space  of  a  few  minutes  to  the  property  of  theplain- 
tiflb,  when  It  set  fire  to  and  destroyed  said  property, 
the  plaintUb  are  entitled  to  recover,  provided  they 
did  not  in  any  manner  contribute  to  said  accident." 
The  court  answered  this  point  In  the  negative,  and 
then  instructed  the  jury  that  as  a  matter  of  law  upon 
the  facts  In  the  case  the  plaintiffs  were  not  entitled  to 
recover,  which  Instruction  Is  assigned  here  for  error. 

It  was  strongly  urged  that  the  court  erred  In  wit*h- 
drawing  the  case  from  the  jury,  and  the  recent  cases 
of  Permgylvania  Ratiroad  Company  v.  Hope,  80  P.  F.  8. 
878,  and  Raydurt  v.  Knight,  2  Weekly  Notes,  718,  were 
cited  as  supporting  this  view.  In  the  case  first  cited 
it  was  said  by  the  Chief  Justice  in  delivering  the  opin- 
ion of  the  court:  **We  agree  with  the  court  below 
that  the  question  of  proximity  was  one  of  fact  par- 
ticularly for  the  jury.  How  near  or  remote  each 
fact  is  to  its  next  succeeding  fact  In  the  con- 
catenation of  circumstances  from  the  prime  cause 
to  the  end  of  the  succession  of  facts  which  is  Imme- 
diately linked  to  the  Injury,  necessarily  must  be  de- 
termined by'  the  jury.  These  facts  or  circumstances 
eoostitute  the  case  and  depend  upon  the  evidence. 


constitute  a  succession  of  events  so  linked  together 
that  they  become  a  natural  whole,  of  whether  the 
chain  of  events  Is  so  broken  that  they  become  inde- 
pendent, and  the  final  result  cannot  be  said  to  he  the 
natural  and  probable  consequence  of  the  prlmaiy 
cause,  the  negligence  of  the  defendants. "  The  case  of 
RaydMTt  v.  Knight  was  meagerly  presented ;  the  charge 
of  the  court  was  not  sent  up,  and  a  majority  of  the 
court  were  of  opinion  that  no  sufficient  cause  for  re- 
versing the  judgment  had  been  shown.*  I  am  unable 
to  see  any  special  bearing  this  case  has  upon  the  ques- 
tion before  us.  The  doctrine  laid  down  In  The  Rail- 
road Company  v.  Hope,  and  to  be  gathered  Incidentally 
perhaps  from  Raydure  v.  Knight^  is,  that  the  question 
of  proximate  cause  Is  to  be  decided  by  the  jury  upon 
all  the  facts  in  the  case ;  that  they  are  to  ascertain  the 
relation  of  one  fact  to  another  and  how  far  there  is  a 
continuation  of  the  causation  by  which  the  result  is 
linked  to  the  cause  by  an  unbroken  chain  of  events, 
each  one  of  which  Is  the  natural,  foreseen  and  necessary 
result  of  such  cause.  But  it  has  never  been  held  that 
when  the  facts  of  a  case  have  been  ascertained,  the 
court  may  not  apply  the  law  to  the  facts.  Thls.ls  done 
dally  upon  special  verdicts  and  reserved  points.  Thus 
in  The  Railroad  Company  v.  Kerr,  12  P.  F.  8.  868,  a 
case  bearing  a  striking  analogy  to  this,  the  court  sub- 
mitted the  question  of  negligence  to  the  juiy,  but  re- 
served the  question  of  proximate  cause  upon  the  un- 
disputed facts  of  the  case.  Of  course,  this  could  not 
have  been  done  If  the  facts  were  In  dispute.  A 
reserved  point  must  be  based  upon  facts  admitted  in 
the  cause  or  found  by  the  jury.  In  questions  of  neg- 
ligence It  has  been  repeatedly  held  that  certain  facts 
when  established  amount  to  negligence  per  se.  Rail- 
road Company  v.  Stinger,  2S  F.  F.  8.  219;  MoCuUyT. 
C'torfee,  4  Wright,  899;  Penna.  Railroad  Company  y, 
Bennett,  9  P.  F.  8.  250,  while  in  Raydure  v.  Knight, 
supra,  the  court  below  In  answer  to  the  defendant's 
second  point  instructed  the  jury  that  if  certain  facts 
were  believed  by  them,  the  negligence  complained  of 
was  the  proximate  cause  of  the  injury  to  plaintiff's 
property.  This  ruling  was  affirmed  by  this  court.  I 
do  not  understand  the  decision  In  The  Railroad  Com- 
pany y,  Hope  tobe  In  conflict  with  this  view.  It  re- 
mains to  apply  this  principle  to  the  case  before  us. 
There  Is  not  a  particle  of  conflict  in  the  evidence  so 
far  as  It  affects  the  question  of  proximate  cause.  This 
was  doubtless  the  reason  why  the  plalntifliB  assumed 
the  facts  in  their  third  point.  They  would  not  have 
been  justified  in  doing  so  had  not  the  facts  l>een  ad- 
mitted, nor  is  It  likely  the  learned  judge  would  have 
answered  It.  We  may,  therefore,  r^^ard  the  plaintiff^' 
third  point  as  a  prayer  for  Instructions  upon  the  un- 
disputed facts  of  the  case.  Can  it  be  doubted  that  the 
court  had  the  right  to  give  a  binding  instruction  7  We 
think  not. 

But  one  question  remains;  was  the  negligence  of 
the  defendants'  servants,  In  not  seeing  the  landslide 
and  stopping  the  train  before  reaching  it,  the  proxi- 
mate cause  of  the  destruction  of  the  plalntiffb'  prop- 
erty 7  We  need  not  enter  Into  an  extended  discussion 
of  the  delicate  questions  suggested  by  this  Inquiry. 
That  has  been  done  so  fully  in  two  of  the  cases  cited 
as  to  render  it  unnecessary.  A  man's  responsibility 
for  his  negligence  and  that  of  his  servants  must  end 
somewhere.  "Piere  Is  a  posslblUty  of  carrying  an  ad- 
mittedly correct  principle  too  far.  It  may  be  extend- 
ed so  as  to  reach  the  reduotio  ad  qbaurdum  so  far  as  it 
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diflBoultj  may  be  ayoided  by  adhering  to  tbe  principle 
substantially  reoognlzed  in  The  Railroad  Company  y. 
Kerr,  and  The  Railroad  Company  v.  Hope,  supra,  that 
in  determining  what  is  proximate  cause,  the  true  rule 
is,  that  the  injury  must  be  the  natural  |and  prolm- 
ble  consequence  of  the  negligence,  such  a  conse- 
quence as,  under  the  surrounding  circumstances 
of  the  case,  might  and  ought  to  have  been  foreseen  by 
the  wrong-doer  as  likely  to  flow  from  his  act.  This  is 
not  a  limitation  of  the  maxim  causa  proxima  non 
remota  spectatur;  it  only  affects  its  application. 
There  may  be  cases  to  which  such  a  rule  would  not 
apply,  but  this  certainly  is  not  one.  It  would  be  un- 
reasonable to  hold  that  the  engineer  of  the  train  could 
have  anticipated  the  burning  of  the  plaintiffs'  property 
as  a  consequence  likely  to  flow  from  his  negligence  in 
not.looking  out  and  seeing  the^landslide .  The  obstruc- 
tion itself  was  unexpected.  An  engine  had  passed 
along  within  ten  minutes'with  a  clear  track.  But  the 
obstruction  w.as  there,  and  the  tender  struck  it.  The 
probable  consequences  of^he  collision,  such  as  the 
engineer  would  have  a  right  to  expect,  would  be  the 
throwing  the  engine  and  a  portion  of  the  train  off  the 
track.  Was  he  to  anticipate  the  bursting  of  the  oil  tanks, 
the  oil  taking  flre,the  burning  oil  running  into  andlt>elng 
carried  down  the  stream,  and  the  sudden  rising  of  the 
waters  of  the  stream,  by  means  of  which,  in  part  at 
least,  the  burning  oil  set  fire  to  the  plaintiflis'  build- 
ings? This  would  be  a  severe  rule  to  apply,  and  might 
have  made  the  defendants  responsible  for  the  destruc- 
tion of  property  for  miles  down  Oil  Creek.  The 
water  was  an  intervening  agent,  that  carried  the  fire, 
juRt  as  the  air  carried  the  sparks  in  the  case  of  The 
Railroad  Company  v.  Kerr.  It  is  manifest  that  the 
negligence  was  the  remote  and  not  the  proximate 
cause  of  the  Injury  to  the  plaintiffs'  building.  The 
learned  judge  ruled  the  case  upon  sound  principles, 
and  his  judgment  Is  affirmed. 


WHEN  THE  GOVERNMENT  IS  BOUND  BY  THE 
FRAUDULENT  ACTS  OPJTS  AGENT. 

STIPREMB  COURT  OF    THE  UNITBD  8TATBS,   OCTO- 
BER TERM,  18T7. 

United  States  v.  State  Nationai*  Bank  of  Boston. 

When  the  money  or  property  of  an  innocent  person  has 
gone  into  tbe  coffers  of  the  nation  by  means  of  a  fraud 
to  which  Its  agent  was  a  party,  such  money  or  property 
cannot  be  held  by  the  United  States  against  tbe  claim 
of  the  wronged  or  injured  party. 

A  firm  had  borrowed  money,  beiongtng  to  the  government, 
from  the  cashier  of  Its  sub-treasury.  In  order  to  ena- 
ble the  cashier  to  cover  up  his  violation  of  duty,  and  In 
pursuance  of  an  agreement,  one  of  the  firm  procured  a 
bank  officer  to  purchase  gold  certificates,  which  were 
to  be  deposited  in  the  sub-treasury,  to  remain  until  the 
subsequent  day.  The  bank  officer  did  so,  and  a  receipt 
for  the  certificates  was  given  by  the  cashier  to  C,  who 
indorsed  it  to  the  bank  officer.  The  receipt  entitled  its 
owner  to  receive  gold  certificates  for  those  deposited, 
or  their  equivalent,  on  demand.  The  bank  olficer  had 
no  knowledge  of  the  plan  of  the  firm  and  the  cashier, 
and  the  transaction  he  entered  into  was  a  usual  one. 
Held,  that'the  government  obtained  no  title  to  the  oer- 
tiflcates,  but  was  liable  to  return  their  value  to  the 
banlc 

APPEAL  from  the  Court  of  Claims.    The  facts  ap- 
pear in  the  opinion. 
Mr.  Justice  Swatne  delivered  the  opinion  of  the 
Court. 

Upon  analyzing  this  case,  as  it  is  ISresented  in  the 
record,  the  facts  are  found  to  be  few  and  simple. 
Hartwell  was  cashier  of  the  sab-treasury  in  Boston. 


He  embesmled  a  large  amount  of  imonej  belonfi^ng  to 
the  United  States  by  lending  it  to  Mellon,  Ward  &  Oo. 
As  the  time  for  the  examination  of  the  funds  in  the 
sub-treasnrj  approached,  Mellen,  Ward  &  Co.  endeav- 
ored to  tide  Hartwell  over  the  crisis  and  to  conceal  his 
g^ilt  and  their  own  by  the  devices  out  of  which  this 
controversj  has  arisen.  They  had  sold  to  the  Mer- 
chants' National  Bank  of  Boston  a  large  amount  of 
gold  certificates  with  the  understanding  tliat  they 
might  buy  back  the  like  amount  by  paying  what  the 
bank  had  paid,  and  interest  at  the  rate  of  six  per  cent 
per  annum.  Carter,  one  of  the  firm,  arranged  with 
Smith,  the  cashier  of  the  plaintiff,  to  buy  from  the 
Merchants'  Bank  gold  certificates  to  the  amount  of 
$420,000,  and  to  pay  for  them  with  the  checks  of  Mellen, 
Ward  &  Co.,  certified  to  be  good  by  Smith  as  such 
cashier,  and  then  to  deposit  the  certificates  in  the  sub- 
treasury,  where  they  were  to  remain  until  the  ensuing 
day.  A  receipt  was  to  be  taken  from  the  proper  sub- 
treasury  officer.  The  certificates  were  bought,  paid 
for,  and  deposited  accordingly.  Hartwell  received 
them  from  Smith  In  the  presence  of  Carter  and  made 
out  the  receipt  to  Mellen,  Ward  &  Co.  or  order.  Smith 
inquired  why  the  receipt  was  to  them.  Carter  there- 
upon indorsed  it  by  the  firm  name  to  Smith  as  cashier, 
and  Smith  took  it  without  further  remark. 

Subsequently,  pursuant  to  a  like  arrangement  be- 
tween the  same  parties,  Smith,  as  such  cashier,  made 
a  further  purchase  of  gold  and  gold  certificates  from 
the  Merchants'  Bank,  and  converted  the  gold  into  gold 
certificates.  The  aggregate  of  the  certificates  thus 
procured  was  $60,000.  Thereafter  Smith,  as  such  cash- 
ier, at  the  instance  of  Carter,  made  a  further  purchase 
of  gold  certificates  from  another  bank  to  the  amount 
of  $100,000.  All  these  certificates,  amounting  to  $160,- 
OOO,  were  also  deposited  by  Smith  in  the  sub-treasury 
in  the  presence  of  Carter,  and  a  receipt  taken  and  in- 
dorsed as  before  to  Smith  as  cashier.  The  receipts 
specified  that  the  certificates  deposited  were  **to  be 
exchanged  for  gold  certificates  or  its  equivalent  on  de- 
mand." Only  $60,000  of  the  last  deposit  is  claimed  by 
the  appellee.  The  residue  is  not  involved  in  this  con- 
troversy. The  total  cUimed  is  $480,000.  All  these 
things  occurred  on  the  28th  of  February,  1867.  On 
the  following  day  Smith  presented  the  receipts  at  the 
sub-treasury,  and  payment  was  refused.  The  certifi- 
cates were  all  canceled  and  sent  to  the  proper  officer  at 
Washington.  The  gold  which  they  represented  has 
since  remained  In  the  treasuiy  of  the  United  States. 
Carter  gave  Smith  plausible  reasons,  not  necessary  to 
be  repeated,  for  desiring  to  make  the  deposits .  The 
Court  of  Claims  found  these  facts :  ♦  ♦  *  "  He 
(Carter)  submitted  his  plan  to  Hartwell,  which  was  as 
follows :  He  proposed  to  buy  gold  certificates  in  New 
York,  bring  them  to  Boston,  and  borrow  money  upon 
them  of  the  Merchants'  Bank,  and  he  then  proposed 
to  get  Smith,  the  cashier  of  the  State  Bank,  to  pay  for 
these  certificates  and  leave  them  with  Hartwell  during 
the  examination.  Hartwell  made  no  objection  to  this 
plan,  but  he  thought  Smith  would  not  do  It.  The  plan 
was  carried  into  effect  by  Carter,  as  hereinbefore  set 
forth,  but  Hartwell  had  no  agency  in  carrying  it  out, 
except  to  receive  the  moneys  and  gold  certificates  paid 
to  him  on  the  28th  of  February  as  aforesaid,  and  he 
had  no  actual  knowledge  of  the  proceedings  taken  by 
Carter  on  that  day  to  obtain  said  gold  certificates. 
When  Carter  and  Smith  deposited  the  $420,000  of  gold 
certificates  in  the  sub-treasury  as  aforesaid.  Smith  did 
not  know  Hartwell,  nor  did  Hartwell  know  Smith,  or 
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know  that  Smith  was  oonneoted  with  anj  bauk  or 
money  institution.'* 

The  case  under  another  aspect  was  before  us  on  a 
former  occasion.  Merchants^  Bank  v.  The  State  Bank^ 
10  Wall.  604.  We  there  held,  after  the  most  careful 
consideration,  that  the  legal  title  to  the  certificates 
was,  bj  the  purchases  made  by  its  cashier,  vested  in 
the  State  Bauk.  We  find  no  reason  to  change  this 
view.  The  finding  of  the  court  shows  clearly  that 
Hartwell  knew  when  he  received  the  certificates  that 
they  did  not  belong  to  Mellen,  Ward  &  Co.,  and  that 
they  did  belong  to  the  plaintUi;  and  that  Smith  repre- 
sented the  plaintiff  as  its  agent.  Hartwell  was  privy 
to  the  entire  fraud  from  the  beginning  to  the  end,  and 
was  a  participant  in  its  consummation. 

It  is  not  denied  tliat  Smith  acted  in  entire  good 
faith.  What  he  did  was  honestly  done,  and  it  was  ac- 
cording to  the  settled  and  usual  course  of  business. 
Hartwell  was  the  agent  of  the  United  States.  He  was 
appointed  by  them  and  acted  for  them.  He  did,  so 
far  as  Smith  knew,  only  what  it  was  his  duty  to  do, 
and  what  he  did  constantly  for  others,  and  it  is  not 
d  euied  that  it  was  according  to  the  law  of  the  land. 
12  Stat.  711.  Smith  no  more  suspected  fraud,  and 
had  no  more  reason  to  suspect  it,  than  any  other  of  the 
ooantlees  parties  who  dealt  with  the  sub-treasury  in 
like  manner. 

There  could  hardly  be  a  stronger  equity  than  that  in 
favor  of  the  plaintiff.  It  remains  to  consider  the  law 
of  the  case. 

The  interposition  of  equity  is  not  necessary  where  a 
trust  fund  is  perverted.  The  cestui  qtie  trust  can  follow 
it  at  law  as  far  as  it  can  be  traced.  May  v.  Ledere,  11 
Wall.  217 ;  Taylor  v.  Plummer,  8  Maul.  &  Sel.  602. 

Where  a  draft  was  remitted  by  a  collecting  agent  to 
m  sub-agent  for  collection,  and  the  proceeds  were  ap- 
plied by  the  sub-agent  in  payment  of  the  indebtedness 
of  the  agent  to  himself,  in  ignorance  of  the  rights  of 
the  principal,  this  court  held  that,  there  being  no  new 
advance  made  and  no  new  credit  given  by  the  sub- 
agent,  the  principal  was  entitled  to  recover  against 
him.  WUscm  <t  Co.  v.  Smithy  8  How.  768;  see,  also. 
Bank  of  the  Metropolis  v.  The  New  England  Bank,  6 
How.  212. 

A  party  who,  without  right  and  with  guilty  knowl- 
edge, obtains  money  of  the  United  States  from  a  dis- 
bursing officer,  becomes  indebted  to  the  United  States, 
and  they  may  recover  the  amount.  An  action  will  lie 
whenever  the  defendant  has  received  money  which  is 
the  property  of  the  plaintiff,  and  which  the  defendant 
is  obliged  by  natural  justice  and  equity  to  refund. 
The  form  of  the  indebtedness  or  the  mode  in  which  it 
was  incurred  is  immaterial.  Bayne  et  at.  v.  The  United 
StaUs,  8  Otto,  643. 

The  United  States  must  use  due  diligence  to  charge 
the  indorsers  of  a  bill  of  exchange,  and  they  are  liable 
to  damages  if  they  allow  one  which  they  have  accepted 
to  go  to  protest.  U.  S.  v.  Barker,  12  Wheat.  600 ;  Bank 
U.  S.  V.  The  United  States,  2  How.  711;  UnUed  States 
T.  Bank  of  the  Metropolis,  16  Pet.  878. 

In  these  cases  and  many  others  that  might  be  cited, 
the  rules  of  law  applicable  to  individuals  were  applied 
to  the  United  States.  Here  the  basis  of  the  liability 
insisted  upon  is  an  implied  contract  by  which  they 
might  well  become  bound  in  virtue  of  their  corporate 
character.    Their  sovereignty  is  in  no  wise  involved. 

The  cases  of  The  Atlantio  Batik  v.  The  Merchants* 
Bank,  10  Gray,  682,  and  SMnner  v.  The  MerohanU* 
Batik,  4  Allen,  280,  are  in  their  facts  strikingly  like  th 


case  before  us,  and  they  involved  exactly  the  same 
point.  It  was  held  in  each  of  those  cases,  after  an 
elaborate  examination  of  the  subject,  that  the  de- 
frauded bauk  was  entitled  to  recover. 

But  surely  It  ought  to  require  neither  argument  nor 
authority  to  support  the  proposition  that  where  the 
money  or  property  of  an  innocent  person  has  gone  into 
the  ooffSers  of  the  nation  by  means  of  a  fraud  to  which 
its  agent  was  a  party,  such  money  or  property  cannot 
be  held  by  the  United  States  against  the  claim  of  the 
wronged  or  injured  party. 

The  agent  was  agent  for  no  such  purpose.  His  do- 
ings were  vitiated  by  the  underlying  dishonesty  and 
could  confer  no  rights  upon  his  principal. 

The  appellee  recovered  below  the  amount  claimed. 
A  different  result  here  would  be  a  reproach  to  our 
jurisprudence. 

The  judgment  of  the  Court  of  Claims  is  affirmed. 


LIMIT  OP  AUTHORITY  OF  BANK  CASHIER 
AS  TO  CERTIFTINQ  CHECKS. 


SUPRBMB  CX>nBT  OF  PENNSYLVANIA,  NOVBM- 
BEB  U,  1877. 

DOBSKT  Y.  AbBAMS. 

Where  a  check  on  its  face  shows  that  It  was  not  drawn  In 
the  usual  course  of  business,  and  is  not  a  commercial 
check,  the  cashier  of  the  bank  on  which  it  is  drawn  has 
no  power  to  bind  the  bank  by  certifying  the  check  as 
good. 

Accordingly,  where  a  check  payable  to  bearer  had  Indorsed 
upon  It  the  words  **  To  hold  as  collateral  for  1.000  P.  T. 
oil,*'  eto^  held,  that  an  indorsement  by  the  cashier  that 
It  was  good  when  properly  indorsed  would  not  bind 
the  bank. 

ACTION  by  plaintiff  against  defendants,  who  did 
business  under  the  name  of  **  The  Citizens*  Sav- 
ings Bauk  of  East  Brady,  Pa.,"  on  the  following  check; 
"'  Bast  Bradt,  Pa.,  Dee,  80, 1875. 
Citizens'  Savings  Bank  of  Bast  Brady,  Pa. 
Pay  to  P.  Dorsey,  or  order,  two  thousand  dollars. 
1^000.  A.  W.  MCCOLLOUGH. 

To  hold  as  collateral  for  1 
1,000  P.  T.  oil  pipage  paid  > 
to  Jan.  4, 1870.''^  ) 

Certified  on  the  face,  "  Good  when  properly  indorsed." 
J.  Y.  FoflTKR,  Cashier. 

The  Court  of  Common  Pleas  of  Clarion  county, 
where  the  case  was  tried,  charged  upon  the  material 
points  in  substance  as  follows :  The  certification  of  a 
check  written  out  would  contain  a  statement  that  the 
drawer  had  funds  sufficient  to  meet  it  in  the  bank, 
applicable  to  its  payment,  and  an  agreement  on  behalf 
of  the  bank  that  these  funds  should  be  retained  and 
paid  upon  the  check  whenever  it  was  presented.  The 
cashier  has  a  right,  by  virtue  of  his  office,  to  make  this 
certificate  when  the  drawer  has  funds.  Cook  v.  State 
Bank,  52  N.  Y.  96.  Even  if  the  drawer  had  no  funds  we 
apprehend  that  the  certificate  of  the  cashier  would  hold 
the  bauk  when  the  transaction  was  within  the  range 
of  its  legitimate  business,  but  the  acts  of  the  cashier, 
or  other  officer  .of  the  bauk,  only  bind  the  stockholders 
when  such  acts  are  within  the  regular  and  just  sphere 
of  banking  transactions.  Lloyd  y.  West  Branch  Bank, 
8  Harris,  172.  We  do  not  think  this  transaction  within 
such  sphere.  The  certificate  of  the  cashier  upon  the 
paper  upon  which  suit  has  been  brought  would  not, 
therefore,  bind  the  stockholders,  without  proof  that 
they  authorized  him  to  make  such  certificate,  or  with- 
out proof  of  such  usage  and  practice  on  the  part  of  the 
cashier  as  would  justify  third  persons  in  believing 
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that  8uoh  usage  was  authorized.  The  jud{t:ment  was 
for  the  defendauts  and  plaintiff  took  a  writ  of  error. 

Paxson,  J.  This  was  a  suit  brought  against  the  de- 
fendants, an  unincorporated  banlciug  association,  to 
recover  the  amount  of  a  check  held  b^  the  plalntUh,  a 
copy  of  which  is  here  given  ut  supra. 

The  J.  T.  Foster  who  certified  the  check  is  the  cash- 
ier of  the  defendants*  bank.  It  was  alleged  upon  the 
trial,  and  there  is  evidence  tending  to  prove,  that  the 
certificate  of  Mr.  Foster  was  a  forgery.  Mr.  Foster 
has  recognized  it  and  confirmed  it  by  his  subsequent 
acts  and  declarations. 

We  do  not  regard  the  question  of  the  alleged  forgeiy 
as  an  important  element  in  the  discussion  of  this  case. 
It  was  conceded  that  at  the  time  McCollough  drew  the 
check  upon  the  bank  he  had  no  funds  there,  and  no 
right  to  draw.  It  is  also  apparent  that  the  check  was 
entirely  out  of  the  usual  course  of  banking  business. 
This  is  plain  from  the  face  of  the  instrument.  Instead 
of  being  a  mere  order  upon  a  bank  to  pay  a  certain 
sum  of  money  to  a  person  therein  designated,  or  to 
bearer,  it  has  the  significant  indorsement  in  one 
dorner,  ''to  hold  as  collateral  for  1,000  P.  T.  oil,**  etc. 
This  indicates  plainly  that  the  check  was  given  merely 
as  collateral  security  for  the  delivery  of  the  oiL  If 
any  doubt  could  exist  upon  this  point,  it  is  put  at  rest 
by  the  testimony  of  Dorsey,  the  plaintiff,  himself.  He 
says:  "The  first  check  was  given  for  borrowed  oil;  If 
the  oil  was  not  returned,  the  check  was  to  be  paid ; 
that  check  was  carried  for  thirty  days ;  supposed  it 
was  all  right  and  not  forged.  The  second  check  was 
token  when  oil  was  advancing,  and  I  would  not  extend 
the  check  without  he  would  give  me  a  check  which 
would  secure  me  for  the  return  of  the  oiL**  If  the 
certificate  of  Foster  that  the  check  was  *'  good  when 
properly  indorsed  *'  is  to  bind  the  bank,  then  the  cash- 
ier has  made  the  bank  security  for  the  delivery  of 
1,000  barrels  of  oil.  This  he  could  not  do  without 
authority.  It  is  an  act  entirely  outside  of  any  of  the 
ordinary  recognized  duties  of  the  cashier  of  a  bank. 
There  is  not  a  word  in  the  evidence  to  show  that  the 
defendants,  or  any  of  them,  knew  of  this  transaction, 
much  less  sanctioned  it.  An  attempt  was  made  to 
show  a  similar  course  of  dealing  by  the  bank  as  to 
prior  transactions;  that  is  to  say,  to  certify  checks 
drawn  without  funds,  to  be  held  as  collateral  for  oil. 
It  was  not  successful,  however.  The  checks  certified 
were  what  the  witnesses  call  ''straight  checks,**  by 
which  we  understand  commercial  checks  for  the  pay- 
ment of  money,  free  from  clog  or  condition.  As  to 
such  checks,  it  is  not  outside  the  line  of  a  cashier's 
duties  to  certify  them  when  requested,  if  the  drawer 
has  funds  in  the  bank.  It  has  been  decided  that  he 
has  a  right  to  make  such  a  certificate  by  virtue  of  his 
office.  Cook  V.  State  Bank,  ^  N.Y.  96.  The  effect  of 
such  a  certificate  we  need  not  discuss,  as  the  question 
is  not  before  us.  Nor  need  we  consider  at  length  the 
proposition  that  the  plaintiff  was  a  bona  fide  holder  for 
value.  The  face  of  the  check  was  notice  that  it  was 
not  drawn  in  the  usual  course  of  business ;  that  it  was 
not  a  commercial  check.  The  plaintiff's  own  testi- 
mony shows,  as  we  have  seen,  that  he  was  only  to 
.  hold  it  as  a  security  for  the  oil.  He  had  no  right  to 
draw  the  money  upon  the  check  until  default  in  the 
delivery  of  the  oil.  There  was  ample  to  put  him  upon 
inquiry  as  to  the  authority  of  the  cashier. 

Vve  are  of  the  opinion  that  the  learned  judge  of  the 
court  below  was  entirely  accurate  in  his  rulings  em- 
braced in  the  first  assignment.    This  practically  dis- 


poses of  the  case.  We  may  say,  however,  in  regard  to 
the  fifth  assignment,  that  the  point  referred  to  was 
not  based  upon  any  evidence  in  the  case.  There  was  no 
error,  therefore,  in  declining  to  aifswer  it.  Judgment 
afikmed. 

♦ 
COURT  OF  APPEALS  ABSTRACT. 

B0UNDABIB8. 

When  fixed  montiments  do  not  govern  cotirses  in  deed, 
—The  rule  that  in  deeds  of  land,  courses,  distances 
and  quantities  must  yield  to  natural  or  artificial  mon- 
uments is  not  an  inflexible  one.  It  applies  with  less 
force  to  monuments  which  are  artificial  than  to  nat- 
ural, permanent  monuments,  and  when  there  is  any 
thing  in  the  description  which  shows  that  the  courses 
and  distances  are  right  in  themselves  they  will  prevail, 
because  the  primary  object  in  all  cases  Is  to  carry  out 
the  intention  of  the  parties.  Accordingly,  when  it  is 
apparent  from  the  face  of  the  deed  that  the  intention 
was  to  convey  a  specific  quantity  of  land,  if  the  courses 
and  distances  given  would  include  such  quantity,  and 
the  description  by  monuments  embraces  more  or  less, 
the  former  should  be  followed.  Judgment  below 
affirmed.  Higginboih€mi  v.  Stoddard^  appellatU.  Opin- 
ion by  MUler,  J. 
[Decided  January  15, 1878.    Reported  below,  9  Hun,  1«] 

OOMMON  OARWniB. 

8HpiUaUon$  in  bill  of  lading  exempting  carrier  from 
liability :  t^ien  shipper  hound  by.^A  carrier  received 
goods  for  shipment.  Afterward,  on  the  same  day,  the 
carrier  sent  to  the  shipper  a  bill  of  lading,  wherein  it 
was  provided  that  the  carrier  should  be  exempt  from 
liability  for  loss  from  fire.  The  shipper  procured  in- 
surance from  plaintiff;  and  the  goods  were  thereafter, 
while  l)eing  transported,  burned,  without  negligence 
On  the  part  of  the  carrier.  Plaintiff;  having  paid  the 
loss,  brought  action  against  the  carrier.  Held,  that 
plaintiff  had  only  the  rights  of  the  shipper  as  to  hold- 
ing the  carrier  liable ;  that  If  the  goods  had  not  left 
the  place  of  shipment  at  the  time  the  bill  of  lading 
was  received  by  the  shipper,  he  would  be  bound  by 
the  condition  exempting  from  UablUty^for  loss  by  fire, 
and  It  was  for  plaintiff  to  show  that  they  had  then  left 
to  relieve  him  from  such  condition.  Order  below 
affirmed.  Oermania  Fire  Ins.  Co.,  appeUanty  v.  Ifem- 
phis'A  Charleston  R.  R.  Co.  Opinion  by  Rapallo,  J. 
[Decided  January  15, 1878.  Reported  below,  7  Hon, 
238.] 

CORPORATION. 

When  knowledge  of  oJOHcer  is  knotoledge  of  oorpora- 
tion:  president  of  bank.—Q.  was  president  of  a  bank 
and  controlled  Its  business,  and  was  also  executor, 
having  In  trust  an  estate.  He  was  largely  indebted 
to  the  bank,  which  was  on  that  account  in  an  embar- 
rassed condition,  and  G.  was  also  embarrassed  finan- 
cially and  unable  to  pay  what  he  was  owing.  Nearly 
$17,000  belonging  to  the  estate  was  on  deposit  In  the 
bank.  O.  sold  to  the  estate  stock  In  the  bank  belong- 
ing to  him  for  $17,000,  and  in  payment  thereof  drew 
his  check  as  executor  against  the  fund  on  deposit. 
This  amount  he  deposited  to  his  own  individual  ac- 
count in  the  bank.  Held,  that  in  the  transaction  the 
knowledge  of  G.  acquired  as  executor  and  as  an  Individ- 
ual was  imputable  to  the  bank  when  it  received  on  de- 
posit the  moneys  paid  by  G.,  as  executor,  for  the  stock, 
and  the  stock  being  an  Improper  investment  of  trust 
funds,  the  bank  was  liable  to  the  cestui  que  trust  for 
the  profit  it  made  out  of  the  transaction,  which  was^ 
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the  amount  of  moneys  received  by  it  from  the  funds 
of  the  estate  and  credited  to  the  indiyidual  account  of 
G.  Judgment  affirmed.  Holdenv.NewYorkAErie 
Bcmk^  appellant.  Opinion  by  Folger,  J.  Church,  C. 
J.,  Miller  and  Earl,  J  J.,  concur. 
[Decided  Januaij  29,  1878.] 

INDORSSMKNT. 

Accommodation  indoraer  of  note  Beoured  by  mortgage; 
holder  not  bound  to  look  first  to  mortgage,  — Defendant 
was  accommodation  indorser  upon  notes  discounted 
by  a  bank,  and  to  secure  which  the  banlc  had  taken  a 
mort|;age  from  the  maker.  Held,  that  the  bank  was 
not  bound  to  first  exhaust  its  remedy  on  the  mortgage, 
but  might  bring  its  action  against  defendant  in  the 
first  instance,  nor  did  it  alter  the  case  that  the  notes 
were  given  to  pay  up  an  antecedent  indebtedness,  and 
that  defendant  was  known  to  the  bank  to  be  an  accom- 
modation indorser.  Judgment  below  afiirmed.  First 
National  Bank  of  Biiffalo  v.  Wood,  Opinion  by  Mil- 
ler, J. 
[Decided  December  11, 1877.] 


!•  Surrender  qf,  by  opercttion  of  law:  making  new 
lease. ^  Although  since  the  statute  of  frauds  a  parol 
contract  for  a  new  lease  of  the  same  premises  may 
operate  as  a  surrender  In  law  of  a  term  created  by  a 
lease  in  writing  and  under  seal,  such  new  lease  must 
be  a  valid  one,  and  a  parol  lease  for  seven  years  would 
not  operate  as  a  surrender.  Judgment  below  affirmed. 
Coe  V.  Hobby,  appellant.    Opinion  by  Allen,  J. 

2.  Reduction  of  rent  not  making  new  lease, —  A  sur- 
render of  an  existing  lease  and  the  granting  of  a  new 
one  cannot  be  implied  from  an  agreement  to  reduce  the 
rent.  The  new  agreement  becomes  a  part  of  the  ante- 
cedent one,  and  the  two  constitute  a  lease  for  the  un- 
expired term.  lb. 

[Decided  January  15, 1878.     Reported  below,  7  Hun, 
IW.] 

XA8TSB  AND  8XBVANT. 

1.  When  relation  does  not  exist  so  as  to  render  liable 
for  negligence  —  A  number  of  persons,  who  had  sever- 
ally caused  to  be  cut  and  placed  in  the  Racket  river  a 
large  number  of  saw  logs  for  the  purpose  of  being 
floated  down  the  river  to  their  respective  mills  during 
the  high  water  of  the  spring  of  1867,  made  a  contract 
with  a  firm  to  drive  all  the  logs  down  the  river  and 
deliver  them  at  the  booms  of  the  respective  parties. 
Other  logs  belonging  to  other  parties  were  also  fioated 
down  the  river,  the  other  parties  taking  charge  of 
driving  them.  All  these  logs  were  intermingled  pro- 
miscuously in  the  stream.  By  the  negligence  of  those 
having  charge  of  driving  the  logs,  a  number  of  them 
dammed  up  against  a  town  bridge  and  carried  it  away 
and  destroyed  it.  Meld,  that  the  firm  was  not  the 
agent  or  servant  of  the  parties  owning  the  logs  so  as 
to  make  such  parties  or  any  of  them  responsible  for  its 
negligence,  and  such  parties  employing  it  were  neither 
jointly  nor  severally  responsible  for  the  .loss  of  the 
bridge.  Judgment  below  reversed.  Tovni  of  Pierpont 
V.  Loveless  et  ol.,  appellants.    Opinion  by  Rnpallo,  J. 

2.  Constitutional  law:  who  cannot  raise  question  of  con- 
ititutio7iality  of  act,  —  By  an  act  of  legislature  passed 
in  1860  the  Racket  river  was  declared  a  public  high- 
way for  the  purpose  of  floating  logs.  It  was  claimed 
by  plaintiir  that  this  act  gave  defendants  no  right  to 
put  these  logs  in  the  river,  as  the  act  was  unconstitu- 
tional in  not  providing  for  compensation  to  the  ri- 


parian owners.  Held,  that  the  riparian  owners  only 
could  set  up  this  objection  of  unconstitutionality.  lb. 
3.  Public  right  to  float  logs  on  small  streams.— The 
law  of  this  State  recognizes  the  right  of  the  public 
to  use  such  streams  through  private  property  for  raft- 
ing and  floating  logs  as  far  as  necessary  for  public  ac- 
commodation, lb. 
[Decided  January  29, 1878.] 

PZiVADINO. 

Complaint  not  stating  facts  sufficient  to  constitute 
cause  of  action:  action  against  receiver,  —  A  complaint 
alleged  that  plaintiff  was  *'  entitled  to  the  possession 
of,  and  the  rents,  issues  and  profits  *'  of  certain  land 
described ;  that  in  an  action  in  the  Supreme  Court  be- 
tween the  defendants,  except  one  Cameron,  Cameron 
was  appointed  receiver  of  the  rents  and  profits  of  the 
land,  and  a  large  sum  of  such  rents,  etc.,  had  come  into 
his  hand ;  that  plaintiff  had  demanded  the  same  and 
payment  had  been  refused  by  Cameron,  and  asked  re- 
lief that  Cameron  should  account  for  the  moneys  re- 
ceived by  him  as  receiver,  and  be  restrained  from  pay- 
ing over  the  moneys,  and  be  required  to  pay  the  same 
into  court.  No  judgment  or  relief  was  asked  against 
any  one  except  the  receiver.  The  complaint  did  not 
allege  any  facts  showing  that  the  plaintiff  was  entitled 
to  the  rents  and  profits,  or  allege  that  he  ever  owned 
or  possessed  the  premises.  HeZd,  that  the  allegation 
that  plaintiff  was  entitled  to  the  possession  of  the 
land,  etc.,  was  a  mere  allegation  of  a  conclusion  of 
law,  and  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Judgment  below  af- 
firmed. Sheridan  v.  Jackson,  Opinion  by  Earl,  J. 
[Decided  January  16, 1878.  Reported  below,  10  Hun, 
80.] 


NOTES  OF  RECENT  DECISIONS. 

Agency:  agent  cannot  actforttoo  principals. — ^The 
law  will  not  allow  a  person  to  act  as  agent  for  two 
persons  standing  in  positions  antagonistic  to  each 
other,  and  to  demand  and  receive  compensation  from 
each,  without  the  full  consent  of  both  parties  freely 
given.  Supreme  Court  of  Wisconsin,  Feb.  6th,  1877. 
Meyer  v.  Hanchett, 

Attorney:  lien  of. —The  lieu  of  an  attorney  for 
services  rendered  in  obtaining  a  judgment  is  not  de- 
feated by  the  dormancy  of  the  judgment.  If  the 
judgment  is  revived,  and  the  money  is  made  thereon, 
the  lien  is  still  good.  Supreme  Court  of  Georgia,  Jan., 
1878.     Jenkins  v.  Stephens. 

Common  carrier:  liability  for  loss  by  Chicago  fire, 
—Suit  by  appellee  for  goods  not  delivered.  Defense, 
that,  without  the  fault  of  the  carrier,  the  goods  were 
destroyed  in  the  great  Chicago  fire  of  1871.  Held, 
(1)  that  this  fire  was  not  the  act  of  God  so  as  to  re- 
lease common  carriers  from  liabilities  as  imposed  by 
the  common  law.  Supreme  Court,  Illinois,  Jan.  21st, 
1877.    Dispatch  Transit  Co,  v.  Thielbar. 

Constitutional  law:  statute  as  to  killing  catUe,-— 
That  part  of  the  statute  of  June  22,  1867,  which  gives 
to  the  owner  of  live  stock  **  double  the  value  of  his 
property  injured,  killed  or  destroyed  "  on  a  railroad 
track,  in  case  the  same  is  not  paid  within  thirty  days 
after  demand  therefor  is  made  upon  the  company,  is 
unconstitutional  and  void.  Supreme  Court,  Nebraska, 
Oct.,  1877.  Atchison  A  Neb,  R,  R.  Co.  v.  Baty, 

Constitutiofial  law:  impairing  obligation  of  con- 
tracts.—A  State  law  wl|jlQb^iA(^;reM04Ju}mes^Qad  ex- 
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emptionSf  bo  far  as  it  applies  to  debts  preyiouslj  oon- 
traotedi  impairs  the  obligation  of  contracts,  and  is 
unooustitutional  and  void.  Sapreme  Coart  of  Ala- 
bama, December,  1877.    WUsony,  Brown, 

Eminent  domain:  ertotion  of  teUgraph  on  Itne  of 
railroad.—A  railroad  company  may,  for  its  own  use, 
in  operating  its  road,  constrnct  a  telegraph  line  orer 
and  along  its  right  of  way,  and  in  so  doing,  cut  down« 
if  necessary,  trees  standing  upon  its  right  of  way, 
without  subjecting  itself  to  any  additional  claim  <^ 
the  original  land-owner  for  compensation.  If  such 
line  of  telegraph  is  built  by  the  railroad  company  and 
another  party  at  their  joint  expense  and  for  their  joint 
use,  the  latter  is  only  responsible  to  the  laud-owner 
for  the  damages  caused  by  the  additional  burden,|if  any 
there  be,  cast  upon  the  easement  by  its  use  of  the  tele- 
graph line.  Supreme  Court,  Kansas,  Jan.,  1877.  ITest- 
em  Union  TeUifrdph  Co,  v.  Rich, 

Estoppel :  token  unconstitutiondUty  of  law  cannot  be 
»et  up.— The  plaintiff  is  a  property  owner  on  Ellsworth 
avenue,  and  petitioned  councils  for  the  Improvement 
of  said  avenue  in  accordance  with  the  Penn  avenue 
Act,  was  elected  a  commissioner,  and  as  such  gave  hia 
time  and  energies  to  the  work  of  making  said  improve^ 
ment.  When  assessments  were  laid  on  the  abutting 
property  for  the  payment  of  the  cost  of  improvement, 
he  refused  to  pay  his  assessment  per  foot  front,  alleg- 
ing that  it  was  exorbitant  and  unconstitutional ;  and 
contended  for  general  taxation  as  the  legal  mode  of 
paying  the  cost.  The  city  brought  suit  for  the  amount 
of  his  assessment  and  the  court  below  gave  judgment 
against  him,  holding  that  his  own  acts  estopped  him 
from  alleging  the  unconstitutionality  of  the  act  under 
which  the  improvement  was  made.  On  appeal  to  this 
court  the  judgment  of  the  court  below  was  affirmed. 
Supreme  Court  of  Pennsylvania,  Jan.  7th,  1878.  Bid" 
vjeU  V.  City  of  Pittsburgh. 

Maritime  law :  neglect  of  vessel  to  display  light,— Before 
a  conviction  can  be  had  for  a  violation  of  the  follow- 
ing section  (S  4233,  rule  10),  ^*A11  vessels,  whether 
steam  vessels  or  sail  vessels,  when  at  anchor  in  road- 
steads or  fairways,  shall,  between  sunset  and  sunrise, 
exhibit  where  it  can  best  be  seen,  but  at  a  height  not 
exceeding  twenty  feet  above  the  hull,  a  white  light  in 
a  globular  lantern  of  eight  inches  in  diameter,  and  so 
constructed  as  to  show  a  clear,  uniform,  and  unbroken 
light,  visible  all  around  the  horizon,  and  at  a  distance 
of  at  least  one  mile,**  it  must  be  made  to  appear  that, 
before  the  time  of  filing  the  libel  the  vessel  had  been 
seized  by  the  collector  of  customs.  Should  the  light 
t>e  extinguished,  from  some  unusual  and  unexpected 
cause,  for  a  short  time,  not  from  want  of  proper  care 
on  the  part  of  the  owners  of  the  vessel,  it  would  not 
render  such  owners  liable  to  prosecution.  U.  S.  Dis- 
trioc  Court,  £.  D.  Texas,  December,  1877.  In  re  Eclipse. 

Municipal  corporation :  lidbUUy  of ,  for  negligence  in 
executing  work  for  owner  of  property.—  By  section  23  of 
the  Public  Health  Act,  in  the  case  of  a  house  being 
iusuffloiently  drained,  the  local  authority  **  shall  by 
written  notice  require  *'  the  owner  to  make  a  covered 
drain  emptying  into  any  sewer  which  they  may  use ; 
and,  if  the  notice  be  not  complied  with,  may  do  the 
work  required,  and  recover  in  a  summary  manner  the ! 
expenses  incurred  by  them  in  so  doing  from  the  owner. ' 
Held,  that,  if  the  owner  waive  his  prima  fade  right  to  [ 
make  the  drain  himself,  and  procure  it  to  be  made  by 
the  servants  of  the  local  authority  with  their  consent, 
the  local  authority,  in  their  public  capacity,  are  liable 
for  the  negligence  of  their  servants.    English  High . 


Court  of  Justice,  Dec.  21,  1877,  Q.  B.   Div^    MaU  v. 
Mayor  of  BaUey  (87  L.  T.  Rep.  [N.  S.]  710). 

Sale  of  personal  property:  insolvency  of  vendee:  veU" 
dor*s  lien:  warehoiisemen:  aettuU  delivery. —  Qooda 
remained  in  the  possession  of  the  appellaots  as  unpaid 
vendors,  but  the  purchaser  paid  rent  for  them  to  the 
appellants  as  warehousemen,  and  the  goods  were 
transferred  into  the  name  of  the  purchaser  in  the 
appellants*  books.  Held  (reversing  the  judgment  of 
the  court  below),  that,  as  no  actual  delivery  had  been 
made,  the  vendor*s  lien  revived  upon  the  insolvency 
of  the  purchasei:,  as  against  his  assignees.  BngUsh 
Privy  Council,  Dec.  ft,  1877.  Qrice  v.  Richardson  (87 
L.  T.  Rep.  [N.  8.1  m). 


RECENT  BANKRUPTCY  DE0I8IOKB. 

OOMPOSmOBT. 

EoDomimUion  of  bankrupL—At  the  second  meeting 
in  composition,  an  opposing  creditor  may  examine  the 
alleged  bankrupt  touching  the  question  of  best  inter- 
est of  the  creditors  ;  and  the  alleged  bankrupt  may  be 
directed  to  produce  his  books  and  papers  to  be  used  on 
such  examination.  H.  S.  Dist.  Ct.,  6.  D.  New  York. 
In  re  Ash,  17  Nat.  Bankr.  Reg.  19. 

OOMTBAOT. 

L  With  third  party  in  oonsideratiJon  of  forbearance  of 
bwikruptcy  proceedtngs.— The  Bankrupt  Act  does  not 
forbid  the  creditor  of  an  insolvent  debtor  to  take  a 
contract  or  covenant  from  any  third  party,  in  consid- 
eration of  forbearance  to  institute  proceedings  in 
bankruptcy  against  such  debtor;  such  a  tranaaotlon  is 
not  a  violation  of  the  act  or  of  public  policy.  But  if 
such  creditor  has  received  a  transfer  of  property  from 
the  debtor,  having,  at  the  time,  knowledge  or  reason- 
able cause  to  believe  the  debtor  to  be  then  insolvent, 
the  contract  Is  without  consideration,  and  there  can  be 
no  recoveiy  upon  it.  Ct.  of  Appeals,  Maryland. 
Ecker  v.  McAllister,  17  Nat.  Bankr.  Reg.  42. 

2.  Creditor  receiving  preference  may  not  institute  pro- 
ceedings.— No  creditor  who  has  received  a  preference, 
having,  at  the  time,  reasonable  cause  to  believe  his 
debtor  insolvent,  is  authorized  to  institute  proceedings 
in  bankruptcy.  The  debtor  cannot  be  admitted  as  a 
witness  to  testify  as  to  his  intent  in  making  the  trans- 
fer. Where  the  probable  consequence  of  the  act  Is  to 
give  a  preference,  he  will  be  conclusively  presumed  to 
have  intended  to  give  such  preference.  lb. 

DI8GHABOB. 

WhenUwUlnotbe  set  aside.— Where  the  specifica- 
tions filed  in  opposition  to  a  discharge  have  been  over- 
looked abd  a  discharge  granted,  such  error  or  irregu- 
larity is  one  which  Is  the  subject  of  review  by  the 
Circuit  Court.  Where  proceedings  for  a  review  are 
not  taken  within  the  time  prescribed  by  the  rules  of 
the  Circuit  Court,  and  the  bankrupt  has  in  the  mean- 
time acted  upon  his  discharge,  the  disohaige  will  not 
be  set  aside  for  the  purpose  of  having  a  trial  on  the 
specifications.  Ignorance  of  the  fact  that  a  discharge 
has  been  granted  is  no  excuse  for  a  dehiy  in  making 
application  to  set  it  aside.  U.  8.  Dist.  Ct.,  a  D.  New 
York.    In  re  Buchstein,  17  Nat.  Bankr.  Beg.  L 

KxsoirrioN. 
When  assignee  takes  property  suXufect  U)  Uen  of.— In 
the  State  of  New  York,  an  execution  is  a  lien  upon  the 
property  of  the  judgment  debtor  from^the  Ume  it^is 
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delivered  to  the  sheriff,  and  au  assignee  in  yolantary 
proceedings  takes  the  property  subject  to  such  lien, 
although  no  levy  haabeen  made.  Where  no  levj  has 
been  made  nnde^r  the  eiceontion,  the  sheriff  has  no 
right  to  take  and  sell  the  property,  bot  the  assignee 
must  sell  it  separately  from  other  goods,  and  the  exe- 
cution creditor  can  then  make  application  to  the  Bank- 
rupt Court  for  satisfaction  of  his  lien .  U.  S,  Dist.  Ot., 
8.  D.  New  York.    In  re  Paine,  17  Nat.  Bankr.  Beg.  87. 

HUSBAND  AND  WIFB. 

Claim  by  mrife  againat  husband:  waiver:  jurisdiction: 
vfife^s  sepctrate  estate,-- An  assignee  in  bankruptcy  filed 
a  petition  asking  a  reference  to  the  register,  with  in- 
structions to  take  au  account  of  liens  binding  upon  the 
bankrupt's  real  estate,  and  of  their  priorities,  and  to 
summon  lien  creditors  to  show  cause  against  a  sale  of 
the  real  estate  tree  of  incumbrances.  Pending  that 
petition,  in  court,  in  term,  and  in  consequence  of  it,  the 
bankrupt's  wife  preferred  her  petition  in  court,  pray- 
ing a  settlement  out  of  a  certain  parcel  of  the  bank- 
rupt's real  estate.  By  the  same  order  of  court  which 
granted  the  prayer  of  the  assignee's  petition,  the  wife's 
claim  for  a  settlement  was  also  refened  to  the  register, 
with  instructions  to  take  evidence  and  to  make  report 
In  regard  to  it,  as  well  as  in  regard  to  liens  and  their 
priorities.  8ix  weeks  after  this  order  of  reference,  to 
wit :  on  the  8th  of  December,  1877,  the  assignee  and  all 
lien  creditors,  having  l>een  summoned  l>ef  ore  the  regis- 
ter and  been  present  before  him,  and  being  still  before 
him,  the  register  made  up  his  report  as  to  the  liens, 
and  as  to  the  wife's  claim  for  a  settlement.  On  the 
12th  of  December,  1877,  the  register  presented  his  re- 
port in  court,  in  term,  the  assignee  and  lien  creditors 
being  present  in  person,  or  by  counsel ;  and  the  assignee 
then  filed  exceptions  to  the  report,  these  exceptions  re- 
lating only  to  that  part  of  the  register's  report  which 
treated  of  the  bankrupt's  wife's  claim  for  a  settlement. 
On  this  state  of  facts,  it  was,  on  sundry  exceptions, 
Aeld,  (1)  that  although  the  wife  could  not  have  been 
required  to  submit  her  claim  to  the  judgment  of  the 
Bankruptcy  Court  in  the  summaiy  bankruptcy  pro- 
eeeding,  yet  that  it  was  competent  for  her  to  waive  her 
right  to  an  adjudication  on  plenary  proceedings,  and 
to  submit  voluntarily  to  the  adjudication  of  the  Bank- 
ruptcy Court.  Held^  (2)  that  in  the  summary  bank- 
ruptcy proceeding,  it  was  sufficient  that  the  assignee 
and  lien  creditors  had  had  opportunity  to  produce  evi- 
dence and  make  argument  before  the  register  against 
the  wife's  claim  for  a  settlement,  and  to  file  exceptions 
to  the  register's  report;  and  that  they  had  had  a  day 
in  court  to  object  to  the  report  of  the  register;  and 
that,  tlierefore,  they  had  no  right  to  insist  that  the 
wife,  against  her  wish,  should  be  driven  to  a  plenary 
proceeding  in  another  court.  Meld,  (8)  that  clause 
third  of  section  4972,  B.  8.  of  U.  8.,  gave  full  jurisdic- 
tion to  the  Bankruptcy  Court  over  the  subject-matter 
of  the  wife's  **  specific  claim  "  to  a  settlement  out  of 
the  bankrapt'sestate;  and  that  her  coming  voluntarily 
into  the  Bankruptcy  Court,  by  petition,  to  assert  that 
claim,  gave  the  Bankruptcy  Court  jurisdiction,  person- 
ally as  to  herself,  to  **  aaoertain  and  liquidate  "  that 
daim.  Hdd,  (4)  that  where  a  wife's  separate  estate 
lias  been  changed  from  one  form  of  investment  to 
another  by  agreement  between  herself  and  her  husband, 
and,  before  the  title  in  the  property  newly  acquired 
bad  been  made  to  her,  the  husband  becomes  bankrupt, 
the  Baiikruptcy  Court,  as  a  court  of  equity,  in  a  case 
Where  its  jurisdiction  is  clear,  will  treat  that  as  done 


which  ought  to  have  been  done,  and  decree  a  settle- 
ment upon  the  wife  of  property  acquired  with  her 
separate  means.  U.  8.  Dist.  Ct.,  W.  D.  Yirginla.  In 
re  Campbelk  Ex  pairte  CampbeO,  17  Nat.  Bankr.  Reg.  4. 

nrjUHOTioN. 
To  restrain  creditors  cf  bcmknj^:  when  granted :  oom* 
position.^  No  injunction  to  restrain  creditors  from 
interfering  with  or  molesting  the  l>ankrupt  can  be 
granted  after  the  lapse  of  the  fuU  time  provided  by 
the  terms  of  composition.  This  rule  Is  i4>plicable  to  a 
case  in  which  the  bankrupt  has  put  In  his  answer  to  a 
suit  in  a  State  court  before  the  composition  could  be 
set  up  as  a  defense,  and  has  been  obliged  to  apply  for 
leave  to  put  In  a  supplemental  answer  setting  up  the 
composition  and  its  fulfillment,  where  he  has  had  ample 
time  to  apply  for  and  obtain  an  Injunction  during  the 
pendency  of  the  composition  proceedings.  U.  8.  Dist. 
Ct.,S.  D.NewYoriE.  in  re  i^ebeneoM,  17  Nat.  Bankr. 
Reg.  28. 


Indorsement  qf  aooommodciUon  note  in  Jkm  name,-- 
Where  one  member  of  a  firm  indorses  an  accommoda- 
tion note  in  the  firm  name,  for  the  benefit  of  a  third 
party,  without  the  knowledge  or  consent  of  his  copart- 
ner, such  note  cannot  be  proved  against  the  firm  assets. 
U.  8.  Dist.  Ct.,  8.  D.  New  York.  In  re  Irving,  17 
Nat.  Bankr.  "Reg,  22. 

BEDSMPnoir. 

When  incumbrancer  wlU  not  acquire  title  hy  assignee 
redeeming  with  general  funds  of  estate  —  During  pen- 
dency of  a  bill  In  equity  brought  by  the  assignee  for 
the  redemption  and  sale  of  the  bankrupt's  real  estate, 
au  iuoumbranoer  will  not  be  permitted,  by  redeeming, 
to  acquire  any  absolute  title  to  the  property  to  the  ex- 
clusion of  the  assignee  or  the  other  Incumbrancers. 
Where  the  assignee  has  used  the  general  funds  of  the 
estate  to  redeem  the  real  estate  of  the  bankrupt  from 
levy,  at  the  request  of  the  subsequent  incumbrancers, 
the  amount  so  paid  should  be  refunded  out  of  the  pro- 
ceeds of  the  sale  of  the  premises.  U.  8.  Dist.  Ct., 
Maine.    In  re  LotigfeUow,  17  Nat.  Bankr.  Reg.  27. 


RECENT  AMERICAN  DECISIONS. 

BUPBmfB   COURT  OF   WISCONSIN.    JANUABY  AND 
FEBRUART,  1878.* 

OHATTSL  MOBTOAOB. 

1..  Agreemefit  made  contemporaneously  with,  when 
treated  as  one  contra^sL^A  chattel  mortgage  and  a 
written  agreement  to  govern  the  same  subject-matter 
between  the  parties,  executed  contemporaneously, 
must  be  treated  as  one  contract.  Blakeslee  v.  RosS' 
man.    Decided  Jan.  8, 1878.    Opinion  by  Ryan,  C.  J. 

2.  Chattel  mortgage  void  as  to  creditors,— A  chattel 
mortgage  permitting  the  mortgagor  to  remain  in  pos- 
session, and  to  sell,  and  apply  the  proceeds,  or  any 
part  of  them,  to  his  own  use,  is  fraudulent  and  void 
in  law  as  against  creditors.  lb. 

DIVOBCB. 

1.  Power  of  courts  as  to,  in  this  cotmtov.— Courts  in 
this  country  possess,  In  actions  for  divorce,  only  the 
power  conferred  by  statute.    {Barker  v.  Daylon,  28 
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Wis.  867.)  The  power  of  courts  in  this  State,  in  suoh 
aotions,  to  divest  the  husband  of  the  title  to  realty  in 
favor  of  the  wife,  rests  entirely  on  seo.  29,  oh.  Ill,  B. 
8.,  as  construed  in  Donovan  v.  Donovan^  20  Wis.  586, 
and  subsequent  cases.  Bacon  v.  Bacon,  Decided  Feb. 
6, 1878.    Opinion  by  Ryan,  G.  J. 

2.  Alimony:  not  an  etdate^  but  an  aOoioanoe,— In  the 
statute,  as  in  the  practice  of  the  English  courts,  aii- 
mony  is  not  an  estate,  nor  part  of  the  husband's  estate 
assigned  to  the  wife  as  her  own,  but  an  allowance,  an- 
nual or  in  gross,  out  of  the  husband's  estate,  for  the 
nourishment  of  the  wife;  and  the  court  granting  it 
may  from  time  to  time  revise  its  judgment,  and  ren- 
der such  new  judgment  as  it  might  originally  have 
made,  in  respect  thereto.  lb. 

1.  CondU(on8  in  policy  avoiding  it:  unoccupied  build- 
ing.—A  policy  of  insurance  against  Ore,  which  provides 
in  terms  that  it  shall  be  void  if  the  building  insured 
shall  become  unoccupied  without  the  consent  of  the  in- 
surer indorsed  on  the  policy,  is  voidable  at  the  option 
of  the  Insurer  after  a  loss,  if,  at  the  time  of  such  loss, 
the  building  was  unoccupied  without  the  insurer's 
consent  so  indorsed.  Oans  v.  St.  Paul  F.  A  M.  Ins,  Co, 
Decided  Jan.  8, 1878.    Opinion  by  Lyon,  J. 

2.  When  company  estopped  from  claiming  avoidance, 
— If  an  insurance  company,,  with  notice,  actual  or  con- 
structive, of  facts  rendering  the  policy  voidable  at  its 
option,  objects  upon  other  grounds  only  to  proofs  of 
loss  furnished,  and  subjects  the  insured  to  trouble 
and  expense  in  furnishing  new  proofs,  it  will  be 
estopped  from  setting  up  suoh  facts  in  avoidance  of 
the  policy.  And  this  estoppel  arises  although  suoh 
first  proof  did  not,  and  the  new  proofs  do,  furnish  the 
company  cumulative  evidence  of  the  facts  relied  upon 
as  abroach.  lb. 

3.  When  knowledge  on  part  of  agent  of  vioUUion  of 
conditions  is  knowledge  of  compani/.— Knowledge  on 
the  part  of  the  agent  of  an  insurance  company,  author- 
ized to  issue  its  policies,  of  facts  which  render  the  con- 
tract voidable  at  the  insurer's  option,  is  icnowledge  of 
the  company ;  and  the  effect  of  such  Icnowledge  is  not 
varied  by  stipulations  in  the  policy,  that  *'  the  use  of 
general  terms,  or  any  thing  less  than  a  distinct,  spe- 
cific agreement,  clearly  expressed  and  indorsed  on 
the  policy,  shall  not  be  construed  as  a  waiver  of  any 
printed  or  written  condition  or  restriction  therein;" 
that  the  agent  '^has  no  authority  to  waive,  modify  or 
strike  from  the  policy  any  of  its  printed  conditions;" 
that  his  assent  to  an  increase  of  risk  is  not  binding 
upon  the  company  until  it  is  indorsed  upon  the  policy, 
and  the  increased  premium  paid;  and  that,  in  case 
the  policy  shall  become  void  by  violation  of  any  con- 
dition thereof,  the  agent  has  no  power  to  revive  it.  lb. 

4.  Stipulation  in  policy  cofmot  make  insurance  agent 
agent  of  insured, — Where  A  is  authorized  by  an  insur- 
ance company  to  receive  applications  for  and  issue  its 
policies,  a  provision  in  a  policy  so  issued,  that  **  any 
person,  other  than  the  assured,  who  may  have  pro- 
cured the  insurance  to  be  taken  by  this  company, 
shall  be  deemed  to  be  the  agent  of  the  assured,  and 
not  of  this  company,  under  any  circumstances  what- 
ever, or  in  any  transaction  relating  to  this  insurance," 
cannot  substitute  the  assured  for  the  company  as  A's 
principal.  lb. 

6.  Waiver  of  written  condition  by  parol, — A  clause  in 
an  insurance  policy,  declaring  that  a  waiver  of  any 
condition  thereof,  to  be  binding,  must  be  indorsed 
upon  it,  may  itself  be  waived  by  parol,  or  by  acts  in 
pais,  lb. 


UKITBD  STATES  SUPREME  COURT  ABSTRACT, 
0CT0BEI;TERM,  1877. 

OOMMON  OARBISB. 

1.  Contract  for  transportation  over  connecting  lines: 
poioertomake  and  liability  under:  presumpMon.— De- 
fendant, a  railroad  company,  contracted  to  carry  six- 
teen car-loads  of  cattle  for  defendant  from  East  St. 
Louis  to  Philadelphia.  Nothing  was  said  about  a 
change  of  cars  or  about  other  companies.  Held,  that 
defendant  might,  unless  forbidden  by  its  charter,  make 
a  contract  to  carry  cattle  over  connecting  lines,  and 
it  would  be  liable  In  all  respects  upon  other  lines,  as 
on  its  own.  Railroad  Co,  v.  Pratt,  22  Wall.  128.  In 
such  ca^es  the  public  has  a  right  to  assume  that  the 
contracting  company  has  made  all  the  arrangements 
necessary  to  the  fulfillment  of  the  obligations  it  tun 
assumed.  Railway  Co.  v.  BlakCy  7  H.  &  N.  987;  Bux- 
tony,  R.  B.,  L.  R.,  8  Q.  B.  649;  Weed  v.  R.  J?.,  19 
Wend.  684;  Knightv,  R,  B.,  56  Me.  240.  Judgment 
of  Circuit  Court,  E.  D.  Missouri,  affirmed.  Ohio  A 
Mississippi  R.  R.  Co,,  plaintiff  in  error,  ▼.  McCarthy. 
Opinion  by  Swayne,  J. 

2.  Ultra  vires:  when  railroad  corporation  cannot  set 
wp.— Injury  was  done  to  plaintiff's  cattle  by  the  delay 
and  negligence  of  a  connecting  line  to  transfer  them 
promptly.  In  an  action  against  defendant  for  the  loss, 
held,  that  defendant  could  not  set  up  that  the  contract 
of  shipment  was  fdtra  vires.  When  a  contract  is  not 
on  its  face  necessarily  beyond  the  scope  of  the  power 
of  the  corporation  by  which  it  was  made,  it  will,  in  the 
absence  of  proof  to  the  contrary,  be  presumed  to  be 
valid.  Corporations  are  presumed  to  contract  within 
their  powers.  The  doctrine  of  uUra  vires,  when  in- 
voked for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat  the  ends  of 
justice  or  work  a  legal  wrong.  (Union  Water  Co,  v. 
Murphy's  Co,,  22  CaL  630;  Morris  R.  B,  Co.  v.  R.  Rd, 
Co.,  29  N.  J.  Eq.  642;  Whitney  Arms  Co,  v.  Burton, 
63N.T.  62.)  lb. 

3.  Agency :  principal  not  bound  by  acts  of  agent  beyond 
powers. —  A  person  sent  with  the  cattle  to  take  care  of 
them,  in  order  to  get  them  forwarded  over  the  con- 
necting line,  signed  under  protest  a  new  contract. 
Held,  that  plaintiff  was  not  bound  by  such  contract  so 
as  to  relieve  defendant.  lb. 

4.  Estoppel:  assigning  new  reason  for  act  after  suit 
brotii^ht.— Defendant  gave  as  a  reason  for  neglect  to 
ship  the  cattle,  want  of  cars,  and  gave  evidence  to  that 
effect  on  trial.  Afterward  he  claimed  that  the  Sun- 
day law  of  West  Virginia  forbade  the  shipment  of  cattle 
on  Sunday.  Held,  that  this  point  could  not  be  raised 
by  defendant.  Where  a  party  gives  a  reason  for  his 
conduct  and  decision  touching  any  thing  involved  in  a 
controversy,  he  cannot,  after  litigation  has  l>egun, 
change  his  ground  and  put  his  conduct  upon  another 
and  a  difPsrent  consideration,  He  is  not  permitted 
thus  to  mend  his  hold.  He  is  estopped  from  doing  it 
by  a  settled  principle  of  law.  (Chid  v.  Banks,  8  Wend. 
667;  HoVbrook  v.  White,  24  id.  169:  EvereU.Y.  SdUers,  15 
id.  474 ;  Wright  ▼.  Reed,  8  Dumf ord  &  East,  564 ;  Duffy 
V,  0'DonotHI»^  46N.  Y.  228;  WinUr  ▼.  OoO,  8  Selden, 
294.)  lb. 

INJUNCTION. 

Will  not  be  granted  to  restrain  acts  dons  under  valid 
a^of  Congress.— In  an  action  by  the  State  of  Wis- 
consin to  enjoin  the  construction  of  a  canal  in  the 
State  of  Minnesota  by  the  city  of  Duluth,  which  it  was 
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elaitned  would  injnre  or  render  annsTigable  a  naviga- 
ble river,  whioli  formed  the  boandary  between  Minne- 
sota aud  Wisconsin,  it  appeared  that  the  United  States 
Congress  had  impropriated  llOiOOO  toward  construot- 
ing  the  canal.  Hdd,  that  Ck>ngres8  had  aathoritj  to 
make  the  appropriation  and  thus  adopt  the  woric,  and 
this  court  could  not  forbid  such  work.  Cases  cited: 
South  CiMrolina  y.  Oeorgia,  93  U.  8.  4;  CHbbona  t.  Og- 
den,  9  Wheaton;  The  Blackbird  Creek  Manh  Ca»e,  2 
Peters,  250;  The  Wheelino  Bridge  Case.  18  How.  528; 
OUman  ▼.  Philadelphia,  8  WalL  718.  Bill  in  equity 
dismissed.  State  of  ffUconaiii,  complainant,  ▼.  City  cf 
Duiuth,    Opinion  b7  MiUer,  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Wood  on  Firb  Insurance. 

A  treatise  on  the  law  of  Fire  TDsuranoe,  adapted  to  the 
present  state  of  the  law,  Bngltsh  and  American,  with 
copious  notes  and  Illustrations.  By  H .  O.  Wood,  author 
of  ^*The  Law  of  Nuisances,*'  **The  Law  of  Master  and 
Serrant,"  etc  Banks  &  Brothers,  New  York  and 
Albany,  1878. 

ANY  work  bearing  the  name  of  Mr.  Wood  as  author 
is  certain  to  treat  of  the  subject  to  which  it 
relates  in  a  waj  that  cannot  be  improved  upon.  The 
reputation  this  gentleman  has  achieved  as  a  careful, 
p^nstaking  and  consequently  accurate  writer  is  a 
guarantee  to  the  profession  that  they  will  find  in  the 
book  before  us  the  most  complete  as  well  as  the  latest 
exposition  of  the  law  of  Fire  Insurance. '  But  not 
onlj  in  the  way  of  accuracy  is  Mr.  Wood  pre-eminent 
among  modem  law  writers.  His  skill  in  deducing 
principles  from  adjudicated  cases,and  his  happy  manner 
of  expression,  make  his  treatises  at  once  instructive 
and  entertaining.  Elementary  law  l>ooks  upon  special 
subjects  are  too  often  merely  a  jumble  of  case  head 
notee,  strung  together  without  much  system,  and 
oftentimes  serving  to  confuse  rather  than  to  enligh- 
tool  the  student.  But  in  the  books  of  this  author, 
the  principles  that  govern  the  subject  upon  which  he 
treats,  with  thek  essential  modifications,  are  stated  in 
his  own  language,  and  the  expositions  of  the  courts  are 
used  to  fortify  and  give  authority  to  his  statements. 
The  present  work  has  come  to  the  profession  at  an 
opportune  time.  During  the  past  few  years  the  law, 
controlling  many  features  of  insurance  contracts,,  has 
been  essentially  modified,  especially  in  relation  to  the 
powers  and  functions  of  agents,  implied  waiver,  estop- 
pel and  the  scope  of  the  risk,  and  there  was  no  work 
that  treated  properly  of  these  subjects.  The  book 
before  us  very  fully  covers  every  one  of  them,  giving 
the  gist  of  the  latest  and  freshest  oases,  both  those 
which  have  appeared  in  the  reports  aud  those  not  yet 
published  there.  The  author  treats  first  of  the  general 
principles  relating  to  the  contract,  next  comes  a  chap- 
ter devoted  to  the  policy  and  its  incidents,  then  one 
relating  to  the  application,  including  the  topics  of 
warranties,  representations,  concealments  and  misrep- 
resentation; then  come  chapters  devoted  to  each  of 
these  topics,  and  following  them  are  other  chapters 
wherein  are  considered  the  subjects  of  alteration  or 
change  of  risk,  insurable  interest,  alienation,  assign- 
ment of  policies,  double  insurance,  agents'  notice  and 
proofs  of  loss,  limitation  of  action,  adjustment  of  loss, 
subrogation,  reformation  of  policies,  questions  for 
court  and  jury,  remedies  in  policies,  waiver,  estoppel, 
evidence,  and  mutual  insurance.  In  referring  to  the 
eases  cited  the  author  notices  not  only  the  original 
rtmnrtM  «h«nvi  thav  are  found,  but  also  the  place  in 


Bennett's  Fire  Insurance  Cases  and  the  American  Re- 
ports, a  very  proper  thing,  as  the  volumes  of  reports 
mentioned  have  found  their  way  into  the  libraries  of 
very  many  lawyers  both  In  this  country  and  England. 
The  volume  is  excellently  printed  and  bound  and  con- 
tains a  good  index  and  a  table  of  cases  cited. 

Whabton*8  Lbgax  Maxims. 

Legal  maxims,  with  observations  and  oases.  Part  L  One 
hundred  maxims,  with  observations  and  references  to 
Bnglish  oases.  Part  II.  Blsht  hundred  maxims,  with 
translations,  by  George  Frederick  Wharton,  of  the  Bng- 
lish Bar.  To  which  are  added  in  this  edition,  Part  UL 
Several  hundred  maxims*  with  references  to  American 
cases.   New  York :    Baker,  Yoorhls  &  Oo.,  1878. 

A  collection  of  legal  maxims  is  always  interest- 
ing reading,  and  there  is  no  doubt  that  the  prin- 
ciples of  law  conveyed  thereby  obtain  a  more  per- 
manent lodgment  in  the  mind  than  do  abstract 
statements  or  the  law  itself.  The  tendency  of  people 
to  put  the  results  of  their  experience  into  these  brief, 
homely  expressions  indicates  in  what  estimation  the 
maxim  is  held  as  a  means  of  conveying  practical 
truths.  Every  business  or  professional  man  of  exi>e- 
rience  has  at  his  tongue's  end  numerous  maxims  per- 
taining to  his  calling,  and  the  lawyers  are  not  behind 
any  of  the  others  in  this  matter.  Broom  has  long 
been  the  standard  writer  on  this  subject,  though  he 
does  not  by  any  means  include  all  the  current  sayings 
of  the  profession.  The  present  coUection  embraces, 
we  Imagine,  every  thing  of  value  or  that  has  received 
the  approval  of  authority.  The  maxims  given  by  Mr. 
Wharton  number  nine  hundred,  and  about  four  hun- 
dred are  added  by  the  American  editor.  Very  many 
of  these  four  hundred  are  Indeed  repetitious  of 
what  is  given  by  Mr.  Wharton,  and  are  merely  insert- 
ed in  order  to  refer  to  the  American  adjudications 
upon  them,  but  It  may  safely  be  said  that  the  book 
contains  fully  twelve  hundred  maxims.  The  obser- 
vations and  illustrations  appended  to  the  first  hundred 
maxims  are  well  written,  and  clearly  explain  and  apply 
them.  The  references  to  American  cases  are  full  and 
we  should  judge  accurate.  The  collection  of  maxims 
with  explanatory  notes  taken  from  the  Civil  Code  for- 
merly prepared  for  the  State  of  New  York  by  the 
commissioners  of  the  Code,  but  never  adopted,  adds 
materially  to  the  value  of  the  work.  In  every  way 
the  book  Is  well  done  and  we  heartily  recommend  it 
to  the  profession. 

DiGBffT  or  MoAK*8  Bngijsh  Rvpobts. 

Digett  of  Moak*B  English  Reports,  Volumes  1  to  15  fncHisfM, 
wUhalistof  cases  reported,  tcMe  of  eases  reversed,  over* 
ruled  and  considered,  by  James  Simmons  ;  also  a  Di- 
gest of  American  Notes,  by  Nathaniel  0.  Moak,  Albany. 

The  **  English  Reports,**  edited  by  Mr.  Moak,  con- 
tain all  the  judgments  of  the  English  courts  ren- 
dered since  the  beginning  of  the  year  1S72,  which 
were  believed  to  be  of  interest  to  the  legal  pro- 
fession of  this  country.  With  such  judicious  discrimi- 
nation have  the  selections  been  made  that  very  few 
American  lawyers  will  ever  have  occasion  to  consult 
an  English  decision  not  contained  in  the  series. 

The  digest  of  the  series  which  Is  now  Issued  will, 
therefore,  practically  answer  every  need  of  the 
American  lawyer,  so  far  as  he  feels  the  need  of  an 
English  Digest. 

To  the  possessor  of  Mr.  Moak*s  Reports  this  digest 
will  be  especially  welcome,  as  It  guides  him  to  the 
contents  of  the  editor's  notes. 

Of  Mr.  Simmons*  part  of  the  work  we  cannot  speak 
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in\>raiM»  althooKh  he  has  done  better  than  it  hit  ooa- 
torn.  His  great  fault  is  his  failure  to  give  proper  and 
oomplete  cross-references.  A  single  illustration  will 
show  how  unreliable  —  inexcusably  so  —  his  work  is  in 
this  regard.  The  only  cross-references  given  under 
the  title  *'  Director  "  are  **  Joint  Stock  Companj  "  and 
••Public  Ck>mpan7*' ;  but  on  turning  to  *•  CJorporations** 
we  find  the  first  two  principles  headed  with  the 
catch- line  •*  Power  of  Directors*'  and  the  next  two 
with  the  catch-line  •*  Liability  of  Directors.**  His  In- 
dex is  even  worse,  as  in  that  under  *•  Direoton  **  he  re- 
fers only  to  ••  Public  Company,**  this  time  omitting 
••Joint-Stock  Company**  because,  very  likely,  he  had 
discovered  there  was  nothing  under  that  title  except 
••See  Public  Company.**  Here  then  in  a  case  taken 
at  random  we  find  that  Mr.  Simmons  has  not  only 
omitted  to  give  a  cross-reference  to  a  title  containing 
few  pertinent  principles,  but  has  actually  given  a 
cross-reference  to  atitle  containing  absolutely  noth- 
ing. 

Fortunately,  however,  the- compiler's  lack  will  not 
seriously  interfere  with  the  usefulness  of  the  book, 
since  a  Repetition  of  principles  under  diffSerent  heads 
renders  it  almost  Impossible  to  miss  any  tiling. 

The  letter-press,  paper  and  binding  are  unusually 
good. 

♦ 

BBNCH  AND  BAB. 

BENJAMIN  FRANKLIN  WADE  died  on  the  2d  inst. 
at  his  residence  at  Jefferson,  Ohio.  He  was  l>orn 
near  Springfield,  Mass.,  October  27, 1800.  He  received 
a  common  school  education.  He  came  to  Ohio  in  1826, 
and  in  1828  was  admitted  to  the  bar  of  that  State.  In 
1885  he  was  chosen  prosecuting  attorney  of  Ashtabula 
county.  In  1837  he  was  elected  to  the  State  Senate, 
and  was  twice  re-elected.  In  1847  he  was  elected  pre- 
siding Judge  of  the  third  judicial  district  of  Ohio, 
which  office  he  held  until  chosen  to  the  United  States 
Senate  in  1851,  which  place  he  held  for  several  terms. 
His  last  official  position  was  that  of  commissioner  to 
investigate  affairs  in  St.  Domingo,  which  he  held  in 
1871.  His  reputation  as  a  lawyer  was  very  high,  but 
it  was  overshadowed  by  the  eminent  place  in  political 
life  occupied  by  him. 

The  death  is  announced  in  England  of  Mr.  Thomas 
Chitty,  the  well-known  Special  Pleader,  at  the  ripe  age 
of  76.  He  was  the  author  of  several  well-known 
works,  Chitty*s  Practice  and  a  collection  of  statutes 
being  the  best  known.  He  was  the  father  of  Mr.  J. 
W.  Chitty,  Q.  C,  one  of  the  leaders  in  the  Rolls  Court. 
Mr.  Thomas  Chitty  had  the  following  well-known 
lords  and  gentlemen  as  his  pupils  in  by-gone  days : 
Chancellor  Cairns,  Lord  O'Hagan,  Chief  Justice 
Whiteside,  Mr.  Justice  Willes,  Mr.  Justice  Quaiu,  and 
Sir  James  Hannen. 

Samuel  Currey,  one  of  the  oldest  members  of  the 
Rhode  Island  Bar,  died  at  Providence,  R.  I.,  on  the  1st 
nst.    He  filled  various  public  stations  during  his  life. 

Asa  Biggs  died  at  Norfolk,  Virginia,  on  the  6th  inst., 
aged  sixty-eight.  He  held  the  position  of  member  of 
Congress  for  several  terms.  United  States  Senator  and 
United  States  District  Judge  for  North  Carolina. 

The  Senate  have  confirmed  the  nomination  of  Judge 
Blatchford  for  Circuit  Judge. 


NOTES. 

WE  are  pleased  to  welcome  among  our  list  of  ex- 
changes the  Jurigtische  Blatter,  published  at  Yi- 
enna.  This  periodical  ^6  the  leading  law  Journal  of 
the  Austro-Hungariau  empire,  and  contains  each  week 
learned  and  interesting  articles  upon  legal  and  social 
subjects.  The  great  changes  that  are  now  being  made 
in  the  constitution  and  procedure  of  the  German 
courts  are  having  a  considerable  influence  in  Austria, 
and  the  subject  of  law  reform  occupies  quite  a  promi- 
nent place  in  the  newspapers  and  magazines  of  that 
country.  The  matters  discussed  are  treated  from  a 
philosophical  rather  than  a  i»-aotioal  standpoint,  but 
the  legislation  which  results  from  such  discussions  is 
i^t  to  be  as  practical  as  that  drawn  entirely  from  prece- 
dent. The  contributions  appearing  in  the  numbers  of 
the  Juriatische  Blotter  which  we  have  already  received, 
are  particularly  able  and  exhaustive. 

By  a  recent  amendment  of  the  Constitution  of  Wis- 
consin the  number  of  Judges  of  the  Supreme  Court  of 
that  State  is  to  be  increased  from  three  to  five.  The 
two  new  judges  will  be  elected  by  the  popular  vote  in 
April  next.  By  an  arrangement  between  the  leaders 
of  the  two  political  parties,  one  candidate  has  been 
presented  by  each  party .  The  candidates  th us  brought 
forward  are  David  Taylor,  republican,  and  H.  S.  Orton, 
democrat .    Both  have  been  Circuit  Court  J udges . 


The  dean  of  the  Boston  University  Law  School,  Hon. 
E.  H.  Bennett,  has  announced  the  following  as  the 
subject  for  the  Hillard  prize  essay  next  June :  **  In- 
sanity as  a  Defense  in  Criminal  Cases.** It  is  stated 

that  the  cost  of  the  new  Palace  of  Justice  in  Brussels, 
which  will  be  a  splendid  building,  will  amount  to 
85,000,000f .    The  original  estimate  was  8,000,000f . 

In  the  Croyden,  England,  County  Court,  in  a  case 
entitled  Satiden  v.  Evans,  the  English  idea  of  giving 
every  one  a  chance  was  well  illustrated.  Plaintiff 
sought  to  recover  damages  for  the  loss  of  a  lamb, 
which  had  been  klUed  by  defendaut*s  dog.  **In 
answer  to  his  honor,  the  plaintiff  said  he  could 
not  prove  that  the  defendant  was  aware  that  the  dog 
was  in  the  habit  of  biting  other  animals.  **  His  honor 
thereupon  remarked  that  by  the  law  of  England  a 
dog  was  allowed  his  first  bite.  AsAumiiig  that  the 
lamb  did  die  through  an  attack  made  by  the  defend- 
ant's dog,  plaintiff  was  not  entitled  to  recover  unless 
he  could  say  that  the  defendant  was  aware  that  the 
dog  had  previously  misconducted  himself  in  a  similar 
way.  He,  therefore,  nonsuited  the  plaintiff,  and 
advised  the  defendant  to  take  better  care  of  his  dog  in 
future.*'  It  is  suggested  by  a  correspondent  of  the 
Solicitors*  Journal,  that  there  is  a  statutory  provision 
covering  the  case.  In  that  case  the  court  may  have 
erred,  but  it  is  to  be  assumed  that  he  stated  the  com- 
mon law  correctly. 

In  the  case  of  Bwoery  NaL  Bank  v.  Duryee,  decided 
by  Judge  Lawrence  on  the  26th  ult.,  it  is  held  that 
under  section  558  of  the  new  Code  a  party  who  obtains 
an  order  of  arrest  must  set  forth  In  his  complaint  the 
facts  which  he  alleges  entitle  him  to  such  an  order,  so 
that  thr  defendant  may  take  issue  on  that  question 
and  have  the  issue  disposed  of  by  a  Jury,     _        _ 
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Albany^  March  16,  1878. 


CURRENT  TOPICa 

THE  president  evidently  means  that  the  regular 
business  of  the  United  States  courts  shall  be 
done  at  the  regular  terms,  as  he  has  vetoed  a  bill 
which  had  passed  both  houses  of  Congress,  author- 
izing the  United  States  Circuit  Court  for  the  South- 
em  District  of  Mississippi  to  hold  a  special  session 
at  Scranton,  in  Jackson  county,  for  the  purpose  of 
conducting  the  trial  of  suits  instituted  by  the  gov- 
ernment against  persons  alleged  to  have  stolen  tim- 
ber from  the  public  lands.  The  grounds  assigned 
by  the  president  were  that  the  government  could  not 
prepare  for  the  trial  of  the  cases  by  the  time  the 
court  was  appointed  to  be  held,  and  that  no  pecun- 
iary provision  was  made  for  such  preparation. 
Scranton,  where  the  sitting  was  proposed  to  be  held, 
is  in  the  heart  of  the  timber  district,  and  it  is  inti- 
mated that  those  against  whom  proceedings  have 
been  taken  are  more  confident  of  success  there  than 
they  would  be  at  another  place,  and  that  the  bill 
was  passed  in  their  interest 


The  narrow  escape  of  the  Master  of  the  Rolls 
from  death  at  the  hands  of  an  insane  suitor,  noticed 
by  us  a  few  weeks  ago,  has  furnished  the  English 
papers  an  opportunity  to  discuss  the  dangers  of  the 
judicial  position,  which  are  said  to  be  much  greater 
than  is  generally  believed.    A  disappointed  litigant 
who  has,  as  is  not  unusual,  staked  not  only  his  prop- 
erty but  his  whole  prospects  in  life  upon  the  result 
of  a  single  decision,  is  not  the  one  to  take  coolly  a 
determination  against  him.    This  is  especially  so 
when  the  adverse  result  is  not  by  any  reason  of  a 
want  of  merit  in  his  case,  but  because  of  a  failure 
to  comply  with  some    technicality  of   procedure 
which  he  before  knew  nothing  about,  and  even  then 
does  not  half  understand.     The  people  generally 
do  not  comprehend  the  narrow  limits  of  judicial 
power,  and  are  apt  to  attribute  the  conclusion  at 
which  a  judge  arrives  to  influences  other  than  the 
true  ones.    It  is  not  to  be  wondered  that  attacks 
are  sometimes  made  upon  judges,  but  rather  that 
they  are  so  uncoomion.    The  judicial  history  of 
England  seems  to  furnish  but  four  recorded  in- 
itancee,  including  the  present  one  and  the  famous 
egg  assault,  where  a  suitor  has  made  a  personal  at- 
VoL.  17.— No.  11. 


tack  upon  a  judge  in  or  about  the  courts.  In  1616 
Sir  John  Tyndal,  one  of  the  masters  in  chancery, 
was  killed  by  a  shot  fired  at  him  while  entering  his 
chambers  at  Lincoln's  Inn,  by  a  man  named  Bert- 
ram, against  whom  he  had  given  a  decision.  Shortly 
thereafter  the  assailant  committed  suicide.  In  1631 
Chief  Justice  Richardson,  who  was  holding  the  as- 
sizes at  Salisbury,  was  assaulted  by  a  condemned 
prisoner,  who  threw  a  brickbat.  For  this  act 
the  prisoner  was  immediately  and  severely  punished, 
his  right  hand  being  forthwith  cut  off  and  fixed  to 
a  gibbet,  upon  which  he  was  then  hanged  in  the 
presence  of  the  court. 

An  **  inquiring  friend  "  desires  to  know  what  the 
views  of  The  Law  Journal  are  as  to  the  future  of 
the  Revision,  which  would  seem  to  indicate  that 
The  Law  Journal  has  not  made  itself  wholly  in- 
telligible on  the  subject.  The  view  of  The  Law 
Journal  is,  in  short,  that  the  commission  should 
be  reorganized  and  continued,  for  the  sole  purpose 
of  revising  and  reporting  the  remaining  fouf  com- 
pleted Codes,  heretofore  reported  by  the  Code  and 
Practice  Commissioners,  which  are,  the  Code  of 
Criminal  Procedure,  the  Political  Code,  the  Penal 
Code  and  the  Civil  Code.  The  work  of  such  a  re- 
vision would  not  be  a  laborious  one  at  all.  It  must 
be  assumed  at  the  start,  that  the  reports  which  these 
commissioners  made  were  carefully  considered,  and 
need  scarcely  any  thing  now  to  be  done  to  theni, 
beyond  adapting  them  to  subsequent  legislation. 
The  work  could  all  be  done  in  season  for  the  next 
legislature.  The  law  which  we  would  recommend 
to  the  legislature  to  pass,  if  our  advice  were  asked, 
would  be  this :  The  commission  to  revise  the  stat- 
utes, established  under  the  act  for  the  revision  of 
the  Statutes,  passed  March  2d,  1870,  shall  be  re- 
organized, and  continued  for  one  year  from  the  first 
day  of  May  next,  in  the  manner  and  for  the  pur- 
pose following,  that  is  to  say,  five  commissioners 
shall  be  appointed  in  the  manner  provided  by  the 
said  act,  who  shall  enter  upon  the  exercise  of  their 
office  on  the  first  day  of  May  next,  when  the  terms 
of  office  of  the  present  commissioners  will  expire, 
and  whose  duty  it  shall  be  to  revise  the  Code  of 
Criminal  Procedure,  heretofore  reported  by  the 
Commissioners  on  Practice  and  Pleadings,  and  the 
Political,  Penal  and  Civil  Codes,  reported  by  the 
Commissioners  of  the  Code,  and  report  the  same, 
with  such  amendments  as  may  appear  to  them  nec- 
essary, at  the  next  session  of  the  legislature. 


The  bill  providing  that  the  verdict  of  nine  jurors 
shall  be  sufficient  in  civil  actions,  recently  intro- 
duced in  the  legislature  and  referred  to  in  our  last 
number,  will  probably  meet  with  considerable  oppo- 
sition from  many  who  regard  any  change  in  respect 
to  the  system  of  jury  trial  with  apprehension. 
Wherever  the  common  law  prevails  the  institution 
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of  trial  by  jury  is  looked  upon  as  the  most  excellent 
among  all  homan  contrivances  for  securing  justice 
in  controversies  between  individuals,  or  between 
society  and  those  who  are  charged  with  violating 
such  regulations  as  society  may  have  deemed  neces- 
sary for  its  security  and  order.  And  an  essential 
excellence  of  the  institution  is  believed  to  be  the 
requirement  of  unanimity.  Now  and  then,  however, 
an  obstinate  juryman  will  so  embarrass  the  trial  of  an 
important  case  that  courts  and  litigants  will  begin  to 
doubt  whether  the  system  so  extolled  is  the  best,  at 
least  for  civil  trials.  A  case  entitled  liegina  v. 
Truelow^  recently  tried  in  the  Queen's  Bench  Divis- 
ion of  the  English  High  Court  of  Justice,  was  left 
undetermined,  simply  because  a  single  juror  would 
not  accept  the  law  applicable  to  the  case  from  the 
court,  but  would  hold  to  his  own  views  of  what  it 
ought  to  be.  Cases  of  this  kind  are  in  the  experi- 
ence of  every  practitioner,  oftentimes  the  disagree- 
ment being  produced  by  a  less  commendable  mo- 
tive, yet  the  annoyance  has  not  been  such  as  to 
create  any  thing  more  than  a  few  complaints  in  the 
newspapers,  which  had  no  influence  upon  the  gen- 
eral public  or  upon  legislation.  The  case  men- 
tioned has,  however,  led  to  considerable  discussion 
in  England,  and  it  would  not  be  surprising  if  a 
strong  effort  should  be  made  to  establish  there  a 
rule  somewhat  similar  to  that  proposed  in  the  legis- 
lative bill  mentioned.  Unanimity  was  not  required 
in  the  early  days  of  the  jury  trial.  Accord- 
ing to  Lambard,  in  a  jury  of  twelve  the  ver- 
dict of  eight  was  to  prevail,  and  from  Bracton  and 
Fleta  it  would  appear  that  the  practice  in  their  time 
was  for  the  judges,  when  the  jury  could  not  agree, 
to  add  to  its  number  until  twelve  out  of  the  entire 
number  could  be  got  to  concur  in  a  verdict.  In 
the  time  of  Edward  I,  the  judge  had  the  option  of 
doing  this  or  starving  the  jurors  until  an  agreement 
was  had.  The  starving  process  continued  for  many 
years  in  vogue,  though  it  has  in  modem  times  been 
done  away  with.  In  France,  Italy,  Germany  and 
Scotland  unanimity  is  not  required,  and  in  Texas 
and  Nevada  a  verdict  of  nine  is  sufficient. 


A  reporter  of  the  New  York  Eerald  has  inter- 
viewed Mr.  Justice  Davis,  of  the  Supreme  Court  of 
this  State,  upon  the  subject  of  our  present  lunacy 
laws,  aud  he  gives  to  the  public  the  views  of  the 
judge,  which  contain  some  interesting  suggestions. 
In  speaking  of  a  bill  introduced  in  the  legislature  by 
Mr.  Thain,  he  says,  that  while  in  some  respects  excel- 
lent, it  has  obvious  defects.  The  first  clause  of  the 
proposed  law  requires  a  jury  trial  in  every  case  ex- 
cept of  violent  mania,  before  committal.  This,  the 
judge  thinks,  would  entail  too  much  trouble  and 
expense  upon  the  community.  The  second  clause 
allows  no  summary  committal  except  in  cases  of 
furious  mania;   this  would  leave  the  community  too 


unprotected.  People  are  often  in  incipient  stages 
of  insanity,  when  they  should  be  committed  before 
they  become  violent  enough  to  do  harm.  This  law 
would  compel  the  physicians  to  stand  still  until  the 
patient  has  actually  become  a  furious  madman. 
The  judge  believes  that  the  law  of  1874,  with  some 
few  amendments,  would  accomplish  all  that  is  de- 
sired. Authority  should  be  given  only  to  such  phy- 
sicians as  are  approved  by  a  court  of  record  to 
certify  to  the  insanity  of  a  person  who  is  taken  to 
an  asylum,  and  this  approval  should  be  given  in 
open  court  and  upon  an  application  made  in  public. 
The  certificates  upon  which  a  person  is  committed 
to  an  asylum  should  be  filed  with  some  of  the  higher 
courts  of  record  and  be  accessible  to  every  one,  and 
a  report  from  the  person  in  charge  of  an  asylum 
should  be  required  to  be  made  to  a  court  of  record 
of  each  committal  and  the  reasons  thereof,  within 
three  days  after  it  is  made.  He  would  make  a  ma- 
licious conspiracy  to  send  a  sane  person  to  an  insane 
asylum  a  felony  instead  of  a  misdemeanor,  as  at 
present.  The  suggestions  made  by  Judge  Davis, 
while  they  may  not  meet  approval  in  all  respects, 
are  worthy  of  consideration. 


A  bill  has  been  introduced  in  the  legislature  pro- 
viding that  in  any  criminal  proceeding  or  trial,  the 
complaining  witness  may  be  assisted  by  such  coun- 
sel as  he  may  select,  unless  the  district  attorney  or 
his  assistant  appears.  This  will  not  vary  the  prac- 
tice usual  heretofore,  but  it  will  give  the  prosecutor 
as  a  right  what  has  heretofore  been  accorded  to  him 
as  a  courtesy.  The  provision  of  the  bill  is  a  very 
pi-oper  one. 

Two  bills  of  local  Interest  are  pending  in  the  Sen- 
ate. One  provides  for  the  creation  of  a  court  of 
civil  jurisdiction,  to  be  known  as  the  Supreme 
Court  of  Rochester ;  and  the  other  directs  the  boards 
of  supervisors  of  the  several  counties  in  the  Third 
Judicial  District  to  appropriate  the  sum  of  $10,000 
to  be  applied  in  payment  of  the  salaries  of  the  jus- 
tices of  the  Supreme  Court  of  said  district,  in  ad- 
dition to  the  compensation  now  allowed  them  by 
law.  This  adds  the  sum  of  $2,500  per  annum  to  the 
salaries  of  the  justices  mentioned. 


The  passage  of  the  supplemental  code  by  the 
almost  unanimous  vote  of  both  houses  does  not 
dishearten  the  opponents  of  that  measure,  who  have 
renewed  the  struggle  before  the  executive.  It 
would  seem  that  the  vote  upon  the  passage  of  the 
bill  was  so  decided  that  the  action  of  the  governor 
would  avail  nothing  to  change  the  result.  Tet^ 
while  there  is  life  there  is  hope,  and  the  governor 
may  be  induced  to  withhold  his  assent,  and  may 
present  such  cogent  reasons  as  to  influence  senators 
and  a:isemblymeu  to  abandon    the  position  they 
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haye  taken,  and  those  interested  in  maintaining  the 
present  state  of  affairs  think  the  experiment  worth 
a  trial. 

Since  the  foregoing  was  put  in  type  the 

goTemor  has  returned,  without  his  approval,  the 
supplemental  nine  chapters  of  theCk>de.  The  veto 
message  was  lengthy,  and  discussed  at  length  the 
objectionable  features  of  this  portion  of  the  re- 
Tifiion.  One  of  the  chief  objections  of  the  governor 
is  that  the  bill  was  not  legally  passed,  not  having 
been  read  tiirough  on  the  third  reading. 


NOTES  OP  CASES. 

THE  case  of  Safe  Deposit  Co,,  plaintiff  in  error, 
V.  PoUoeky  decided  in  January  last  by  the  Supreme 
Court  of  Pennsylvania,  is  upon  a  branch  of  the  law 
of  bailment,  which  bids  fair  in  time  to  assume  con- 
siderable importance,  namely,  that  relating  to  the 
liability  of  safe  deposit  companies.  It  was  an  ac- 
tion to  recover  the  amount  of  certain  bonds  which 
were  lost  from  a  safe  hired  by  plaintiff  below  from 
defendant  below,  and  which  was  situated  in  de- 
fendant's fire-proof  vault.  The  hiring  was  subject 
to  these  rules  and  regulations,  amoug  others: 
'*  Whenever  a  party  rents  a  safe,  and  deposits  there- 
in at  pleasure,  contents  not  being  made  known  to 
the  company,  its  liability  is  limited:  (1)  To  the 
keeping  of  a  constant  and  adequate  guard  and 
watch  over  and  upon  the  burglar-proof  safe.  (2) 
To  the  prevention  of  access  by  any  renter  to  the 
safe  of  any  other  renter.  (8)  To  the  protection  of 
safes  and  contents  from  any  dishonesty  on  the  part 
of  any  of  the  company's  employees. "  Plaintiff  had 
exclusive  possession  of  the  key  to  the  safe.  He 
placed  in  the  safe  certain  government  bonds  and 
locked  it.  At  a  subsequent  time  he  opened  the 
safe  and  discovered  that  the  bonds  were  missing. 
There  was  no  evidence  that  the  safe  had  been 
broken  or  the  lock  tampered  with,  but  the  safe 
must  have  been  opened  with  a  key  fitted  thereto. 
The  court  held  that  there  was  evidence  of  negli- 
•  gence  on  the  part  of  the  company  sufficient  to  go  to 
the  jury,  and  a.  verdict  for  plaintiff  was  sustained. 
The  case  was  distinguished  from  Finueane  v.  SmdU, 
1  Esp.  815,  where  the  trunk  of  the  bailor  was  de- 
livered to  the  bailee  for  safe  custody,  the  bailor 
agreeing  at  the  same  time  to  pay  a  certain  sum  per 
week  for  room  rent  for  the  trunk,  but  nothing  was 
to  be  paid  on  account  of  the  care  and  custody  there- 
of, and  there  was  no  express  agreement  as  to  the 
care  to  be  exercised ;  also,  from  that  of  Famham  v. 
Oamd.  A  Amb,  B,  R  Co,,  5  P.  F.  Smith,  68,  where 
it  was  held  that  proof  merely  of  loss  was  not  suf- 
ficient to  put  the  bailee  on  his  defense.  The  evi- 
dence in  the  case  at  bar  did  not  stop  with  merely 
showing  the  loss.     It  showed  that  the  bonds  had 


been  abstracted  by  some  one  entering  the  vault  and 
opening  the  safe  by  means  of  a  key.  The  presump- 
tion of  want  of  ordinary  care  was  thereby  created, 
and  the  question  was  fairly  left  to  the  jury.  See, 
however,  Earris  v.  Paekwood,  8  Taunt.  267 ;  McKen- 
ne  V.  Cox,  9  Car.  &  P.  682;  Can  v.  Bost,  d  LoweU 
R  B,  Co.,  14  Allen,  488;  Barron  v.  Eldredge,  100 
Mass.  460. 


In  QramUch  v.  Wurvt,  decided  by  the  same  court, 
on  the  same  day,  it  is  held  that  a  person  falling  into 
an  excavation  in  a  lot  not  on  the  line  of  a  public 
street,  but  some  distance  therefrom,  is  a  trespasser 
and  cannot  recover  in  an  action  for  negligence 
against  the  contractor  doing  the  work.  The  con- 
clusion of  the  court  is  in  accordance  with  the  nu- 
merous autiiorities.  In  Blyth  v.  Topham,  Cro.  Jac. 
158,  it  is  held  that  an  action  does  not  lie  if  a  man 
makes  a  ditch  in  his  waste  which  lies  near  the  high- 
way into  which  the  horse  of  another  falls,  ^'  for  the 
ditch  in  his  own  soil  was  no  wrong  to  the  other, 
but  it  was  his  fault  that  his  horse  escaped  into  the 
waste."  In  Kohn  v.  Lovett,  44  Qa.  251,  the  owner 
of  a  storehouse  and  lot  left  at  the  rear  of  the  store- 
house an  excavation  walled  up  to  give  light  to  the 
cellar,  and  plaintiff,  on  an  alarm  of  fire  occurring 
in  an  adjoining  building,  went  through  the  store- 
house and  out  the  back  door  and  turned  into  the 
excavation,  injuring  himself,  and  it  was  held  that 
the  owner  of  the  storehouse  was  not  liable  for  plain- 
tiff's injury,  and  the  occurrence  of  the  fire  did  not 
change  the  rule.  In  HardcasUe  v.  So,  Yorkshire 
Railway  Co,,  4  Hurl.  &  N.  67,  it  is  said  that  when 
an  excavation  is  made  adjoining  to  a  public  way, 
so  that  a  person  walking  in  it  might,  by  making  a 
false  step,  or  being  affected  with  sudden  giddiness, 
fall  into  it,  it  is  reasonable  that  the  person  making 
such  excavation  should  be  liable  for  the  consequen- 
ces. **  But  when  an  excavation  is  made  at  some 
distance  from  the  way  and  the  person  falling  into 
it  would  be  a  trespasser  upon  the  defendant's  land 
before  he  reached  it,"  the  case  would  be  different. 
And  in  Knight  v.  Albert,  6  Barr,  472,  it  is  decided 
that  though  no  action  lies  in  Pennsylvania  for  tres- 
pass by  cattle  pasturing  on  uninclosed  woodlands,  yet 
that  not  being  a  matter  of  right  the  owner  of  the 
land  is  not  liable  for  injuries  happening  to  the  cat- 
tle falling  into  a  hole  dug  by  him  within  the  boun- 
daries of  the  land,  and  left  uninclosed.  See,  alio,  as 
illustrating  and  enforcing  the  same  doctrine,  PhUa. 
io  Bead,  R  B,  Co,  v.  Hummel,  8  Wr.  378;  QiUes  v. 
Pennsylvania  R,  R  Co.,  9  P.  F.  Smith,  129.  See, 
also,  Morgan  v.  City  of  HaUoweU,  57  Me.  277 ;  Hotm- 
seU  V.  8mUh,  1  C.  B.  (N.  S.)  781.  See,  however. 
Beck  V.  Carter,  15  Alb.  L.  J.  211;  Hydraulic  Works 
V.  Orr,  2  Norris,  832;  Barnes  v.  Ward,  9  C.  B.  892; 
State  V.  Moore,  81  Conn.  479;  Spofford  v.  HarUw,  8 
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THE  OASES  OF  LAGRAVE  AND  HA  WES. 
By  Samuel  T.  Speab,  D.  D. 

THE  extradition  treaties  of  the  United  States,  in 
specifying  the  crimes  for  which  extradition 
may  be  had,  make  no  distinction  between  ofifenses 
against  Federal  law  and  those  against  State  law. 
The  action  of  the  Government  in  procuring  the  sur- 
render of  an  alleged  fugitive  is  precisely  the  same 
in  both  cases. 

When,  however,  an  accused  person  has  been  de- 
livered up  to  the  United  States,  the  jurisdiction  for 
trial  and  punishment  in  the  two  cases  is  entirely 
different  If  the  offense  be  against  State  laws,  he 
is  handed  over  to  State  authority ;  and  that  author- 
ity, in  its  prosecuting  and  judicial  machinery,  acts 
independently  of  the  General  Government.  If  at 
liberty  entirely  to  ignore  the  treaty  and  the  extra- 
dition proceedings  through  which  it  has  acquired 
jurisdiction  over  the  surrendered  person,  then  it  is 
possible  that  it  may  so  use  that  jurisdiction  as  to 
lead  to  serious  complications  between  the  United 
States  and  the  foreign  government  that  made  the 
delivery.  For  any  abuse  of  the  power  thus  acquired 
the  General  Government  would  be  responsible ;  and, 
hence,  there  ought  to  be  a  preventive  remedy  within 
its  reach.  That  would  be  an  anomalous  and  might 
be  a  very  embarrassing  and  possibly  a  dangerous 
condition  of  things,  if,  after  the  Government  has 
caught  the  fugitive  by  demanding  and  receiving 
him,  and  has  transferred  him  to  State  authority,  the 
latter  were  permitted  to  treat  as  immaterial  the 
treaty  stipulations  and  extradition  proceedings 
which  have  placed  him  in  its  hands. 

Such  is  not  the  theory  of  the  Constitution  in  re- 
grard  to  any  treaty  of  the  United  States,  whether  for 
extradition  or  any  other  purpose.  It  makes  every 
treaty  a  part  of  the  law  of  the  land,  alike  in  its  ex- 
press and  implied  obligations,  and,  as  such,  binding 
upon  the  administrative  and  judicial  authorities  of 
the  several  States ;  and  if  Oongress  has  not  already 
legislated  sufficiently  to  give  effect  to  this  principle, 
and  prevent  any  abuse  of  the  extradition  remedy  by 
State  authority,  then  it  ought  to  do  so. 

The  trial  of  extradited  persons  should  be  placed 
under  the  exclusive  control  of  the  United  States,  or 
the  right  of  removing  such  cases  from  State  to  Federal 
courts  should  be  secured,  or  the  writ  of  habeas  corpus^ 
issued  by  Federal  courts,  should  extend  to  cases  of 
this  character.  Section  753  of  the  Revised  Statutes 
of  the  United  States  provides  that  this  writ  shall 
extend  to  no  person  in  jail,  with  a  series  of  excep- 
tions, one  of  which  is  that  the  party  *^is  in  custody 
in  violation  of  the  Constitution  or  of  a  law  or  a 
treaty  of  the  United  States/'  This  provision  would 
seem  to  cover  the  case  of  a  person  extradited  under 
a  treaty,  and  yet  held  in  custody  by  State  authority 
in  violation  thereof. 


In  two  instances  the  question,  whether  an  extras 
dited  person  can  be  tried  for  any  other  offense,  com- 
mitted prior  to  his  extradition,  than  the  one  charged 
in  the  proceedings  and  for  which  he  was  surrendered, 
has  been  brought  under  consideration  in  the  State 
courts  of  this  country.  The  purpose  of  this  article 
is  to  state  and  examine  these  cases. 

The  first  case  is  that  of  Lagrave,  considered  in 
1874  by  the  General  Term  of  the  Supreme  Court  of 
New  York  for  the  First  District,  in  Baeharach  v.  Lor 
grave^  appellant,  and  Adrianiee  v.  Lagraee,  appellant, 
4  N.  Y.  Supreme  Ct.  Rep.  215.  Lagrave  was  ex- 
tradited from  France  to  the  United  States  under  a 
treaty  between  the  two  countries ;  and  inmiediately 
upon  his  arrival  in  the  city  of  New  York,  and  while 
he  was  still  in  custody,  he  was  arrested  in  civil 
actions  brought  against  him,  before  he  had  any 
opportunity  of  return  to  France.  After  his  arrest 
he  gave  bail,  and  in  this  way  obtained  his  discharge. 
He  applied  to  the  General  Term  '*  to  have  the  order 
for  his  arrest  vacated  because  he  had  been  brought 
into  the  United  States  as  a  fugitive  from  justice, 
under  the  extradition  treaty  existing  between  this 
country  and  France."  The  decision  of  the  court 
was  that  by  giving  bail  he  had  not  waived  his  right 
to  have  the  order  of  arrest  vacated,  and  that  the 
order  should  be  vacated  on  the  general  ground  that 
*'  a  person  extmdited  is  entitled  to  full  liberty  to  re- 
turn to  his  former  habitation  after  the  purposes  of 
justice  are  satisfied  as  to  the  particular  offense,  and 
an  arrest  in  a  private  action  is  inconsistent  with  that 
right.'* 

Judge  Daniels  —  Judges  Davis  and  Brady  concur- 
ring—  delivered  the  opinion  of  the  court;  and  that 
the  reader  may  see  the  theory  upon  which  the  de- 
cision rested,  we  submit  the  following  extract  from 
this  deliverance : 

**  It  may  be  properly  assumed  in  the  disposition 
of  it  [the  present  application],  that  he  [Lagrave] 
was  a  fugitive  from  justice,  residing  in  the  French 
Republic,  and  only  amenable  to  the  laws  of  this 
State  by  force  of  the  extradition  remedy  provided 
for  by  the  treaty.  Without  the  provision  made,  he 
could  not  have  been  brought  here  from  that  country; 
and  that  provided  that  it  could  be  done  only  in  a 
prescribed  and  particularly  enumerated  class  of 
cases.  The  effect  of  such  a  specification,  according 
to  well-settled  principles  of  construction,  is  to  ex- 
clude the  remedy  from  all  but  the  enumerated  cases. 
As  to  those  not  mentioned,  the  negative  is  as  effect- 
ually implied  as  though  it  had  been  expressly  de- 
clared. For  that  reason,  when  the  defendant  was 
extradited  it  was  for  the  purpose  of  answering  the 
crime  mentioned  in  the  proceedings  taken  against 
him,  and  for  no  other  purpose  whatsoever.  As  to 
all  other  matters,  being  beyond  the  reach  of  the 
laws  of  this  State,  he  was  absolutely  entitled  to  his 
freedom.  He  was  extradited  for  a  single  special 
purpose,  that  of  being  tried  for  the  crime  for  the 
commission  of  which  he  was  removed  from  the  pro- 
tection of  the  laws  of  France.  Beyond  that  he  was 
entitled  to  the  protection  of  those  laws  so  far  at  bis 
personal  liberty  would  have  been  secured  by  them 
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in  case  no  removal  of  his  person  had  been  made.    * 

*  *  *  That  power  [France]  consented,  by  the 
provision  made,  to  surrender  the  person  entitled  in 
all  other  respects  to  its  protection,  for  trial  and  pun- 
ishment on  a  particularly  specified  charge,  ana  for 
no  other  end  or  object  whatsoever.  Without  the 
provision  made  he  could  not  be  extradited  at  all ; 
and  by  that  it  can  only  be  done  for  a  clearly  defined 
object.  And  it  therefore  becomes  the  duty  of  the 
power  to  which  the  surrender  may  be  made,  "faith- 
fully to  secure  its  proper  observance.  ♦  ♦  ♦  ♦ 
After  the  purposes  of  justice  are  satisfied  as  to  the 
particular' ofifense  for  which  the  party  may  be  sur- 
rendered, then  his  right  to  return  again  to  the  pro- 
tection of  the  laws  he  was  deprived  of  for  the  single 
object  allowed  by  the  treaty,  is  clear  and  absolute. 

*  *  *  *  And  if  a  detention  and  trial  for  an- 
other offense  would  not  be  proper,  it  would  seem  to 
be  clear  that  an  arrest  of  a  person  at  the  private  suit 
of  another  must  be  denied  by  the  same  principle.  It 
is  a  consequence  arising  out  of  the  implication  that, 
as  to  all  but  the  extraditable  offense,  the  accused 
shall  enjoy  the  unrestrained  liberty  of  returning  to 
the  country  from  which  he  was  taken  by  force  of 
the  treaty  provisions.  Any  different  construction 
would  be  entirely  unreasonable,  and  no  enlightened 
nation  would  be  willing  to  submit  to  it.  It  would 
be  an  abuse  of  the  power  provided  for,  allowing 
extradition  only  for  clearly  defined  and  particularly 
enumerated  charges,  and  by  necessary  implication 
Umiting  it  to  those  charges.*^ 

Judge  Daniels  added  the  remark  that  ^*  the  prin- 
ciple in  the  case  is  an  important  one,  and  it  necessa- 
rily grows  out  of  these  treaty  stipulations  with 
other  countries.  They  are  part  of  the  supreme  law 
of  the  State,  superior  to  those  of  its  own  enactment, 
by  an  express  provision  of  the  Constitution  of  the 
dnited  States.  And  it  is  the  duty  of  the  courts  to 
maintain  its  observance.  That  cannot  be  done  by 
allowing  extradited  persons  to  be  arrested  and  re- 
strained at  the  suits  of  private  persons,  unless  they 
elect  to  remain  in  the  country  after  their  discharge 
from  the  proceedings  provided  for  by  the  treaty.*^ 

The  theory  of  Judge  Daniels,  as  set  forth  in  these 
extracts,  and  concurred  in  by  the  other  two  judges, 
was  that  extradition  simply  secures  a  special  juris- 
tliction  over  the  person  surrendered ;  that  when  the 
purposes  of  this  jurisdiction  are  accomplished,  the 
extradited  party  is  entitled  to  the  unrestrained  lib- 
erty of  return  to  the  country  from  which  he  had 
been  removed ;  and  that,  this  right  being  secured  by 
a  treaty  which  is  a  part  of  **  the  supreme  law  of  the 
land,"  it  is  the  duty  of  courts  to  enforce  it.  This 
view  proceeds  upon  the  assumption  that  *'  the  per- 
son surrendered  is  to  be  deemed  still  legally  in  the 
country  from  which  he  was  extradited,"  except  for 
the  purpose  specified  in  the  extradition  proceedings. 
To  that  extent,  but  no  further,  has  he  lost  the  pro- 
tection of  his  foreign  asylum  in  respect  to  offenses 
antedating  his  extradition.  We  say  antedating  his 
extradition,  since  his  foreign  asylum  has  no  relation 
to  any  offenses  which  he  may  commit  subsequently 
thereto. 
The  decision  in  this  case  was  reviewed  by  the 


Court  of  Appeals  in  Adriance^  appellant,  v.  Lagrave, 
59  N.  Y.  Rep.  110.  Chief  Judge  Church  stated  the 
opinion  of  the  court,  and  in  conclusion  said:  '^  The 
order  of  the  General  Term  must  be  reversed,  and 
that  of  the  Special  Term  affirmed."  This,  though 
setting  aside  the  decision  as  a  legal  authority,  does 
not  affect  the  force  of  the  reasons  on  which  it  was 
based.  It  may  be  that  the  logic  of  the  reversed 
decision  is  better  than  that  of  the  Court  of  Appeals. 
Such  we  think  to  be  the  fact;  and,  in  support  of 
this  view,  we  submit  the  following  comments  upon 
the  deliverance  of  Chief  Judge  Church : 

1.  That  part  of  the  opinion  which  relates  to  the 
question  of  **the  legal  right  to  detain  the  defendant 
for  any  purposes,  except  the  prosecution  of  the  par- 
ticular offense  for  which  he  was  given  up,"  covers 
about  two  and  a  half  pages.  The  discu^bion  of  the 
subject  is,  consequently,  very  far  from  being  ex- 
haustive. 

2.  The  Chief  Judge,  alluding  to  the  view  adopted 
by  the  General  Term,  and  sustained  by  ^*  plausible 
and  forcible  arguments,"  remarks:  *'I  have  exam- 
ined the  subject  with  some  care,  with  a  view,  if  pos- 
sible, to  arrive  at  the  same  result,  which  I  regard 
as  eminently  just  as  a  principle."  Referring  also  to 
the  act  of  Congress  for  the  protection,  against  law- 
less violence,  of  persons  delivered  to  the  United 
States,  he  further  says:  ''That  these  provisions 
ought  to  be  extended  to  protection  from  other  pros- 
ecutions or  detention,  I  do  not  doubt"  We  have 
here  the  opinion  of  the  Court  of  Appeals,  speaking 
through  its  Chief  Judge,  that  the  ** principle" 
adopted  by  the  court  below  is  **  eminently  just,"  and 
that  provision  ought  to  be  made  by  law  for  carrying 
it  into  effect 

The  reason  for  this  opinion  surely  cannot  be  that 
there  is  any  impropriety  in  putting  a  person  on  trial 
for  an  offense  duly  charged  against  him.  The  law 
is  constantly  doing  this  in  the  process  of  bringing 
offenders  to  justice.  The  justice  or  propriety  of  the 
'*  principle  "  does  not  result  from  the  rights  of  the 
extradited  party,  except  as  they  may  be  secured  to 
him  as  incidental  to  those  of  the  government  that, 
under  the  stipulations  of  a  treaty,  made  the  deliv- 
ery. The  "  principle  "  is  **  eminently  just "  to  that 
government ;  and  the  reason  why  it  is  so  must  be 
sought  in  the  fact  that  it  has  a  basis,  either  express 
or  implied,  in  the  treaty  under  which  the  surrender 
was  made. 

If  then  it  be  true,  as  the  Chief  Judge  thinks  it  is 
true,  that  Congress  ought  to  provide  for  the  protec- 
tion of  extradited  persons  against  *'  other  prosecu- 
tions or  detention,"  it  must  also  be  true  that  this 
''  principle "  is  in  harmony  with,  and  naturally  re- 
sults from,  the  extradition  treaties,  which,  so  far  as 
the  United  States  are  a  party  thereto,  contain  all  the 
conditions  and  obligations  in  regard  to  the  whole 
subject  of  international  extradition ;  and  hence,  the 
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Chief  Judge,  in  what  he  admits,  virtually  grants 
that  there  is  some  authority  for  the  "principle'*  in 
the  treaties  themselves.  It  is  only  in  reference  to 
their  provisions,  and  the  obligation  arising  there- 
from, that  it  can  be  considered  '*  eminently  just." 

8.  The  Chief  Judge,  refening  to  the  English  act 
which  provides  for  the  '*  principle  "  asserted  by  the 
General  Term,  says :  **  Congress  doubtless  has  power 
to  pass  an  act  similar  to  the  English  act  referred  to, 
as  the  whole  subject  of  extradition  is  confided  to  the 
Federal  Government."  The  power  here  assumed  to 
exist  is  not  among  the  powers  expressly  granted  to 
Congress,  and  not  among  those  implied,  except  for 
the  purpose  of  giving  effect  to  the  extradition 
treaties  of  the  United  States.  It  so  happens  that 
the  Constitution  leaves  the  question  of  international 
extradition  to  be  disposed  of  by  treaty;  and  all  the 
legislative  power  that  Congress  has  in  regard  to  it  is 
that  of  passing  laws  for  the  proper  execution  of  ex- 
tradition treaties.  It  is  not  the  province  of  such 
legislation  to  change  the  terms  or  character  of  these 
treaties.  The  treaties  themselves  define  and  limit 
the  sphere  of  the  legislation,  unless  the  intention  is 
to  repeal  them  altogether. 

If  then  Congress  can  pass  an  act  similar  to  the 
English  act,  and  thereby  protect  surrendered  per- 
sons against  being  tried  in  this  country,  whether  in 
Federal  or  State  courts,  for  any  but  the  extradition 
offense  or  offenses,  it  must  be  because  this  ''princi- 
ple "  exists,  either  expressly  or  by  implication,  in 
the  extradition  treaties  of  the  United  States.  If  it 
does  not  so  exist.  Congress  cannot  by  legislation  put 
it  there,  since  this  would  be  virtually  making  a 
treaty,  which  Congress  has  no  power  to  do.  More- 
over, it  is  exceedingly  difficult  to  see  how  Congress 
can  limit  the  jurisdiction  of  a  State  court  in  respect 
to  the  trial  of  an  extradited  person,  simply  because 
he  is  such,  except  as  it  may  be  legislating  for  the 
execution  of  extradition  treaties;  and  if  these  treaties 
contain  no  provisions,  express  or  implied,  protecting 
such  persons  against  trial  for  any  but  the  extradi- 
tion offense,  then  manifestly  Congress  has  no  power 
to  afford  such  protection,  as  against  State  authority 
when  that  authority  has  acquired  jurisdiction  over 
them.  It  cannot,  upon  this  supposition,  make  a 
law  to  control  the  action  of  a  State  court. 

Here,  again,  the  Chief  Judge,  in  what  he  affirms 
in  regard  to  the  power  of  Congress  to  legislate  on 
the  subject,  concedes  the  ''principle"  which  it  is 
one  object  of  his  deliverance  to  deny.  What  he 
affiirms  can  be  true  only  on  the  supposition  that  the 
''principle  "  is  provided  for  by  treaty. 

4.  The  Chief  Judge  also  says:  '*  Any  thing  neces- 
sarily implied  [in  treaties]  is  as  though  inserted;  but 
can  it  be  said  that  thei-e  is  such  an  implication  of 
agreement,  on  the  part  of  the  United  States,  that' 
the  prisoner  shall  not  be  detained  for  any  other  law- 
f  ul  purpose  ?    It  may  be  conceded  that  such  a  pro- 


vision  would  be  wise  and  proper,  but  can  it  be  re- 
garded as  in  the  treaty  f  I  can  find  no  authority 
warranting  such  a  conclusion.'*  The  Chief  Judge 
did  not  refer  to  the  treaty  with  France,  under  which 
Lagrave  was  extradited,  for  the  purpose  of  ascer- 
taining whether  it  contains  such  a  provision  or  not. 
The  first  article  of  this  treaty  reads  as  follows: 

"It  is  agreed  that  the  high  contracting  parties 
shall,  on  requisitions  made  in  their  name,  through 
the  medium  of  their  respective  diplomatic  agents, 
deliver  up  to  justice  persons  who,  being  accused  of 
the  crimes  enumerated  in  the  next  following  article, 
committed  within  the  jurisdiction  of  the  requiring 
party,  shall  seek  an  asylum,  or  shall  be  found  with- 
in the  territories  of  the  other:  Provided  that  this 
shall  be  done  only  when  the  fact  of  the  commission 
of  the  crime  shall  be  so  established  as  that  the  laws 
of  the  country  in  which  the  fugitive  or  the  person 
so  accused  shall  be  found,  would  justify  his  or  her 
apprehension  and  commitment  for  trial,  if  the  crime 
had  been  the^e  committed.*' 

It  is  upon  these  conditions,  and  for  the  purpose 
here  specified,  and  for  no  other  purpose,  that  the 
two  governments  agree  to  withdraw  the  right  of 
asylum  in  respect  to  the  persons  referred  to,  and 
deliver  them  up  as  fugitive  criminals.  One  of  the 
conditions  is,  that  the  crime  for  which  a  person  is 
demanded  must  be  within  the  list  of  crimes  named 
in  the  second  article  of  the  treaty.  Another  is,  that 
there  must  be  a  formal  charge  of  some  one  or  more 
of  these  crimes.  A  third  is,  that  the  charge  must 
be  so  proved  that  the  laws  of  the  country  in  which 
the  fugitive  is  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial  if  the  offense  had 
been  there  committed,  and,  of  course,  that  the  au- 
thorities of  that  country  are  to  decide  in  each  casu 
upon  this  question  of  adequate  proof. 

It  is  not  possible  to  preserve,  in  their  integrity, 
these  conditions  of  the  demand  and  the  oblig^ation 
of  delivery,  in  any  case  in  which  the  demanding 
government,  having  thus  acquired  jurisdiction  over 
the  person,  shall  put  him  on  trial  for  any  offense, 
committed  prior  to  his  extradition,  other  than  the 
one  which  was  the  subject  of  the  proceedings  that 
under  the  treaty  secured  the  jurisdiction.  If  the 
party  is  surrendered  on  the  charge  and  proof  of 
murder,  and  is  then  tried  for  forgery,  the  surrender- 
ing government,  even  though  both  should  be  extra- 
dition crimes,  has  been  denied  the  right  of  judging 
whether  the  forgery  was  sufficiently  proved  to 
justify  a  delivery,  since  neither  the  charge  nor  the 
proof  of  forgery  was  presented  to  that  government. 
This  right  is  one  of  the  provisions  of  the  treaty ;  and 
yet,  in  the  case  supposed,  it  has  been  entirely  ig- 
nored. The  theory  of  the  treaty  is  that  there  is  no 
right  of  trial,  as  against  the  right  of  asylum,  until 
the  government  asked  to  make  the  deliveiy  has  de 
cided  that  the  evidence  is  sufficient  to  put  the  party 
on  trial  for  the  crime  of  which  he  is  accused,  and 
has  actually  surrendered  him  for  that  purpose.    To 
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osc  the  jurisdiction,  when  gained,  for  any  other 
purpose,  is  to  violate  the  treaty  itself. 

We,  hence,  answer  the  questions  of  the  Chief 
Judge  by  saying  that  upon  the  very  face  of  the 
treaty  with  France  lies  the  implication  that  the 
jurisdiction,  acquired  under  it,  is  limited  to  the  pur- 
pose for  which  it  was  acquired,  and  that  it  cannot 
pass  beyond  this  point  without  disregrarding  some 
one  or  more  of  the  provisions  of  the  treaty.  This 
limitation  is,  by  necessary  implication,  *<m  the 
treaty. ^^  The  treaty  itself,  in  its  express  terms,  is 
the  highest  authority  to  show  the  limitation.  That 
which  cannot  be  done  without  violating  a  treaty,  is 
certainly  excluded  by  it. 

5.  Alluding  to  the  English  Extradition  Act  of 
1870,  which  provides  that  a  fugitive  criminal  shall 
not  t>e  delivered  up  unless  by  the  law  of  the  foreign 
country,  or  by  arrangement,  he  is  protected  against 
being  tried  for  any  but  the  offense  specified,  until 
he  has  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions,  and  which  secures  the  same 
immunity  to  persons  surrendered  to  Great  Britain, 
the  Chief  Judge  remarks:  '^  These  provisions  would 
have  been  unnecessary  if  there  existed  any  such 
treaty  obligation  as  is  claimed  in  this  case."  To 
this  we  make  two  replies. 

The  first  is,  that  the  remark  has  no  pertinency  to 
the  question  that  was  before  the  Court  of  Appeals. 
That  question  arose  under  an  extradition  treaty  with 
France ;  and  the  matter  of  inquiry  was  whether  La- 
grave,  who  had  been  extradited  under  that  treaty, 
was  by  it  protected  against  any  detention  or  prose- 
cution, except  in  respect  to  the  offense  for  which  he 
was  surrendered.  We  are  at  a  loss  to  see  what  the 
English  act  of  1870,  passed  simply  with  reference  to 
the  execution  of  British  extradition  treaties,  has  to 
do  with  a  treaty  between  the  United  States  and 
France. 

A  second  reply  is,  that  the  Chief  Judge  was  mis- 
taken as  to  the  design  of  the  English  act  of  1870. 
He  assumed  that  it  was  passed  by  Parliament  to 
secure  to  extradited  persons  a  protection  which  was 
not,  expressly  or  by  implication,  in  the  terms  of 
British  treaties.  If  such  protection  had  been  in 
these  treaties,  then,  as  he  reasons,  **  these  provis- 
ions" of  the  act  would  have  been  ** unnecessary;" 
but  because  it  was  not,  they  were  necessary  *'  to 
meet  the  difilculty." 

Where  did  the  Chief  Judge  learn  that  such  was 
the  view  of  Parliament  in  passing  the  act  ?  There 
is  not  a  word  in  the  act  itself  to  indicate  it ;  and  it 
is  not  reasonable  to  suppose  that  Great  Britain,  one 
of  the  parties  to  extradition  treaties,  would  under- 
take to  legislate  into  existence  obligations  or  priuci- 
pies  for  which  there  was  no  basis  in  the  treaties 
themselves,  and  thus  secure  by  law,  and  without 
the  consent  of  the  other  party,  results  which  lie  be- 
yond the  provisions  of  these  treaties.     Lord  Derby 


in  the  Winslow  correspondence,  says  of  the  act: 
"  It  is  to  be  regarded  as  intended  to  prevent,  for 
the  future,  evils  that  were  pointed  out  by  Mr.  Ham- 
mond and  others,  as  having  occurred,  and  being 
liable  to  occur,  in  private  prosecutions  to  which  the 
attention  of  the  Government  had  not  been  called." 
Foreign  Relations  of  the  United  States,  1876,  p. 
228.  He  expressly  insisted  that  the  position  taken 
by  the  British  Government  in  respect  to  the  trial  of 
extradited  persons,  and  incorporated  into  the  En- 
glish act  of  1870,  was  involved  in  the  treaty  between 
Great  Britain  and  the  United  States,  and,  hence, 
that  the  act,  so  far  from  seeking  to  modify  or  add 
to  the  treaty,  was  simply  designed  to  carry  it  into 
effect.  He  also  said  that  the  Government  would 
take  the  same  position,  if  no  such  act  had  been 
passed.    Id.,  p.  257. 

It  is  to  be  remembered  that  the  English  act  oper- 
ates only  in  Great  Britain,  upon  its  courts  and  its 
executive  ofiicers.  As  Lord  Derby  says,  and  as  Mr. 
Clarke,  in  his  treatise  on  Extradition,  says,  it  was 
intended  to  be  curative  of  certain  evils  which  had 
their  origin  in  the  execution  of  extradition  treaties, 
and  to  which  the  attention  of  Parliament  had  been 
called  by  a  committee  of  the  House  of  Commons 
appointed  to  investigate  the  whole  subject.  The 
purpose  of  Parliament  was  not  to  change  or  repeal 
existing  treaties,  or  supplement  them  with  new  and 
different  obligations,  but  to  provide  for  their  execu- 
tion; and,  hence,  the  act  is  to  be  taken  as  an 
expression  of  its  judgment  as  to  the  nature  and  re- 
quirements of  these  treaties. 

6.  The  Chief  Judge  also  refers  to  the  rule  adopted 
in  France,  according  to  which  courts  have  nothing 
to  do  with  '*  the  conditions  upon  which  extradition 
has  been  granted,  except  upon  a  notification  from 
the  Minister  of  Justice."  Their  business  is  "  to  try 
th^  facts ; "  and,  when  standing  before  them,  the 
criminal  himself  can  make  no  plea  founded  on  his 
extradition,  or  the  treaty  under  which  it  was  secured. 
This  question  is  for  the  government,  speaking 
through  its  Minister  of  Justice,  and  not  for  the 
party  arraigned  on  the  charge  of  crime. 

The  difficulty  with  this  reference  is  that  the  rule 
in  France,  whatever  it  may  be  —  a  point  that  we  do 
not  here  pause  to  determine  —  is  not  pertinent  when 
sought  to  be  applied  in  this  country.  The  Consti 
tution  of  the  United  States  makes  every  treaty  a 
part  of  '*  the  supreme  law  of  the  land,"  and  requires 
courts  to  take  knowledge  of  it  as  such,  and  apply  it 
in  cases  to  which  it  is  applicable.  This  is  a  pecu- 
liarity of  our  polit'cal  system  that  does  not  exist  in 
France,  It  is,  hence,  immaterial  what  is  the 
practice  in  French  courts,  since  American  courts  are 
subject  to  a  fundamental  law,  of  which  treaties  are 
a  part ;  and  if  the  extradition  treaties  of  the  United 
States,  either  expressly  or  by  implication,  secure  to 
extradited  persons  immunitjr^^gainst  trial  for 
Digitized  by  VjOOQIC 
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offenses  other  than  the  ones  for  which  they  were 
surrendered,  then  this  is  a  part  of  **  the  supreme 
law  *'  which  every  court  in  this  country  is  bound  to 
apply  in  any  case  involving  the  question. 

This  immunity,  as  we  have  previously  shown,  is 
secured  in  the  extradition  treaty  of  the  United 
States  with  France ;  and  hence,  Lagrave,  who  was 
surrendered  under  that  treaty,  was,  by  "  the  supreme 
law,"  entitled  to  its  benefit.  It  was  for  a  specified 
purpose,  and  that  alone,  that  he  was  surrendered ; 
and  it  was  only  in  reference  to  that  purpose  that 
any  jurisdiction  could  be  acquired  over  his  person 
without  violating  the  treaty,  unless  he  conmiitted 
some  crime  subsequently  to  his  surrender,  or  chose 
to  remain  in  this  country.  So  the  General  Term  of 
the  Supreme  Court  held;  and  this  decision,  though 
reversed,  seems  to  us  the  only  one  consistent  with 
the  treaty,  and,  hence,  with  **  the  supreme  law  of 
the  land." 

7.  The  Chief  Judge  further  says:  "The  indict- 
ment [of  Lagrave]  was  for  burglary  in  the  third  de- 
gree under  our  statute,  and  clearly  not  within  the 
treaty ;  but  it  is  not  for  the  defendant  to  raise  this 
question.  The  government  of  Fi*ance  had  power  to 
surrender  him  for  any  offense,  and  even  if  deceived 
and  defrauded,  the  defendant  cannot  interpose  in 
its  behalf.  The  question  of  good  faith  is  for  the 
two  governments."  It  is  quite  true  that,  as  to  "  the 
question  of  good  faith "  between  the  two  govern- 
ments, Lagrave  was  not  the  ofilcial  representative  of 
either ;  yet  it  is  to  be  borne  in  mind  that  France  de- 
livered him  up,  not  in  the  exercise  of  its  general 
** power  to  surrender  him  for  any  offense,''  but  un- 
der proceedings  in  pursuance  of  a  treaty,  and  on 
the  charge  of  burglary,  which  the  French  authori- 
ties must  have  supposed  to  be  the  burglary  provided 
for  and  defined  in  the  treaty.  Such,  however,  was 
not  the  fact  as  to  the  crime  charged  against  him ; 
and  on  this  point  these  authorities  were  mistaken, 
and  but  for  this  there  would  have  been  no  delivery. 
Lagrave  was  delivered  for  the  common  law  offense 
of  burglary  as  set  forth  in  the  treaty,  and  for  that 
alone ;  and  this  was  not  the  offense  charged.  He 
could  not,  of  course,  be  tried  for  the  offense  in  re- 
spect to  which  he  was  surrendered,  since  there  was 
no  indictment  against  him  charging  that  offense : 
and  he  should  not  have  been  held,  detained  or  tried 
upon  any  other  ground,  since  by  the  terms  of  the 
treaty,  and,  hence,  by  **the  law  of  the  land,"  no 
jurisdiction  had  been  acquired  over  him  for  any 
other  purpose. 

To  take  advantage  of  the  mistake,  committed  by 
the  I'rench  authorities,  as  to  the  nature  of  the 
charge  pending  in  this  country,  and  use  the  juris- 
diction thus  acquired  for  a  purpose  different  from 
the  one  for  which  it  was  intended  to  be  granted, 
was  not  only  to  violate  the  treaty  itself  as  a  com-  I 
pact  between  the  two  governments,  but  to  disregard 
the  rights  of  the  surrendered  party  as  secorcd  to 


him  by  the  law  of  the  land.  Judge  Fancher,  when 
this  case  was  before  him,  held  that  the  whole  extra- 
dition **  proceeding  was  unauthorized  and  illegaL" 
See  14  Abb.  Pr.  R.  (N.  8.)  333.  If  so,  the  treaty, 
both  as  a  compact  and  a  law,  precluded  any  juris- 
diction over  Lagrave  as  against  his  right  of  asylum 
in  the  country  from  which  he  had  been  illegally  re- 
moved. His  arrest  and  delivery  in  France  were 
contrary  to  the  treaty,  and  his  arrest  and  deten- 
tion in  this  country  were  no  better.  He  had  a 
right  by  the  law  of  the  treaty  to  show  this  fact. 

8.  The  Chief  Judge  further  says:  "The  right  of 
exemption  from  prosecution  [for  other  than  the  ex- 
tradition charge],  if  it  can  be  said  to  exist  at  all,  is 
based  upon  the  good  faith  of  the  government, 
which  is  necessarily  uncertain,  and  is  a  political  and 
not  a  judicial  question."  We  have  in  this  statement 
a  mixture  of  truth  and  error.  It  is  true  that  such  a 
right,  if  secured  by  treaty,  cither  expressly  or  by 
implication,  binds  the  good  faith  of  the  govern- 
ment accordingly,  and  is,  in  this  sense,  based  upon 
that  faith,  because  it  is  in  the  compact.  The  gov- 
ernment cannot  in  good  faith  institute  a  prosecution 
for  any  but  the  extradition  charge.  And  yet  it  is 
just  as  true  in  this  country  that  the  right,  if  se- 
cured by  treaty,  is  also  secured  by  laWy  since  the 
treaty  itself  is  a  law;  and  hence,  the  question, 
when  an  extradited  party  is  arraigned  for  trial, 
whether  the  right  exists  or  not  under  the  treaty,  is 
a  question  of  law,  and,  as  such,  "  a  judicial  ques- 
tion," no  matter  what  course  the  government,  as  a 
prosecutor,  may  pursue  in  the  case.  The  duties  and 
powers  of  the  court,  and  the  rights  of  the  accused 
party  by  the  supreme  law  of  a  treaty,  do  not  de- 
pend upon  the  question  whether  the  government,  in 
prosecuting  that  party,  is  observing  or  violating  the 
obligations  of  the  treaty  under  which  he  was  sur- 
rendered. The  treaty  being  a  law,  the  court  is 
bound  to  protect  him  against  any  invasion  of  his 
rights  as  secured  by  it. 

The  remark  of  the  Chief  Judge  may  be  true  in 
countries  where  the  construction  of  treaties  is  a 
purely  political  question ;  but,  so  far  as  it  denies 
the  judicial  character  of  the  matter  referred  to,  it 
is  not  true  in  the  United  States,  and  cannot  be,  un- 
less it  is  also  true  that  extradition  treaties  are  ex- 
cepted from  that  provision  of  the  Constitution  which 
makes  treaties  of  the  United  States  a  part  of  "  the 
supreme  law  of  the  land."  No  one  surely  will  pre- 
tend that  the  Constitution  contains  any  exception  in 
respect  to  this  class  of  treaties.  Their  character  as 
laws  is  just  as  clear  and  complete  as  that  of  treaties 
on  any  other  subject. 

9.  The  Chief  Judge  also  adverts  to  the  case  of 
Caldwell,  8  Blatchf.  C.  C.  R  131,  decided  by  Judge 
Benedict,  and  to  the  opinion  of  the  law  officers  of 
the  British  Government  in  the  case  of  Burley.  We 
considered  in  a  previous  article  the  decision  in  the 
first  of  these  cases,  and  simply  hece-^rofer  to  what 
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was  then  said,  with  the  remark  that  the  case  arose 
under  a  treaty  with  Great  Britain,  while  that  of  La- 
grave  arose  under  a  treaty  with  France. 

As  to  the  opinion  of  the  law  officers  of  the  Brit- 
ish GoYernment,  in  the  case  of  Burley,  it  is  to  be 
observed  that  that  government,  in  the  Winslow 
correspondence,  rejected  the  opinion  altogether, 
and  declared  that  it  was  not  a  correct  construction 
of  the  extradition  stipulation  between  Great  Britain 
and  the  United  States.  It  is  not  a  little  remarkable 
that  the  Chief  Judge  should,  in  1874,  quote  this 
opinion  as  an  authority,  when  the  English  Extradi- 
tion Act  of  1870  had  entirely  set  it  aside  as  a  false 
opinion.  One  would  suppose  that,  as  to  the  proper 
construction  of  the  treaty  between  the  two  govern- 
ments, the  British  Parliament  in  1870  was  quite  as 
good  authority  as  the  law  officers  of  the  crown  in 
1864. 

We  offer  this  comment  upon  the  several  points 
contained  in  the  deliverance  of  Chief  Judge 
Church,  not  to  call  in  question  the  authority  of  the 
decision  made  by  the  Court  of  Appeals,  but  for  the 
purpose  of  showing  that  neither  the  decision  nor 
the  logic  in  support  of  it  is  consistent  with  the  ex- 
tradition treaty  of  the  United  States  with  France. 
As  between  the  two  decisions,  that  of  the  General 
Term  of  the  Supreme  Court,  though  reversed,  seems 
to  us  the  one  which  this  treaty  both  sustains  and 
demands. 

The  other  case  in  which  the  same  question  was 
judicially  considered  is  that  of  The  State  v.  Hawes, 
arising  in  the  criminal  court  of  the  county  of  Ken- 
ton, in  Kentucky,  August,  1877,  and  reported  in  the 
Amer.  Law  Times  Rep.,  vol.  4,  p.  624.  Hawes  was 
demanded  from  the  Dominion  of  Canada  on  four 
indictments,  charging  him  with  as  many  acts  of 
forgery,  and  by  the  Canadian  authorities  he  was 
delivered  up  on  three  of  them,  one  of  the  four  not 
being  regarded  in  Canada  as  furnishing  a  sufficient 
ground  for  delivery.  He  was  brought  to  trial  on 
two  of  these  indictments  and  acquitted ;  and  the 
other  two  were  dismissed  on  motion  of  the  attorney 
for  the  Commonwealth.  The  acquittal  and  the  dis- 
missal therefore  disposed  of  all  the  charges  on 
which  he  had  been  extradited. 

There  were,  however,  other  indictments  pending 
against  Hawes,  charging  him  with  embezzlement, 
an  offense  for  whicli  he  was  not  and  could  not  have 
been  extradited.  Upon  one  of  these  indictments  a 
motion  was  made  to  bring  him  to  trial ;  and  whether 
he  could  be  so  tried  was  the  question  which  came 
before  Judge  Jackson  for  decision.  After  stating 
the  case,  the  Judge  proceeded  to  say: 

"  And  now  the  question  is  raised  by  the  motion 
under  consideration,  whether  this  court  can  now 
detain  Hawes  for  trial  of  this  or  the  other  indict- 
ments pending  against  him,  for  offenses  charged  to 
have  l^n  committed  prior  to  his  extradition,  and 
for  which  he  was  not  extradited." 


Having  shown  that  this  country  recognizes  no  in- 
ternational extradition  except  as  provided  for  by 
treaty,  and  also  quoted  that  section  of  the  Consti- 
tution which  makes  treaties  a  part  of  *'  the  supreme 
law  of  the  land,**  the  Judge  further  said : 

*'  By  the  constitution  and  law  of  Kentucky,  the 
prisoner  (Smith  N.  Hawes)  stands  indicted  for  the  of- 
fense of  embezzlement,  and  he  should  be  tried  there- 
for and  punished,  if  found  guilty,  according  to  law,  or 
acquitted  if  his  guilt  is  not  proven  to  the  exclusion  of 
a  reasonable  doubt,  unless  by  the  provision  of  the 
treaty  of  1842,  hei*etofore  referred  to,  it  is  illegal  to 
go  into  the  investigation  of  the  case  at  this  time. 
If  there  be  a  treaty  governing  the  subject,  that 
treaty  as  it  now  is,  and  not  as  it  may  be  by  subse- 
quent conventions  or  hi^^h  joint  commissions  be- 
tween the  hiffh  contractmg  parties,  is  now  to  con- 
trol. I  am  bound  to  take  judiciid  notice  of  the 
treaty  concluded  at  Washington  on  the  9th  of 
August,  1842,  between  the  Umted  States  and  Great 
Britain." 

Having  quoted  the  treaty,  the  Judge  then  re- 
marked as  follows : 

**If,  by  the  terms  of  this  treaty,  either  expressed 
or  implied,  the  prisoner,  Smith  N.  Hawes,  cannot 
be  tried  for  any  offense  for  which  he  was  not  extra- 
dited, then,  although  he  may  be  within  the  bar  of 
this  court,  or  in  jail  under  the  control  of  this 
court,  as  this  court  is  bound  to  regard  that  treaty, 
it  is  outside  of  its  jurisdiction  to  proceed  with  the 
trial,  as  *  the  supreme  law  of  the  land  *  otherwise 
provides ;  and  this  whole  question  hinges  upon  the 
construction  of  the  treaty." 

And  as  to  this  question  of  construction,  we  have 
the  opinion  of  the  Judge  in  the  following  extract : 

**  By  the  terms  of  the  article  of  the  treaty  now  un- 
der consideration,  it  is  only  for  certain  offenses  that 
extradition  will  be  permitted  by  either  government. 
Embezzlement  is  not  one  of  those  offenses.  ♦  ** 
It  is  urged  in  argument  that  there  is  no  positive 
stipulation  against  the  trial  of  a  non -extraditable 
offense.  Why  mention  any  offenses  if  a  party  can 
be  tried  for  any  and  every  thing  not  mentioned? 
When  nations  enumerate,  do  they  not  exclude  every 
thing  not  enumerated?  ♦  ♦  ♦  Here  we  have  by 
this  treaty  a  mutual  agreement  that  certain  offend- 
ers, and  none  others,  may  be  extradited,  to  be 
tried.  *  *  ♦  Now  if  there  be  any  thing  agreed 
upon  between  the  two  high  contracting  parties,  it 
was,  that  fc>r  the  offenses  therein  enumeratcSi,  and  for 
no  other,  there  was  to  be  a  mutual  surrender.  *  * 
For  nothing  else  could  such  a  demand  or  surrender 
be  made ;  and  when  so  made  it  is  monstrous  that 
there  should  be  a  trial  for  any  thing  else.  If  there 
be  any  thing  in  the  doctrine  that  when  you  enu- 
merate rights  or  privileges,  you  are  held  to  strict- 
ness as  to  the  nghts  enumerated,  and  that  every 
thing  else  not  enumerated  is  not  included,  then  it 
follows,  as  a  logical  sequence,  that  the  treaty  hero 
having  provided  only  for  extradition  as  to  certain 
cases  and  under  certain  circumstances  and  proof, 
the  right  of  asylum  is  to  be  held  sacred  as  to  any 
thing  for  which  the  party  was  not  and  could  not  be 
extradited.  *  *  *  I  do  not  mean  to  say  that  he 
[Hawes]  may  not  hereafter  be  tried ;  but  what  I 
mean  to  say  is  that,  in  the  face  of  the  treaty  herein 
referred  to,  he  is  not  to  be  tried  until  there  is  a 
reasonable  time  given  him  to  return  to  the  asylum 
from  which  he  was  taken." 
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Judge  Jackson  disposed  of  the  case  in  accordance 
with  these  views,  and  gare  the  prisoner  the  oppor- 
tunity of  returning  to  Canada  by  ordering  his  dis- 
charge from  custody,  which  he  immediately  im- 
proved. The  ground  taken  was  that  the  treaty, 
considered  as  a  compact  between  the  two  govern- 
ments, contemplates  that  the  person  delivered  up 
under  it  shall  be  tried  only  for  the  extradition  charge 
or  charges,  and  that,  considered  as  a  law,  the  treaty 
gives  him  a  legal  right  against  any  other  trial  which 
it  is  competent  for  him  to  present  to  a  court,  and 
which  that  court  is  bound  to  recognize  and  secure. 
The  jurisdiction  of  the  court  to  try  Hawes  on  the 
charge  of  embezzlement,  though  complete  under 
the  constitution  and  laws  of  Kentucky,  was,  accord- 
ing to  Judge  Jackson,  precluded  by  '  *'  the  higher 
law  "  of  the  treaty. 

This  differs  very  widely  from  the  doctrine  of 
Judge  Benedict  in  the  cases  of  CaldtoeU and  Latorence^ 
and  from  that  of  the  New  York  Court  of  Appeals  in 
the  case  of  Lagraeej  while  it  entirely  accords  with 
the  view  taken  by  the  General  Term  of  the  Supreme 
Court  in  the  latter  case.  We  regard  it  as  sound 
law.  Treaties  in  this  country  are  latc$  for  the  gov- 
ernment of  courts,  both  State  and  Federal ;  and  it  is 
theii*  duty,  alike  in  civil  and  criminal  actions,  to 
apply  them  in  determining  the  rights  of  parties  in 
suits  before  them,  whenever  they  affect  those  rights. 
The  fact  that  they  are  compacts  between  nations, 
and,  as  such,  the  subjects  of  diplomatic  considera- 
tion and  construction,  does  not  change  their  char- 
acter as  laws,  or  release  courts  from  the  obligation 
of  taking  cognizance  of  them,  and  giving  effect  to 
them,  when  individual  rights  are  involved  in  them, 
or  guaranteed  by  them.  They  are  not  to  be  dis- 
missed on  the  theory  that  they  are  mere  compacts 
with  which  judicial  tribunals  have  nothing  to  do. 
They  are  laws  for  the  regulation  of  courts,  and  laws 
in  respect  to  the  interests  and  claims  of  parties 
whose  rights  they  affect.  The  Supreme  Court  of 
the  United  States,  in  the  early  case  of  Ware  v.  Jlyl- 
touy  3  Dall.  199,  asserted  and  applied  this  principle, 
and  has  repeatedly  affirmed  it  in  subsequent  cases. 

An  accused  party,  when  called  to  plead  to  an  in- 
dictment, has  the  legal  right  to  appeal  to  the  whole 
law  applicable  to  his  case.  If  he  can  show  that  the 
indictment  has  not  been  found  according  to  law  in 
any  essential  particular,  then  it  is  not  a  legal  accusa- 
tion ;  and  this  fact  appearing,  no  court  has  the  right 
to  put  him  on  trial  upon  such  a  charge.  And  so,  if 
a  trial  upon  an  indictment  is  precluded  by  a  treaty 
of  the  United  States,  which  in  that  event  would  be 
a  part  of  thb  law  applicable  to  the  case,  and  superior 
to  any  State  law,  strange  would  it  be  if  the  party 
had  no  right  to  appeal  to  this  law  as  a  ground  of 
defense.  He  has  the  right  as  a  matter  of  law ;  and 
if  the  court  ignores  such  a  plea  altogether,  and 
treats  the  case  as  if  no  such  right  existed,  then  it 


will  dispose  of  it  contrary  to  law,  and  contrary  to 
the  Constitution  of  the  United  States. 

We  can  readily  understand  how  a  court  may  de- 
cide that  a  treaty  does  not,,  as  a  matter  of  fact, 
secure  immunity  against  trial  for  any  but  the  extra- 
dition offense,  and  on  this  ground  proceed  to  try  the 
party  on  other  charges ;  but  we  cannot  understand 
how  an  American  court  can  refuse  to  consider  the 
question,  treat  it  as  non-judicial,  and  dismiss  it  as  a 
mere  matter  of  *'good  faith''  on  the  part  of  the 
government,  when  presented  in  the  pleading  of  the 
extradited  and  accused  party,  or  exclude  the  right 
of  such  immunity  provided  it  be  secured  by  treaty. 
If  thus  secured,  it  is  secured  by  "  the  supreme  law,'' 
which  every  judicial  officer  is  sworn  to  obey  in 
adjudicating  upon  the  rights  of  parties. 

Chief  Judge  Church,  in  the  Lagrave  case,  argued, 
in  some  parts  of  his  deliverance,  against  the  exist- 
ence of  any  such  right  by  treaty,  and,  in  other  parts, 
against  the  right  of  the  accused  party  to  present  the 
right  to  a  court  as  a  ground  of  defense,  even  if  it 
does  exist.  With  all  due  resi>ect  to  that  distin- 
guished jurist,  we  must,  in  the  light  of  the  previous 
argument,  regard  him  as  incorrect  in  both  positions. 
The  extradition  treaties  of  the  United  States  secure 
the  right  by  an  implic4ition  so  clear  that  its  denial 
is  not  consistent  with  them;  and  the  Constitution 
of  the  United  States  makes  these  treaties  a  law  in 
respect  to  that  right,  and  that  law  is  a  proper  basis 
for  a  plea  as  to  the  offense  for  which  an  extradited 
party  may  be  put  on  trial. 


FURNISHED  APARTMENTS. 


ii  r  DON'T  see  that  law  rubbish  is  worse  than  any 
1  other  sort.  It  is  not  so  bad  as  the  rubbishy  lit- 
erature that  people  ohoko  their  miuds  with.  It  doesn't 
make  one  so  dull."  This  sapient  remark  of  Mr.  Rex 
Gasooi^e  (one  of  George  Eliott's  latest  friends)  is 
the  excuse  for  the  appearance,  at  this  season  of  rub- 
bishy magazine  articles,  of  this  o\la  podrida  of  oases. 

Many  a  young  bachelor,  and  many  a  young  feme 
sole,  is  Just  now  contemplating  the  advisability  of 
taking  a  furnished  hobse,  or,  at  the  least,  furnished 
apartments.  To  such  young  people  we  would  extend  the 
following  words  of  advice,  warning  and  information, 
based  upon  the  experience  of  bygone  days. 

Imprimis,  to  avoid  all  possibility  of  future  disputa- 
tions with  the  owner  of  the  furnished  lodgings  or 
bouse  (as  the  contract  concerning  them  is  one  concern- 
ing an  interest  in  lands,  within  the  purview  of  the 
Statute  of  Frauds)  it  is  well  to  follow  Mr.  Woodfall's 
advice,  and  have  the  agreement  reduced  to  black  and 
white.  In  it  should  be  specified  the  amount  of  rent, 
the  time  of  entry,  the  length  of  notice  to  quit  required, 
and  other  necessaiy  particulars;  and  do  not  neglect  to 
have  affixed  a  list  of  the  goods  and  chattels  in  the 
apartmenta  Woodfall's  Landlord  and  Tenant,  8th 
ed.,  178. 

'Tis  well  to  see  that  the  taxes  and  the  rent  (unless 
the  landlord  owns  the  house)  are  paid  up  and  are  likely 
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to  be  kept  so,  for  one's  own  personal  belonji^ings  will 
be  liable  for  his  rent  and  taxes ;  uuless«  indeed,  the 
local  habitation  chance  to  be  In  New  England, 
New  York,  or  some  one  of  the  other  States  of  the 
Union  where  the  power  of  distress  no  longer  exists. 
Parsons  on  Contracts,  vol.  II,  517.  Of  course  a 
man  does  not  take  much  with  him  except  his  books, 
but  his  wife  takes  her  clothes,  her  cat  and  her  bird, 
and  none  of  these  are  exempt  from  a  landlord's  war- 
rant. Wearing  apparel  cannot  be  seized  for  debt  but 
it  can  be  for  rent,  onless  in  actual  use.  Mr.  Bajues 
helped  to  decide  this  point.  In  1794  he  was  eight  weeks 
in  arrears  for  his  furnished  lodgings,  so  a  bailiff  ap- 
peared on  the  boards,  and  took  his  raiment  and  that  of 
Mrs.  B.,  although  part  of  it  was  actually  in  the  wash- 
tab  at  the  time,  and  Lord  Kenyon,  before  whom  the 
matter  came,  said  that  it  was  all  right  Baynes  v.  Smith, 
1  Esp.  206.  The  same  judge,  in  another  case,  decided 
that  a  landlord  could  take  the  clothes  belonging  to  a 
man's  wife  and  children,  while  they,  the  clothes 
screens  (as  Carlyle  calls  them),  not  the  clothes,  were 
in  bed,  and  which  the  bipeds— thus  left  naked  —  were 
in  the  daily  habit  of  wearing,  on  the  ground  that  they 
were  not  in  actual  use.  Disset  v.  CcUdweU,  1  Esp.  206  n . 
As  for  the  cat.  Coke  said,  ages  ago,  that  pussies  could 
not  be  distrained,  because  in  them  no  man  could  have 
an  absolute  and  valuable  property;  but  that  reason  is 
not  applicable  to  costly  Angoras,  and  ceMante  ratione 
ceasat  et  tpsa  lex.  Woodfall  says  a  bird  may  be  taken 
(p.  284).  Unfortunately  the  poor  creature  seized  upon 
cannot  make  the  other  tenants  or  lodgers  pay  their 
share  toward  the  debt    Uunter  v.  Hunt,  1  i\  B.  300. 

Because  this  right  to  distrain  is  a  grievous  remedy, 
in  some  places  only  the  goods  of  the  debtor  himself 
are  allowed  to  be  taken,  and  not  those  of  an  under- 
tenant. Parsons,  vol.  1, 518 ;  Archer  v.  WethereU,  4  Hill 
(N.  Y.).  112. 

If  any  new  furniture  is  to  be  placed  in  the  rooms  by 
the  landlord,  and  the  intending  lodger  desires  it  done, 
the  agreement  had  better  be  put  into  writing;  for 
then  no  rent  is  payable  until  the  promise  is  fulfilled. 
3fedWc»i  V.  FToZ/oce,  7  A.  &  E.  64;  Vaughan  v.  Han- 
cock, SC.  B.766. 

Fortunately,  when  one  gets  settled  in  his  abode,  he 
need  not  care  if  the  water  pipes  in  his  rooms  leak 
through  the  floors  and  injuriously  affect  the  property 
of  the  tenant  below,  provided  the  defect  was  not 
known  to  him,  and  could  not  have  been  detected  with- 
out examination,  and  there  has  been  no  negligence  on 
the  tenant's  part,  for  he  is  not  bound  at  his  peril  to 
keep  the  water  in  the  pipe.  Ro88  v.  Fedden,  7  Q.  B. 
661.  The  occupant  of  an  adjoining  apartmenU  may, 
and  probably  will,  if  he  has  any  aesthetic  sensibilities, 
object  to  a  stove  pive  going  from  your  room  to  the  chim- 
ney in  his ;  but  if  there  had  been  one  there  before  his  ar- 
rival in  the  house,  the  strong  arm  of  the  law  will  nullify 
his  opposition,  for  then  he  took  his  room  subject  to  the 
easement  of  the  black  cylindrical  smoke  conductor  and 
its  necessary  hole  In  the  chimney,  and  he  cannot  cause 
your  kettle  to  cease  from  singing  or  your  pot  from 
bubbling  because  his  sense  of  the  sublime  and  beauti- 
ful is  offended.    Cuh^erwell  v.  Lockington,  24  C.  P.  611. 

Sometimes  in  these  latter  days  of  shoddy  and  of 
shams  the  boiler  attached  to  the  kitchen  stove  will 
explode  with  terrific  uproar,  doing  considerable  dam- 
age to  the  nerves  of  the  inhabitants,  and  slight 
injury  to  the  coarser  portions  of  the  human  frame 
divine. .  If  such  a  thing  happen  in  a  furnished  house, 


even  though  caused  by  the  want  of  a  safety  valve,  the 
tenant  need  not,  at  least  if  in  New  York  State,  rush 
off  to  attack  his  landlord,  unless  he  can  prove  that  the 
latter  knew  of  the  defect,  or  had  reason  to  apprehend 
a  catastrophe  if  the  boiler  was  used.  Taffe  v.  Uarteau, 
56  N.  Y.  S08.  Although  on  one  occasion  the  courts 
in  the  Empire  State  held  the  owner  of  the  house  lia- 
ble for  injuries  caused  by  an  explosion  of  gas  arising 
from  the  pipes  not  being  properly  secured.  Kimn^eU  v. 
Durfied,  2  Daly  (N.  Y.),  155. 

If  it  happen  that  on  a  rainy  day,  a  drip,  drip,  drip,  a 
patter,  patter,  patter  is  heard  in  the  room,  and  ugly 
splashes  of  water  are  seen  descending  upon  a  most 
costly  carpet  or  valued  book,  'tis  useless  to  cry  out 
that  the  landlord  must  pay  for  the  mischief  done  by 
his  leaky  roof;  for,  as  Baron  Martin  lately  observed, 
one  who  takes  the  floor  in  a  house  must  be  held  to 
take  the  premises  as  they  are,  and  cannot  complain 
that  the  house  was  not  constructed  differently.  The 
storm  may  have  blown  off  some  shingles,  and  then, 
even  were  he  bound  to  use  reasonable  care  to  keep  the 
roof  secure,  he  cannot  be  held  responsible  for  what  no 
reasonable  care  or  negligence  could  have  provided 
against.  Ue  could  not  certainly  be  considered  guilty 
of  negligence,  if  he  had  the  roof  periodically  ex- 
amined, and  it  was  all  secure  when  last  looked  at. 
Car8tair8  v.  Taylor,  L.  R.,  6  Ex.  223.  But,  by  the 
way,  in  New  York,  a  landlord,  who  himself  occupied 
the  top  flat,  and  allowed  liquids  to  leak  through  into 
the  rooms  of  his  tenants  below,  was  held  liable.  ;Sta- 
peiihuratv.  Am.  Man.  Company,  15  Abb.  Pr.  (N.  8.) 
355.  A  layman  might  imagine  that  a  landlord  must 
keep  his  house  in  good  order  so  that  the  occupant  be 
not  damnified,  but  a  cleric  knows  that  the  law  says 
quite  the  reverse;  that  he  is  not  bound  to  do  any 
repairs,  however  necessary,  except  such  as  he  expressly 
agrees  to  do ;  no  promise  is  implied ;  nor  need  he  do 
any  thing,  even  though  the  main  walls  gape  and  yawn 
threateningly,  and  the  pumps  have  to  be  worked  sev- 
eral hours  daily  to  keep  the  basement  free  from  water. 
Arden  v.  i'uWct*,  10  M.  &  W.  321;  KeaUsY,  Cadogau, 
10  C.  B.  591;  Gott  v.  Oandy,  2  E.  &  B.  845;  Wilte 
V.  Matthetcs,  52  N.  Y.  512;  Taffe  v.  iiortcou,  56  id. 
308.  'Tis  true,  that,  in  New  Hampshire,  a  couple  of 
years  ago,  it  was  held  that  a  landlord  is  liable  for  inju- 
ries accruing  to  his  tenants  if  he  negligently  builds  his 
house,  or  carelessly  suffers  it  to  continue  in  disrepair. 
Scott  V.  Simotia,  54  N.  H.  426.  But  then,  a  very  high 
American  authority  tells  us  that  the  decisions  of  the 
courts  of  other  States  are  entitled  to  more  weight 
than  those  of  New  Hampshire.    16  A.  L.  J.  419. 

Unfortunately  for  the  poor  tenant,  he  must  continue 
to  pay  rent,  however  wretched  his  house  becomes, 
unless  there  has  been  an  error  or  fraudulent  misde- 
scription of  the  premises,  or  they  are  found  to  be  unin- 
habitable through  the  wrongful  act  or  default  of  the 
landlord  himself.  Lyon  v.  Qorton,  7  Scott,  537 ;  and  per- 
haps even  then.  Sarplioe  v.  Farnaworth,  7  M .  &  G.  576. 
Even  if  the  fire  fiend  swallows  up  the  building,  the 
landlord  is  entitled  to  his  rent,  just  as  if  all  had  gone 
on  as  merrily  as  marriage  bells,  until  regular  notice  to 
quit  has  been  given,  and  the  required  time  has  rolled 
round.  Packer  v.  Qibho^ia,  1  Q.  B.  421 ;  Fowler  v. 
Payne,  49  Miss.  32.  Of  course,  the  length  of  notice 
required  depends  upon  the  nature  of  the  tenancy, 
whether  it  be  a  yearly  one,  or  from  quarter  to 
quarter,  month  to  month,  or  week  to  week:  a  half 
year*8  or  a  quarter's,  or  a  moutl^  or  a  week's  notice 
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being  requiaite,  as  the  case  way  be.  Parry  v.  HciseU, 
1  Esp.  94;  Woodfairs  L.  &  T.,  8th  ed.,  174.  But  even 
here  judges  differ,  and  some  say  that  iu  au  ordinary 
weekly  tenancy  a  week's  notice  to  quit  is  not  implied 
as  a  part  of  the  contract,  unless  there  is  a  special 
usage.  Hiiffel  v.  Aitnistead,  7  C.  P.  56;  People  v.  Oeo- 
let,  14  Abb.  Pr.  (U.  S.)  130.  Yet  those  who  hold  to  this 
latter  view  think  that  a  reasonable  notice  is  needed. 
Jones  V.  MilU,  10  C.  B.  (N.  S.)788.  Willes,  J.,  on  one 
occasion  said,  iu  a  half  frightened  sort  of  way,  as  if  he 
knew  that  he  was  wrong,  that  because,  iu  a  tenancy 
from  year  to  year,  only  six  months'  uotioe  is  required, 
therefore  he  could  not  see  how  it  was  possible  that  a 
tenant  from  week  to  week  could  be  entitled  to  more 
than  half  a  week's  notice.  Id.  One  cannot  leave 
because  the  idea  has  possessed  him  that  the  landlord's 
goods  aud  chattels  are  about  to  be  seized  for  rent 
iRicket  V.  T^jUieck^  6  C.  &  P.  66),  unless  express  stipula- 
tion has  been  made  to  that  effect  Belhell  v.  BUncome, 
3M.  &  G.  119. 

In  the  case  of  furnished  lodgings,  all  the  rent  is 
deemed  to  issue  out  of  the  land,  none  out  of  the  tables 
and  chairs,  pots  aud  pans.  Newman  v.  Anderton,  2  Bos. 
&  P.  New  R.  234;  Cadogan  v.  Kennet,  Cowp.  432. 

The  law  will  allow  a  landlord  to  make  himself  disa- 
greeable in  many  ways,  but  he  caunot  insist  upon  lock- 
ing up  the  hall  door  at  an  early  hour  in  the  evening; 
for  when  he  rents  his  rooms  he  impliedly  grants  all 
that  is  necessary  for  their  free  use  and  full  enjoyment 
(and  that,  in  the  case  of  most  mortals,  includes  the 
use  of  the  hall  and  stairs)  whenever  required,  and  not 
merely  when  he  in  his  discretion  may  deem  best.  3fac- 
lennan  v.  Royal  Insxirance  Company,  30  U.  O.  R.  616. 
Nor  can  be  object  to  the  free  use  of  the  bell  and 
knocker;  iu  fact,  an  action  will  lie  against  him  if  he 
attempts  to  interfere  with  the  reasonable  use  of  all  the 
necessary  adjuncts  of  his  furnished  apartments.  Un- 
drrtoood  v.  Durrowsy  7  0.  &  P.  26.  Though,  if  the 
tenants  are  an  undesirable  class,  the  proprietor  might, 
in  mitigation  of  damages,  show  that  he  acted  in  this 
surly  way  for  the  express  purpose  of  getting  rid  of  his 
lodgers.    Id. 

Occasionally  newly-arrived  tenants  of  furnished 
rooms  find  that  all  the  previous  occupants  have  not 
moved  out ;  that  some  —  small,  but  aldermauio  in  shape 
—  have  no  intention  of  leaving.  Unwilling  to  t«st  the 
truth  of  the  scientific  assertion  that  these  creatures  all 
retire  to  their  nooks  and  crannies  shortly  after  mid- 
night, these  fastidious  individuals  eagerly  inquire  If 
they  can  at  once  quit  the  haunted^  house.  It  seems 
that  they  can.  Long  since  Baron  Parke  said  that  the 
authorities  appear  fully  to  warrant  the  position 
that  if  the  house  is  incumbered  with  a  nuisance  of 
so  serious  a  nature  that  no  one  can  reasonably  be  ex- 
pected to  live  in  it,  the  tenant  can  give  it  up;  because 
there  is  an  implied  condition  that  the  owner  rents  the 
place  in  an  habitable  state.  Lord  Abinger  went  even 
further,  and  stated  that  he  thought  no  authorities  were 
wanted  to  establish  the  point,  that  common  sense  was 
enough  to  decide  it.  He  thought  that  tenants  were 
fully  justified  in  leaving  under  such  oiroumstances. 
Smith  V.  MarrabU,  11  M.  &  W.  6;  Addison  on  Con- 
tracts, 376. 

Some  gentlemen,  learned  in  the  law,  have,  however, 
thought  that  these  Judges  were  mistaken  in  this,  be- 
cause, in  some  later  cases,  it  has  been  held  that  there 
Is  no  implied  warranty  in  the  lease  of  a  house,  or  of 


land,  that  it  should  be  reasonably  fit  for  habitation, 
occupation  or  cultivation,  aud  that  there  is  no  con- 
tract (still  less  any  condition)  implied  by  law  on  the 
demise  of  real  property,  only  that  it  is  fit  for  the 
purpose  for  which  it  is  let.  Hart  v.  Witidsor,  12  M .  & 
W.  68;  StUton  v.  Temple,  id.  67;  SearU  v.  Laverick, 
L.  R . ,  9  Q .  B.  131.  But  then,  in  some  of  these  latter  de- 
oinions  the  case  of  a  ready-furnished  house  is  expressly 
distinguished,  upou  the  ground  that  the  letting  of  such 
a  house  is  a  contract  of  a  mixed  nature,  being,  in  fact,  a 
bargain  for  a  house  and  furniture,  which,  of  necessity, 
must  be  such  as  are  fit  for  the  purpose  for  which  they 
are  to  be  used.  Lord  Abinger  was  particularly  strong 
upon  the  point ;  he  said  said  that  **  if  a  party  contract 
for  the  lease  of  a  house  ready  furnished,  it  is  to  be  fur- 
nished in  a  proper  manner  and  so  as  to  be  fit  for  imme- 
diate occupation.  Suppose,  said  he,  it  turn  out  that 
there  is  not  a  bed  in  the  house,  surely  the  party  is  not 
bound  to  occupy  it  or  continue  in  it.  So,  also,  in  the 
case  of  a  house  infested  with  vermin ;  if  bugs  l>e  found 
in  the  beds,  even  after  entering  into  possession,  the 
lodger  or  occupier  is  not  bound  to  stay  in  It.  Sup- 
pose, again,"  his  lordship  continues,  '*  the  tenant  dis- 
covers that  there  are  not  sufficient  chairs  in  the  house, 
or  they  are  not  of  a  sort  fit  for  use  (short  of  a  leg, 
we  presume)  he  may  give  up  possession.**  Hart  v. 
Windsor,  supra.  Aud  so  late  as  April  in  the  last  year  of 
grace,  Lord  C.  B.  Kelly  said  it  was  his  opinion,  both  on 
authority  and  on  general  principles  of  law,  that  there 
is  an  implied  condition  that  a  furnished  house  shall 
be  in  a  good  and  tenan table  state,  and  reasonably  fit 
for  human  occupation  from  the  very  day  on  which  the 
tenancy  is  to  begin,  and  that  when  the  house  Is  in  such 
a  condition  that  there  is  either  great  discomfort  or 
danger  to  health  In  entering  or  dwelling  in  it,  then  the 
intending  tenant  is  entitled  to  repudiate  the  contract 
altogether.  Wilson  v.  Finch  Hatton,  L.  R.,  2  Ex. 
Div.  343.  Judge  Shaw,  of  Massachusetts,  says  that 
when  furnished  rooms  in  a  lodging-house  are  let  for  a 
particular  season,  a  warranty  is  implied  that  they  are 
suitably  fitted  for  such  use  (Dutton  v.  Oerrish,  63 
Mass.  94),  and  Abinger  thought  that  the  proprietor  was 
bound  to  supply  whatever  goods  and  chattels  might 
be  necessary  for  the  use  and  occupation  of  a  house  such 
as  the  one  let. 

Across  the  line  it  has  been  held  that  the  existence  of 
a  noxious  smell  in  a  house  does  not  afford  the  tenant 
a  reasonable  excuse  for  leaving.  WesUake  v.  De  Orau, 
26  Wend.  669.  But  my  lady,  the  Dowager  Countess 
of  Winchelsea,  found  otherwise.  She  agreed  to  rent  a 
furnished  house  in  Wilton  Crescent,  London,  for  three 
mont^^s  of  the  season  of  1875  for  460  guineas ;  but  when 
she  arrived,  with  her  servants  and  personal  baggage,  an 
unpleasant  smell  saluted  her  aristocratic  nostrils,  so 
she  declined  to  occupy  the  mansion,  and,  ordering 
round  her  horses,  drove  off.  On  investigation,  the 
drains  were  found  to  be  In  a  shocking  state;  it  took 
three  weeks  to  make  the  place  fit  for  habitation,  and 
then  the  Countess  refused  to  go  back  or  pay  any 
rent.  The  lawyers  then  had  to  appear  on  the  scene 
and  after  them  the  judges.  These  latter  bewlgged 
gentlemen  unanimously  held  that  the  state  of  the 
drain  entitled  her  ladyship  to  rescind  her  bargain 
and  refuse  to  pay  the  rent.  Wilson  v.  Finch  Hatton^  L. 
R.,  2  Ex.  Div.  336. 

Some  people  object  to  scarlet  fever  aud  small-pox 
(perhaps  rightly  so)  and  do  not  like  to  take  up  their 
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quarters  iu  houses  where  persons  have  lately  departed 
this  Itfe-throoRh  the  assistauoe  of  these  diseases.  To 
BQOh  particular  persons  it  may  be  a  oomfortins  reflec- 
tion to  know  that  Lord  Abinger  thought  that  if  a  new 
tenant  found  that  the  old  one  had  left  because  some 
one  had  recently  died  in  the  lodgings  of  the  plague  or 
scarlet  fever,  the  incomer  might  legally  retire  (Smith 
y.  MarrabU,  11  M.  k  W.  5) ;  and  that  iu  Massachusetts 
a  man  who  cauglit  small-  pox,  through  no  fault  of  his 
own,  but  because  the  owner  of  the  house  willfully 
neglected  to  inform  him  that  the  rooms  were  infected 
with  that  disease,  might  recover  damages  from  the 
landlord  (Mitwr  v.  Sharon^  112  Mass.  477),  always  pro- 
vided, we  suppose,  that  he  recovered  from  the  small- 
pox in  the  first  place. 

Chairs  and  tables  in  furnished  apartments  are  oft- 
times  weak  in  the  legs  (owing  to  their  long  standing) ; 
it  is  well,  therefore,  to  know  that  an  occupier  of  such 
places  is  not  responsible  for  deterioration  by  ordin- 
ary wear  and  tear  in  the  reasonable  use  of  the  goods 
by  the  landlord.    Add.  on  Cont.  377. 

If  a  lodger  sports  a  brass  plate,  bearing  his  patro- 
nymic, on  the  front  door,  the  landlord  is  not  at  liberty 
to  take  it  off.  A  Dr.  Lane  hired  certain  rooms  from  one 
Johnson,  with  the  privilege  of  putting  up  his  plate  on 
the  door ;  Johnson  shortly  after  leased  the  whole  prem- 
ises to  one  Dixon  for  twenty-one  years .  The  health  of 
the  community  being  good,  the  doctor  got  behind  in  his 
rent;  so  Dixon  removed  the  plate  and  refused  him 
access  to  his  rooms ;  in  fact,  he  actually  fastened  the 
outer  door  against  the  doctor.  The  medico  sued  for 
damages,  and  the  jury  gave  him  £10  for  the  breaking 
and  entering  his  rooms,  expelling  him  therefrom  and 
seizing  his  et  ceteras,  and  £20  for  the  removal  of  the 
plate.  Dixon  was  dissatisfied  with,  the  verdict,  and 
appealed  to  the  court,  but  the  Judges  sustained  the 
finding,  considering  the  removal  of  the  plate  a  dis- 
tinct and  substantial  trespass.  Lane  v.  Dixon^  8  M. 
G.  &S.776. 

A  different  decision  was  arrived  at  in  Hartley  v. 
Bloxhqmj  8  Q.  B.  701,  where  the  defendant,  claiming 
that  money  was  due  him  by  the  plaintiff,  his  lodger, 
looked  up  the  defaulter's  goods  in  the  room,  pocketed 
the  key,  and  refused  poor  Hartley  access  to  them  until 
the  bill  was  paid ;  it  was  held  that  there  was  no  tres- 
pass. But  in  this  latter  case  the  landlord  never  actually 
touched  the  goods,  he  only  locked  up  the  door  and 
kept  the  key.  Where  a  landlord,  before  his  boarder's 
time  was  up,  contrary  to  his  wishes,  entered  his  room, 
and  removed  therefrom  books,  maps  and  papers,  plac- 
ing them  where  they  were  damaged  by  the  rain,  the 
court  decided,  that  he  was  a  trespasser,  and  made  him 
pay  for  all  the  injuries  sustained,  both  that  arising 
from  the  direct  and  immediate  act,  and  that  happen- 
ing remotely  from  the  act  of  God.  Nowkm  v.  Trevor^ 
2  Sweeny  (N.  Y.),67. 

And  now  we  think  that  we  have  given  the  amiable 
persons  mentioned  in  the  beginning  of  this  article  as 
much  advice  as  they  can  stand  at  present ;  if  they  need 
further  information  let  them  apply  to  some  practi- 
tioner near  at  hand  and  pay  for  it.  All  we  would  now 
say  is,  *"  Do  not  go  to  law  with  your  landlord,*'  for,  as 
Mr.  Owen  Feltham  wrote  in  1670,  **  To  go  to  law  is  for 
two  to  contrive  the  kindling  of  a  fire  to  their  own  cost, 
to  warm  others,  and  singe  themselves  to  cinders." 

R.  Vashon  Rodosrs,  Jb., 
in  the  Cancida  Law  JoumcU. 


CONTROL  OF  RECEIVERS. 


SUPRRME  COURT  OF  ILLINOIS,  JUNE  TERM,  1877. 

S AFFORD  y.  The  Psoplb.* 

1.  In jimonON  bt  Stati  oourt — reMit)0r  appointed  by  Fed- 

eral court.  Where  an  injunction  is  granted  by  a  State 
court,  and  served  on  a  railway  company,  restraining  it 
and  its  servants  from  obstructing  a  public  avenue  in  a 
city  with  its  trains,  etc.,  the  same  will  be  binding  upon 
a  receiver  of  the  company  subsequently  appointed  by 
the  United  States  court,  and  such  receiver,  the  same  as 
a  subsequent  purchaser,  will  be  punishable  for  con- 
tempt for  disobeying  the  mandate  of  the  writ. 

2.  Samb  — punishment  after  removal  from  office.    If  the  re- 

ceivers of  a  corporation  disobey  an  injunction  against 
the  corporation,  made  before  their  appointment,  the 
fact  that  they  have  been  removed  at  the  time  they  are 
tried  for  a  contempt,  affords  no  defense  whatever. 

3.  Samb — CM  to  receiver  not  actuaXty  participating.    Where  a 

railway  company  passes  into  the  hands  of  receivers  af- 
ter it  and  its  servants  and  agents  are  enjoined  from  ob- 
structing a  certain  avenue,  etc.,  with  Its  oars,  and  in 
managing  its  business  the  injunction  is  disobeyed,  one 
of  the  receivers  cannot  be  exonerated  because  he  took 
no  active  oart  In  the  matters  complained  of.  It  is  his 
duty  to  see  that  the  injunction  Is  obeyed. 

4.  Reoefver  —  of  railroad  company  ae  He  agent.    A  receiver 

of  a  railway  companv,  appointed  by  the  court  to  man- 

S:e  Its  business,  is  legally  the  agent  of  the  company, 
though  under  the  direction  of  the  court  appointing 
him. 

5.  Samv— poirers.   The  court.  In  appointing  a  receiver  for 

a  corporation,  has  no  power  to  enlarge  or  restrict  the 
corporate  powers  and  duties  conferred  on  the  corpora- 
tion by  Its  charter.  The  receiver  is  bound  by  the  char- 
ter to  the  same  extent  as  the  directory.  If  the  company 
is  under  a  legal  duty  to  perform  or  not  to  do  a  certain 
act,  the  same  will  devolve  upon  Its  receiver. 

WRIT  of  error  to  the  Circuit  Court  of  Alexander 
county;  the  Hon.  David  J.  Baksb,  Judge, 
presiding. 

Mr.  Samuel  P.  Wheeler,  for  the  plaintiflli  in  error. 

Mr.  Justice  Walkbb  delivered  the  opinion  of  the 
Court: 

It  appears  that  on  the  <Sth  day  of  March,  1878,  a  bill 
was  filed  praying  an  injunction  against  the  Cairo  and 
Vincennes  Railroad  Company,  to  restrain  it,  its  agents, 
employees  and  attorneys  from  the  further  use  of  Com- 
mercial avenue,  in  the  city  of  Cairo,  for  loading  and 
unloading  cars,  from  leaving  them  standing  thereon, 
or'  making  up  trains,  and  from  using  railroad  tracks 
for  switching  cars  or  trains  thereon,  or  for  any  purpose 
other  than  for  transit  of  oars  and  trains  over  their 
tracks,  except  the  company  might  use  their  tracks 
south  of  and  below  Sixth  street  for  making  up  trains 
and  switching,  and  of  using  their  tracks  below  Fifth 
street,  except  at  street  crossings,  for  storing,  loading 
and  unloading  cars,  and  of  using  their  tracks  between 
Seventh  and  Eighth  streets,  and  between  Eighth  and 
Ninth  streets,  for  standing  passenger  trains  for  sach 
time  as  might  be  necessaiy  on  the  arrival  or  departure 
of  trains.  A  writ  was,  on  that  day,  granted,  accord- 
ing to  the  prayer,  restraining  them  until  the  further 
order  of  the  court.  The  writ  was  served  on  an  agent 
of  the  company  on  the  next  day. 

On  the  5th  day  of  March,  1874,  plaintiib  in  error 
were  appointed  receivers  of  the  road  by  the  United 
States  Circuit  Court  for  the  Southern  District  of  Illi- 
nois, and  entered  upon  the  discharge  of  their  duty  as 
such.  They,  iu  disregard  of  the  injunction,  caused 
to  be  switched,  daily,  upon  the  side  track  large  num- 
bers of  cars  to  be  loaded  and  unloaded,  and  allowed 
oars  to  be  left  standing  on  the  side  track  in  the  portion 
of  the  avenue  iu  respect  of  which  the  company  had 
been  restrained. 

*From  N.  L.  Freeman,  Esq.,  State  Beporter,  and  to  appear 
in  SfTIll.  See,  to  the  same  effect,  SL  Joe,  eUi.,,  R.  R.  C'v.  v. 
Smith,  16  Alb.  Law  Journal,  406.  , 
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It  ifl,  however,  set  ap  as  a  defense,  that  thej  were 
not  the  agents  or  servants  of  the  railroad  oompanj, 
bat,  being  appointed  receivers  of  the  Federal  court, 
thej  were  its  agents,  and  not  amenable  to  nor  were 
they  restrained  by  the  injunction  of  the  State  court, 
and  if  they  were,  by  force  of  the  writ,  it  was,  in  effect, 
annulled  by  a  decree  of  the  Federal  court,  authorizing 
them  to  perform  the  several  acts  which  are  charged  as 
violations  of  the  injunction. 

The  railroad  company  was  under  restraint,  by  an 
order  of  a  court  of  competent  Jurisdiction,  at  the  time 
plaintifh  in  error  were  appointed  receivers,  and  no 
question  can  be,  with  any  pretense  of  legal  principle 
for  its  support,  urged  against  the  binding  force  of  the 
injunction.  According  to  every  principle  of  the  law, 
it  was  binding  upon  all  persons  to  whom  it  was  direct- 
ed, and  in  the  very  necessities  of  the  case  its  scope 
and  operation  must  be  broader  than  is  claimed  by 
plaintiflb  in  error.  The  order  and  writ  are  matters  of 
public  record,  of  which  all  persons  are  bound  to  take 
notice,  at  their  peril.  If  the  court  were  to  enjoin  a 
person  from  doing  a  specified  act,  in  reference  to  a 
piece  of  property  of  which  he  was  the  owner,  and  he 
were  to  sell  it  pending  the  injunction,  can  it  be  pos- 
sible that  the  authority  of  the  law,  as  spoken  by  its 
appropriate  tribunals,  could  be  defied  and  successfully 
resisted  by  the  purchaser  doing  the  very  act  the  law 
had  proliibited  his  vendor  from  performing  7  Most 
assuredly  not. 

Suppose,  in  this  case,  the  road,  property  and  fran- 
chises of  the  company  had  been  sold,  would  that  have 
revoked  and  annulled  the  restraining  order  of  the 
court,  and  permitted  the  purchaser  to  have  proceeded 
to  the  performance  of  the  prohibited  act  7  Most  un- 
questionably not.  The  authority  of  the  law  cannot 
be  so  easily  evaded  and  thwarted.  It  surely  has  some 
vigor,  and  its  decrees  must  have  some  force.  To  hold 
otherwise  would  be  to  render  the  courts  impotent, 
and  their  power  only  effective  so  far  as  litigants  might 
choose  to  acquiesce.  In  the  cases  supposed,  besides  a 
large  number  of  others  that  might  be  cited,  the  pur- 
chaser T^ould  take  the  right  precisely  as  it  was  held  by 
the  seller.  If  he  were  under  restraint  as  to  its  use, 
the  vendee  would  be  under  the  same  restraint. 

In  this  case  the  injunction  was  against  the  corpora- 
tion as  a  legal  entity,  and  its  agents,  servants,  etc. 
When  the  receivers  were  appointed  by  the  Federal 
court,  there  was  no  change  in  the  corporate  body. 
Its  existence  was  intact,  with  its  legal  functions  unim- 
paired, but  simply  its  acts  were  performed  by  agents 
appointed  by  the  court,  and  not  by  the  corporation. 
The  agents  appointed  by  the  court  to  perform  its  du- 
ties and  exercise  its  functions  are  legally  its  agents, 
although  they  are  under  the  direction  of  the  court 
appointing  them,  within  the  limits  of  its  charter. 
The  court  only  authorizes  the  receiver  to  exercise  the 
privileges  and  perform  .the  duties  prescribed  by  the 
charter.  The  court  does  not,  nor  could  it  if  attempt- 
ed, enlarge  or  restrict  the  powers  and  duties  conferred 
by  the  charter.  When  it  appoints  the  receiver,  the 
court  assumes  the  management  of  the  corporation 
under  and  in  accordance  with  the  charter,  and  is  bound 
by  its  provisions  to  the  same  extent  that  are  the  direct- 
ory, and  the  agents  appointed  by  the  court  are  re- 
quired by  it  to  act  within  the  limits  of  the  charter, 
and  to  perform  all  duties  imposed  thereby. 

When  the  court  thus  seized  the  control  and  manage- 
ment of  the  road,  the  company  was  not  thereby  re- 
leased from  any  debt,  legal  liability  incurred  or  the 


performance  of  any  duty  imposed.  In  this  case,  this 
company  was  under  the  duty  to  obey  the  injunction, 
and  the  Federal  court  did  not  nor  could  it  legally 
dissolve  the  injunction  rightfully  granted  by  the  State 
court.  The  decree  appointing  the  receivers  does  not, 
in  the  least,  pretend  to  do  such  an  act.  The  petition 
for  their  appointment  does  not  ask  for  it,  nor  does  the 
decree  in  any,  the  remotest,  manner  refer  to  or  pur- 
port to,  in  anywise,  dissolve,  modify  or  affect  the 
injunction,  and  the  law  did  not  operate  to  interfere 
with  its  operation  in  any  degree.  The  receivers  were, 
then,  bound  to  observe  and  ol>ey  the  injunction  whilst 
in  force,  precisely  as  though  they  had  been  appointed 
and  were  acting  under  the  directory  of  the  company. 
The  decree  of  the  Federal  court  neither  required  nor 
authorized  them  to  act  diflSsrently. 

It  appears  that  plaintiffs  in  error  and  two  of  their 
employees,  being  attached  for  contempt  of  court  in 
disregarding  the  injunction,  applied  to  the  Federal 
court  to  annul  the  injunction,  and  to  have  the  attorney 
causing  their  'arrest  attached  for  contempt  of  that 
court,  and  for  leave  to  lay  additional  track  in  a  poi^ 
tion  of  the  avenue.  Of  course,  the  prayer  to  annul  the 
order  g^ranting  the  injunction  by  the  State  court,  and 
the  attachment  of  the  attorney,  was  not,  as  it  could 
not  be,  granted.  But  the  court  authorized  the  laying 
of  the  side  track,  as  asked,  for  the  purpose  of  passing 
of  trains,  and  **  for  standing  of  cars  thereon,  aI>ove 
Twentieth  street,  in  such  manner  as  not  to  unnecessa- 
rily interfere  with  the  public  right  thereon,  or  obstruct 
street  crossings,  and  only  such  reasonable  length  of 
time  as  may  be  required  for  loading  and  unloading 
such  cars."  Now,  here  was  only  permission  to  stand 
cars  above  Twentieth  street,  and  yet  these  plaintiffs  in 
error,  in  violation  of  the  injunction  of  the  State  court, 
and  in  utter  disregard  and  contempt  of  the  order  of 
the  Federal  court,  permitted  cars  to  stand  on  the  ave- 
nue, and  to  be  loaded  and  unloaded,  below  Twentieth 
street.  They  thus  seem  to  have  been  actuated  by  a 
disregard  for  all  authority,  both  Federal  and  State,  in 
their  management  of  the  road  in  the  city.  When  they 
have  so  acted,  it  is  strange  that  we  shall  be  asked  to 
indorse  and  sanction  their  acts. 

We  do  not  perceive  the  slightest  excuse  for  their 
conduct.  They  first  defy  the  injunction  of  the  State 
court,  and  when  they  are  about  to  be  compelled  to 
submit  to  its  power  and  authority,  they,  to  carry  out 
their  purposes,  appeal  to  the  Fedei'al  court  to  abrogate 
the  order  of  the  State  court,  and  puuloh  its  officers  for 
attempting  to  enforce  its  decree,  and  to  obtain  per- 
mission to  proceed  In  acts  violative  of  the  injunction, 
and,  failing  in  that,  by  only  obtaining  leave  to  stand, 
load  and  unload  cars  above  Twentieth  street,  they  per- 
sistently continued  in  their  purpose,  and  did  stand 
and  load  and  unload  ciurs  below  that  point,  and  then 
ask  this  court  to  say  that  such  defiance  of  authority  is 
legal.  Justifiable,  and  not  a  contempt  of  the  authority 
of  the  State. 

Nor  is  it  any,  the  slightest,  excuse,  to  say  they  did 
not  know  the  force  and  effect  of  the  injunction.  They, 
by  their  petition  to  the  Federal  court,  set  out,  in 
terms,  the  order  of  the  judge  granting  the  injunction, 
and  cannot  be  heard  to  say  they  did  not  understand  its 
force,  att  the  language  was  plain,  simple  and  easily 
understood  by  the  most  ordinary  intelleot.  But,  had 
it  not  been  easily  comprehended,  it  was  their  duty  to 
learn  its  import.  They  do  not  say,  in  their  petition  to 
the  Federal  court,  that  they  cannot  understand  its 
import,  but  they  ask  that  it  be  held  to  be  void.    Even 
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if  thej  had  uot  seen  the  writ,  knowiug  that  it  had  been 
iBsued,  it  was  their  duty  to  see  aiid  learn  its  import. 

Nor  is  Safford  exonerated  from  responsibility  because 
he,  bj  arrangement  with  Morrill,  toolc  no  active  part 
in  the  ronniug  arrangements  of  the  road.  He  was 
equally  bound  for  Morrill's  acts,  and,  knowing  of  the 
injunction,  and  the  limitation  of  their  powers  by  the 
Older  of  the  Federal  court,  on  his  own  petition,  he  was 
i>ound  to  see  that  the  orders  were  not  disobeyed  by 
Morrill  or  their  employees.  He  could  not  escape  lia- 
bility by  merely  remaining  inactive.  He  was  bound 
to  act  to  prevent  disobedience  to  these  orders,  and 
cannot  shield  himself  by  saying  others  did  the  act. 

Nor  is  it  any  defense  to  say,  if  they  did  defy  the 
authority  of  the  State,  acting  through  its  properly  con- 
stituted authorities,  they  have  been  removed  from  the 
receivership,  and  their  contempt  was  thereby  purged. 
As  well  say,  an  ofBcer  committing  a  criminal  official 
act  cannot  be  punished  because  he  has  been  removed 
from  office  or  his  term  has  expired. 

An  examination  of  the  entire  record  presented  to  us 
in  this  case  discloses  no  ground  for  a  reversal,  and  the 
judgment  of  the  court  below  must  be  affirmed.  Judg- 
ment affirmed. 

# 

RECENT  AMERICAN  DECISIONS. 

SUPREME    COURT  OF    WISCONSIN,    JANUARY  Am> 
TBBRUARY,  1878.  ♦ 

PUBLIC   FOMCY. 

1.  Contrtictsvoidby:  confrcuits  against  public  morality. 
—  Courts  will  always  refuse  to  enforce  contracts  which 
are  contrary  to  public  morality  or  policy,  whenever 
and  however,  in  actions  upon  them,  that  fact  may  be 
made  to  appear.  Wight  v.  Rindskopf,  Opinion  by 
Ryan,  C.  J.    Decided  February  5, 1878. 

2.  Admission  of  accomplice  as  witness  on  implied 
promise  of  pardon.— The  admission  of  an  accomplice 
aa  a  witness  for  the  government  upon  implied  promise 
of  pardon,  in  any  case,  is  not  at  the  pleasure  of  the 
public  prosecutor,  but  rests  in  the  sound  judicial  dis- 
cretion of  the  court.  lb. 

8.  When  accomplice  not  to  he  ad/mitted  as  loitness. — 
If  an  accomplice  in  one  crime  be  also  indicted  for 
another,  and  the  fact  be  within  the  knowledge  of  the 
eoort,  he  will  not,  in  general,  be  admitted  as  a  wit- 
ness ;  but,  if  admitted,  though  be  testify  in  good  faith 
against  his  accomplices  upon  one  indictment,  he  will 
be  put  upon  his  trial  on  the  other,  and  punished  upon 
conTiction.  lb. 

4.  Agreement  with  public  proseoutor,  when  a  fra/ud  on 
court. —  An  agreement  of  the  public  prosecutor,  un- 
sanctioned by  the  court  (if  such  sanction  could  be 
given  in  such  a  case),  for  immunity  or  clemency  to 
several  defendants.  In  several  indictments,  upon  one 
of  them  becoming  a  witness  for  the  prosecution  upon 
still  other  indictments,  would  be  a  fraud  upon  the 
court,  and  an  ot>struotiou  of  public  justice.  lb. 

5.  Witness  not  aUowed  an  attorney.—  A  witness,  as 
luch,  cannot  have  an  attorney ;  and  though  an  accom- 
plice may  act  by  advice  of  his  attorney  on  the  question 
whether  he  will  become  a  witness  for  the  prosecution, 
when  he  once  becomes  such  a  witness,  the  relation  of 
attorney  and  client  ceases  quoad  hoc.  lb. 

6.  What  services  are  i\ot  within  scope  of  professional 
retainer. —  While  several  indictments  were  pending  in 


*  From  O.  N.  Oonover,  Esq.,  Stote  Reporter, 
pear  in  48d  WisconslD  ReportA. 


To 


a  Federal  court  against  defendant  and  six  other  persons 
for  violation  of  the  revenue  laws,  plaintiff  told  defend- 
ant that  his  relations  with  the  prosecuting  attorneys 
were  such  that  he  thought  he  could  render  these  par- 
ties essential  service.  Thereupon  it  was  agreed 
between  defendant  and  plaintiff  that  the  former  should 
give  evidence  for  the  United  States,  under  the  counsel 
and  direction  of  the  latter,  against  persons,  other  than 
those  included  in  the  agreement,  against  whom  still 
other  indictments  for  violations  of  the  revenue  laws 
were  pending  in  the  same  court ;  and  plaintiff  under- 
took that  defendant  and  the  other  six  persons  above 
mentioned  should  be  permitted  severally  to  plead 
guilty  to  those  counts  only,  in  the  several  indictments 
against  them,  involving  the  least  punishment,  and  re- 
ceive upon  those  the  lowest  punishment  of  the  law ; 
and  for  this  service,  if  successful,  defendant  was  to 
pay  plaintiff  a  large  sum  for  each  person  mentioned. 
The  agreement  required  no  disclosure,  evidence  or 
other  aid  to  the  government  from  any  other  person 
than  defendant,  and  did  uot  require  him  to  make  full 
disclosure  to  the  prosecuting  attorneys,  or  to  put  him- 
self in  their  hands  as  their  witness.  Held,  that  the 
services  on  plaintiff's  part  thus  stipulated  for  were  not 
within  the  legitimate  scope  of  a  professional  retainer 
of  an  attorney  at  law,  and  a  contract  therefor  is  void 
as  against  public  morality  and  policy.  lb. 

7.  When  court  %JBiU  not  assttme  agreement  to  be  sanc- 
tioned by  another  court.— The  mere  fact  that  the  judg- 
ments of  the  Federal  court  on  the  indictments  were 
such  as  to  fulfill  plaintiff's  agreement,  will  not  warrant 
this  court  in  assuming  that  such  agreement  was  sanc- 
tioned by  that  court;  nor  could  it  hold  the  agreement 
valid  even  upon  that  assumption.  Ib^ 

REPEAL. 

Of  penal  ad  without  saving  clause  ejects  pending 
actions.— After  the  repeal  of  chapter  278  of  1874 
(the  Potter  Law),  no  recovery  could  be  had  in 
any  action  then  pending  under  the  penal  provisions  of 
that  act,  either  by  virtue  of  section  88,  chapter  119,  R. 
S.  {Dillon  V.  Linder,  86  Wis.  844),  or  by  virtue  of  the 
clause  in  the  repealing  act  (ch.  67  of  1876),  which  pro- 
vided that  nothing  therein  contained  should  '*  in  any 
manner  affect  any  litigation  "  then  pending  in  any  of 
the  courts  of  this  State,  or  of  the  United  States.  To 
save  pending  actions  for  statutory  penalties,  or  pend- 
ing prosecutions  for  statutory  offenses,  upon  the  repeal 
of  the  statute,  an  express  saving  of  all  penalties  incur- 
red or  offenses  committed  under  it,  whether  in  the 
course  of  prosecution  or  not,  is  essential.  Rood  t.  C, 
M.  A  St.  P.  Railway  Co.  Opinion  by  Ryan,  C.  J. 
Decided  Jan.  8, 1878. 


Though  party  cannot  impeach  his  own  he  may  contra^ 
dtct^im.— Although  the  general  rule  is,  that  a  party 
cannot  impeach  the  general  reputation  for  truth  of  his 
own  witness,  yet  he  may  prove  the  truth  of  any  par- 
ticular fact  relevant  to  the  Issue  by  any  other  compe- 
tent testimony,  in  direct  contradiction  of  what  one  of 
his  witnesses  has  testified,  even  where  such  proof  may 
cottateroUy  show  such  witness  to  be  generally  unworthy 
of  belief.  Thus,  In  an  action  on  a  promissory  note 
alleged  by  the  answer  to  have  been  without  considera- 
tion, after  plaintiff,  as  a  witness  for  defendant,  had 
testified  that  the  note  was  for  the  price  of  specified 
chattels  sold  by  him  to  defendant,  the  latter  was  enti- 
tled to  show  by  bis  own  testimony  that  he  was  not 
indebted  to  plaintiff  on  account  of  such  chattels  when 
the  note  was  given.  Smith  v.  EhnerL  Opinion  by 
Cole,  J.  Decided  JtLU.Jiyim,  ^y   ^ ^ 
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RECENT  ENGLISH  DECISIONS. 

BAILMENT. 

Factor's  Acta:  agent  intrusted  with  the  possession  of 
goods:  agent  broker  and  also  merchant:  goods  left  in 
possession  of  paid  vendor:  pledge:  6  Oeo.  4,  o.  94,  s.  2. 
— H.,  a  merchant  dealing  in  tobacco  and  a  broker  in 
that  trade,  had  fifty  hogsheads  of  that  article  Ijing  in 
bond  in  his  name  in  the  K.  doclc.  The  warrants  for 
them  had  been  issued  to  him.  The  plaintiff  bought 
the  tobacco  from  H.  and  paid  for  it,  but  he  left  the 
dock  warrants  In  the  possession  of  H.,  and  took  no 
steps  to  have  any  change  made  in  the  books  of  the 
dock  company,  as  to  the  ownership  of  the  tobacco. 
H.,  being  the  ostensible  owner  of  the  tobacco,  fraudu- 
lently obtained  advances  on  the  pledge  of  a  portion  of 
the  tobacco  from  the  defendants  respectively,  and 
handed  to  them  the  dock  warrants.  Both  the  defend- 
ants acted  in  good  faith,  and  took  fresh  dock  war- 
rants from  the  dock  company.  Held,  that  H.  was 
not  Intrusted  by  the  plaintiff  as  his  factor  or  agent  with 
the  documents  of -title,  within  6  Geo.  4,  o.  94,  s.2:  and 
that  the  conduct  of  the  plaintiff,  in  leaving  the  indicia 
of  title  in  H.*s  hands  and  thus  enabling  him  to  obtain 
advances  on  the  security  of  the  goods,  was  not  such 
as  to  disentitle  the  plaintiff  to  recover  its  value  from 
the  defendants.  Johnson  v.  The  Credit  Lyonnais 
Company,  L.  R,,  8  C.  P.  D.  (C.  A.)  82. 

BILIi  OF  EXCHANGE. 

1.  Ilffect  of  cancellation,  as  hetioeen  payee  and  acceptor, 
without  full  payment^The  plaintiff  obtained  from  the 
defendants  an  advance  of  15,0001.  upon  the  security  of 
^oods  then  in  transitu  to  Monte  Video,  consigned  to 
one  S.,  and  of  six  bills  of  exchange  drawn  by  the  plain- 
tiff upon  and  accepted  by  9.  against  the  shipments. 
Two  of  these  bills  were  duly  paid ;  but,  other  two  hav- 
ing been  dishonored,  the  defendants  (at  Monte  Video) 
proposed  to  realize  the  goods  at  once,  whereupon  the 
plaintiff  handed  them  a  cheque  for  25002.,  accompanied 
by  a  letter  requesting  them  not  to  sell,  and  authorizing 
them  to  hold  the  2500{.  as  collateral  security  for  S.'s 
acceptances,  to  be  returned  to  the  plaintiff  when  all 
the  bills  should  have  been  paid.  The  remaining  bills 
having  also  been  dishonored  by  S.,  the  defendants  took 
proceedings  against  him  at  Monte  Video,  which  re- 
sulted in  a  judicial  arrangement  under  which  the  goods 
were  sold,  and  the  bills  were  delivered  up  to  S.  canceled 
without  the  knowledge  or  consent  of  the  plaintiff. 
The  sale  of  the  goods  did  not  produce  suflSlcieut,  even 
with  the  2600Z.,  to  pay  all  the  bills.  In  an  action  by  the 
plaintiff  against  the  defendants  to  recover  back  the 
26001.,  held,  that,  notwithstanding  the  effect  of  the 
cancellation  of  the  bills  was  to  discharge  both  the 
plaintiff  and  S.  from  all  liability  on  the  &iUs,  and  also 
to  deprive  the  plaintiff,  as  drawer,  of  all  remedy  upon 
them  against  8.  as  acceptor,  the  circumstances  under 
which  such  cancellation  took  place  was  not  equivalent 
to  payment  of  the  bills  in  full;  and,  consequently, 
that  the  plaintiff  was  not  entitled  to  call  upon  the  de- 
fendants to  refund  the  2500^,  or  any  part  of  it.  Ygle- 
sias  V.  Jlu  Mercantile  Bank  of  the  River  Plate^  L.  R., 
3  C.  P.  D.  60. 

2.  BiUs  draion  and  accepted  by  same  parties.— Al- 
though bills  of  exchange,  drawn  and  accepted  by  the 
same  parties,  may  be  in  strictness  promissory  notes 
rather  than  bills,  yet  where  the  intenlion  to  give  and 
receive  such  documents  as  instruments  capable  of  be- 
ing negotiated  in  the  market  as  bills  of  exchange  is 


clear,  both  the  holders  and  the  parties  may  treat  them 
accordingly.  WiUans  v.  Ayers,  L.  R.,  8  App.  Cas. 
P.  O.  183. 

8.  Custom  as  to  damages  in  lieu  of  exchange :  re-ex- 
changcy  etc. — A  custom  as  to  allowing  a  fixed  percent- 
age by  way  of  liquidated  damages  In  lieu  of  exchange, 
re-exchange,  and  other  charges,  when  bills  are  returned 
from  the  colonies  dishonored,  however  valid  iu  law, 
does  not  apply  in  the  absence  of  an  agreement,  express 
or  implied,  to  allow  re-exchange.  lb. 

4.  When  re-exchange  not  allowed.— Where  the  holders 
of  bills  drawn  by  P.  L.  &  Co.  in  Loudon  on  P.  L.  &  Co. 
in  Australia,  having  no  occasion  to  transfer  money 
from  London  to  Australia,  sent  them  to  the  latter 
country,  not  for  the  purpose  of  employing  the  proceeds 
there,  but  of  having  them  remitted  to  London,  the 
dishonor  of  such  bills  does  not  entitle  the  holders  to 
recover  damages  by  way  of  re-exchange.  lb. 

6.  When  right  to  re-exchange  arises, — ^The  right  to 
'*  re-exchange,"  in  the  absence  of  express  agreement, 
arises  when  the  holder  of  a  bill  who  has  contracted 
for  the  transfer  of  funds  from  one  country  to  another 
has  sustained  damages  by  its  dishonor  through  having 
to  obtain  funds  in  the  country  where  the  bill  was  pay- 
able. **  Re-exohange  "  is  the  measure  of  those  dama- 
ges, lb. 

RECENT  BANKRUPTCY  DECISIONS. 

JURISDICTION. 

When  Federal  courts  have  not  exclusive:  staitMJtory 
constructioru — Section  711  of  the  D".  S.  Revised  Stat- 
utes, which  gives  exclusive  jurisdiction  to  the  Federal 
courts  over  '*  all  matters  and  proceedings  in  l)ank- 
ruptcy,**  does  not  extend  to  actions  brought  by  as- 
signees to  collect  the  assets  of  bankrupts.  The  only 
effect  of :  the  amendment  of  1874  (chap.  178,  §  2)  is 
to  permit  the  Federal  courts  to  decline  to  entertain 
actions  brought  to  recover  legal  assets  of  a  bankrupt 
not  exceeding  five  hundred  dollars  in  amount.  Sub- 
ject to  the  authority  thus  conferred,  the  Federal  and 
State  courts  have  concurrent  jurisdiction  over  all 
actions  brought  by  an  assignee  to  collect  the  assets  of 
the  bankrupt,  whether  legal  or  equitable,  and  of  what- 
ever amount.  Supt.  Ct.,  New  York,  4th  Dep.  Weutc 
v.  Young,  17  Nat.  Bankr.  Reg.  90. 

PABTNEBSHIP. 

1.  Note  given  by  partners  individMoXty  for  firm  debt  a 
firm  liability:  security  on  separate  estate.— Where  T. 
and  S.  had  become  copartners,  and,  preliminary  to  be- 
ginning their  copartnership  business,  negotiated  a  loan 
of  money,  giving  therefor  their  joint  note,  but  signing 
the  same  by  their  individual  names,  and  the  money 
was  treated  as  a  copartnership  fund  and  applied  to  the 
business  uses  of  the  firm,  held,  that  the  debt  was  a 
firm  liability.  A  firm  creditor,  holding  mortgage  se- 
curity upon  the  separate  estate  of  one  of  the  partners, 
may  prove  his  whole  debt  against  the  joint  estate, 
without  valuation  or  surrender  of  the  security,  even 
though  the  individual  schedules  of  the  partner  whose 
separate  estate  is  thus  moitgaged,  do  not  show  that  he 
owes  individual  debts.  U.  S.  Dist.  Ct.,  E.  D.  Wiscon- 
sin.    In  re  ThomaSy  17  Nat.  Bankr.  Reg.  64. 

2.  Adjudication  against  firm:  one  member  adjudged 
bankrupt.—  The  adjudication  of  a  copartnership  must 
be  made  iu  one  proceeding  and  on  one  petition.  Where 
an  individual  member  of  a  firm  is  adjudged  a  bank- 
rupt, without  any  adjudication  against  the  firm,  and 
there  were  assets  of  the  firm  when  the  proceeding  was 
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institated,  the  estate  of  the  firm  is  not  in  the  Bank- 
mptcj  Coart  in  auj  such  wise  as  to  make  a  dlsoharge 
operative  as  to  the  debts  of  the  firm.  Adjudication 
of  the  members  of  a  firm  by  adjudioation  of  one 
member  in  one  proceeding,  and  of  the  other  members 
in  another,  is  not  an  adjudioation  of  the  copartner- 
ship, and  the  Bankrupt  Court  wiU  not  thereby  acquire 
jurisdiction  over  the  estate  of  the  copartnership.  A 
bankrupt  in  a  given  proceeding  must  be  discharged  as 
to  all  his  debts  or  from  none.  U.  S.  Dist.  Ct.,  8.  D. 
New  York.    In  rt  Plumb,  17  Nat.  Bankr.  Reg.  76. 

FBIOBITT  OF  PATMSNT. 

Out  of  whcU  assets  pr^erred  creditor  tntitUd  to  pay- 
ment :  debt  due  a  State. —  A  creditor  who  is  entitled  to 
preference  under  section  6101  can  only  have  a  priority 
in  payment  out  of  what  assets  the  debtor  has  which 
would  go  to  his  assignee.  Where  it  appears  that  there 
are  no  assets  of  any  value,  he  cannot  demand  that  his 
claim  shall  be  paid  in  full  before  confirmation  of  a 
composition,  or  that  such  composition  shall  be  subject 
to  his  debt.  But  he  may  examine  the  debtor  and  other 
witnesses  in  the  composition  proceedings  to  show  that 
the  debtor  has  other  assets.  Although,  under  the  laws 
of  the  State,  the  moneys  to  be  collected  upon  a  bond 
given  to  the  People  of  the  State  are  to  be  paid  into  the 
treasury  of  the  city  of  New  York,  the  State  is  the 
creditor.  U.  8.  Dist.  Ct.,8.  D.  New  York.  In  re 
ChamheHin,  17  Nat.  Bankr.  Reg.  49. 

TBADBSMAN. 

Who  is  a  merchant  or  tradesman :  livery  stable  keeper. 
— A  livery  stable  keeper  who  only  purchases  horses  for 
use  in  his  business  and  sells  them  when  disabled  and 
unfit  for  use,  and  who  l>oards  the  horses  of  other  par- 
ties and  feeds  them  with  hay,  etc.,  which  he  has  pur- 
chased, is  a  merchant  or  tradesman  within  the  mean- 
ing of  subdivision  7  of  section  6110  of  the  U.S.  Re- 
vised Statutes.  U.  8.  Dist.  Ct.,  S.  D.  New  York. 
In  rt  OdeU,  17  Nat.  Bankr.  Reg.  78. 

♦ 

tTNTTED  STATES  SUPREME  COURT  ABSTRACT, 
OCTOBER  TERM,  1877. 

BATLBCENT. 

1.  Right  of  pledgee  to  possession  of  securities  pledged. 
—A  bank  took  from  its  debtor,  as  a  pledge  to  secure 
notes  against  him,  held  by  it,  certificates  of  indebt- 
edness of  a  corporation .  Before  the  notes  became  due 
the  debtor  was  adjudged  bankrupt,  and  the  assignee 
demanded  possession  of  (the]  certificates.  Held,  that 
the  bank,  in  virtue  of  the  'pledge,  acquired  a  special 
property  in  the  certificates  of  indebtedness.  It  was 
entitled  to  retain  possession  until  the  objects  for  which 
they  were  pledged  had  been  fully  accomplished .  Until 
the  note  for  $6,000  was  fully  paid  it  was  not  bound 
to  return  the  certificates  either  to  the  bankrupt  or  to 
the  receiver  or  assignee  in  bankruptcy.  Judgment  of 
drooit  Court,  Louisiana,  affirmed.  Yeatman,  assignee, 
plain^in  error,  v.  New  Orlea/ns  Savings  Institution. 

2.  Ba>nkr%tpt  law  does  not  impair  riffiUs  of  pledgee.— 
Held,  also,  that  these  rights  of  the  pledgee  were  not 
impaired  or  affected  by  any  of  the  provisions  of  the 
bankrupt  law.  The  established  rule  is  that  except  in 
cases  of  attachments  against  the  property  of  the  bank- 
rupt within  a  prescribed  time  preceding  the  com- 
mencement of  proceedings  In  bankruptcy,  and  except 
in  oases  where  the  disposition  of  property  by  the  bank- 
rupt is  declared  by  law  to  be  fraudulent  and  void,  the 
assignee  takes  the  title  subject  to  all  equities,  liens,  or 
iuoombrauooa,  whether  or«ated  by  operation  of  law 


or  by  act  of  the  kmnlnrupt,  which  existed  against  liie 
property  in  the  hands  of  the  bankrupt.  Brovmv. 
Ueathcote,  1  Atkyus,  160;  MitcJieU  v.Winslow,  2  Story, 
637;  Gibson  y.  Warder,  UWaU.  248;  Cook  v.  TuUis, 
18  id.  882,  and  Jerome  v .  McCarter,  94  U.  8. 789.  He 
takes  the  property  in  the  same  '*  plight  and  condition  " 
that  the  banlcrupt  held  it.  {Winsor  v.  McLeUarh,  2 
Story,  495;  Ooddard  v.  Weaver,  1  Wood,  260.)  lb. 

8.  Refusal  of  pledgee  to  appear  in  bankruptcy  pro- 
ce^ings  does  not  impair  rights  to  pledge. — Held,  also, 
that  the  right  of  the  bank  to  the  certificate  would  not 
l>e  impaired  by  Its  refusing  to  appear  in  the  bank- 
ruptcy proceedings  and  prove  its  claim.  The  only 
effect  of  its  failure  to  make  that  proof  was  to  lose  the 
privilege  of  participating  in  such  distribution  of  the 
bankrupt  estate  as  might  be  ordered  in  the  bankruptcy 
court.  It  had  the  right  to  forego  that  advantage,  and 
look  for  ultimate  security  wholly  to  the  certificates  of 
indebtedness  which  it  held  under  a  valid  pledge.  lb. 

MFB   INSURANOB. 

Conditions  <n  policy  as  to  payment :  forfeiture :  waiver : 
authority  of  ctgent. — In  a  policy  of  life  insurance  it  was 
provided  that  if  the  premium  should  not  be  paid  when 
due,  **  or  if  the  principal  of,  or  Interest  upon,  any  note 
or  other  obligation  given  for  the  premium  upon  said 
policy  shall  not  be  paid  at  the  time  the  same  shall  be- 
come due  and  payable,  then  and  in  every  such  case 
the  company  shall  not  be  liable  to  pay  the  sum  assured, 
or  any  part  thereof,  and  said  policy  shall  cease  and  be 
null  and  void  without  notice  to  any  party  or  parties 
Interested  herein,"  and  ''  in  case  a  loan  of,  or  credit(for, 
a  portion  of  said  premium  shall  be  made  on  this  policy, 
said  policy  shall  be  subject  to  all  of  the  terms  and  con- 
ditions expressed  in  the  acknowledgment  or  obligation 
given  for  such  loan  or  credit.*'  By  an  indorsement 
on  the  policy,  it  was  declared  that  **  agents  of  the  com- 
pany are  not  authorized  to  make,  alter,  or  abrogate 
contracts,  or  waive  forfeitures.**  All  the  premiums 
were  paid  except  the  last  one,|Which  was  settled  by  the 
payment  of  160  in  cash,  and  the  balance  in  two  promis- 
sory notes  of  the  insured  to  the  insurance  company, 
payable  respectively  in  two  and  three  months,  and 
maturing  one  on  the  20th  of  June,  the  other  on  the 
20th  of  July,  1876.  Each  note  contained  a  clause  de- 
claring that  if  it  were  not  paid  at  maturity  the  policy 
would  be  void — this  being  the  usual  form  of  premium 
notes.  A  few  days  after  the  first  note  came  due  the 
sou  of  the  insured  asked  the  agent  to  extend  the  time 
of  payment  for  thirty  days  to  which  the  agent  agreed ; 
before  the  expiration  of  the  thirty  days  payment  of  the 
note  was  tendered  and  refused. 

In  an  action  on  the  policy,  held  that  the  forfeiture 
incurred  by  the  non-payment  of  the  note  could  be 
waived  by  an  agreement  made  for  extending  the  note 
after  its  maturity,  and  that  evidence  that  the  insur- 
ance company  had  on  previous  occasions  permitted 
the  agent  to  extend  such  indulgence,  was  admissible 
as  indicative  to  the  power  given  to  the  agent,  and  it 
was  not  error  to  submit  to  the  jury  upon  such  evi- 
dence, to  find  whether  the  defendant  had,  or  had  not, 
authorized  its  agent  to  make  such  extensions  ;  nor  in 
submitting  it  to  them,  to  say  whether,  if  such  author- 
ity had  been  given,  an  extension  was  made  in  this 
case.  Judgment  of  Circuit  Court,  N.  D.  Illinois,  af- 
firmed. Knickerbocker  Life  Insurance  Co.,  plaitUiff  in 
error,  v.  Norton.    Opinion  by  Bradley,  J. 

Strong  and  Swayue,  JJ.,  dissented  on  the  ground  that 
there  was  no  evidence  that  the  company  gave  its  agent 
authority  to  waive  a  forfeiiurtj  after  it  Uad  occurred. 
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GOnBT  OF  APPBAL8  ABSTRACT. 

▲OXNOT. 

ConstructUm  of  power  of  aUomey:  ratificaUon.—An 
agent  had  a  power  of  attorney  to  draw  and  indorse 
**  checks  on  any  bank  *'  in  which  his  principal  had  an 
account,  **  and  to  do  anj  and  all  things  connected  with 
my  account  in  *'  sach  banks  as  the  principal  might  do. 
After  the  word  **checlES,"  the  words  **  promissory 
notes ''  were  interlined  so  as  to  make  the  power  of  at- 
torney give  authority  to  draw  and  indorse  **  checks  or 
promissoiy  notes  on  any  bank,*'  etc.  Hdd^  only  to  give 
authority  to  deal  with  the  accounts  mentioned,  and  not 
to  give  the  agent  authority  to  sign  his  principal's  name 
to  notes  not  connected  with  such  accounts,  but  given  for 
his  own  purposes.  Held,  also,  that  the  execution  of  a 
mortgage  for  the  purpose  of  securing  such  notes  pro- 
cured by  the  agent  from  the  principal,  the  principal 
not  understanding  such  to  be  the  purpose,  did  not 
amount  to  a  ratification  of  the  agent's  act.  Judgment 
below  affirmed.  Craiohead^  appeiUant^  v.  Peterson, 
Opinion  by  Allen,  J. 

[Decided  January  29, 1878.    Reported  below,  10  Hun, 
686.] 

■VLDKIfGS. 

1.  InvcUidcorUract  performed  when  admiMsible  to  show 
HUe. — In  an  action  upon  a  promissoiy  note  made  pay- 
able to  the  order  of  plalotilf,  a  manied  woman,  who 
had  it  in  her  possession  at  the  time  of  trial,  the  defense 
was  that  the  note  belonged  to  plaintilTs  husband,  and 
that  defendant  had  paid  him  the  amount  due  on  it. 
Evidence  was  ofllared  to  show  that  the  husband,  who 
was  an  alien,  wished  to  deal  with  his  own  money  in 
real  estate,  and  that  he  made  an  arrangement  with 
plaintiH;  whereby  she  was  to  take  title  to  all  lands 
bought  by  him,  and  to  convey,  when  required  by  him, 
and  that  this  note  was  given  in  a  transaction  made 
under  such  arrangement.  Held,  admissible,  and  not 
to  be  excluded  on  the  ground  that  the  arrangement  in 
question  did  not  constitute  an  enforceable  agreement. 
Judgment  below  afllrmed.  Dutva,  appeUant^  v.  Hom^ 
be^.    Opinion  by  Folger,  J. 

2.  Agency :  presumption  from  usual  course  of  deaUng, 
—  It  was  in  evidence  that  the  husband  was,  under  the 
arrangement  mentioned,  accustomed  always  to  do 
plaintiffs  business  for  her,  and  to  receive  payments  on 
account  of  the  property  sold  by  her.  HOd^  a  legiti- 
mate inference  that  he  was  entitled  to  receive  payment 
on  this  note,  though  authority  to  do  so  may  not  have 
been  given  in  specific  terms.  lb. 

[Decided  January  15, 1878.] 

TBAUDUUBNT  OONYBYAKOS. 

1.  Bcmkruptcy:  how  far  discharge  ejects  debts:  judg^ 
men!  oonf eased  oti  old  debts  after  discharge :  fraudulent 
tranter  void  as  to  future  creditors.— B,,  for  the  purpose 
of  defrauding  creditors,  caused  his  real  estate  to  be 
transferred  to  M.,  who  was  to  hold  the  title  thereto 
until  £.  could  be  discharged  from  his  debts  in  bank- 
ruptcy, or  otherwise,  when  M.  was  to  convey  the 
property  to  K  E.  was  discharged  in  bankruptcy,  and 
thereafter  confessed  judgment  upon  plaintifTs  debt, 
which  was  In  existence  when  the  bankruptcy  proceed- 
ings were  Instituted.  j?eld,  that  although  plalntlifs 
debt  was  canceled  by  the  discharge  in  bankruptcy,  it 
furnished  a  sufficient  consideration  for  the  judgment 
which  became  a  new  debt  and  was  not  cut  off  by  such 
discharge.  That  the  transfer  of  the  real  estate  of  £. 
to  M*  being  made  to  defraud  creditors,  was  void,  both 
as  to  existing  and  future  creditors,  and  could  be  im- 
peached by  either  class  of  oredltord.   .Judgment  below 


affirmed.     Dewey  v.  Jfoyer,  appeUant     Opinion  by 
Earl,  J. 

2.  Effect  of  hankruptoy  proceedings  as  to  fraudulent 
transfer:  rights  of  assignee :  defense—It  was  claimed  on 
behalf  of  M.,  in  an  action  to  procure  satisfaction  of 
such  judgment  out  of  the  property  In  his  hands,  that 
the  assignee  of  E.  In  bankruptcy  became  vested  with 
it  by  virtue  of  the  statute.  No  such  defense  was  set 
up  in  the  pleadings.  Held^  that  M.  could  not  Inter- 
pose the  defense  without  pleading  It,  and  even  if  he 
had  done  so,  it  would  have  availed  nothing  further 
than  to  require  the  assignee  to  be  made  a  party  to  the 
action .  Held,  also,  that  the  proceedings  in  bankrupt- 
cy as  appearing,  were  not  a  bar  to  the  action.  lb. 
[Decided  January  15, 1878.  Reported  below,  9  Hun, 
««.] 

NSGIiiaKNGS. 

1.  Action  by  dty  over  against  one  ufdauffuUy  obstruct- 
ing streets  so  as  to  render  city  liable :  defenses,— Detead- 
ant,  In  erecting  a  building  in  a  city,  negligently  left 
materials  and  rubbish  in  the  street  at  night  so  as  to  ob- 
struct it  without  putting  a  barrier  around  the  obstruo- 
tlon,  or  placing  lights  as  required  by  the  city  ordinance. 
M.,  who  ran  Into  the  obstruction  and  was  injured, 
brought  action  against  the  city  for  the  Injury,  and  the 
city  notified  defendant  to  defend.  M.  recovered  a 
judgment.  Held,  that  defendant  was  liable  over  to  the 
city  for  the  amount  of  the  judgment,  and  that  In  an  ac- 
tion therefor,  he  could  not  set  up  oontributoiy  negli- 
gence on  the  part  of  N.,  but  could  set  up  his  own  want 
of  negligence,  and  It  was  Incumbent  on  the  city  to 
show  that  he  was  negligent.  Judgment  below  affirmed. 
City  of  Rochester  v.  Montgomery^  appeUant,  Opinion 
by  Rapallo,  J. 

2.  When  contractor  for  city  liable  to  dty  for  negligent 
acts.— The  fact  that  the  building  to  which  the  materials 
causing  the  obstruction  belonged  was  being  erected  by 
defendant  for  the  city  upon  its  laud  under  a  contract, 
would  not  furnish  a  defense.  (HoUotooy  v.  City  of  Buf- 
/oZo,  7  N.  Y.  497,  dUtinguished.)    lb. 

8.  Evidence :  city  ordinance  on  ^^lestion  of  negligence, 
— A  city  ordinance  which  defendant  violated  in  leav- 
ing the  obstruction  unguarded  and  unllghted  held  ad- 
missible on  the  question  of  negligence.  lb. 
[Decided  January  15, 1878.  Reported  below,  9  Hun, 
894.] 

1.  Construction  of :  living  chUdren:  grandchHd,—Teik- 
tator  had  made  provision  for  a  daughter  of  his  deceased 
daughter,  describing  her  as  such  in  one  clause  of  his 
vrlU.  In  another,  he  gave  the  cesidue  of  his  estate  to 
his  wife  and  **  living  clilldren."  Held,  not  to  include 
the  granddaughter.  Judgment  below  modified.  Low 
V.  Harmony,  (tppeUant,    Opinion  by  Rapallo,  J. 

2.  When  grandchild  included  in  gift  to  c^Odren.— In 
another  clause  of  the  will  he  made  a  limitation  over  of 
the  shares  of  his  children  In  case  of  their  dying  with- 
out Issue,  to  **  my  other  children  and  wife  or  their 
heirs."     Held  to  Include  the  granddaughter.  lb. 

8.  WiU  so  construed  as  not  to  exclude  lineal  descend" 
ant  or  heir,— When  the  language  of  a  limitation  is  ca- 
pable of  two  constructions,  one  of  which  would  oper- 
ate to  disinherit  a  lineal  descendant  of  the  testator, 
while  the  other  would  not  produce  that  effect,  the 
latter  should  be  preferred.  An  intention  to  disin- 
herit an  heir  or  lineal  descendant  will  not  be  imputed 
to  a  testator  by  Implication  nor  where  he  uses  language 
capable  of  a  construction  which  will  not  so  operate, 
lb. 

[Decided  February  5, 187^h--  ^y O  "  ^ 
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NEW  BOOKS  AND  NEW  EDITIONS. 

Mat's  Dbmocbaot  in  Eubopk. 

tin  Sturope:  AhMory.   Bt Sir  Thomas Braktne 

May,  K.  C.  B.  D.  C.  L.  Author  of  '*the  CoDstltutioDal  Hla- 
tory  of  Bngland  siDoe  the  Accession  of  Oeorse  m.  1700- 
1871**  In  two  Tolumes.  New  York  :  W.J.  widdleton* 
1878. 

HE  BQbJect  of  the  present  Tolames  is  one  of  great 
interest  to  the  student  of  political  soieuoe,  and  we 
donbt  if  any  writer  could  have  been  found  more  compe- 
tent in  every  way  to  discuss  it  than  Mr.  May.  His  Con- 
stitutional History  of  England  displayed  his  ability  to 
deal  with  first  principles  in  a  philosophical  manner, 
and  to  treat  living  questions  with  fairness  and  impar- 
tiality, while  holding  definite  opinions  of  his  own. 
The  method  pursued  in  the  present  work  is  best  stated 
in  his  own  words.    He  sayv : 

**  Taking  Democracy  in  all  its  aspects  as  my  theme  I 
have  illustrated  it  from  the  history  of  those  States  in 
which  its  iuoidents  have  been  most  remarkable.  I  have 
investigated  the  causes  of  the  political  development  of 
nations.  I  have  studied  the  inner  life  of  manv repub- 
lics in  ancient  and  modem  times,  and  I  have  followed 
the  most  memorable  revolutions  and  the  greatest 
national  struggles  for  civil  and  religious  liberty  to  be 
found  in  the  annals  of  European  monarchies.  While 
passing  lightlv  over  the  beaten  track  of  English  Con- 
stitutional history  E  have  dwelt  upon  the  periods  in 
which  democracy  has  taken  a  prominent  place." 

After  an  introduction  wherein  the  moral,  social  and 
physical  causes  of  freedom  are  considered,  a  chapter 
Lb  devoted  to  political  conditions  and  influences  in  the 
East.  Democracy  in  Qreece  and  in  Rome  Is  discussed  in 
four  chapters.  A  chapter  is  given  to  the  dark  ages  and 
the  revival,  and  one  to  the  Italian  Republics.  The 
last  two  chapters  of  the  first  volume  treat  concerning 
Switzerland.  The  second  volume  opens  with  two  chap- 
ters upon  The  Netherlands.  Next  follows  France, 
embracing  Hve  chapters.  The  remaining  part  of  vol- 
ume two  is  given  to  England.  The  subject  is,  of 
course,  treated  from  an  English  stand-i>oint,  and  the 
author  thinks  that  the  condition  of  society  in  England 
is  in  every  respect  superior  to  that  in  other  European 
communities.  In  comparing  the  result  of  the  influ- 
ence of  democracy  in  England  with  what  the  same 
inflaeuce  has  effected  in  France  he  says : 

**  A  society  so  strong,  so  varied  and  so  composite  as- 
sures the  stability  of  our  institutions  and  the  equi- 
table policj  of  our  laws.  In  France  the  disorganiza- 
tion of  society  has  been  the  main  cause  of  revolutions. 
In  England  its  sound  condition  has  been  the  founda- 
tion of  i>olitioal  progress,  and  constitutional  safety." 

The  volumes  ought  to  be  read  by  every  student  of 
history. 


SSLDSN'S  NOTXB,  SSOOND  EDITION. 

Notes  of  cases  decided  In  the  Court  of  Appeals  of  the  State 
of  New  York.  To  which  are  added  a  table  of  cases  and 
index.  By  HenryB.  Selden,  State  reporter.  Second 
edition.    Albany:  W.  0.  Little  ft  Co.,  1878. 

This  is  the  second  edition  of  a  volume  well  known  to 
the  profession  twenty  years  ago,  though  it  has  not  of 
late  years  been  so  frequently  met  witli.  It  consists  of 
notes  of  cases  decided  by  the  Court  of  Appeals,  made 
by  Mr.  Selden  while  [State  reporter.  Very  many  of 
the  cases  referred  to  are  re];>orted  in  full  in  the  New 
York  Reports  or  elsewhere,  but  many  of  them  are  ac- 
cessible to  the  public  in  this  form  only .  Consequently 
a  professional  Ubrary,  in  order  to  contain  a  full  collec- 
tion of  cases  decided  by  our  court  of  last  resort,  should 
embraoo  this  volume .    Some  of  the  cases  given  only 


here  are  upon  points  of  interest,  usually  in  practice. 
The  index  is  fair,  and  the  book  is  well  printed  and 
bound. 


BENCH  AND  BAR. 

AUGUSTUS  C.  HAND,  formerly  a  Justice 
of  the  Supreme  Court  of  this  State,  died  at  his 
residence  in  Ebzabethtowu,  N.  Y.,  on  the  8th  inst. 
He  was  born  in  Shoreham,  Yt.,  in  1806.  He  studied 
for  his  profession  partly  in  this  State  and  partly  in 
Connecticut,  and  shortly  after  his  admission  to  the  bar 
settled  in  Eaizabethtown.  He  was  )i  Representative 
in  Congress  from  1889  to  1841,  and  a  member  of  tne 
State  Senate  from  1845  to  1848.  From  1848  to  1866  he 
was  a  Justice  of  the  Supreme  Court.  Since  then  he 
has  devoted  himself  exclusively  to  the  practice  of  his 

{>rofession.  He  was  considered  one  of  the  leading 
awyers  of  the  State,  and  he  leaves  three  sons  who 
have  each  achieved  a  high  position  at  the  bar. 

Paolo  Prederigo  Sclopis  di  Solerano,  an  emi- 
nent Italian  jurist,  died  on  the  8th  inst.  at  Turin.  He 
was  born  in  1798,  and  received  his  diploma  as  doctor 
at  law  when  twenty  years  of' age.  He  presided  at 
the  Genava  Court  of  Aroitration,  and  achieved  great 
credit  for  his  conduct  on  that  occasion.  He  was  con- 
sidered as  one  of  the  foremost  international  lawyers 
of  the  age. 


CORRESPONDENCE. 

RXOBQANIZATION  OV  THK  FeDSBAI^  C0UBT& 

To  the  Editor  of  the  Albany  Law  Journal : 

Sm— I  venture  to  propose  another  scheme  for  the 
expedition  of  business  in  the  Federal  courts. 

Let  the  Circuits  be  reorganized,  so  that  there  shaU  be 
twelve  instead  of  nine,  with  a  resident  Circuit  judge, 
and,  if  need  be  In  any  Circuit,  more  than  one  in  each. 
The  Supreme  Court  should  be  enlarged  correspond- 
ingly by  the  addition  of  three  judges,  and  would  then 
sit  in  three  divisions  of  four  judges  each.  A  cause 
will  in  the  first  instance  be  argued  before  one  of  these 
divisions,  with  the  privilege  of  a  further  hearing,  in 
proper  cases,  before  the  whole  court. 

By  these  means  the  present  calendar  of  the  Supreme 
Court  will  be  cleared  In  a  year;  and  thereafter  causes 
can  be  heard  as  soon  as  they  are  ready  for  argument. 
The  terms  of  the  court  may  be  shortened  after  the  first 
year,  and  the  judges  will  'have  more  time  to  devote  to 
the  Circuit  Courts.  Judge  Dlllon^s  just  complaint  of 
the  Impossibility  of  giving  adequate  consideration  to 
aU  the  cases  that  come  before  the  judges  of  these 
courts  will  no  longer  be  a  reproach  to  our  judicial 
system,  and  suitors  will  not  be  forced  to  wait  several 
years  after  a  trial  In  the  District  Court  before  the  final 
determination  of  their  causes  In  the  Supreme  Court. 

Nsw  YoBK,  March  4dh,  1878. 

G.  Z. 


THS  LlABIIilTY  OF  A  SCTBaTY^S  ESTATU. 

To  the  Editor  of  the  Albany  Law  Journal: 

Sm— Were  I  a  poet,  as  your  Rochester  correspond- 
ent—" F.  A.  W."  —proves  himself  to  be  by  his  happy 
paraphrase  from  Goldsmith  In  your  Issue  of  the  2d 
Inst.,  I  might  construct  another  one  founded  on  Moore's 
famous— 

'*  Oh,  ever  thus  since  childhood's  hour,"  etc., 
which  his  Ideal  "  surety  "  would  surely  feel  inclined  to 
utter  did  he  know  the  unpleasant  truth  concerning  his 
liability,  the  knowledge  of  which  effectually  destroys 
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the  happy  illusion  oooasloned  by  reading  RisUy  v. 
Brorm,  87  N.  Y.  160. 

Section  758  (amended  1877)  ol  the  N.  Y.  Code  of  Civil 
Procedure  overrules  the  'above  case,  which  formerly 
appeared  in  14  Alb.  L.  J.  859.  Messrs.  Throop  and 
Bliss  both  note  this  fact  in  their  respective  editions  of 
the  Code.  As  Mr.  Sickels  fails  to  do  so  in  his  last 
volume,  but  prints  the  report  of  the  case  without  com- 
ment, it  is  naturally  to  be  feared  that  others  than  **  F. 
A.  W.'s  "  "'Surety"  may  find  themselves  misled,  to 
their  great  inconvenience  and  disgust. 

Yours  respectfully, 

Nsw  YoBK,  March  Bthy  1878. 

J.  M.  L.,  Jb. 

» 

NOTES. 

WE  have  received  analyses  of  Judge  Cooley's 
lectures  on  Constitutional  Law,  delivered  In  the 
Johns  Hopkins  Unlvarsity.  The  first  lecture  was  on 
"The  Accretion  of  Federal  Power,''  and  the  other 
four  were  devoted  to  a  discussion  of  the  Thirteenth, 
Fourteenth  and  Fifteenth  Amendments  to  the  Con- 
stitution.   A  brochure  has  been  issued  containing 

the  resolutions  adopted  by  the  Washington  k>ar  on  the 
death  of  the  late  Qeo.  W.  Paschal,  and  the  address  of 
Mr.  Riddle  on  presenting  the  resolutions.  Mr.  Rid- 
dle's remarks  are  unusually  interesting. Mr.  F.  H. 

Norton  has  entered  upon  an  undertaking  in  this  city 
which,  properly  conducted,  ought  to  be  of  service  to  the 
profession.  He  purposes  to  furnish  to  lawyers  any  in- 
formation that  they  may  desire  from  the  State  law 
library;  to  examiue  questions  submitted,  prepare 
briefs,  procure  copies  of  cases,  etc.  Mr.  Norton  is 
well  recommended. 

Mr.  Seymour  D.  Thompson,  who  has  heretofore 
been  the  editor  in  chief  of  the  Central  Law  Jowmal^ 
has  discontinued  his  connection  with  that  paper.  Mr. 
John  D.  Lawson,  who  has  for  some  time  been  associ- 
ate editor,  succeeds  Mr.  Thompson.  The  Journal  has, 
under  Mr.  Thompson's  charge,  acquired  a  high  posi- 
tion in  legal  journalism,  which  we  believe  will  be  fully 
sustained  by  his  successor. 

The  Rtal  EstaXt  Journal^  Mansfield,  Ohio,  says  : 
"The  AiiBAirr  Law  JouBNAii  is  a  journal  of  rare 
worth,  embodying  comprehensive  reports  of  the  most 
important  decisions  rendered  in  the  Supreme  Courts 
of  England  and  the  United  States,  including  an  ab- 
stract of  all  the  decisions  of  the  Supreme  Court  of  the 
United  States,  New  York  Court  of  Appeals  and  Eng- 
lish Court  of  Appeals,  together  with  a  summary  of 
legal  intelligence  and  copious  comments  of  questions 
of  particular  interest.  It  is  received  with  popular 
favor  and  warmly  indorsed  by  the  most  eminent  men 

of  the  profession."  ^ A  former  subscriber  to  the  Law 

Journal  who  discontinued  at  the  beginning  of  the 
year  writes  from  Cleveland,  under  date  of  March  4th : 
"  I  find  I  miss,  the  AuiANY  Law  Journal  too  much  to 
longer  be  without  it.  Send  it  to  me  again  together 
with  the  back  numbers.  I  was  led  to  believe  that  one 
of  our  western  law  journals  would  be  more  useful  to 
me,  but  I  find  that  such  is  not  the  fact." 

The  Rev.  H.  J.  Dodwell,  the  assailant  of  the  Master 
of  the  Rolls,  is,  says  the  Solicitors'  Journal,  the  ex- 
chaplain  of  a  workhouse  in  Sussex,  who  was  dismissed 
from  his  position  by  the  guardians,  and  presented  a 
petition  of  right  with  a  view  to  his  being  reinstated, 
which  was  summarily  dismissed  by  Yice-Chancellor 


Malins  and  the  Court  of  Appeal.  He  applied  a  few 
days  ago  at  Bow-street  Police  Office  for  a  summons 
against  Lord  Justice  James  and  other  judges  for  call- 
ing him  "  a  perjured  man."  Before  making  his  way  to 
the  Rolls  Court  the  morning  of  the  attack  he  called  at 
the  Registrar's  Office,  inquiring  for  the  chambers  of  the 
registrar  who  bad  charge  of  an  order  dismissing  an 
application  made  by  Dodwell  to  the  Appeal  Court; 
but,  perhaps  happily  for  the  learned  registrar,  he  had 
not  yet  arrived,  and  Dodwell  left  before  the  hour  for 
the  commencement  of  business. 

The  March  number  of  the  ;Scotti8^  Law  MagcuHne 
contains  several  interesting  articles.  The  first,  on 
Stair  and  Argyle,  records  one  or  two  incidents  in  the 
life  of  Viscount  Stair,  and  the  son  of  that  Marquis  of 
^rgyle  who  was  beheaded  in  1661,  which  are  unre- 
corded in  the  usual  historical  treatises.  "  On  Certain 
Principles  affecting  the  liabilities  of  Masters  and  Ser- 
vants "  is  a  >3ontinuatioD  of  an  able  discussion  com- 
menced in  a  former  number.  *1[mpUed  Entry  "  l^a  well 
written  article  upon  a  subject  of  considerable  import- 
ance in  Scotch  law.  The  other  essays  are  local  or 
selected.  The  editorial  departments  are  of  somewhat 
less  than  usual  interest  The  notes  of  decisions  of  the 
Scotch  courts  are  of  only  local  value.  The  number,  as 
a  whole,  is  not  quite  up  to  the  average. 

That  railway  companies  cany  passengers'  luggage  as 
insurers  may  be  consideredj  as  settled  by  Maorow  v. 
Great  Western  Railway  Company,  L.  R.,  6  Q.  B.  612, 
although  the  question  has  never  been  expressly  decided 
by  a  Court  of  AppeaL  But  In  TaUey  v.OrecU  Western 
Railway  Compaa^,  L.  R.,  6  C.  P.  U,  it  was  held  by 
the  Court  of  Common  Pleas  that  if  luggage  be  placed 
in  a  railway  carriage  with  the  passenger,  with  his 
assent,  and  he  retains  control  over  it,  the  company's 
liability  as  insurer  ceases,  and  they  become  liable  for 
negligence  only ;  and  this  view  of  the  law  has  been 
affirmed  by  the  Court  of  Appeal  in  the  recent  case  of 
Bergheim  v.  Great  Easterti  Railway  Company,  The 
facts  were  these :  The  plaintiff  went  with  his  wife  to 
the  Liverpool-street  station  of  the  defendants'  rail- 
way, intending  to  go  to  Yarmouth,  and  the  bag  which 
was  the  subject  of  the  action  was  placed  in  a  first-class 
carriage  in  which  the  plaintiff  and  his  wife  were  to 
travel,  with  his  assent.  He  asked  a  porter  whether 
the  bag  would  be  safe  while  he  and  his  wife  went  to 
luncheon,  and  was  told  that  it  would  be.  The  trav- 
elers, having  lunched,  returned  to  the  carriage,  and 
just  as  the  train  was  starting  discovered  that  the  bag 
was  lost.  The  jury  found  that  the  porter  had  acted 
within  the  scope  of  his  employment  in  putting  the  bag 
into  the  carriage,  that  neither  the  plaintiff  nor  the 
company  had  been  guilty  of  negligence,  and  Mr.  Jus- 
tice Manisty  directed  a  verdict  for  the  company.  The 
plaintiff  appealed  from  this  ruling,  and  the  Court  of 
Appeal  took  time  to  consider.  I^rd  Justice  Cotton, 
in  delivering  iudgment  for  the  company,  appears  to 
have  rightly  distiuKuished  the  case  of  a  passenger  re- 
taining control  of  his  luggage  and  the  ordinary  case  of 
luggage  being  consigned  to  a  van.  But  the  strong 
point  for  the  plaintiff  appears  to  have  been,  that  the 
porter  promised  him  that  his  bag  would  be  safe, 
with  regard  to  this,  however,  it  seems  that  the  porter 
would  have  no  authority  to  give  such  a  promise,  so 
that  the  judgment  appears  to  be  quite  correct.  The 
case  is  rather  an  important  one,  not  so  much  from  the 
difficulty  of  the  question  of  law  involved,  as  from  the 
frequency  with  which  railway  passengers  absolve  the 
companies  from  their  liability  as  insurers.  And  there 
are  few  lines  upon  which  a  railway  porter  will  not,  on 
the  slightest  hint  from  a  passenger,  place  luggage  in  a 
railway  carriage.— Z.ati>  Times, 
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All  oommuDloatlont  Intended  for  publloetion  in  the 
Law  Journal  should  be  addrewed  to  the  editor,  and  the 
name  of  the  writer  ghould  be  giTen,  though  not  oeoessa- 
rllr  for  pablloation. 

Gommuoloations  on  businew  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 

Albany,  March  28,  1878. 

CURRENT  TOPICS. 

THE  Court  of  Appeals  of  this  State  resumed  its 
sitting  on  the  18th  inst.  On  the  19th  it  hand- 
ed down  several  decisions,  among  which  was  a 
judgment  of  afSrmance  in  the  case  of  Lange  v.  Bet^ 
edict,  wherein  the  question  of  the  liability  of  a 
judge  for  false  imprisonment  under  an  erroneous 
sentence  was  involved.  The  court  also  made  an 
order  amending  the  third  one  of  the  rules  regulat- 
ing the  admission  of  attorneys,  so  that  an  applicant 
for  admission  who  holds  a  degree  in  law  from  any 
hiw  school  out  of  the  State  which  maintains  a 
course  of  instruction  covering  at  least  two  academic 
years  of  not  less  than  eight  months  each,  and  gives 
its  degrees  only  after  public  examination,  is  to  be 
allowed  the  time  spent  in  such  law  school  in  lieu 
of  an  equal  period  of  clerkship  in  the  office  of  a 
practicing  attorney  in  this  State.  This  amendment 
is  a  very  proper  one  as  it  permits  students  who  de- 
sire to  do  so  to  pursue  a  portion  of  their  educational 
course  at  institutions  of  standing  outside  of  the 
State.  As  the  rules  stood  before  the  amendment, 
graduates  of  the  Harvard  law  school,  where  the 
training  is  certainly  not  less  rigid  and  thorough 
than  in  the  best  of  our  local  institutions,  were  re- 
quired to  spend  as  many  years  in  fitting  them- 
selves for  practice  as  beginners,  a  manifestly  unfair 
requirement.  The  rules  for  admission  to  the  bar 
are  now  about  what  they  ought  to  be,  and  we  trust 
they  will  receiye  no  legislative  tinkering  in  behalf  of 
any  interest.  

The  message  of  Governor  Robinson  in  returning 
without  his  approval  the  bill  enacting  the  last  nine 
chapters  of  the  Code  of  Civil  Procedure,  presents 
with  great  force  the  objections  which  have  been 
raised  to  the  completed  work  of  the  revision  com- 
missioners. The  first  point  he  raises  is  that  the  bill 
was  not  constitutionally  passed,  in  that  the  reading 
of  it  before  passage  was  dispensed  with  in  the  Sen- 
ate. He  claims  that  the  '*  last  reading  "  of  a  bill, 
referred  to  in  section  15  of  article  8  of  the  Constitu- 
tion, is  not  satisfied  by  a  reading  of  the  title  merely, 
but  that  the  entire  bill  must  be  read  unless  that  for- 
mality is  dispensed  with  by  unanimous  consent.^The 
second  ground  is  that  the  last  nine  chapters  are  not 
Vol.  17.— No.  18. 


needed  to  render  the  system  of  procedure  com- 
plete, this  being  in  answer  to  the  claim  made  by 
the  friends  of  the  new  Code  that  the  proposed  law 
is  necessary  to  give  us  a  harmonious,  consistent  pro- 
cedure. The  necessity  of  amendment  admitted  by 
those  who  favor  the  Code  is  made  a  further  ground 
of  objection,  as  it  shows  that  the  friends  of  the  law 
do  not  believe  that  it  is  what  it  ought  to  be.  Nu- 
merous specific  objections  are  also  raised,  the  prin- 
cipal of  which  are  that  the  proposed  law  legalizes 
chiM3Aperty ;  that  it  furnishes  a  long  and  clumsy  sub- 
stitute for  the  action  of  replevin ;  that  it  increases 
the  grounds  for  which  an  arrest  can  be  made,  and 
renders  them  uncertain ;  that  it  unduly  enlarges  the 
powers  of  surrogates;  that  it  substantially  destroys 
the  present  mode  of  recovering  possession  of  land  by 
summary  procedings.  The  governor  further  says, 
that  the  act,  while  professing  to  be  a  code  of  pro- 
cedure, and  to  deal  only  with  the  maintenance  of 
rights,  constantly  oversteps  its  proposed  limits  and 
deals  with  the  law  of  rights  itself.  As  instances  of 
this  he  refers  to  the  incorporation  therein  of  the 
civil  damage  act,  and  a  change  made  in  that  act  so 
as  to  give  a  person  suffering  damages  from  a  breach 
of  contract,  resulting  from  intoxication,  a  right  of 
action  against  the  vendor  of  the  liquor  causing  such 
intoxication,  and  to  the  abrogation  of  chapter  88  of 
the  laws  of  the  present  session,  authorizing  an  arrest 
upon  a  judgment  for  wages  of  females  employed  in 
the  city  of  New  York.  The  changes  as  to  costs  and 
allowances  and  as  to  fees  of  referees  are  animadverted 
upon,  as  are  also  the  verbal  alterations  where  no 
change  of  meaning  is  intended.  In  conclusion,  the 
governor  recommends  the  repeal  of  the  thirteen 
chapters  already  in  force. 


Mr.  Throop  has  published  a  review  of  the  objec- 
tions raised  by  the  governor,  wherein  he  takes  issue 
with  him  upon  the  ground  of  the  constitutionality 
of  the  passage  of  the  bill.  He  claims  that  consti- 
tutional provisions  as  to  legislation  not  in  the  form 
of  a  condition,  and  not  accompanied  by  a  declara- 
tion that  a  failure  to  observe  them  shall  make  the 
attempted  legislation  void,  are  merely  directory, 
and  supports  his  claim  by  reference  to  the  cases  of 
MiUar  v.  BtaU,  8  Ohio  (N.  S.),  488;  Fm  v.  Nichr 
oUon,  6  id.  178,  and  People  v.  Supenneora  of  Chenan- 
go, 8  N.  Y.  817,  828.  The  various  specific  objec- 
tions of  the  governor  are  well  met,  and  the  inser- 
tion of  the  civil  damage  law  with  the  alleged 
change  justified.  The  abrogation  of  the  ^*  working 
woman's  act  '*  is  shown  not  to  be  effected  as  alleged, 
inasmuch  as  by  section  8317  of  the  proposed 
Code  it  is  provided  that  **  for  the  purpose  of  de- 
termining the  effect  of  this  act  upon  other  acts," 
etc.,  the  act  is  deemed  to  have  been  enacted  on  the 
second  day  of  June,  1876.  The  abolition  of  limi- 
tations upon  allowances  and  referees'  fees  he  does 
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not  consider  a  safficient  reason  why  the  bill  should 
be  vetoed.  The  points  made  by  Mr.  Throop  are 
very  strong  ones.  The  new  Code  has  been  sub- 
mitted to  the  people  and  the  profession  for  many 
months,  and  the  result  is  that  an  overwhelming  ma- 
jority of  the  legislature  has  approved  of  it,  and  to 
judge  from  the  petitions  presented,  a  very  large 
proportion  of  the  profession  is  of  the  same  way  of 
thinking.  That  there  are  defects  in  the  provisions 
of  the  proposed  act,  and  infelicities  of  expression, 
no  one  denies,  but  these  do  not  seem  to  be  sufficient 
to  warrant  the  legislature  in  changing  its  settled 
purpose  to  bring  into  a  harmonious  condition  the 
statute  law  of  the  State. 


In  the  legislature  during  the  past  week  the  follow- 
ing bills  of  interest  to  the  profession  were  intro- 
duced :  One  providing  that  railroad  receivers  shall 
be  subject  in  the  conduct  of  their  roads  to  the  same 
liabilities  as  the  corporation  itself  would  have  been, 
the  liabilities  to  be  paid  out  of  the  earnings,  and  one 
providing  for  the  repeal  of  the  thirteen  chapters 
of  the  Code  of  Civil  Procedure  now  in  force.  A 
resolution  was  introduced  in  the  assembly,  propos- 
ing an  amendment  to  the  Constitution,  abolishing 
the  New  York  Court  of  Common  Pleas  and  the 
New  York  Superior  Court,  and  transferring  the 
jurisdiction  of  such  courts  to  the  Supreme  Court. 
A  bill  providing  for  the  taking  of  testimony  of 
convict  witnesses  was  vetoed  by  the  governor. 


The  case  of  Lange  v.  Bmedictj  decided  by  the 
Court  of  Appeals  on  the  10th  inst.,  an  abstract  of 
which  appears  in  another  part  of  the  present  num- 
ber, finally  determines  a  question  of  very  great  im- 
portance to  judicial  officers  and  litigants.  The 
plaintiff  in  this  case,  a  gentleman  of  respectable 
standing,  was  indicted  for  embezzling  mail  bags,  a 
somewhat  venal  offense,  and  tried  at  a  court  at 
which  defendant  presided.  He  was  convicted,  the 
jury  assessing  the  value  of  the  bags  embezzled  at 
less  than  $25.  The  penalty  prescribed  by  statute  in 
such  case  was  $200  fine  or  one  year  imprisonment. 
Defendant,  however,  sentenced  him  to  both  the  fine 
and  imprisonment.  He  paid  his  fine  and  applied 
by  writ  of  habeas  eorpua  for  his  release  from  im- 
prisonment. The  writ  was  returnable  before  defend- 
ant, who  was  yet  holding  the  term  of  the  court  at 
which  the  conviction  was  had.  Upon  the  return 
defendant  set  aside  the  former  sentence  and  re-sen- 
tenced plaintiff  to  one  year's  imprisonment  This 
act  was  declared  by  the  United  States  Supreme 
Court  to  have  been  without  authority  of  law  (Ebb 
Parte  Lange,  18  WalL  168),  and  plaintiff  was  re- 
leased. Thereafter  he  brought  this  action  against 
defendant  for  damages  by  reason  of  his  false  im- 
prisonment, setting  up  the  facts  of  the  case,  and  that 


the  act  of  the  defendant  was  willful  and  without 
authority.  A  demurrer  was  interposed  on  the 
ground  that  the  complaint  did  not  state  facts  saffi- 
cient to  constitute  a  cause  of  action,  it  being 
claimed  that  defendant  was  not  liable  for  the  con- 
sequences of  any  act  done  by  him  as  a  judge  of  a 
court  of  general  jurisdiction.  The  demurrer  was 
overruled  at  Special  Term  (11  Alb.  L.  J.  22),  but 
was  sustained  at  General  Term  (14  Alb.  L.  J.  818). 
The  Court  of  Appeals  have  affirmed  the  judgment 
of  the  (General  Term,  and  have  thereby  asserted  the 
principle  that  a  judge  is  irresponsible  civilly  for  al- 
most every  act  he  may  do  while  on  the  bench.  Per- 
haps such  a  rule  is  necessary  to  secure  independence 
to  the  judiciary,  but  it  would  seem  that  a  person 
injured  by  a  gross  abuse  of  judicial  power,  such  as 
the  act  committed  by  defendant  was,  should  not  be 
remediless. 


A  law  has  been  passed  in  California  adopting  the 
cumulative  plan  of  voting  in  elections  in  private 
corporations.  A  stockholder  for  each  share  of  stock 
may  cast  one  vote  for  each  director  or  manager  to  be 
elected,  or  may  give  as  many  votes  as  there  are  direct- 
ors for  one  person  or  may  distribute  the  votes  among 
several  The  object  of  this  law  is  to  prevent  the 
entire  control  of  a  corporation  passing  into  the  hands 
of  a  few  men  who  may  temporarily  hold  the  stock 
or  proxies  to  vote  thereon.  As  a  means  of  securing 
minority  representation,  and  thus  protecting  the 
interests  of  small  shareholders,  it  seems  to  be  well 
fitted,  and  we  trust  that  a  similar  measure  may  some 
time  be  tried  here.  It  is  also  applicable  to  corpora- 
tions having  no  capital  stock. 


NOTES  OP  CASES. 

IN  mU  V.  OUy  qf  Boeton,  122  Mass.  844,  plaintiff 
brought  action  to  recover  for  a  personal  injury 
sustained  by  him  from  a  defective  staircase  in  a 
public  school-house  belonging  to  the  defendant,  at 
which  he  was  attending  as  a  pupil.  The  duty  of 
providing  the  school-house  properly  furnished  was 
imposed  upon  defendant  by  a  general  law.  The 
cuurt  held  that  plaintiff  could  not  recover  upon  the 
ground  that  no  private  action.  Unless  authorized  by 
express  statute,  can  be  maintained  against  a  city  for 
the  neglect  of  a  public  duty  imposed  upon  it  by  law 
for  the  benefit  of  the  public,  and  from  the  perform- 
ance of  which  the  corporation  receives  no  profit  or 
advantage.  The  question  has  most  commonly 
arisen  in  actions  for  defects  in  highways  and  bridges 
by  reason  of  which  persons  passing  over  them  have 
received  injuries.  And,  in  the  absence  of  statute, 
no  private  action  lies  against  a  public  or  municipal 
coloration  for  a  neglect  to  repair  whereby  injury 
results.     See    WiUiame'  cam,  6  Bep.    72  b,    78  a; 
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Ananymouiy  Moore,  180,  pL  821 ;  BtuseU  y.  Mm  of 
Dwm^  2  T.  R.  667;  McKennm  v.  Pmson^  8  Exch. 
810;  Gibmm  v.  Mayor  of  Pruton,  L.  R.,  5  Q.  B.  218; 
BariUtt  y.  Orosner,  17  Johns.  480,  454 ;  Fr^eholden 
of  Sfuseof  y.  Spader,  8  Harrison,  108;  Wee^  y.  BroeJ^ 
poHj  16  N.  Y.  161,  167,  note;  Th4ma$  y.  SorreU, 
Yangh.  880.  In  Bamilton  Comrs.  y.  MigheU^  7  Ohio 
St  109,  a  county  was  held  not  liable  to  a  witness 
who,  while  attending  court,  was,  through  the  negli- 
gent constmction  of  the  court-house,  thrown  into  the 
cellar  and  injured.  In  Eastman  y.  Meredith^  86  N. 
H.  284,  a  yoter  attending  a  town  meeting  in  the 
town  house  was  injured  by  the  floor,  which  was 
negligently  constructed,  giving  way,  and  the  court 
held  that,  assuming  it  to  be  the  duty  of  the  town 
to  provide  a  safe  and  suitable  place  for  a  town  meet- 
ing, plaintiff  had  no  right  of  action.  Bigelow  y. 
Raandolphy  14  Gray,  868,  was  a  case,  like  the  princi- 
pal one,  where  a  scholar  attending  school  was 
injured  by  falling  into  a  dangerous  excavation  in 
the  school-house  yard,  negligently  left  unguarded, 
and  it  was  held  that  no  action  would  He*  But 
where  by  a  wrongful  act  of  a  municipal  corporation  in 
performing  its  duty  a  direct  injury  is  done  to  plain- 
tiff's property  beyond  the  lawful  Umits  of  the  pub- 
lic work,  the  corporation  is  liable.  EaskeU  y.  New 
Bedford,  108  Mass.  208;  Whitehoueey.  FeOovm,  10 
C.  B.  (N.  8.)  765;  BrowOow  v.  Met,  Bd,  of  Works, 
18  id.  768,  and  16  id.  546.  See,  however,  as  in 
conflict  with  the  principal  case,  Pittsburgh  v.  Chreer, 
22  Penn.  St.  54 ;  Humphrey  v.  Armstrong,  56  id.  204 ; 
County  Oommrs.  v.  Duck^,  20  Md.  468;  Barnes  v. 
DiU.  of  Columbic^,  91  U.  S.  540;  Nebraska  City  v. 
ChmpbeU,  2  Black,  590;  Ohieago  y.  Bobins,  id.  418. 


In  the  case  of  West  Philadelphia  Pass.  B.  B.  Co. 
Y.  Whipple,  5  Weekly  Not.  Gas.  68,  decided  by  the 
Supreme  Court  of  Pennsylvania  on  the  28th  of  Jan- 
nary  last,  a  point  of  some  interest  to  those  who  ride 
in  street  cars  was  passed  upon.  A  woman  became 
a  passenger  on  a  crowded  street  car,  aud  being  un- 
able to  obtain  a  seat,  held  the  hands  of  a  friend, 
testifying  as  an  excuse  for  not  holding  on  to  a  hand 
strap  within  her  reach,  provided  for  the  use  of 
standing  passengers,  that  it  was  inconvenient  and 
would  have  disarranged  her  dress.  She  was  thrown 
down  and  injured  by  the  sudden  stopping  of  the 
car  by  a  wheel-rest  at  the  terminus  of  the  route. 
The  court,  at  trial,  submitted  to  the  jury  the  ques- 
tions of  negligence  and  contributory  negligence, 
and  instructed  them  that  if  the  plaintiff  could  not 
conveniently  reach  the  hand-strap,  but  took  hold  of 
the  hands  of  a  fellow  passenger,  it  was  for  the  jury 
to  judge  from  all  the  evidence  whether  or  not  this 
was  BufELcient  precaution,  and  all  that  a  prudent 
woman  would  do  under  the  circumstances.  The 
Supreme  Ckyurt  held  that  the  instruction  was  not 


erroneous,  saying  that,  though,  '*  Possibly  a  woman 
may  be  so  fantastically  and  foolishly  hooped,  wired, 
and  pruned  up,  as  to  deprive  her  of  her  natural  power 
to  help  herself;  but  if  so,  the  question  is  one  of  fact 
and  not  of  law,  and  so  we  incline  to  leave  it,  instead 
of  imposing  upon  our  brethren  below  the  difficult 
duty  of  prying  into  the  artiflcial  stays  of  the  plaintiff's 
case."  The  conclusion  reached  by  the  court  is  the 
reasonable  one,  for  it  would  hardly  do  to  say,  as  a 
matter  of  law,  that  to  dress  in  accordance  with  the 
ordinary  habits  and  usages  of  society  would  consti- 
tute such  negligence  as  would  relieve  a  carrier  of 
passengers  from  liability  for  injury  resulting  from 
its  negligence,  because  the  passenger  was  unable,  on 
account  of  her  dress,  to  protect  herself  to  the  ut- 
most extent. 


In  BlacbweU  v.  Old  Colony  BaOroad  Co,,  122  Mass. 
1,  it  IB  held  that  no  action  lies  to  recover  damages 
for  the  obstruction  of  a  navigable  stream  by  the 
building  of  a  bridge  across  the  same,  whereby  the 
owner  of  a  parcel  of  land  and  a  wharf  above  the 
bridge  is  prevented  from  coming  to  the  wharf  from 
the  sea  in  vessels,  although  his  wharf  is  the  only  one 
above  the  bridge  used  for  business  purposes  and  he  is 
thereby  compelled  to  abandon  the  use  of  his  wharf 
for  such  purposes  and  to  transport  his  goods  at  an 
enhanced  expense.  The  court  says  that  the  case 
has  no  analogy  to  those  in  which  an  obstruction  on 
a  navigable  stream  sets  back  the  water  upon  the 
plaintiff's  land,  or,  being  against  the  front  of  his 
land,  entirely  cuts  off  his  access  to  the  stream  and 
thereby  causes  a  direct  and  peculiar  injury  to  his 
estate,  or  in  which  the  carrying  on  of  an  offensive 
trade  creates  a  nuisance  to  the  plaintiff.  See,  to  the 
same  e&ect,  Blood  v.  Nashua  db  Lowell  B,  B,  Co,,  2 
Gray,  187,  where  a  bridge  was  built  across  a  stream 
in  such  a  manner  as  to  obstruct  it,  plaintiff  owning 
a  saw-mill  above  the  bridge,  and  it  was  held  that  he 
could  not  recover  damages  because  it  was  more  diffi- 
cult and  expensive  to  float  logs  to  his  mill,  that  being 
an  ii^ury  suffered  by  him  in  common  with  the  public, 
but  he  could  recover  for  a  setting  back  of  the 
water  upon  his  mills,  that  being  an  inconvenience 
special  and  peculiar  to  himself.  In  Brxghman  v. 
Faxrhaven,  7  Gray,  271,  the  obstruction  was  also  a 
bridge  across  a  navigable  stream,  and  the  same 
conclusion  was  reached  in  an  action  by  a  land- 
owner bordering  on  the  stream  above  the  bridge. 
In  FaU  Bioer  Iron  Works  Co.  v.  Old  Colony,  etc.,  B. 
B.  Co.,  5  Allen,  221,  it  was  held  that  if  the  public 
nuisance  complained  of  merely  caused  an  obstruc- 
tion to  navigation,  the  plaintiffs  had  no  private 
remedy,  though  the  injury  sustained  by  them  was 
by  reason  of  their  proximity  to  the  nuisance  much 
greater  in  degree  than  that  sustained  by  the  others. 
See,  also,  Lyon  v.  Fitkmongers^o.,  L.  R,   1  App. 
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LEGAL  EFFECTS  OF  ADULTERY  BY  AN  IN- 
SANE HUSBAND  OR  WBFE.* 

MARRIAGE  when  valid  constituting  a  status,  as 
well  as  a  civil  contract  at  common  law,  the 
question  of  whether  adultery  committed  by  an  in- 
sane party  is  or  not  a  legal  cause  for  divorce  has 
been  discussed  in  several  cases  in  thi»  country,  but 
unfortunately  with  great  contrariety  of  opinion. 
The  subject  is  somewhat  novel  even  in  so  old  a  ju- 
risprudence as  that  of  England,  there  being  but  two 
reported  cases,  the  first  of  which  was  virtually  not 
decided  at  all,  the  court  accepting  for  its  guidance 
a  suggestion  from  an  unreported  case.  In  our 
younger  jurisprudence  we  already  have  five  cases 
reported,  in  three  of  which  the  court  stayed  the 
proceedings.  Of  the  remaining  two  the  court  in 
the  one  instance  granted  dissolution,  in  the  other 
remarked  that  it  might,  if  the  proceedings  were 
continued  and  the  evidence  established  the  charge 
contained  in  the  libel. 

In  our  earliest  case,  that  of  Broad^eet  v.  Broad- 
Mtreet,  7  Mass.  478,  A.  D.  1811,  the  libel  charged 
adultery  in  the  wife  on  a  day  certain,  and  prayed  a 
divorce  from  the  bonds  of  matrimony.  But  it  ap- 
pearing that  the  wife  was  insane  at  the  time  and 
had  ever  since  continued  so,  the  libel  was  dismissed. 
In  MaMfidd  v.  Mantfidd,  13  Mass.  412,  A.  D.  1816, 
a  libel  was  filed  by  the  wife  for  a  divorce,  upon  the 
ground  of  adultery.  The  husband  not  appearing, 
his  default  was  entered,  but  it  being  suggested  to 
the  court  that  the  husband,  since  the  fact  alleged, 
had  become  insane,  the  default  was  discharged  in 
order  that  a  guardian  might  be  appointed  for  him, 
the  court  remaricing  that  further  proceedings  might 
then  be  had;  and  if  sufficient  cause  appeared,  a  di- 
vorce might  be  decreed.  In  Matchin  v.  Matchin,  6 
Barr.  832,  Gibson,  0.  J.,  after  an  elaborate  discus- 
sion of  the  superior  ill  effects  of  the  wife's  adultery 
upon  society,  over  those  of  the  husband,  took  the 
broad  ground  that  the  wife's  insanity  would  not  be 
a  defense  to  a  Ubel  for  adultery,  for  the  reason  that 
its  effects  might  be  to  impose  a  spurious  offspring 
upon  the  husband,  and  that  consequently  the  hus- 
band was  entitled  to  a  divorce.  At  the  same  time 
he  held  that  such  insanity  would  be  a  valid  defense 
to  an  indictment  for  the  adultery.  The  first  part  of 
his  judgment  is  thus  made  to  rest  on  grounds  of 
public  policy  alone;  the  second  on  that  natural 
equity  every  where  applied  to  the  acts  of  the  insane, 
when  criminally  adjudicated. 

In  NlchoU  V.  NichoU,  81  Vt.  828,  which  arose 
upon  a  libel  for  divorce  because  of  adultery  com- 
mitted by  a  wife  whose  insanity  at  the  time  was 
admitted,  and  a  guardian  ad  litem  appointed  to  an- 


*Froin  advance  gheeU  of  Prof.  OrdroDaux'ft>  **Comnieot- 
ary  on  th«  Lunacy  Laws.'* 


swer  for  her,  Chief  Justice  Redfield  took  occasion 
to  comment  in  most  severe  terms  upon  the  principle 
laid  down  in  Matchin  v.  Matchin^  remarking  that  he 
was  surprised  that  such  an  opinion  should  ever 
have  found  admission  into  the  reports,  and  should 
be  shocked  at  the  prospect  that  it  could  ever  gain 
general  countenance  in  the  American  Republic. 
Accordingly  be  held  that  '*  general  insanity  is  a 
full  defense  for  all  acts  which  by  the  statute  are 
grounds  of  granting  divorce.  In  regard  to  sever- 
ity and  desertion,  there  could  be  no  question.  There 
is  wanting  the  consenting  will,  which  is  indispensa- 
ble to  give  the  acts  the  quality,  either  of  severity  or 
desertion.  The  case  is  the  same  in  regard  to  acts 
of  sexual  intercourse  with  one  not  the  husband.  If 
done  by  force  or  fraud,  no  one  could  pretend  that 
it  formed  any  ground  of  dissolving  the  bonds  of 
matrimony.  And  insanity  is  even  more  an  excuse 
than  either  force  or  fraud.  It  not  only  is  not  the 
act  of  a  responsible  agent,  but  in  some  sense  it 
might  be  fairly  regarded  as  superinduced  by  the 
consent  or  connivance  of  the  husband,  since  he  has 
the  right,  and  is  bound  in  duty  to  restrain  the  wife, 
when  bereft  of  reason  and  the  power  of  self-con- 
trol, from  the  commission  of  all  unlawful  acts,  both 
to  herself  and  others." 

This  is  undoubtedly  sound  reasoning,  assuming 
the  husband  to  have  known  of  the  wife's  insanity, 
and  to  have  neglected  to  exercise  a  diligent  super- 
vision over  her  conduct.  But  suppose  him  absent 
by  business  engagements  for  long  periods  of  time 
from  home,  as  in  the  case  of  a  naval  officer  or  com- 
mercial traveler,  and  his  wife,  unbeknown  to  him, 
becoming  insane  and  committing  adultery,  could 
negligence  or  connivance  be  imputed  to  him?  Mar- 
riage does  not  produce  omniscience.  How  then 
can  a  man  be  held  culpable  for  not  foreknowing  and 
preventing  an  act  of  sexual  intercourse  committed 
by  his  wife  when  at  a  distance  from  him,  without 
his  connivance  in  that  act  being  first  proved?  It  is 
easy  to  speak  of  the  husband's  duty  in  such  a  case, 
but  circumstances  may  show  that  he  was  poweriess 
to  exercise  his  authority,  and  if  so,  then  he  diould 
be  absolved  from  responsibility,  since  impot&Stma 
nuHaftt  Migatio. 

It  will  be  perceived  that  the  court  in  the  above 
case,  as  in  Broaditreet  v.  Broaditreet^  before  cited, 
appears  to  apply  the  analogy  of  crime  to  the  charge 
of  adultery  alleged  against  an  insane  wife,  and 
draws  thence  the  natural  inference  that  since  she  is 
turn  compos  and  cannot  in  law  commit  a  crime,  she 
cannot  by  parity  of  reason  commit  legal  adulteiy. 
And  much  the  same  view  is  taken  in  Wraiy  v.  Wraff, 
19  Ala.  522,  where  it  was  again  held  that  adultery 
committed  by  an  insane  wife  is  no  ground  for  a 
divorce.  But  is  it  necessary  to  assume  that  a  luna- 
tic cannot  commit  a  tort  because  he  cannot  commit 
a  crime,  when,  as  is  well  settled,  the  ingredient  of 
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will  or  inteDtion  is  not  indispensable  to  the  estab- 
lishment of  a  tort,  and  consequently  need  not  be 
proved?  Thus  an  infant  of  tender  years  is  respon- 
sible in  damages  for  torts  to  property  or  the  person. 
BuUioek  ▼.  Boibco€k,  8  Wend.  891.  So  is  a  lunatic, 
for  in  either  case  the  quo  animo  is  Immaterial.  If, 
therefore,  we  divest  ourselves  of  all  idea  of  crime 
as  associated  with  adultery,  when  committed  by  a 
lunatic,  and  treat  the  question  as  a  tort  in  general, 
whether  committed  by  a  sane  or  insane  person,  we 
shall  be  forced  to  the  conclusion  that  upon  princi- 
ple and  in  analogy  to  the  practice  of  cpurts  of  law 
and  equity,  there  is  no  reason  why  a  lunatic  should 
not  bo  a  respondent  in  a  suit  for  divorce.  Marriage 
is  a  civil  contract,  and  adultery  a  breach  of  it,  and 
at  law  a  lunatic  is  liable  on  a  contract  or  for  a  tort. 
In  ParneU  v.  PameU  2  Hagg.  Cons.  R  170,  a  luna- 
tic husband  was  permitted  to  file  a  libel  against  his 
wife  for  adultery.  Suppose  there  had  been  recrimi- 
nation on  her  part,  could  she  have  been  estopped 
from  prosecuting  her  libel  against  him  on  account  of 
bis  insanity?" 

In  Bawdm  v.  Batoden,  2  8w.  &  Tr.  417,  the  court 
refused  to  allow  a  husband  to  proceed  with  a  peti- 
tion against  his  wife,  who  was  a  lunatic,  for  the 
dissolution  of  their  marriage  on  the  ground  of 
adultery  alleged  to  have  been  committed  by  her 
previous  to  her  lunacy.  In  this,  the  first  reported 
case  of  its  kind  in  England,  the  court  could  find 
no  precedent  by  which  to  guide  itself,  but  an  unre- 
ported decision  in  the  court  of  Arches  to  the  effect 
that  a  suit  for  divorce  a  men9a  et  thoro  could  not  be 
maintained  against  a  lunatic.  In  MardawU  v.  Mor- 
daunty  89  L.  J.  Prob.  &  Mat  57,  which  arose  in 
1870,  and  is  the  second  reported  English  case,  the 
Judge  Ordinary  made  an  order  upon  the  petition 
and  evidence  of  the  respondent's  insanity,  staying 
further  proceedings  until  she  should  recover.  Upon 
appeal  to  the  full  court,  there  was  a  division  of 
opinion  upon  the  question,  the  Judge  Ordinary  and 
one  judge  holding  that  the  insanity  of  the  respond- 
ent, so  long  as  it  should  continue,  would  be  a  bar  to 
the  suit,  and  therefore  that  the  order  ought  to  be 
affirmed,  while  the  Chief  Baron,  dissenting,  held 
that  the  court  had  power  only  to  stay  the  proceed- 
ings ao  long  as  there  might  be  a  reasonable  proba- 
bility that  the  respondent  would  recover.  But  that 
when  her  recovery  became  hopeless,  the  petitioner 
ought  to  be  allowed  to  proceed,  and  therefore  that 
the  order  ought  to  be  rescinded. 

Despite  the  irreconcilable  conflict  of  opinions 
represented  by  the  foregoing  authorities,  one  fact 
remains  patent  and  uncontradicted,  and  that  is  that 
in  all  the  above  cases  a  breach  of  the  civil  contract 
of  marriage  was  admitted  to  have  taken  place ;  the 
legal  effect  of  which  was  made  to  rest  upon  the 
decision  of  the  question  whether  the  status  of  the 
(lerson  whose  misconduct  or  misfortune  had  caused 


injury  to  another,  could  be  a  complete  defense  in 
a  suit  for  a  dissolution  of  the  contract 

Now,  it  is  a  well-settled  principle  that,  whenever 
any  tort  is  cmnmitted  and  damage  has  ensued  there- 
by, the  question  of  discretion  or  intention  cannot 
be  raised  in  defense  of  the  action,  but  only  in  miti- 
gation of  damages,  for  tibi  jus  ibi  remedium.  And 
it  seems  but  just  that  the  person  whose  miscondnot 
or  misfortune  has  caused  an  injury  to  another 
should  bear  the  loss,  or  make  reparation.  The  fact 
that  the  injured  party  is  the  husband  of  the  wrong- 
doer does  not,  as  we  know,  destroy  his  right  of  action 
in  the  case  of  adultery  committed  by  a  sane  wife. 
Upon  what  principle  should  it  then,  in  the  case  ol 
an  insane  wife?  Is  it  because  she  cannot  make  an- 
swer while  in  that  state  to  the  libel  filed  against 
her?  If  so,  then  a  stay  of  proceedings  might  be 
granted,  but  the  suit  itself  would  not  thereby  abate. 
The  wrong  done  the  husband  is  as  great  in  one  case 
as  in  the  other,  for  the  insanity  of  the  wife  cannot 
in  any  sense  destroy  the  effects  of  her  adultery. 
The  breach  of  contract  is  complete  without  regard 
to  the  quo  animo.  Nothing  on  her  part  can  efface 
it. 

Again,  it  should  be  remembered  that,  beside  the 
wrongfulness  of  the  act  per  m,  she  may  in  addition 
bear  him  a  spurious  progeny  to  share  with  his  law- 
ful heirs  in  his  estate.  Adultery  is  thus  seen  to  be 
both  damnum  et  injuria^  a  legal  wrong  coupled  with 
a  damage.  It  is  a  breach  of  the  contract  and  there- 
fore a  tort  done  to  the  husband  and  to  his  progeny. 
It  would  seem,  therefore,  that  equity  could  hardly 
refuse  some  remedy  to  a  husband  thus  wronged ; 
nor  can  that  remedy  justly  be  any  thing  less  than 
full  protection  to  himself  against  the  risks  of  a  spu- 
rious progeny,  to  be  imposed  upon  him  by  the  le- 
gitimization which  a  continuance  of  the  marriage 
state  would  impart  to  any  such  offsprings  "It.  is 
]dain  that  the  equities  in  such  a  case  are  mostly  on 
his  side,  and  when,  consequently,  without  fraud,  or 
connivance  on  his  part  with  a  third  person  to  de- 
bauch his  insane  wife  for  the  express  purpose  of 
creating  a  case  of  divorce  against  her,  she  of  her 
own  disposition  invites  or  consents  to  improper  ad- 
vances terminating  in  adultery,  it  would  be  against 
public  policy,  and  a  great  wrong  to  the  family  to  deny 
him  and  them  the  protection  against  spurious  off- 
spring which  alone  could  be  secured  by  a  separation. 
If  marriage,  however,  were  purely  a  civil  con- 
tract, then  its  breach  by  either  party  would  justify 
a  dissolution.  But  it  is  recognized  in  all  Christian 
countries  as  something  more  than  a  contract,  and  by 
the  jus  gentium  it  is  also  constituted  a  special  status. 
Hence  it  is  Moubtful  whether  any  court  could,  by 
mere  implication  of  power,  and  in  the  absence  of 
special  legislative  permission,  decree  any  higher 
remedy  for  adultery  committed  by  an  insane  wife, 
than  a  judicial  separation  a  mensa  et  thoro,    A  dis- 
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solation  of  a  marriage  once  valid  is  a  judicial 
act  which  most  rest  upon  the  authority  granted  by 
the  law-making  power.  It  can  be  applied  only  to 
those  who  intentionally  and  therefore  criminally 
violate  the  itiarriage  contract.  For  a  divorce  a  «tn- 
culoy  althongli  a  civil  act,  carries  with  it  a  criminal 
effect,  since  it  is  in  the  nature  of  a  personal  penalty 
afilzed  to  a  personal  wrong.  But  since  a  lunatic 
has  no  legal  capacity  to  commit  an  act  involving 
personal  punishment,  he  can  do  nothing  which  car^ 
ries  with  it  a  criminal  effect  And  inasmuch  also 
as  insanity  is  not  a  ground  for  divorce  at  common 
law,  any  more  than  any  other  disease,  so  wrongful 
acts  committed  by  one  afflicted  with  it  are  equally 
impotent  as  causes  justifying  a  dissolution  of  the 
marriage  contract. 

In  cases,  however,  where  a  libel  for  divorce  is 
filed  against  a  lunatic  wife  on  the  ground  of  adul- 
tery, a  stay  of  proceedings  should  be  granted,  as 
was  done  in  Mordaunt  v.  Mordauntj  in  order  to 
give  the  respondent  suflftcient  time  for  recovery,  and 
thus  to  make  a  defense  to  the  charge.  From  the 
very  nature  of  the  offense,  the  respondent  must  be 
the  one  most  able  to  meet  such  a  charge,  and  thus 
to  instruct  counsel  in  her  defense.  And  it  is  only 
when  her  disease  has  proved  itself  incurable  from 
lapse  of  time,  that  a  decree  should  be  entered  for  a 
limited  divorce,  since  that  does  not  disturb  the 
status  absolutely,  but  only  suspends  its  operation, 
meanwhile  securing  maintenance  for  the  wife,  pro- 
tection to  the  husband,  and  in  case  of  recovery, 
giving  opportunity  for  reconciliation,  if  the  parties 
themselves  should  see  fit  to  apply  for  a  revocation 
of  the  decree  under  the  statute. 

That  the  adult  human  being  is  constantly  sub- 
jected to  the  appetite  for  self-preservation  and  pro- 
creation are  facts  universally  recognized.  They  are 
among  the  imperative  instincts  of  our  nature  and 
must  not,  therefore,  be  criticised  under  standards 
of  conduct  applicable  to  purely  intellectual  acts. 
While  reason  may  repress  outward  demonstrations 
of  salacity,  it  does  not  necessarily  extinguish  there- 
by the  sexual  oestrum  underlying  it.  Being  the  ex- 
pression of  a  general  law  operating  throughout  all 
animal  organisms,  every  human  being  occasionally 
experiences  the  organic  appetite  now  under  diBcus- 
sion. 

In  the  insane,  with  the  weakening  of  the  in- 
tellectual powers  there  frequently  goes  an  increase 
of  the  animal  propensities,  which  then  may  attain, 
to  the  most  exceptional  and  degrading  proportions. 
But  whether  in  the  sane,  who  can  control  them- 
selves by  an  effort  of  the  will,  or  in  the  insane,  who 
cannot,  the  sexuM  appetite  in  either  class  is  in  the 
nature  of  a  febrile  delirium,  which  may  easily  pass 
into  an  uncontrollable  impulse. 

In  many  cases,  therefore,  it  must  be  conceded  that  { 


an  insane  person  may  become  a  demandant  for  sex- 
ual gratification,  not  because  he  or  she  are  insane, 
but  because  they  are  human  beings  under  duress  to 
a  common  appetite,  and  have  at  the  same  time  lost 
their  powers  of  self-control.  The  appetite  may  or 
may  not  be  increased  by  the  insanity,  but  the  power 
of  controlling  or  regulating  it  unquestionably  is. 
Under  such  circumstances  adultery  might  be  com- 
mitted with  full  knowledge  of  the  act  and  of  its  con- 
sequences by  an  insane  person,  and  it  could  not  be 
said  to  be  the  act  of  a  mind  incapable  of  assenting, 
or  of  a  mind  deprived  of  the  power  of  willing, 
since  it  might  exhibit  both  in  the  act  committed. 
It  would  follow  from  this  that  where  any  woman  is 
not  a  judicially  declared  lunatic,  or  in  the  custody 
of  an  asylum,  or  where  there  are  no  conspicuous 
proofs  or  even  indications  of  insanity,  and  the  other 
party  is  ignorant  of  the  mental  condition,  an  act  of 
sexual  intercourse,  committed  with  an  insane  wo- 
man without  force  or  fraud,  is  not  legally  a  rape. 
Hence,  where  a  man  had  carnal  connection  with  a 
woman  of  mature  age,  good  size  and  strength,  but 
who  was  shown  by  the  testimony  to  be  in  a  state  of 
dementia,  not  idiotic  but  approaching  to  it,  and  it 
appeared  that  there  was  neither  force  nor  fraud  used 
by  him,  it  was  held  by  the  Supreme  Court  of  Mich- 
igan that  this  did  not  constitute  a  rape.  Oroesweil 
V.  PMpU,  18  Mich.  427. 

The  word  *^  will,"  as  there  remarked  by  Judge 
Cooley,  '*  when  employed  in  defining  the  crime  of 
rape,  is  not  construed  as  implying  the  faculty  of 
mind  by  which  a;n  intelligent  choice  is  made  be- 
tween objects,  but  rather  as  synonymous  with  in- 
clination or  desire,  and  in  that  sense  it  is  used  with 
propriety  in  reference  to  persons  of  unsound  mind ; 
and  similarly,  in  State  v.  OrotOy  Western  L.  J.,  vol. 
10,  pp.  501-5,  the  court  observed,  that  **both  idiots 
and  insane  persons  were  to  be  considered  as  pos- 
sessed of  a  will,  so  that  it  might  be  legally  and 
metaphysically  said  that  a  carnal  knowledge  might 
be  had  of  their  person  forcibly,  and  against  their 
will.  And  if  so,  then  they  might  by  non-resistance, 
and  where  neither  force  nor  fraud  was  employed 
agfdnst  them,  give  a  voluntary  assent  to  an  act  of 
sexual  congress,  and  thus  deprive  it  of  the  charac- 
ter of  a  rape.  In  other  words,  they  might  desire 
the  act  and  help  to  consummate  it.  It  might  be 
said  then  that  to  constitute  rape,  not  only  should 
the  incapacity  to  assent  be  shown,  but  there  must 
be  some  evidence  also  to  disprove  assent.'*  This 
would  seem  to  be  the  English  rule  as  laid  down  in 
Boff,  V.  Fletcher,  Bell's  Cr.  Ca.  68,  which  is  in  full 
accord  with  the  judgment  in  OnmoeU  v.  People^  be- 
fore cited.  These  decisions  would  tend  to  establish 
the  principle  that  a  lunatic  may  consent  to  an  act  of 
sexual  ccmgress  where  neither  fraud  nor  force  are 
employed.  ^  j 
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WHAT  IS  DUB  PBOCESS  OP  LAW. 

SUPBSmS  COUBT  OF    THB  UNITED  STATBB,   OCTO- 
BBB  TERM,  1877. 

Dayidson,   Plaiutiff    in  Error,  v.  Boabd   of    Ai>- 

MUnSTBATOSS  OV  NsW  ORLEANS  AND  CiTT  OF  NbW 

Obi<ban8. 

An  aseeasmeot  of  the  real  estate  of  plaintiff  in  error  Id  the 
city  of  New  Orleans  for  draining  the  swamps  of  that 
city  was  resisted  in  the  State  courts  and  is  brought  here 
by  writ  of  error,  on  the  ground  that  the  proceeding  de- 
prlyes  the  owner  of  his  property  without  due  process 
of  law. 

1.  The  origin  and  hlstoiy  of  this  proyislon  of  the  Constitu- 

tion considered  as  found  in  Magna  Charta  and  in  the 
fifth  and  fourteenth  amendments  to  the  Constitution 
of  the  United  SUtes. 

2.  The  difflculty  and  the  danger  of  attempting  an  authori- 

tative definition  of  what  it  is  for  a  State  to  deprlye  a 
person  of  life,  liberty,  or  property  without  due  process 
of  law  within  the  meaning  of  the  fourteenth  amend- 
ment suggested,  and  the  better  mode  held  to  be  to  ai^ 
rive  at  a  sound  definition  bv  the  annunciation  of  the 
principles  which  govern  each  case  as  it  arises. 

3.  It  has  already  been  decided  in  this  court  that  due  pro- 

cess of  law  does  not  require  that  the  assertUm  of  the 
rights  of  the  public  against  the  individual,  or  the  im- 
position of  burdens  upon  his  property  for  the  public 
use,  should  in  all  esses  be  done  t>y  a  resort  to  the  courts 
of  Justice.  (Murray  v .  Hnboken  Co.,  18  How.,  and  Me- 
Millan  V.  Andermm,  at  this  term.) 

4.  In  the  present  case  we  hold  that  when  such  a  burden  or 

the  fixing  of  a  tax  or  assessment  Is  by  the  statute 
of  the  State  required  to  be  submitted  to  a  court  of  Jus- 
tice before  it  becomes  effectual,  with  notice  to  the 
owners  and  the  right  on  their  part  to  appear  and  con- 
test the  assessment,  this  is  due  process  of  law  within 
the  meaning  of  the  Constitution. 
5  Neither  the  corporate  asenoy  by  which  the  work  is  done, 
the  excessive  price  allowed  for  the  work  by  statute, 
nor  the  relative  importance  of  the  work  to  the  value 
of  the  land  assessed,  nor  the  fact  that  the  assessment  is 
made  before  the  work  Is  done,  nor  that  the  assessment 
Is  unequal  as  regards  the  benefits  conferred,  nor  that 
personal  Judgments  are  rendered  for  the  amount  as- 
sessed, are  matters  in  which  the  Federal  Constitution 
control  the  State  authorities. 

IN  error  to  the  Supreme  Court  of  the  State  of  Loui- 
siana. 

The  facts  appear  In  the  opinion. 

Mr.  Justice  MnxBB  delivered  the  opinion  of  the 
court. 

On  the  7th  day  of  December,  1871,  the  petition  of 
the  Citj  of  New  Orleans  and  the  administrators  there- 
of was  filed  in  the  Seventh  District  Court  for  the  Par- 
ish of  Orleans,  setting  forth  an  assessment  on  certain 
real  estate,  made  under  the  statutes  of  Louisiana,  for 
draining  the  swamp  lands  within  the  parishes  of  Car- 
roll and  Orleans;  and  asking  that  the  assessment 
should  be  homologated  bj  the  judgment  of  the  court. 
The  estate  of  John  Davidson  was  assessed  for  various 
parcels  in  different  places  for  about  $80,000.  The 
plaintiff  in  error,  as  widow  and  testamentary  ezeou- 
triz  of  John  Davidson,  appeared  in  that  court  and 
filed  exceptions  to  the  assessment,  and  the  court  re- 
fused the  order  of  homologation  and  set  aside  the  en- 
tire assessment,  with  leave  to  the  plaintiffs  to  present 
a  new  tableau. 

On  appeal  from  this  decree  the  Supreme  Court  of 
Louisiana  reversed  It,  and  ordered  the  dismissal  of 
the  oppositions,  and  deoi'eed  that  the  assessment  roll 
presented  be  approved  and  homologated,  and  that 
the  approval  and  homologation  so  ordered  should 
operate  as  a  judgment  against  the  property  described 
In  the  assessment  roll,  and  also  against  the  owner  or 
owners  thereof.  Mrs.  Davidson  then  sued  out  the 
writ  of  error  by  which  this  judgment  is  now  brought 
before  us  for  review. 

The  objections  raised  in  the  State  courts  to  the  as- 
seMunent  were  numerous  and  varied,  including  oon- 


ititntional  objections  to  the  statute  under  which  the 
assessment  was  made,  and  alleged  departures  from  the 
requirements  of  the  statute  itself.  And  although 
counsel  for  the  plaintiff  in  error  concede,  in  the  first 
sentence  of  their  brief,  that  the  only  Federal  question 
is  whether  the  judgment  is  not  in  violation  of  that 
provision  of  the  Constitution  which  declares  that  *'  no 
State  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,'*  the  argument  seems 
to  suppose  that  this  court  can  correct  any  other  error 
which  may  be  found  in  the  record. 

L  It  is  said  that  the  Legislature  had  no  right  to 
organize  a  private  corporation  to  do  the  work,  and  by 
statute  to  fix  the  price  at  which  the  work  should  be 
done. 

2.  That  the  price  so  fixed  is  exorbitant. 

8.  That  there -may  be  a  surplus  collected  under  the 
assessment  beyond  what  is  needed  for  the  work,  which 
must  in  that  event  go  into  the  city  treasurr. 

Can  it  be  necessary  to  say  that  if  the  work  was  one 
which  the  State  had  authority  to  do,  and  to  pay  for  it 
by  assessments  on  the  property  interested,  that  on 
such  questions  of  method  and  detail  as  these  the  ex- 
ercise of  the  power  is  not  regulated  or  controlled  by 
the  Constitution  of  the  United  8Utes7 

Of  a  similar  character  is  the  objection  much  insisted 
on,  that  under  the  statute  the  assessment  is  actually 
made  before  instead  of  after  the  work  is  done.  As  a 
question  of  wisdom —of  judicious  economy  —  it  would 
seem  better  in  this,  as  in  other  works  which  require 
the  expenditure  of  large  sums  of  money,  to  secure  the 
means  of  payment  before  becoming  involved  in  the 
enterprise ;  and  If  this  is  not  due  process  of  law  It  ought 
to  be. 

There  are  other  objections  urged  by  counsel  which 
may  be  referred  to  hereafter,  but  we  pause  here  to 
consider  a  moment  the  clause  of  the  Constitution 
relied  on  by  plaintiff  in  error.  It  is  part  of  section  one 
of  the  fourteenth  amendment.  The  section  consists  of 
two  sentences.  The  first  defines  citizenship  of  the 
States  and  of  the  United  States.  The  next  reads  as 
follows:  **No  State  shaU  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  State  de- 
prive any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law." 

The  section  was  the  subject  of  the  very  full  and 
mature  consideration  of  this  court  in  the  StaMghUr- 
Bou8e  Cases,  In  those  oases  an  act  of  the  Louisiana 
Legislature,  which  confided  to  a  corporation  created 
for  the  purpose,  the  exclusive  right  to  erect  and  main- 
tain a  building  for  the  slaughter  of  live  animals  within 
the  city,  was  assailed  as  being  In  confilot  with  this  sec- 
tion. The  right  of  the  State  to  use  a  private  corpora- 
tion and  confer  upon  it  the  necessary  powers  to  carry 
into  effect  sanitary  regulations  was  affirmed,  and  the 
decision  is  applicable  to  a  similar  objection  in  the  case 
now  before  us.  The  argument  of  counsel  and  the  opin- 
ion of  the  court  in  those  cases  was  mainly  directed  to 
that  part  of  the  section  which  related  to  the  privileges 
and  immunities  of  citizens,  and  as  the  court  said  in 
the  opinion,  the  argument  was  not  much  pressed  that 
the  stotute  deprived  the  butchers  of  their  property 
without  due  process  of  law.  The  court  held  that  the 
provision  was  inapplicable  to  the  case.    16  Wall.  86. 

The  prohibition  against  depriving  the  citizen  or  sub- 
ject of  his  life,  liberty,  or  property,  without  due  pro- 
cess of  law,  is  not  new  in  the  constitutional  history  of 
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the  English  noe,  it  is  not  new  in  the  oonstitntionml 
history  of  this  oonntiy,  and  it  was  not  new  in  the 
Constitatiou  of  the  United  States  when  it  became  a 
part  of  the  fourteenth  amendment  in  U^e  year  1806. 

The  equivalent  of  the  phrase  **  due  process  of  law,** 
according  to  Lord  Ck>ke,  is  found  in  the  words  '*law 
of  the  land,'*  in  the  great  charter,  in  connection  with 
the  writ  of  habeas  corp%A9,  the  trial  by  jury,  and  other 
guarantees  of  the  rights  of  the  subject  against  the 
oppression  of  the  crown .  In  the  series  of  amendments 
to  the  Constitution  of  the  United  States,  proposed  and 
adopted  immediately  after  the  organization  of  the 
government,  which  were  dictated  by  the  jealousy  of 
the  States  as  further  limitations  upon  the  power  of 
the  Federal  government,  it  is  found  in  the  fifth,  in 
connection  with  other  guarantees  of  personal  rights 
of  the  same  character.  Among  these  are  protection 
against  prosecutions  for  crimes  unless  sanctioned  by  a 
grand  jury,  against  being  twice  tried  for  the  same 
offense,  against  the  accused  being  compelled,  In  a 
criminal  case,  to  testify  against  himlelf,  and  against 
taking  private  property  for  public  use  without  just 
compensation. 

Most  of  these  provisions,  including  the  one  under 
consideration,  either  in  terms  or  in  substance,  have 
been  embodied  in  the  Constitutions  of  the  several 
States,  and  in  one  shape  or  another  have  been  the  sub- 
ject of  judicial  construction. 

It  must  be  confessed,  however,  that  the  constitu- 
tional meaning  or  value  of  the  phrase  **  due  process  of 
law.'*  remains  to-day  without  that  satisfactory  pre- 
cision of  definition  which  judicial  decisions  have  given 
to  nearly  all  the  other  guarantees  of  personal  rights 
found  in  the  Constitutions  of  the  several  States  and 
of  the  United  States. 

It  is  easy  to  see  that  when  the  great  barons  of  Eng- 
land wrung  from  King  John,  at  the  point  of  the  sword, 
the  concession  that  neither  their  lives  nor  their  prop- 
erty should  be  disposed  of  by  the  crown,  except  as 
provided  by  the  law  of  the  land,  they  meant  by  **  law 
of  the  land  *'  the  ancient  and  customery  laws  of  the 
English  people,  or  laws  enacted  by  the  Parliament  of 
which  those  barons  were  a  controlling  element.  It 
was  not  in  their  minds,  therefore,  to  protect  them- 
selves against  the  enactment  of  laws  by  the  Parliament 
of  England.  But  when  In  the  year  of  grace  1866  there 
is  placed  in  the  Constitution  of  the  United  States  a 
declaration  that  **  no  State  shall  deprive  any  person 
of  life,  liberty  or  property,  without  due  process  of  law,'* 
can  a  State  make  any  thing  due  process  of  law  which 
by  its  own  legislation  it  chooses  to  declare  such  7  To 
affirm  this  is  to  hold  that  the  prohibition  to  the  States 
is  of  no  avail  or  has  no  application  where  the  invasion 
of  private  rights  is  effected  under  the  forms  of  State 
legislation.  It  seems  to  us  that  a  statute  which  de- 
clared In  terms,  and  without  more,  that  the  f nil  and 
exclusive  title  of  a  described  piece  of  land,  which  is 
now  in  A,  shall  be  and  is  hereby  vested  in  B,  would,  if 
effectual,  depose  A  of  his  property  without  due  pro- 
cess of  law,  within  the  meaning  of  the  constitutional 
provision. 

A  most  exhaustive  judicial  inquiry  into  the  mean- 
ing of  the  words  **  due  process  of  law,**  as  found  in  the 
fifth  amendment,  resulted  in  the  unanimous  decision 
of  this  court  that  they  do  not  necessarily  imply  a  reg- 
ular proceeding  in  a  court  of  justice,  or  after  the  man- 
ner of  such  courts.  Murray  v.  Hohoken  Land  Co,-,  18 
How.  272.  That  was  an  action  of  ejectment,  in  which 
both   plaintiff  and    defendant   asserted  title   under 


Samuel  Swartwout— the  plaintiff  by  virtue  of  an  exe- 
cution, sale,  and  deed,  made  on  a  judgment  obtained  In 
the  regular  course  of  judicial  proceedings  against  him, 
and  the  defendant  by  a  seizure  and  sale  by  a  marshal 
of  the  United  States,  made  under  a  distress  warrant 
issued  by  the  solicitor  of  the  treasury,  under  the  act 
of  Congress  of  May  20, 1820. 

When  an  account  against  an  officer  who  held  public 
money  had  been  adjusted  by  the  proper  auditing 
officer  of  the  treasury,  and  the  party  was  found  indebt- 
ed, and  neglected  or  refused  to  pay.  that  statute  an- 
thoriied  the  solicitor  of  the  treasury  to  issue  a  distress 
warrant  to  the  marshal  of  the  proper  district,  which 
from  the  date  of  its  levy  and  the  record  thereof  In  the 
District  Court,  should  be  a  lien  on  the  property  on 
which  it  was  levied  for  the  amount  due,  and  made  it 
the  duty  of  the  marshal  to  collect  the  amount  by  sale 
of  said  property  or  that  of  the  sureties  on  his  official 
bond.  It  was  urged  that  these  proceedings  deprived 
Swartwout  of  his  property  without  due  process  of  law. 
"The  objections,**  says  the  court,  **  raise  the  questions 
whether,  under  the  Constitution  of  the  United  States, 
a  collector  of  the  customs,  from  whom  a  balance  of 
account  has  been  found  to  be  due  by  accounting  offi- 
cers of  the  treasury,  designated  for  that  purpose  by 
law,  can  be  deprived  of  his  liberty  or  property  in 
order  to  enforce  payment  of  that  balance  without  the 
exercise  of  the  judicial  power  of  the  United  States, 
and  yet  by  due  process  of  law,  within  the  meaning  of 
those  terms  in  the  Constitution  ;  and  if  so,  secondly, 
whether  the  warrant  in  question  was  such  due  process 
of  law?** 

The  court  held  that  the  power  exercised  was  execu- 
tive, and  not  judicial,  and  that  the  Issue  of  the  writ 
and  proceedings  under  it  were  due  process  of  law 
within  the  meaning  of  the  Constitution.  The  history 
of  the  English  mode  of  dealing  with  public  debtors 
and  enforcing  its  revenue  laws  is  reviewed  with  the 
result  of  showing  that  the  rights  of  the  crown  In  these 
cases  had  always  been  enforced  by  summary  remedies, 
without  the  aid  of  the  usual  course  of  judicial  proceed- 
ings, though  the  latter  were  resorted  to  in  the  Excheq- 
uer Court  when  the  officers  of  the  government  deemed 
it  advisable.  And  it  was  held  that  such  a  course  was 
due  process  of  law  within  the  meaning  of  that  phrase 
as  derived  from  our  ancestors  and  found  in  our  Con- 
stitution . 

It  is  not  a  little  remarkable  that  while  this  provision 
has  been  In  the  Constitution  of  the  United  States  as  a 
restraint  upon  the  authority  of  the  Federal  government 
for  nearly  a  century,  and  while  during  all  that  time 
the  manner  in  which  the  powers  of  that  government 
have  been  exercised  has  been  watched  with  jealousy 
and  subjected  to  the  most  rig^d  criticism  in  all  Its 
branches,  this  special  limitation  upon  its  powers  has 
rarely  been  invoked  in  the  judicial  forum  of  the  more 
enlarged  theater  of  public  discussion.  But  while  it  has 
been  a  part  of  the  Constitution  as  a  restraint  upon  the 
power  of  the  States  only  a  very  few  years,  the  docket  of 
this  court  is  crowded  with  cases  in  which  we  are  asked 
to  hold  that  State  courts  and  State  legislatures  have 
deprived  their  own  citizens  of  life,  liberty,  or  property 
without  due  process  of  law.  There  is  here  abundant 
evidence  that  there  exists  some  strange  misconception 
of  the  scope  of  this  provision  as  found  in  the  four- 
teenth amendment.  In  fact  it  would  seem  from  the 
character  of  many  of  the  cases  before  us  and  the  argu- 
ments made  in  them,  that  the  clause  under  considera- 
tion is  looked  upon  as  a  means  of  bringing  to  the  test 
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of  the  deoision  of  this  ooart,  the  abstract  opinions  of 
every  unsaccessf  ul  litigant  in  a  State  court,  of  the 
justice  of  the  decision  against  him  and  of  the  merits 
of  the  legislation  on  which  such  a  decision  may  be 
founded.  If,  therefore,  it  were  possible  to  define  what 
it  is  for  a  State  to  deprive  a  person  of  life,  liberty,  or 
property  without  due  process  of  law,  in  terms  which 
would  cover  every  exercise  of  power  thus  forbidden  to 
the  State  and  exclude  those  which  are  not,  no  more 
useful  construction  could  be  furnished  by  this  or  any 
other  court  to  any  part  of  the  fundamental  law. 

But  apart  from  the  imminent  risk  of  a  failure  to 
give  any  definition  which  would  be  at  once  perspicu- 
ous, comprehensive  and  satisfactory,  there  is  wisdom, 
we  think,  in  the  ascertaining  of  the  intent  and  appli- 
cation of  such  an  important  phrase  in  the  Federal  Con- 
stitution by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which  such  decisions 
maj  be  founded.  This  court  is,  after  an  experience 
of  nearly  a  century,  still  engaged  in  defining  the  obli- 
gation of  contracts,  the  regulation  of  commerce,  and 
other  powers  conferred  on  the  Federal  government  or 
limitations  imposed  upon  the  States. 

As  contributing  to  some  extent  to  this  mode  of  de- 
termining what  class  of  cases  do  not  fall  within  its 
provision,  we  lay  down  the  following  proposition  as 
applicable  to  the  case  before  us. 

That  whenever  by  the  laws  of  a  State,  or  by  State  au- 
thority, a  tax,  assessment,  servitude,  or  other  burden 
is  imposed  upon  property  for  the  public  use,  whether 
it  be  of  the  whole  State  or  of  some  more  limited  por- 
tion of  the  community,  and  those  laws  provide  for  a 
mode  of  confirming  or  contesting  the  charge  thus  im- 
posed, in  the  ordinaiy  courts  of  justice,  with  such  no- 
tice to  the  person,  or  such  proceeding  in  regard  to  the 
property  as  is  appropriate  to  the  nature  of  the  case, 
the  judgment  in  such  proceedings  cannot  be  said  to 
deprive  the  owner  of  his  property  without  due  pro- 
cess of  law,  however  obnoxious  it  nuty  be  to  other 
objections. 

It  may  violate  some  provision  of  the  State  Constitu- 
tion against  unequal  taxation,  but  the  Federal  Consti- 
tution imposes  no  restraints  on  the  States  in  that 
regard.  If  private  property  be  taken  for  public  uses 
without  just  compensation,  it  must  be  remembered 
that  when  the  fourteenth  amendment  was  adopted,  the 
provision  on  that  subject  in  immediate  Juxtaposition 
in  the  fifth  amendment  with  the  one  we  are  construing 
was  left  out,  and  this  was  taken.  It  may  possibly 
violate  some  of  those  principles  of  general  constitu- 
tional law  which,  if  we  were  sitting  in  review  of  a 
Circuit  Court  of  the  United  States,  as  we  were  in  the 
Topeka  Caae^  20  Wall.  656,  we  could  take  jurisdiction 
of.  But  however  this  may  be,  or  under  whatever  other 
clause  of  the  Federal  Constitution  we  may  review  the 
case,  it  is  not  possible  to  hold  that  where  by  the  laws 
of  the  State  the  party  aggrieved  has,  as  regards  the 
issues  affecting  his  property,  a  fair  trial  in  a  court  of 
justice,  according  to  the  modes  of  proceeding  applica- 
ble to  such  case,  that  he  has  been  deprived  of  that 
property  without  due  process  of  law.  This  was  clearly 
stated  by  this  court,  speaking  by  the  Chief  Justice,  in 
the  ease  of  Kennard  v.  Morgan^  02  U.  S.  480,  and  re- 
peated in  substance  in  the  case  of  MoMiUan  v.  Ander- 
son,  at  the  present  term. 

This  proposition  covers  the  present  case.  Before  the 
aeiit  eould  be  ooUeoted  or  become  effsotoal,  the 


statute  required  that  the  tableau  of  assessments 
should  be  filed  in  the  proper  District  Court  of  the 
State,  that  personal  service  of  notice  with  reasonable 
time  to  object  should  be  served  on  all  owners  who 
were  known  and  within  reach  of  process,  and  due  ad- 
vertisement made  as  to  those  who  were  unknown,  or 
could  not  be  found.  This  was  complied  with,  and  the 
party  complaining  here  appeared  and  had  a  full  and 
fair  hearing  in  the  court  of  the  first  instance,  and 
afterward  in  the  Supreme  Court.  If  this  be  not  due 
process  of  law,  then  the  words  can  have  no  definite 
meaning  as  used  in  the  Constitution. 
One  or  two  errors  assigned  and  not  mentioned  in  the 
earlier  part  of  this  opinion  deserve  a  word  or  two. 

It  is  said  that  plaintiff's  property  had  pre- 
viously been  assessed  for  the  same  purpose  and  the 
assessment  paid.  If  this  be  meant  to  deny  the  right 
of  the  State  to  tax  or  assess  property  twice  for  the 
same  purpose,  we  know  of  no  provision  in  the  Federal 
Constitution  which  forbids  this  or  which  forbids  un- 
equal taxation  by  the  States.  If  the  act  under  which 
the  former  assessment  was  made  is  relied  on  as  a  con- 
tract against  further  assessments  for  the  same  purpose, 
we  concur  with  the  Supreme  Court  of  Louisiana  in 
being  unable  to  discover  such  a  contract. 

It  is  said  that  part  of  the  property  of  plaintiff  as- 
sessed is  not  benefited  by  the  improvement.  But  this 
is  a  matter  of  detail  with  which  this  court  cannot 
interfere  if  it  were  clearly  so,  but  it  is  hard  to  fix  a 
limit  within  these  two  parishes  where  property  would 
not  be  benefited  by  the  removal  of  the  swamps  and 
marshes  which  are  within  their  bounds. 

And  lastly  and  most  strongly  it  is  uiged  that  the 
court  rendered  a  personal  judgment  against  the  owner 
for  the  amount  of  the  tax,  while  it  also  made  it  a 
charge  upon  the  land.  It  is  uiged  with  force,  and 
some  highly  respectable  authorities  are  cited  to  sup- 
port the  proposition,  that  while  for  such  improvements 
as  this  a  part  or  even  the  whole  of  a  mairs  property 
connected  with  the  improvement  may  be  taken,  no 
personal  liability  can  be  imposed  on  him  in  regard  to 
it.  If  this  were  a  proposition  coming  before  us  sitting 
in  a  State  court,  or  perhaps  in  a  Circuit  Court  of  the 
United  States,  we  might  be  called  upon  to  decide  it, 
but  we  are  unable  to  see  that  any  of  the  provisions 
of  the  Federal  Constitution  authorizes  us  to  reverse  the 
judgment  of  a  State  court  on  that  question.  It  is  not 
one  which  is  involved  in  the  phrase,  "  due  process  of 
law,"  and  none  other  is  called  to  our  attention  in  the 
present  case. 

As  there  is  no  error  in  the  judgment  of  the  Supreme 
Court  of  Louisiana,  of  which  this  court  has  cognizance, 
it  is  affirmed. 

Mr.  Justice  Bbadley.  In  the  conclusion  and  general 
tenor  of  the  opinion  just  read,  I  concur.  But  I  think 
it  narrows  the  scope  of  inquiry  as  to  what  is  due  pro- 
cess of  law  more  than  it  should  do. 
It  seems  to  me  that  private  property  may  be  taken  by  a 
State  without  due  process  of  law  in  other  ways  than  by 
mere  direct  enactment  or  the  want  of  a  judicial  proceed- 
ing. If  a  State,  by  its  laws,  should  authorize  private 
property  to  be  taken  for  public  use  without  compensa- 
tion (except  to  prevent  its  falling  into  the  hands  of  an 
enemy,  or  to  prevent  the  spread  of  a  conflagration,  or 
in  virtue  of  some  other  imminent  necessity  where  the 
property  itself  is  the  cause  of  the  public  detriment), 
I  think  it  would  be  depriving  a  man  of  his  property 
without  due  process  of  law.    The  exceptions-noted  im- 
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plj  that  the  nature  and  cause  of  the  taking  are  proper 
to  be  conaidered.  The  distress-warrant  issued  in  the 
case  of  Murray*8  Lessee  v,  Hohoke^i  Land  and  Im^ 
provement  Co,y  18  How.  272,  was  sustained  because 
it  was  in  consonance  with  the  usage  of  the  English 
government  and  our  State  governments  in  collecting 
balances  due  from  public  accountants ;  and  hence  was 
**  due  process  of  law.**  But  the  court  in  that  case 
expressly  holds  that  '*  It  is  manifest  that  It  was  not 
left  to  the  legislative  power  to  enact  anj  process  which 
might  be  devised.  The  article  is  a  restraint  on  the 
legislative  as  well  as  the  executive  and  judicial  power 
of  the  government,  and  cannot  be  so  construed  as  to 
leave  Congress  free  to  make  any  process  *  due  process 
of  law  *  by  its  mere  wUl  .*'—  (p.  276.)  I  think,  there- 
fore, we  are  entitled,  under  the  fourteenth  amendment, 
not  only  to  see  that  there  is  some  process  of  law,  but 
"  due  process  of  law,**  provided  by  the  State  law  when 
a  citizen  is  deprived  of  his  property ;  and  that  in  judg- 
ing  what  is  '*  due  process  of  law  **  respect  must  be  had 
to  the  cause  and  object  of  the  taking,  whether  under 
the  taxing  power,  the  power  of  eminent  domain,  or  the 
power  of  assessment  for  local  improvements,  or  none 
of  these:  and  if  found  to  be  suitable  or  admissible 
in  the  special  case,  It  will  be  adjudged  to  be  *'  due 
process  of  law:**  but  if  found  to  be  arbitrary,  oppress- 
ive and  unjust,  it  maybe  declared  to  be  not*' due 
process  of  law.**  Such  an  examination  may  be  made 
without  interfering  with  that  large  discretion 
which  eveiy  legislative  power  has  of  making  wide 
modifications  In  the  forms  of  procedure  In  each  case, 
according  as  the  laws,  habits,  customs,  and  prefer- 
ences of  the  people  of  the  particular  State  may  require. 


PROOF  OF  WILLFUL  BURNING  IN  ACTIONS 
FOR  INSURANCE  MONEY. 

OOUBT  OF  ERROBS  AND  APPEALS  OF  NEW  JBBSBY, 
NOYBMBBB  TBRM,  1877. 

KaNB  V.  THB  HIBSBNIA  INSUBANOB  COMPAKr. 

In  an  action  on  a  policy  of  insurance  against  loss  by  lire, 
where  the  defense  Is  that  the  property  was  willfully 
burned  by  the  assured,  the  rule  in  civil,  and  not  in 
criminal  oases,  as  to  the  fuaWLum  of  proof,  applies,  and 
a  charge  to  the  jury  that  the  defendant  is  bound  to  es- 
tablish the  defense  beyond  a  reasonable  doubt,  and  by 
the  same  measure  of  proof  that  would  be  necessary  to 
convict  the  plaintUf  if  he  was  on  trial  upon  an  inolct- 
ment  charging  that  olfense,  is  erroneous.  TtwirUU  v. 
BeaumoTU,  8  J.  B.  Moore,  612;  1  Bing.  889,  disapproved.* 

N  error  to  the  Supreme  Court.  Kane  brought  an 
action  of  assumpsit  against  the  insurance  com- 
pany on  two  policies  of  insurance  (not  under  seal), 
against  loss  by  fire.  The  defense  was  that  the  build- 
ing Insured  was  burned  by  design,  with  the  knowledge 
and  procurement  of  the  plaintiif. 

The  defendant's  counsel  asked  the  court  to  charge 
the  jury  that,  as  to  the  defense  of  burning  by  design, 
while  the  burden  of  proof  was  on  the  defendant  to 
establish  this  defense.  It  was  only  necessary  to  do  so 
by  the  fair  weight  or  preponderance  of  the  evidence. 
The  court  refused  so  to  charge,  and  charged  the  jury 
that.  In  order  to  make  out  such  defense,  the  defend- 
ant was  bound  to  establish  the  same  beyond  a  reason- 
able doubt,  and  by  the  same  measure  of  testimony 
that  would  be  necessary  to  convict  the  plaintiff  if  tried 
under  an  Indictment  charging  that  offense. 


0 


j/J^Beerefwenoe  to  recent  cases  on  this  subject,  16  Alb. 


The  question  of  the  correctness  of  this  Instruction 
was  reserved  and  heard  before  the  Supreme  Court. 
Kane  v.  Uibemia  Inaurcmoe  Company  ^  9  Vroom,  441. 
The  decision  of  the  Supreme  Court  being  adverse  to 
the  defendants,  the  case  was  removed  by  them  to  this 
court,  by  writ  of  error,  on  exceptions  sealed  at  the 
trial. 

For  the  plaintiff  In  error,  Jouph  CouU  and  B.  C. 
Pitney, 

Contra,  F.  Voorheea  and  J.  0.  Ten  Eyck, 

The  opinion  of  the  court  was  delivered  by 

Dkpub,  J.  The  writ  of  error  brings  up  for  review 
the  propriety  of  the  judge's  charge. 

It  is  conceded  that  there  Is  a  difference  between  olvU 
and  criminal  cases  in  respect  to  the  degree  or  quantity 
of  evidence  necessary  to  determine  the  verdict  of  a 
jury.  In  civil  cases  It  Is  the  duty  of  the  jury  to  find 
for  the  party  In  whose  favor  the  evidence  preponder- 
ates ;  but  In  criminal  cases,  the  accused  should  not  be 
convicted  upon  any  preponderance  of  evidence  unless 
it  generates  full  belief  of  the  fact,  to  the  exclusion  of 
all  reasonable  doubt.  8  Greenl.  £v.,  S  29;  Best  on 
Ev.,  S  95.  But  It  Is  contended  that  there  is  an  excep- 
tion to  this  genera]  rule,  where  the  issue  in  a  civU  case 
Is  one  In  which  crime  Is  Imputed,  and  the  guilt  or  in- 
nocence of  a  party  Is  directly  or  Incidentally  Involved. 
In  such  cases,  It  Is  said  that  the  presumption  of  Inno- 
cence Is  to  have  as  great  effect  as  in  criminal  trials, 
and  that  to  justify  a  verdict  against  the  party  to  whom 
crime  is  imputed,  the  evidence  adduced  must  be  such 
as  would  be  sufficient  to  convict  upon  an  Indictment 
for  the  crime  imputed.  2  QreenL  £v.,  I§  408,  426; 
1  Taylor  on  Bv.,  97,  a. 

This  exception  is  most  frequently  invoked  In  actiona 
of  libel  and  slander,  where  a  justification  Imputing 
crime  Is  pleaded,  and  actions  on  fire  policies,  where 
the  defense  Is  that  the  property  was  willfully  burned 
by  the  Insured. 

Actions  of  libel  and  slander  on  an  issue  upon  such  a 
justification,  as  civil  actions,  may  be  regarded  as  ex- 
ceptional In  character.  A  defendant  In  such  an  action, 
if  he  was  warranted  In  giving  publicity  to  the  defama- 
tory words  by  the  occasion  of  publishing  or  uttering 
them,  may  dlschai^ge  himself  If  he  shows  by  a  prepon- 
derance of  evidence  that  the  occasion  was  such. as  to 
make  the  communication  a  privileged  communication. 
But  if  he  published  or  uttered  the  defamatory  words 
under  other  circumstances,  In  doing  so  he  was  a  mere 
volunteer,  without  any  personal  or  private  interest  In 
the  subject-matter.  In  putting  his  justification  on  the 
ground  of  the  plaintiffs  guilt  of  the  accusation,  he 
undertakes  to  prove  the  plaintiffs  guilt,  which  com- 
prises not  only  the  doing  of  the  act,  but  also  the  in- 
tent, which  the  law  denounces  as  crimlnaL  As  a  mat- 
ter of  pleading,  he  is  bound  to  plead  with  precision,  a 
justification  as  broad  as  the  accusation  attempted  to 
be  justified,  and  containing  all  the  Ingredients  neces- 
sary to  the  commission  of  the  crime :  and  as  a  question 
of  evidence,  he  Is  bound  to  make  his  proof  co-extenslve 
with  the  averments  In  his  plea.  Under  such  circum- 
stances, It  is  neither  Impolitic  nor  unreasonable  to 
require  the  truth  of  the  accusation  to  be  established  by 
the  same  degree  of  proof  as  Is  required  on  the  trial  of 
an  indictment.  The  mistake  is  In  overlooking  the 
exceptional  character  of  this  class  of  actions,  and  de. 
duclng  from  them  a  rule  of  evidence,  to  be  applied  in 
other  civil  cases,  for  the  enforcement  of  contracts  or 
the  reooveiy  of  damages  for  injuries  to  the  person  or 
property,  where  the  presence  of  the  crime,  if  It  appear 
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in  'the  facts  relied  on  to  make  a  case  or  a  defeuse,  is 
whollj  fortnitooii.  The  distinction  between  cases 
where  the  commission  of  crime  is  directly  in  issue,  and 
where  it  is  only  incidentally  involved,  is  recognized  by 
Mr.  Stephen  in  his  excellent  summary  of  the  law  of 
evidence.  In  cases  where  crime  is  directly  in  issue, 
the  author  states  the  rule  to  be,  that  the  proof  must 
be  beyond  a  reasonable  doubt,  whether  the  action  be 
civil  or  criminal ;  but  where  the  guilt  arises  only  in- 
cidentally in  a  case,  he  regards  it  as  determining 
merely  the  burden  of  proof.  Stephen  on  £v.,  art.  94, 
p.  115. 

In  an  action  on  a  contract  of  insurance,  a  defense 
that  the  loss  was  caused  by  the  willful)  act  of  the  as- 
sored,  does  not  necessarily  involve  a  criminal  accusa- 
tion. It  rests  upon  the  legal  maxim  that  no  man  shall 
be  permitted  to  derive  advantage  from  his  own  wrong. 
**  It  is,**  says  Lord  Campbell,  C.  J.,  **  a  maxim  of  our 
insurance  law,  and  of  the  insurance  laws  of  all  com- 
mercial nations,  that  the  assured  cannot  seek  indem- 
nity for  a  loss  produced  by  his  own  wrongful  act.*' 
Thompson  v.  Hopper^  6  E.  &  B.  171, 196.  In  that  case, 
which  was  an  action  on  a  marine  policy,  a  plea  that 
the  plaintifb  knowingly,  willfully  and  improperly  sent 
the  ship  to  sea  at  a  time  when  it  was  dangerous  for  her 
to  go  to  sea  in  the  state  and  condition  in  which  she 
then  was,  and  wrongfully  and  improperly  caused  and 
permitted  the  ship  to  be  and  remain  on  the  high  seas, 
near  to  the  shore,  in  the  state  and  condition  aforesaid, 
without  a  master  and  without  a  proper  crew  to  man- 
age and  navigate  her,  etc.,  and  that  the  ship,  by  reason 
of  the  premises,  was  wrecked,  was  held  to  disclose  a 
good  defense.  In  delivering  the  judgment  of  the 
court.  Lord  Campbell  said,  **  according  to  the  state- 
ment in  this  plea,  the  plaintUfB*  loss  was  caused  by 
their  wrongful  act,  and,  if  so,  I  think  there  was  no 
necessity  to  characterize  it  as  being  either  felonious  or 
fraadnlent.*'  Knowledge  and  willfulness  and  a  loss 
resulting  directly  and  immediately  from  such  wrong- 
ful act,  are  the  essential  elements  of  such  a  defense. 
Dudgeon  v.  Pembroke,  L.  R.,  9  Q.  B.  681;  1  Q.  B. 
Dlv.  96;  2  App.  Cas.  284;  TTiompson  v.  Hopper,  E.,  B. 
&  £.  1088. 

Under  a  fire  policy,  the  assured  may  recover  for  a 
loss  occasioned  by  mere  carelessness,  without  fraud  or 
willful  misconduct.  But  to  make  defense  to  the  action, 
the  defendants  need  not  prove  that  the  plaintiff  had 
committed  an  Indictable  offense.  It  Is  sufficient  If  It 
be  shown  that  the  plaintiff  purposely  and  wantonly 
set  fire  to  the  property  Insured.  Schmidt  v.  N,  F.  U, 
M,  F,  Jns.  Co.,  1  Gray,  529.  At  common  law,  and  In- 
dependently of  the  act  of  1859  (Rev.,  p.  242),  a  man 
might  bum  his  own  house  without  Incurring  liability 
to  indictment,  unless  It  was  so  situated  with  respect 
to  the  houses  of  others  as  to  endanger  their  safety.  2 
East's  PI.  1027,  §  7 ;  1034,  §  11 ;  StaU  v.  Fish,  8  Dutcher, 
828.  After  the  act  of  1859  became  a  law,  a  man  might 
still,  without  criminal  responsibility,  burn  his  own 
house,  if  it  was  done  without  Intent  to  prejudice  the 
insurance  thereon.  Indeed,  cases  may  arise  where  the 
assured  may  procure  the  destruction  by  fire  of  his 
property,  with  Intent  to  defraud  the  Insurer,  and  not 
be  liable  to  indictment  under  the  statute.  Criminal 
laws  are  essentially  local  In  their  operation,  and  the 
Incitement  In  a  foreign  jurisdiction  to  the  commission 
of  a  crime  in  this  State,  is  not  indictable  under  our 
laws.  Therefore,  one  who,  In  another  State,  procures 
another  to  enter  this  State  and  commit  a  crime.  Is  not 
guilty  of  any  offense  ponlshabla  by  tha  laws  of  thlB 


SUte.  StaU  v.  Wyckojf,  2  Vroom,  65.  And  yet  it  can- 
not be  doubted  that,  before  the  act  of  1859,  an  insur- 
ance company  might  successfully  defend  on  the 
ground  that  the  assured  willfully  caused  the  destruc- 
tion of  the  property  insured,  and  that  such  defense 
may  be  made  where  the  assured  is  so  circumstanced 
as  not  to  be  indictable  under  the  statute.  A  contract 
for  indemnity  In  such  case  would  be  absurd,  and,  so 
far  as  it  related  to  a  voluntary  and  Intended  loss, 
would  be  void  In  law.    1  PhiUips*  Ins.,  §  1046. 

The  doctrine  that,  in  an  action  on  a  policy,  the  de- 
fense that  the  plaintiff  had  willfully  set  fire  to  the 
premises  must  be  as  fully  and  satisfactorily  proved  as 
If  the  plaintiff  were  on  trial  on  indictment,  origiuated 
in  the  case  of  ThurteU  v.  Beaumont,  8  J.  B.  Moore,  612; 

1  Bing.  889.  This  ruling  is  adopted  by  Mr.  Greeuleaf 
and  Mr.  Taylor,  and  is  strongly  approved  by  the  latter 
writer.  2  Greenl.  £v.,  S  418;  1  Taylor's  £v.  (5th  ed.) 
97,  a.  It  Is  disapproved  by  Mr.  Wharton,  and  is  vigor- 
ously assailed  by  Mr.  May,  the  author  of  May  on  In- 
surance,  in  an  article  in  the  American  Law  Review. 

2  Whart.  £v.,  §  1246;  10  Am.  Law  Rev.  642. 

The  decision  on  this  point,  in  ThurteU  v.  BeoiMnont, 
was  made  on  an  application  for  a  rule,  and  without 
much  consideration.  It  has  never  received  approval 
In  the  English  courts,  although,  as  a  rule  of  evidence, 
occasions  have  repeatedly  arisen  for  its  adoption  and 
application.  The  cases  decided  upon  the  English  Car- 
riers* Act(U  Geo.  IV,  and  1  Wm.  IV,  ch.  68),  and 
the  Bribery  Act  (17  and  18  Vict.,  ch.  102),  are  cases  in 
which  a  rule  requiring  the  same  measure  of  proof  in 
civil  as  in  criminal  cases,  where  the  facts  in  support 
of  a  civil  liability  would  tend  to  establish  a  criminal 
charge,  would  be  expected  to  be  applied,  If  any  such 
rule  existed. 

The  Carriers*  Act  relieves  a  carrier  from  responsi- 
bility for  the  loss  of  or  Injury  to  goods  In  certain 
oases,  unless  the  loss  or  Injury  arose  from  the  felonious 
acts  of  his  servants.  In  several  cases  the  question  has 
been  before  the  English  courts,  whether  the  evidence 
was  sufficient  to  bring  the  case  within  this  exception. 
G.  W.  Railway  Co,  v.  RimeU,  18  C.  B.  575;  Metcalfe  v. 
L.AB.A  S.  C.  J^  Co.,  4  C.  B.  (N.  8.)  307;  Vaughton  v. 
X.  <fc  N.  W.  R.  Co.,  Law  Rep.,  OExch.  93;  McQueeny, 
G.  W.  R.  Co,,  Law  Rep.,  10  Q.  B.  569.  In  none  of 
these  cases  was  Thurtell  v.  Beaumont  cited,  or  any 
reference  made  to  the  necessity  of  establishing  the 
issue  by  the  weight  of  evidence  required  In  criminal 
cases.  On  the  contrary,  it  Is  apparent,  from  the  ob- 
servations of  the  judges,  that  the  Issue  was  treated  of 
as  one  to  be  determined  by  the  simple  weight  of  evi- 
dence, as  In  other  civil  cases. 

By  the  Bribery  Act  (17  and  18  Vict.,  ch.  102),  It  was 
provided  that  any  person  who,  directly  or  indirectly, 
by  himself,  or  any  other  person,  in  his  behalf,  should 
give  or  promise  any  money,  etc.,  to  any  voter,  to  In- 
duce him  to  vote,  etc.,  should  be  guilty  of  a  misde- 
meanor, and  should  also  be  liable  to  forfeit  the  sum  of 
£100  to  any  person  who  should  sue  for  the  same. 

In  Cooper  v.  Slade,  reported  In  6  E.  &  B.  447,  and  In 
6  H.  of  L.  Cas.  746,  the  action  was  for  a  penalty  under 
this  act.  The  judge  (Baron  Parke),  at  the  trial, 
charged  the  jury  that  if  they  were  satisfied,  upon  the 
evidence,  that  the  defendant  did,  by  himself,  or  any 
other  person  on  his  behalf,  promise  money  to  the 
voter  to  induce  him  to  vote,  they  ought  to  find  for  the 
plaintiff.  This  direction  was  held,  by  the  House  of 
liords,  to  be  a  right  direction.  On  the  review,  the  case 
was  discussed,  largely,  on  the  sufficiency -of  tha  evi< 
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dence  to  sustain  a  verdict  against  the  defendant.  TTittr- 
tell  V.  Beaumont  was  not  cited,  nor  was  tlie  case  con- 
sidered by  ttie  courts  as  if  the  sufficiency  of  the  evidence 
to  sustain  a  criminal  accusation  was  at  all  involved. 
The  only  judge  who  adverted  to  the  rule  of  evidence 
as  to  the  degree  of  proof  necessary  to  the  finding  of  a 
verdict,  was  Justice  Willes,  in  the  House  of  Lords. 
He  asked  that  he  might  be  excused  for  referring  to  an 
authority  *'  in  support  of  the  elementary  proposition 
that  in  civil  cases  the  preponderance  of  probability 
may  constitute  sufficient  ground  for  a  verdict,  and 
then  cited,  at  length,  a  passage  from  Newis  v.  Lark, 
Plowd.  412,  and  referred  to  Best  on  Ev.  (2d  ed.)  114. 
The  passage  cited  from  Plowden  is  one  in  which  cer- 
tainty in  pleading  is  contrasted  with  sufficiency  of 
proof,  and  it  is  said  that  **  where  the  matter  has  gone 
so  far  that  the  parties  are  at  issue,  *  *  so  that  the 
juiy  is  to  give  a  verdict  one  way  or  the  other,  then,  if 
the  matter  is  doubtful,  they  may  find  their  verdict 
upon  that  which  appears  the  most  probable."  The 
reference  to  Best  is  the  paragraph  (§  95)  in  which 
the  author  adverts  to  the  **  strong  and  marked  differ- 
ence as  to  the  effect  of  evidence  in  civil  and  criminal 
proceedings,"  and  states  the  rule  to  be  that,  in  civil 
cases,  a  inere  preponderance  of  probability — due  regard 
being  had  to  the  burden  of  proof— is  a  sufficient  basis 
of  decision.  These  observations  of  the  learned  judge 
are  entitled  to  peculiar  f orc«i  from  the  fact  that  they 
related  to  an  action  upon  a  statute  which  made  the 
same  acts  from  which  a  civil  liability  resulted,  also  the 
ground  of  a  conviction  upon  an  indictment. 

It  may  safely  be  said  that  Thvrtell  v.  BeaumonU  in 
principle,  stands  alone  and  unsupported  in  the  English 
courts,  except  In  actions  of  libel  and  slander,  which 
are  to  be  regarded  as  exceptional,  and  resting  upon 
considerations  peculiar  to  the  nature  of  the  actions 
and  of  the  injuries  for  which  they  are  brought. 

In  the  courts  of  this  country,  the  principle  adjudged 
in  ThurteU  v.  Beaumont  has  received  but  slender  sup- 
port, except  in  libel  and  slander  cases.  The  weight  of 
authority  is  decidedly  against  the  soundness  of  the  rule 
there  propounded,  in  its  application  to  actions  on  poli- 
cies of  insurance,  as  well  as  other  civil  actions,  where 
the  issue  is  such  that,  for  ita  support,  a  case  must  be 
made  such  as  would  afford  ground  for  an  indictment. 
In  Gordon  v.  Parmelee,  16  Gray,  418,  It  was  held  that 
in  an  action  on  a  promissory  note,  the  defense  that  the 
note  was  obtained  by  false  and  fraudulent  representa- 
tions, might  be  sustained  by  a  preponderance  of  evi- 
dence, as  in  other  civil  cases,  and  that  it  was  not  in- 
cumbent on  the  defendant  to  establish  it  by  proof 
beyond  a  reasonable  doubt,  although  the  defense  was 
based  on  a  charge  of  fraudulent  representations  such 
as  might  be  the  subject  of  a  criminal  prosecution.  In 
Bi-ckdish  V.  Bliaa,  36  Vt.  828,  the  action  was  in  trespass 
for  burning  the  plaintiffs  building,  and  the  evidence 
showed  that  the  defendant,  if  guilty  of  trespass,  had 
set  fire  to  the  building  designedly,  and  was  guilty  of 
the  crime  of  arson.  The  court,  nevertheless,  held  that, 
it  being  a  civil  cause,  the  issue  must  be  determined  by 
the  fair  preponderance  of  evidence.  A  similar  decis- 
ion was  made  in  Munson  v.  Atwood,  80  Conn.  102, 
which  was  an  action  on  a  statute  which  gave  the  right 
to  recover  the  treble  value  of  property  feloniously 
taken.  In  trover,  where  the  evidence  was  such  as  to 
involve  a  charge  of  larceny,  a  direction  to  the  jury 
that  the  evidence,  to  justify  a  verdict  against  the  de- 
fendant, must  satisfy  them  of  the  truth  of  the  charge 


beyond  a  reasonable  doubt,  was  held  to  be  erroneous. 
Bi88el  V.  Wert,  35  Ind.  54. 

The  decisions  in  actions  on  policies  of  insurance 
against  loss  by  fire  are  mainly  to  the  same  effect.  In 
Schmidi  v.  N,  F.  U,  M,  Fire  Ins.  Co,,  1  Gray,  629,  the 
defense  was,  that  the  plaintiff  had  purposely  set  fire  to 
the  property  insured,  and  burned  it ;  and  it  was  held 
that  the  judge  properly  refused  to  instruct  the  jury 
that  they  must  be  satisfied,  beyond  a  reasonable  doubt, 
of  the  truth  of  this  defense.  The  criticism  on  this 
case,  in  the  court  below,  that  the  instruction  actually 
given  was,  in  substance,  equivalent  to  an  instruction 
that  the  defense  must  be  established  beyond  a  reason- 
able doubt,  and  that  the  case,  if  it  does  not  inferen- 
tlally  recognize  the  rule  in  ThurteU  v.  Beaumont,  is  of 
no  value  as  an  authority  against  it,  though  warranted 
by  some  expressions  of  the  judge,  in  his  opinion,  is 
shown  to  be  untrue.  In  fact,  by  the  opinion  of  the 
same  judge,  in  Gordon  v.  Parmelee,  15  Gray,  418.  In 
the  latter  case,  he  adverts  to  the  case  in  1  Gray,  and 
declares  it  was  not  the  purpose  of  the  court  to  sanc- 
tion any  exception  to  the  rule,  or  to  say  tliat,  in  any 
civil  action,  the  jury  were  not  to  decide  by  the  pre- 
ponderance of  the  proof  or  the  weight  of  the  evidence ; 
and  he  closes  his  opinion  by  saying  that  *'  in  the  opin- 
ion of  the  court.  It  is  better  that  the  rule  be  uniform, 
leaving  the  instruction,  that  the  jury  must  l>e  satisfied 
of  the  guilt  of  the  party  beyond  a  reasonable  doubt, 
to  apply  solely  to  criminal  cases."  In  the  following 
oases,  also.  In  actions  on  fire  policies,  where  the  de- 
fense was  a  willful  destruction,  by  the  assured,  uf  the 
property  insured,  the  rule  of  evidence  adopted  in 
ThurteU  v.  Beaumont  was  repudiated,  and  the  correct 
rule  declared  to  be  that,  in  civil  cases,  the  verdict 
should  be  determined  by  the  preponderance  of  the 
evidence,  without  regard  to  the  fact  that  in  the  de- 
fense was  involved  a  charge  which  might  be  made  the 
ground  of  a  criminal  prosecution.  Scott  v.  Home  Ins. 
Co.,  1  DiU.  O.  C.  105;  Huchberger  v.  Merohanta'  Fire 
ln8.  Co.,  4  Bissel's  C.  G.  285;  Washington  Ins.  Co.  v. 
Wilson,  7  Wis.  189;  Blaeser  v.  M.  M.  M.  Ins.  Co.,  87 
Wis.  81;  Rothschild  v.  Amer.  Cent.  Ins.  Co.,  82  Mo. 
858;  uEtna  Ins.  Co.  v.  Johnson,  11  Bush,  587;  Hojfman 
V.  W.  M.  A  F.  Ins.  Co.,  1  La.  Ann.  218;  Wightman  v. 
Same,  8  Bob.  442. 

I  fully  concur  in  these  decisions,  and  the  reasoning 
on  which  they  are  founded. 

In  actions  where  usury  was  pleaded.  It  has  been  said 
that  the  defense  must  be  established  beyond  a  reason- 
able doubt.  Conovery.  Van  Mater,  8  C.  E.  Green, 
481;  Taylor  y.  Morris,  7  id.  808.  This  language  was 
used,  perhaps  inconsiderately,  to  express  the  quantity 
of  evidence  that,  under  the  circumstances,  should  l>6 
required  to  defeat  the  plaintiff's  security,  without  in- 
tending to  assert  that,  as  a  rule  of  law,  the  same 
measure  of  proof  should  be  required  in  civil  as  in 
criminal  cases.  So  also  In  suits  on  fire  policies,  on  a 
defense  like  that  in  the  present  case,  judges,  in  their 
instructions  to  juries,  have  commented  on  the  gravity 
of  the  charge  contained  in  such  a  defense,  and  have 
put  the  presumption  of  innocence  in  the  scales  as  an 
element  to  weigh  in  favor  of  the  plaintiff  and  decide 
the  issue,  if  the  evidence  was  not  entirely  satisfactory. 
The  charge  of  Judge  Davis,  in  Huchberger  v.  Ifcr- 
c/iants*  Fire  Insurance  Company,  and  of  Judge  Dillon, 
in  Scott  V.  Bome  Insurance  Company,  and  of  Chief  Jus- 
tice Whelpley,  in  Poioers  v.  Market  Fire  Insurance 
Company^  in  the  Morris  Circuit,  are^-egcamples  e f  this 
Digitized  by  VjOOQIC 
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mode  of  dealing  with  the  enbjeot  in  the  practioai  ad- 
miuiBtration  of  the  law.  But  in  each  of  these  oases 
the  judge  was  careful  to  instraot  the  juiy  that  the 
rule  of  law  in  criminal  cases,  with  respect  to  the  quan- 
turn  of  proof,  was  not  to  be  applied. 

A  judge  maj  make  such  comments  on  the  evidence 
as  he  deems  proper,  and  may  advise  and  instruct  the 
jury  with  respect  to  the  degree  of  proof  they  should 
require  to  decide  the  issue  under  the  circumstances 
of  the  particular  case.  But  a  charge  that,  as  a  ques- 
tion of  law,  proof  beyond  a  reasonable  doubt  is  re- 
quired, is  quite  a  different  thing.  While  it  is  imprac- 
ticable to  frame  a  satisfactory  definition  of  the  expres- 
sion ^'reasonable  doubt,"  yet  the  effect  of  a  charge,  in 
this  language,  is  a  matter  of  almost  eveiy  day's  obser- 
vation. Eveiy  one  familiar  with  administration  of 
justice  can  recall  instances  in  which  defendants,  under 
such  an  instruction,  have  been  pronounced  not  guilty, 
when  the  evidence  of  g^ilt  was  quite  convincing. 

The  importance  of  preserving  the  distinction  be- 
tween civil  and  criminal  cases  increases  with  the 
growth  of  the  criminal  law.  Almost  every  tortious 
act  is  by  statute  made  indictable,  if  done  willfully  or 
maliciously,  and  the  courts  should  be  reluctant  to 
adopt,  in  civil  cases,  the  rules  peculiar  to  criminal  law, 
lest  wrong-doers  be  enabled  to  avoid  civil  liability,  as 
well  as  escape  criminal  responsibility,  under  cover  of 
the  rules  of  criminal  prosecution,  the  object  of  which 
is  punishment  only. 

The  judgment  should  be  reversed. 

Judffment  reversed, 

INFRINGEMENT  OF  TRADE-MARKS. 

NEW  YORK  8UPRBMB  COURT,  SPECIAL  TERM,  JAN- 
UARY, 1878. 

E«BiOCH  MOBOAN  SONS'  CO.  Y.   SgHWACHHOVSR. 

Plaintiff  had  for  manvyears  made  and  aold  a  soap  named 
bj  him  '^Sapolia.'*  Bach  calce  sold  was  inolosed  in  two 
wrappers,  a  tin-foil  and  a  blue  one,  the  wrappers  contain- 
ing the  name  of  the  soap  and  certain  pnnted  words 
and  outs.  Defendant  offered  for  sale  a  soap  he  called 
'^Sapbia."  Each  cake  was  inclosed  in  a  tln-foU  and  a 
blue  wrapper*  containing  printed  words  and  fl^nires  differ- 
ing entirely  from  those  on  plaintiff's  wrappers,  but  having 
a  general  resemblance  and  calculated  to  deceive  the  pub- 
lic into  a  belief  that  the  soap  was  that  manufactured  bf 
plaintiff.  Hddj  that  plaintiff  was  entitled  to  an  injunction 
restraining  defendant  from  vending  his  soap  In  the  tin- 
foil and  blue  wrapper. 

For  the  accomplishment  of  a  fraud  In  such  cases  as  this, 
two  circumstances  are  required :  First,  to  mislead  the 

Subtle,  and,  next,  for  defendant  to  preserve  his  own  in- 
iriduaUty. 

ACTIOK  to  restrain  defendants  from  infringing 
plaintilTs  trade-marks.  Plaintiff  had  for  many 
years  previous  to  the  commencement  of  the  action 
manufactured  a  soap  designed  for  cleaning  and  polish- 
ing, which  was  named  ''Sapolia.'*  It  had  extensively 
advertised  this  preparation,  and  it  became  known  in 
the  market  and  by  numerous  consumers  under  the 
name  mentioned.  The  soap  was  sold  in  cakes  of  a 
convenient  size.  Each  cake  was  inclosed  in  two  wrap- 
pers, one  a  square  sheet  of  paper  covered  with  tin- 
foil, and  the  other  a  strip  of  paper  about  an  inch 
and  a  half  wide,  which  was  blue  outside.  Each  wrap- 
per contained  the  name  *'  Sapolia,"  and  cuts  and  print- 
ing referring  to  the  article  and  its  use.  The  devices 
on  the  wrappers  were  registered  as  trade-marks.  De- 
fendant, after  plaiutiiTs  article  became  well  known, 
began  the  manufacture  of  a  similar  article,  which  he 
named  **8aphia  Transparent."  He  offered  it  for  sale 
In  cakes  similar  in  sixe  to  those  made  by  plaintiff, 


inclosed  in  two  wrappers  (tin-foil  and  blue)  of  the 
same  sise  and  shape  of  plaiutiiTs,  but  containing  differ- 
ent cuts  and  printed  words.  The  general  appearance 
of  the  packages  made  by  defendant  and  plaintiff  was 
the  same,  and  the  general  public  would  be  easily  led 
into  purchasing  one  for  the  other.  Such  other  facts 
as  are  material  will  appear  in  the  opinion. 

John  Henry  BuU  and  C,  A.  Seuford,  for  plaintUb. 

Kugeltnan  A  Starrsbrought  for  defendant. 

Lawrsncs,  J.  It  is  quite  dlflBcult  In  actions  of  this 
character,  to  precisely  draw  the  line  between  those 
cases  in  which  the  plaintiff  Is  entitled  to  relief  and 
those  in  which  relief  should  be  denied.  The  decisions 
are  conflicting,  and  many  of  them  irreconcilable,  but 
in  this  case,  after  fully  considering  the  evidence,  I  am 
of  the  opinion  that  the  plaintiffs  are  entitled  to  a  por- 
tion at  least  of  the  relief  which  the  complaint  de- 
mauds. 

Upon  principle  no  man  should  be  allowed  to  sell  his 
goods  as  the  goods  of  another,  nor  should  he  be  per- 
mitted so  to  dress  his  goods  as  to  enable  him  to  in- 
duce purchasers  to  believe  that  they  are  the  goods  of 
another.  In  the  consideration  of  this  case,  I  shall  lay 
out  of  view  the  United  States  statute  in  relation  to 
trade-marks,  because  that  provides  that  *'  nothing  in 
this  chapter  shall  lessen.  Impeach,  or  avoid  any  rem- 
edy at  law  or  in  equity  which  any  party  aggrieved  by 
any  wrongful  use  of  any  trade-mark  might  have  had, 
if  the  provisions  of  this  ^chapter  had  not  been  en- 
acted." 

I  do  not  therefore  regard  the  plaintiflh  as  being 
compelled,  in  order  to  obtain  the  relief  they  seek  in 
this  action,  to  show  that  there  has  been  an  imitation 
of  the  trade-mark,  which  the  plaintiflh  have  filed  In 
the  patent  office. 

It  would  seem  that  the  true  blue  is  laid  down  In  the 
case  of  Edelgton  v.  Vick^  28  English  Law  and  Equity 
Reports,  pp.  61  and  58,  where  Vice-chancellor  Wood, 
adopting  the  language  of  Lord  Langdale,  in  Ch^oft  v. 
Day,  7  Beavan,  pp.  84  and  87,  says :  *'  That  what  is 
proper  to  be  done  in  cases  of  this  kind  depends  an  the 
ciroumatances  of  each  case.  ♦  ♦  ♦  ♦  That  for  the 
accomplishment  of  a  fraud  In  each  case,  two  circum- 
stances are  required,  first  to  mislead  the  puhlio,  and 
fuxt  to  preserve  his  ovm  indiifiduality.  Commenting 
further  upon  the  language  of  Lord  Langdale  In  Qraft 
V.  Dayj  the  vice-chancellor  proceeds:  *'Now  in  that 
case  of  Oroft  v.  Day^  there  was,  as  Lord  Langdale 
said,  many  distinctions  between  the  two  labels,  and  in 
this  case  before  me  just  as  in  that  of  Qroft  v.  Day,  any 
one  who  takes  upon  himself  to  study  the  two  labels, 
will  find  even  more  marks  of  distinction  than  were 
noticed  In  argument.  But  in  this  case  as  in  that, 
there  is  the  same  general  resemblance  in  color.  Here 
there  is  the  same  cofnbinaiion  of  oolorst  pink  and  green. 
There  is  the  same  heading,  '*  Her  Majesty's  Letter 
Patent "  and  ''  Solid  Headed  Pius  "  and  the  name  D. 
F.  Taylor,  with  the  words  *' exclusively  mauufao- 
tured  "  upon  the  two  labels,  which  are  of  precisely  the 
same  size,  and  the  scrolls  in  the  same  form,  *'  and  ex- 
clusive patentee  "in  an  exactly  similar  curved  line, 
nor  does  it  rest  only  with  the  general  resemblance  of 
the  outer  wrappers :  The  papers  in  tohich  the  defendant's 
pins  are  stuck  bear  also  a  very  great  similarity ;  they  are 
as  like  as  can  be  to  the  papers  in  tohich  the  plaintiff* s 
pins  are  stuck.*' 

Then,  after  stating  that  he  agrees  that  there  must  be 
an  intent  to  deceive  the  public,  the  vice-chancellor 
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holds,  that  the  defendants,  both  in  the  outer  and  Inner 
wrappers,  made  a  palpable  imitation,  with  the  intent 
to  deceive  the  public,  and  he  accordingly  restrained 
them.  I  have  referred  to  this  case  at  length  because 
it  seems  to  me  to  be  peculiarly  in  point,  but  there  are 
several  authorities  in  our  own  courts  which  uphold 
the  same  doctrine.  In  WilUams  v.  Spence,  26  How. 
Pr.  Rep.  807,  Monell,  J.,  says:  "The  only  question 
to  be  determined  therefore  in  this  case  is  whether  the 
labels,  devices  and  hand-bills  used  by  the  defendants, 
as  set  forth  in  the  complaint,  are  calculated  to,  and  do 
deceive  the  public  into  the  belief  that  the  soap  that 
they  are  selling  is  the  soap  made  and  sold  by  the  plain- 
ti£b.  *  *  *.  The  oral  evidence,  that  the  labels, 
devices  and  hand-bills  used  by  the  defendants  are 
calculated  to  deceive  the  public  also  preponderates, 
and  an  inspection  of  the  respective  labels,  devices  and 
hand-bills  satisfies  me  that  the  public  would  be  readily 
deceived  and  purchase  the  defendant's  soap  under  the 
belief  that  they  were  purchasing  the  plaintilTs.** 

In  Lea  v.  Wolf,  13  Abbott  (N.  S.),  891,  Mr.  Jus- 
tice Ingraham  says :  **  The  color  of  the  paper,  the 
toords  used,  atui  the  getieral  appeanmce  of  the  words 
tohen  used,  9hoto  an  evidence  designed  to  give  a  represen- 
tation of  those  used  by  the  plaintiffs.  It  is  impossible  to 
adopt  any  conclusion  other  than  that  the  intent  was 
to  leave  purchasers,  from  the  general  appearance  of 
the  ai^bicle,  to  suppose  that  it  was  the  original  Worces- 
tershire sauce  whidh  they  were  buying.**  See  also 
Cook  V.  Starkweather,  18  Abbott  (N.  &),  282.  And  in 
Lockwood  V.  BoHiwick,  2  Daly,  521,  it  was  held,  "  that  a 
party  will  be  restrained  by  injunction  from  uiiing  a 
label  as  a  trade-mark,  resembling  an  existing  one  in 
size,  form,  color,  words  and  symbols,  though  in  many 
respects  different,  if  it  is  apparent  that  the  design  of 
the  imitation  was  to  depar*.  from  the  other  sufficiently 
to  constitute  a  difference  when  compared,  and  yet  not  so 
much  80  thai  the  difference  would  be  detected  by  an 
ordinary  purchaser  unless  his  cMentiim  uxis  partiaUarly 
called  to  it,  and  he  had  a  very  perfect  recollection  of  the 
other  trade-mark.'*  And  in  Kinney  v.  Busch,  16  Am. 
L.  Reg.  (N.  S.)  597,  Mr.  Justice  Van  Brunt  says:  "A 
careful  inspection  of  the  labels  in  question  shows 
beyond  a  doubt  that  those  of  the  defendant  were 
adopted  in  order  to  deceive  the  public  into  supposing 
when  they  purchased  the  cigarettes  of  the  defendant's 
manufacture  they  were  purchasing  those  of  the  plaiu- 
tifls.  lam  satisfied  from  the  evidence  in  this  case 
that  the  intention  of  the  defendant  has  been  from 
the  first  to  malce  an  ai-ticle,  as  nearly  as  possible 
resembling  that  manufactured  by  the  plaintifb,  and  to 
put  it  off  upon  the  public  as  the  same  article.** 

I  am  also  satisfied  that  it  was  the  intention  of  the 
defendant,  in  adopting  the  blue  and  tin  foil  wrappers, 
and  in  printing  them  on  the  directions  for  use  in  lan- 
guage so  closely  resembling  that  employed  by  the 
plaintiff!!,  to  impose  upon  the  public  and  to  lead  pur- 
chasers to  l>elieve  that  in  purchasing  the  defendaut*8 
article  they  were  in  fact  obtaining  the  sapolio  of  the 
plaintiffo.  In  this  connection  the  wonderful  similar- 
ity of  the  color  of  the  inside  of  the  tin  foil  wrapper, 
used  by  the  defendant,  with  'that  used  by  the  plain- 
tiffs, should  not  be  forgotten.  The  whole  case,  to  my 
mind,  shows  an  intention  on  the  part  of  the  defend- 
ant to  avail  himself  of  the  reputation  which  the 
plaintifb  had  acquired  in  the  market  for  their  sapolio, 
by  their  enterprise  and  ability  and  by  the  large  ex- 
penditures which  they  had  made  in  bringing  the 
sapolio  to  the  attention  of  the  public. 


It  appears  that  the  plaintiff^  have  been  for  many 
years  engaged  in  manufacturing  sapolio,  that  the  arti- 
cle has  acquired  a  great  reputation,  and  that  the  plain- 
tiff!! have  expended  very  large  sums  of  money  in  ad- 
vertising. The  evidence  shows  tliat  the  defendant, 
after  analyzing  a  cake  of  sapolio,  and  ascertaining  how 
it  was  made,  set  about  making  an  article  similar  iu 
character,  color  and  appearance  to  that  of  the  plain- 
tiflli.  This  he  may  possibly  have  a  right  to  do,  bat 
when  the  court  finds  that  the  defendant,  after  having 
possessed  himself  of  the  secret  of  the  mannfteture  of 
the  plaintiff!!,  has  in  addition  coined  a  name  much  re- 
sembling sapolio,  in  appearance,  and  which  he  admits 
is  a  fancy  name,  having  no  particular  derivation  or 
signification,  and  has  then  proceeded  to  encase  his 
cakes  of  saphia  in  wrappers  also  closely  resembling  the 
plaintiffs*  both  in  their  external  and  internal  appear- 
ance, as  to  color,  size  and  partially  as  to  inscription 
and  directions  for  use,  the  court  has  in  my  judgment 
the  power  to  interfere,  and  should  exercise  its  power. 
It  is  claimed  that  the  plaintifEs  cannot  have  an  exclu- 
sive right  to  use  tin  foil  or  ultra  marine  bine  colored 
paper,  in  putting  up  their  article,  as  such  paper  is  much 
used  for  ordinary  commercial  purposes.  This  is  true, 
but  the  cases  cited  show  that  the  courts  will  interfere 
where  it  is  apparent  that  there  is  an  imitation  of  the 
plaintiff  lal>el,  whether  as  to  color,  shape  or  inscription, 
which  imitation  is  calculated  and  intended  to  deceive 
the  general  public.  The  evidence  satisfies  me  that  the 
blue  wrapper  as  used  by  the  defendant  is  calculated  to 
deceive  purchasers,  and  I  think  that  it  is  very  clearly 
proven  that  the  ordinary  purchaser  is  deceived  by  the 
similarity  of  the  dresses  in  which  the  soaps  are  put 
upon  the  market. 

A  critical  and  careful  examination  of  the  two  pack- 
ages will  undoubtedly  reveal  distinctions  and  differ- 
ences between  the  la1>els,  and  the  devices  thereon  are 
different;  but  there  is  such  a  general  resemblance, 
that,  to  borrow  the  language  of  the  vice-chancellor  in 
Edleston  v.  Vick,  supra,  *'  the  court  or  jury  would  be 
bound  to  presume  that  it  was  not  a  fortuitous  concur- 
rence of  events  which  has  produced  this  similarity;  it 
would  be  irrational  not  to  rest  convinced  that  this  re- 
markable coincidence  of  appearance,  external  and  f  n- 
temal,  is  the  restUt  of  design.** 

In  the  case  of  Abbott  v.  Bakei's  and  Confectioners' 
Tea  Association,  Weekly  Notes,  1872,  p.  31,  an  injunc- 
tion has  been  issued  restraining  the  d^endants  from 
issuing  wrappers  which  were  in  imitation  of  those  of  the 
plaintiffs.  On  appeal  the  Lord  Chancellor  said,  '*that 
though  no  one  particular  mark  was  exactly  imitated, 
the  combination  was  very  similar,  and  likely  to  de- 
ceive; that  it  was  true  that  there  was  no  proof  that 
any  one  had  been  deceived,  or  that  the  plaintiffta  had 
incurred  any  loss,  but  where  the  similarity  is  obvious, 
that  was  not  of  importance.**  The  appeal  was  there- 
fore dismissed.  See  case  reported  below.  Weekly 
Notes,  1871,  p.  207.  This  last  case  seems  to  be  decisive 
of  the  question  now  under  consideration.  See,  also, 
Lockwood  V.  Bostwiek,  2  Daly,  521 ;  QodiUot  v.  Haaard, 
49  How.  10. 

I  am,  therefore,  of  the  opinion  that  the  plaintiffb  are 
entitled  to  an  injunction  restraining  the  defendant 
from  vending  saphia  In  the  blue  packages  in  which  it 
is  now  sold.  By  this  I  do  not  mean  to  be  understood 
as  holding  that  the  defendant  has  not  the  right  to 
manufacture  and  also  to  sell  saphia,  nor  to  restrain  him 
from  the  use  of  that  name,  or  of  the  filgore  or  device 
upon  the  label;  tmt  I  do  intend  that  he  shall  abstain 
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from  dreesing  his  goods  la  wrappers  so  oloselj  resem- 
bling tbe  plalntifh',  as  to  enable  him  to  deceive  the 
pablic  and  perpetrate  a  fraud ;  that  he  shall  not  sell 
saphia  as  and  for  sapoUo.  In  other  words,  he  must  seU 
under  his  own  colors  and  not  under  those  of  the 
plain  tillb. 
Judgment  accordlnglj. 


REGENT  AMERICAN  DECISIONS. 

SUPBSMB  JUDIOIAL  OOUBT,  MASSACHUSETTS, 
BfARCH,  1878. 

HABBA8  GORPU8. 

When  prooeedinoa  of  court  ordering  imprisonment 
VfiQ  not  he  reviewed  on.  — An  action  was  brought  in 
the  Superior  Court  against  William  Gorman,  the  pe- 
titioner, upon  a  bond  signed  **W.  P.  Gorman." 
Petitioner  told  the  officer  serriug  the  process  that 
he  was  not  the  party  who  signed  the  bond,  but  he 
made  no  defense  and  judgment  was  taken  by  default. 
An  action  was  then  commenced  in  the  Municipal 
Court  against  the  petitioner,  founded  upon  the  judg- 
ment obtained  in  the  Superior  Court.  The  petitioner 
appeared  and  offered  to  prove  at  the  trial  that  he 
did  not  sign  the  bond,  and  was  not  the  defendant, 
W.  P.  Gorman.  The  judge  declined  to  hear  such 
evidence,  and  ordered  judgment  to  be  entered  for 
the  plaintiff.  Upon  this  judgment  an  execution  was 
issued  against  **  W.  P.  Gorman,  otherwise  iLuown  as 
William  Gorman,'*  and  the  petitioner  was  arrested. 
A  petition  for  Juibeas  corpus  was  then  brought  in  this 
court.  At  a  hearing  before  a  single  justice  the  peti- 
tioner proved  that  he  was  not  the  defendant,  W.  P. 
Gorman ;  that  he  never  sigued  the  bond,  and  owed  the 
plaintiff  in  the  actions  nothing,  and  so  notified  the 
plaintiiTs  attorney  and  the  officer  making  the  arrest. 
Tlie  court  found  as  a  fact  that  the  petitioner  was  not 
the  person  who  signed  the  bond,  and  the  case  was  re- 
served upon  report  for  the  consideration  of  the  full 
court.  This  court  remanded  the  prisoner,  holding  as 
follows :  The  judgments  of  the  Superior  Court  in  the 
original  suit,  and  of  the  Municipal  Court,  were  ren- 
dered by  tribunals  having  jurisdiction  in  the  premises, 
and  stand  good  until  reversed  or  annulled  by  a  course 
of  proceedings  proper  for  the  purpose,  and  the  regu- 
lAiitj  of  them  will  not  be  examined  into  on  habe€u 
corpus.  The  petitioner's  defense  that  he  did  not  ex- 
ecute the  bond  should  have  been  made  by  him  in  the 
original  suit.  By  making  default  he  admitted  the 
allegations  in  the  declaration.    Petition  of  Oorman, 

For  keeping  horse :  valid  nottoithstanding  horse  is  used 
for  racing.  —  Action  of  'replevin  to  recover  a  mare,  etc., 
tried  in  the  Superior  Court,  which  found  that  the  plain- 
tiff was  entitled  to  recover,  unless  the  defendant  had  a 
lien  upon  the  property  replevied,  on  the  ground  that 
the  mare  was  placed  by  her  owner  in  the  hands  of  the 
defendant  to  be  kept,  handled,  improved  and  trained; 
and,  further,  that  up  to  the  time  the  mare  was  taken 
on  the  replevin  writ  she  had  remained  in  the  defend- 
ant's possession  for  that  purpose,  which,  if  nothing 
else  appeared,  would  entitle  him  to  a  lien.  But  the 
court  further  found  as  a  fact,  upon  the  whole  evidence, 
that  the  mare  was  placed  in  the  hands  of  the  defend- 
ant to  be  kept,  trained  and  improved,  so  that  she 
might  be  used  for  running  races  for  bets  and  wagers  in 
this  Commonwealth,  and  also  that  she  was  so  used 


while  in  the  defendant's  possession.  The  court  there- 
fore ruled  that  the  defendant  had  no  lien  on  the  prop- 
erty replevied,  and  found  for  the  plaintiff.  The  de- 
fendant alleged  exceptions,  which  were  sustained  by 
the  Supreme  Court,  which  held  that  '*  even  if  the  con- 
tract between  these  parties  was  illegal  (which  is  not 
meant  to  be  intimated),  the  law  will  not  assist  the 
plaintiff  to  regain  possession  of  the  mare,  without  pay- 
ing the  defendant  for  his  services."  Harris  y.  Wood- 
ruff. 

81TBSTTBHIP. 

Dealing  of  mreditor  uHth  collateral  secwrities.  —  Plain- 
tiff had  a  judgment  which  he  was  restrained  by  in- 
junction from  enforcing.  Defendants  were  principal 
and  surety  on  the  bond  given  to  procure  such  in- 
junction. The  bill  upon  which  the  injunction  was 
issued  was  dismissed  and  this  action  was  brought.  It 
appeared  that  after  the  bond  had  been  filed  the  plain- 
tiff received  from  the  principal  on  the  bond  two  notes, 
with  the  understanding  and  agreement,  as  found  by 
the  court,  that  if  they  should  not  be  paid  at  maturity, 
he,  the  plaintiff,  would  then  discharge  the  said  judg- 
ment. These  notes  were  not  paid .  One  of  these  notes 
were  given  by  the  plaintiff  to  Elisha  Atkins  &  Co.  as 
collateral,  but  not  being  paid  at  maturity  was  put  in 
suit  by  the  phiintiff  in  the  name  of  Elisha  Atkins,  and 
judgment  was  obtained  and  execution  issued,  but  was 
in  no  part  satisfied.  The  other  note  was  deposited  by 
the  plaintiff  at  the  Elliot  Bank,  where,  not  being  paid 
at  maturity,  it  was  taken  up  and  paid  by  him.  It  was 
contended  on  behalf  of  the  surety  that  he  had  a  de- 
fense to  the  action  by  reason  of  the  negotiation  of  the 
notes ;  but  the  court  below  ruled  that  the  negotiation 
of  the  notes  did  not  prevent  plaintiff  from  recovering. 
That  court  found  that  the  condition  of  the  bond  had 
been  broken,  and  that  judgment  should  be  entered  for 
the  plaintiff.  The  defendant  alleged  exceptions,  which 
were  overruled,  this  court  holding  as  follows:  **The 
notes  delivered  to  the  plaintiff  were  not  collateral 
security,  but  were  received  as  a  conditional  payment. 
The  plaintiff  had  a  right  to  attempt  to  collect  them, 
and  he  is  not  precluded,  by  having  had  one  of  them 
discounted  with  the  help  of  his  own  credit,  and  by 
having  another  prosecuted  to  final  judgment  in  the 
name  of  a  friend,  but  for  his  own  benefit,  from  relying 
upon  his  original  cause  of  action,  the  notes  having 
never  been  paid.  His  offer  to  return  the  notes  that 
had  been  discounted,  and  to  assign  the  judgment  to 
the  defendant,  was  sufficient  to  restore  him  to  his 
original  cause  of  action."    Lord  v.  Bigeloto. 

BATLBOAD. 

Injuries  done  to  property  in  operating  mortgaged  rail- 
road a  part  of  running  expenses.  —  In  an  action  against 
a  railroad  company  and  its  trustee  for  iujuiy  done 
by  said  company  to  plaintiff's  property  after  said 
company  had  mortgaged  its  road.  It  appeared  that 
there  were  funds  arising  from  the  earnings  of  the 
road  in  the  hands  of  the  trustee.  The  question  in 
the  case  was  whether  the  mortgage  so  changed  the 
relation  of  the  corporation  to  its  earnings  that  they 
could  not  be  attached  on  trustee  process.  The  Supe- 
rior Court  charged  the  trustee  upon  the  answer,  and 
an  appeal  was  taken  by  the  trustee  to  the  Supreme 
Court,  which  affirmed  the  judgment,  holding  that  the 
claim  of  the  plaintiff  for  injury  done  to  her  property 
by  negligence  of  the  defendant  after  September  1, 1876, 
would,  when  paid,  be  properly  included  in  the  operat- 
ing expenses  of  the  road,  and,  while  th6-c|^i^poration 
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continued  in  the  use,  management  and  control  of  the 
mortgaged  property,  the  income  of  the  road  was  liable 
to  attachment  by  trustee  process  to  secure  such  claim. 
Smith  V.  Eastern  Railroad  Co, 


RECENT  ENGLISH  DEaSIONS. 

COBPOBATION. 

Fraxtdident  prospedut :  liability  ofdireotora  for  fraud- 
ulent atcUement  of  agent :  principal  and  agent,— A  com- 
pany which  had  been  formed  to  work  a  mine  having 
been  compelled  to  cease  working  for  want  of  funds, 
money  was  advanced  to  the  company  by  some  of  the 
directors,  and  among  them  by  Barnettand  Baldwin. 
Afterward  at  a  general  meeting  of  the  company  held 
in  order,  inter  alia,  to  provide  for  the  existing  deficit 
and  for  working  expenses,  the  directors  were  author- 
ized by  the  meeting  to  issue  debentures  on  such  terms 
and  for  such  amount  as  they  in  their  discretion  might 
think  fit.  The  directors  accordingly  authorized  the 
secretary  to  employ  a  firm  of  brokers  to  place  the  de- 
bentures. The  brokers  prepared  and  issued  a  pros- 
pectus, bearing  the  names  of  Barnett  and  Baldwin  and 
of  Bell  and  others  as  directors,  and  containing  state- 
ments as  to  the  condition  and  prospects  of  the  com- 
pany, on  the  faith  of  which  the  plaintiff  and  others 
subscribed  and  paid  for  debentures.  The  money  thus 
raised  was  paid  to  the  company's  bankers,  and  part  of 
it  was  applied  by  the  directors  on  behalf  of  the  com- 
pany to  repay  the  advances  made  by  Barnett  and 
Baldwin.  The  debentures  having  become  worthless, 
the  plaintiff  brought  an  action  for  damages  against 
Barnett,  Baldwin  and  BeU,  in  respect  of  the  statements 
in  the  prospectus,  some  of  which  were  alleged  to  be 
fraudulent.  The  jury  found  as  to  all  three  defendants 
that  the  prospectus  contained  statements  of  facts 
which  were  false  to  the  knowledge  of  the  brokers,  and 
by  which  the  plaintiff  was  induced  to  part  with  his 
money ;  that  none  of  the  false  statements  were  made 
by  Barnett  or  Baldwin  or  Bell  personally,  or  by  the 
authority  of  either,  but  that  the  statements  were 
within  the  authority  of  the  brokers  as  agents.  As  to 
Barnett  (who  had  been  absent  from  England  while  the 
debentures  were  being  issued)  the  jury  found  that  he 
had  left  authority  to  the  directors  to  cause  a  pros- 
pectus to  be  issued  to  raise  money  on  debentures,  but 
not  to  make  any  false  statements ;  that  it  was  within 
the  scope  of  their  authority  to  issue  a  prospectus,  but 
such  onty  as  the  draft  which  Barnett  had  prepared 
before  he  left  England,  and  which  contained  no  false 
statements;  that  Barnett  received  k>eneflt  from  the 
fraud  of  the  brokers,  viz.,  the  repayment  of  the  money 
advanced  by  him  to  the  company,  bnt  without  knowl- 
edge of  the  fraud.  As  to  Baldwin  the  jury  found  that 
he  received  benefit  from  the  fraud ;  which  the  court 
took  to  mean  that,  though  he  was  not  aware  of  the 
false  statements  contained  in  the  prospectus  before  it 
was  issued,  he  became  aware  of  them  before  he  was 
repaid  the  money  which  he  had  advanced  to  the  com- 
pany. As  to  Bell  the  jury  found  that  he  received 
no  benefit.  Upon  these  findings,  held,  that  the  bro- 
kers were  really  the  agents  not  of  the  directors  but  of 
the  company,  the  directors  being  intervening  agents, 
and  that  the  finding  of  the  jury  upon  this  point  was 
contrary  to  the  evidence ;  that  the  repayment  of  the 
moneys  to  Barnett  and  Baldwin,  though  in  some  sense 
consequent  upon,  had  no  necessary  connection  with 
the  fraudulent   statements  in   the  prospectus;  that 


Barnett  and  Baldwin  were  not  the  principals  of  the 
brokers  so  as  to  bring  the  former  within  the  rule  that 
a  principal  is  answerable  where  he  has  received  a  ben- 
efit from  the  fraud  of  an  agent  acting  within  the  scope 
of  his  authority ;  and  that  judgment  must,  therefore, 
be  entered  as  well  for  Barnett  and  Baldwin  as  for 
Bell.    Weir  v.  BameU,  L.  R.,  8  Ex.  D.  82. 

SXTBADITION. 

ExbradiHon  Act,  1870  (88  <«;  84  Vict,,  o.  62),  m.  2.  6. 
treaty  incorporati^  with  and  limiting  operation  of  act 
no  Britieh  subject  to  be  surrendered :  treaty  with  Swite^ 
erland.—  By  the  Extradition  Act,  1870  (88  and  84  Vict. 
0.  52),  s.  2,  where  an  arrangement  has  been  made  with 
any  foreign  state  with  respect  to  the  surrender  to  such 
state  of  any  fugitive  criminals.  Her  Majesty  may  by 
Order  in  Council  direct  that  this  act  shall  apply  in  the 
case  of  such  foreign  state,  and  may,  by  the  same  or  any 
subsequent  order,  limit  the  operation  of  the  order — 
and  render  the  operation  thereof  subject  to  such  con- 
ditions, exceptions,  and  qualifications  as  may  be 
deemed  expedient.  By  s.  6,  where  the  act  applies  in 
the  case  of  any  foreign  state,  every  fugitive  criminal 
of  that  state  who  is  in,  or  is  suspected  of  being  in,  any 
part  of  Her  Majesty's  dominions,  shall  be  liable  to  be 
apprehended  and  surrendered  in  manner  provided  by 
this  act.  A  treaty  having  been  made  between  this 
country  and  the  Swiss  government  under  the  above 
act,  which  provided  that  no  Swiss  should  be  delivered 
up  by  Switzerland  Co  the  government  of  the  United 
Kingdom,  and  no  subject  of  the  United  Kingdom 
should  be  delivered  up  by  the  government  thereof  to 
Switzerland;  and  an  Order  in  Council  having  been 
made,  which  directed  that  the  act  should  apply  in  the 
case  of  the  treaty  '•  ^M,  that  the  treaty  must  be  taken 
to  be  incorporated  with,  and  to  limit  the  operation  of 
the  act,  and  that  no  British  subject  in  this  country 
could  be  surrendered  to  the  Swiss  government.  The 
Queen  v.  WUson,  L.  R.,  8  Q.  B.  D.  42. 

LIBEL. 

Criminal  ir\formation:  publication  by  editor  qf  netoa- 
paper  without  knowledge  of  proprietors :  Lord  CampbeWs 
Act  {fiA7  Vict.,  c.  96),  s,  7.— At  the  trial  of  a  criminal 
information  against  the  defendants  for  allt>el  published 
in  a  newspaper  of  which  they  were  proprietors,  it  ap- 
peared that  each  of  them  managed  a  different  depart- 
ment of  the  newspaper,  but  that  the  duty  of  editiu^ 
what  was  called  the  literary  department  was  left  by 
them  entirely  to  an  editor  whom  they  had  appointedt 
named  6.  The  libel  in  question  was  Inserted  in  the 
paper  by  6.  without  the  express  authority,  consent,  or 
knowledge  of  the  defendants.  The  judge  having  di- 
rected a  verdict  of  guilty  against  the  defendants :  Held, 
by  Cockburu,  C.  J.,  and  Lush,  J.,  that  there  must  be  a 
new  trial,  for  upon  the  true  construction  of  6  &  7  Vict., 
c.  96,  8.  7,  the  libel  was  published  without  the  defend- 
ants' authority,  consent,  or  knowledge,  and  it  was  a 
question  for  the  jury  whether  the  publication  arose 
from  any  want  of  due  care  and  caution  on  their  part. 
By  Mellor,  J.,  dissenting,  that  the  defendants,  having 
for  their  own  benefit  employed  an  editor  to  manage  a 
particular  department  of  the  newspaper,  and  given 
him  full  discretion  as  to  the  articles  to  be  inserted  iu 
it,  must  be  taken  to  have  consented  to  the  publication 
of  the  libel  by  him.  that  6  &  7  Vict.,  c.  96,  s.  7,  had  no 
application  to  the  facts  proved,  and  that  the  case  was 
properly  withdrawn  from  the  jury,  ^^he  Quee»*T.  £foi- 
brook,  L.  R.,  3  Q.  B.  D.  (»,^,_3d  by  LjOOglC 
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UNITEO  8TATB8  SUPREME  COURT  ABSTRACT, 
OCTOBER  TERM,  ^g^. 

liirx  INSUBANOB. 

L  When  gtaUmerUs  by  agents  made  b^orepolicy  imued 
do  not  c^eoi  oonditionM  of  poUoy.—Bj  the  oonditlous 
of  a  life  iasaranoe  policy  the  tiabilitj  of  the  company 
waf  released  apon  the  failure  of  the  insared  to  pay  the 
annual  premium  when  due.  And  it  was  declared  that 
no  agent  of  the  company  could  waive  such  forfeiture 
or  alter  any  condition  of  the  polio|r.  In  an  action 
upon  the  policy,  held^  that  this  condition  would  not  be 
oyeroome  by  proof  that  before  the  policy  was  issued 
an  agent  of  defendant  had  informed  insured  that  he 
would  always  be  notified  in  season  to  pay  the  premium ; 
that  insured  depended  upon  that  notification,  which 
was  not  giyen,  and  for  that  reason  did  not  pay  a  pre- 
mium when  due.  Judgment  of  Circuit  Court,  Rhode 
Island,  reversed.  Union  M%U,  Life  Ine,  Co.,  plaintiff 
in  error^  v.  Mowrey.    Opinion  by  Field,  J. 

3.  Ettoppel :  promise  of  agent  as  to  paymeiU  of  premium 
on  Ufe  insuroyioe.— The  previous  representation  of  the 
agent  could  in  no  respect  operate  as  an  estoppel 
against  the  company.  An  estoppel  from  the  represeu- 
taUons  of  a  party  can  seldom  arise,  except  where  the 
representation  relates  to  a  matter  of  fact ;  to  a  present 
er  past  state  of  things.  If  the  representation  relate  to 
something  to  be  afterward  brought  into  existence,  it 
will  amount  only  to  a  declaration  of  intention  or  of 
opinion,  liable  to  modification  or  abandonment  upon 
a  obange  of  circumstances,  of  which  neither  party  can 
have  any  certain  knowledge.  The  only  case  in  which 
a  representation  as  to  the  future  can  l>e  held  to  operate 
as  an  aatoppel  is  where  it  relates  to  an  intended  aban- 
donment of  an  existing  right,  and  is  made  to  influence 
others,  and  by  which  they  liave  been  induced  to  act. 
An  estoppel  cannot  arise  from  a  promise  as  to  future 
aetion  with  respect  to  a  right  to  be  acquired  upon  an 
agreement  not  yet  made.  {White  v.  Ashton,  61  N.  T. 
280;  WhiUY,  WaHker,  81  111.  437;  Faxton  v.  Faxton, 
28  Mioh.  IM.)  lb. 

MAUmCX  ULW. 

1.  CoUision :  defense  in  case  of:  rate  of  compensation, 
^Freedom  from  fault  Is  a  good  defense  in  a  cause  of 
oonision,  even  when  the  suit  is  promoted  to  recover 
compensation  for  injuries  received  by  an  unoffending 
party,  bat  the  innocent  party,  if  the  collision  was  oc- 
casioned by  the  fault  of  the  other  vessel  or  vessels,  is 
always  entitled  to  full  compensation  for  the  injuries 
reoeired,  unless  the  loss  exceeds  the  amount  of  the 
interest  wliioh  the  owners  have  in  the  ofl^ndiug  ship 
or  ships  and  the  freight  pending  at  the  time  of  the 
ooUiaion.  9  Stat,  at  Large,  705.  The  Atlas,  S  Otto,  dm. 
Deoree  of  Circuit  Court,  S.  D.,  New  Yorlc,  in  one  case 
affirmed,  and  in  others  modified  and  afllrmed.  Steam- 
boat City  qf  Hartford  v.  Rideout,  and  two  other  cases. 
Opinion  by  Clifford,  J. 

2.  Appeal:  on  q[uestion  of  fact:  burden  of  proof.— 
Where  the  appeal  involves  a  question  of  fact,«the  bur- 
den in  such  a  case  is  on  the  appellant  to  show  that  the 
deoree  in  the  sul>ordinate  court  is  erroneous,  and  this 
eoort  will  re-examine  the  whole  testimony  in  the  case, 
as  Ihe  express  requirement  of  the  act  of  Congress  is 
that  the  Supreme  Court  shall  hear  and  determine  such 
appeals,  and  It  is  as  much  the  duty  of  the  court  to  re- 
verse the  deoree  from  which  the  appeal  is  taken,  for 
error  of  fact,  if  clearly  established,  as  for  error  of  law. 
{The  Baltimore,  8  WaU.  882;  Maria  Martin,  12  id.  40; 
Tha  Lady  Pike,  21  id.  8.)  lb. 


8.  Rule  governing  UabUity  of  owners  of  ships  in  ease 
of  collision,— Ownen  of  ships  and  vessels  are  not  lia- 
ble, under  existing  laws,  for  any  loss,  damage  or  in- 
jury by  collision,  if  occasioned  without  their  privity 
or  knowledge,  beyond  the  amount  of  their  interest  in 
such  ship  or  vessel  and  her  freight  pending  at  the  time 
the  collision  occurred ;  but  the  decree  in  a  proceeding 
in  rem  against  the  vessel  is  not  a  decree  against  the 
owner,  nor  will  it  render  the  owner  liable  in  such  a 
case  for  any  greater  amount  than  what  the  act  of 
Congress  limiting  the  liability  of  such  owners  allows. 
Such  a  decree  in  such  a  case  is  merely  the  ascertain^ 
ment  of  the  damage,  interest,  and  cost  which  the 
libelant  has  sustained  by  the  collision,  and  which  he 
is  entitled  to  recover,  provided  the  interest  of  the 
owners  in  the  colliding  vessel  or  vessels  is  sufficient  to 
pay  it,  and  not  otherwise.  lb. 

PATMSNT. 

1.  Payment  of  less  than  claimed  on  unliquidated  debt 
if  accepted  as  sati^action  discharges  debt.— While  the 
payment  by  a  debtor  of  a  part  of  his  liquidated  debt 
is  not  a  satisfaction  of  the  whole,  unless  made  and  ac- 
cepted upon  some  new  consideration,  where  the  debt 
is  unliquidated  and  the  amount  is  uncertain,  this  rule 
does  not  apply.  In  such  cases,  the  question  is  whether 
the  payment  was  in  fact  made  and  accepted  in  satis- 
faction. Judgment  of  Court  of  Claims  affirmed.  Bairdf 
appellant,  v.  United  States,  Opinion  by  Waite,  C.  J. 

2.  Claim  on  government  audited  and  paid  for  at  less 
ihein  sum  claimed. — A  government  contractor  made  a 
claim  upon  the  government  for  an  account  of  nucer- 
Uln  amount,  which  he  stated  to  be  $161,688.17.  The 
government  allowed  $87,607.76,  stating  the  principles 
upon  which  the  adjustment  was  made,  and  gave  to  the 
contractor  a  draft  for  the  amount  found  due  which 
was  received  and  collected  without  objection.  More 
than  five  years  thereafter  the  contractor  brought  ac- 
tion against  the  government  to  recover  the  residue 
claimed  by  him.  ffeld,  that  the  adjustment  by  the 
government  was  an  offer  to  pay  the  balance  stated  in 
satisfaction  of  the  claim.  The  acceptance  of  the  money 
afterward  without  objection  was  equivalent  to  an  ac- 
ceptance of  the  payment  in  satisfaction.    lb. 

8.  Action  for  part  mily  of  indivisU>le  demand,— 
Where  a  party  brings  an  action  for  a  part  only  of  an 
entire  indivisible  demand  and  recovers  judgment,  he 
cannot  subsequently  maintain  an  action  for  another 
I)artof  the  same  demand.  {Warren  v.  Comings,  6  Cush. 
104.)  lb. 

STATUTOBr  CONSTBUOTION. 

Statute  of  Tennessee  adding  territory  to  city:  debts 
previously  contracted.— By  an  act  of  the  legislature  of 
the  State  of  Tennessee,  adding  to  the  city  of  Memphis 
certain  adjoining  territory,  it  was  provided  that  such 
territory  should  not  be  taxed  to  pay  any  part  of  the 
debt  of  the  city  contracted  prior  to  the  passage  of  the 
said  act.  Before  the  act  was  passed,  the  city  had  en- 
tered into  a  contract  with  a  firm  for  the  paving  of 
certain  streets,  and  work  was  done  and  materials  fur- 
nished, but  the  greater  part  of  the  work  was  done  and 
materials  furnished  after  the  passage  of  the  act. 
Held,  that  the  debt  for  the  pavements  was  contracted 
before  the  passage  of  the  act,  and  the  added  territory 
was  not  liable  to  taxation  for  its  payment.  Judgment 
of  Circuit  Court,  W.  D.  Tennessee,  affirmed.  United 
States  ex  reL  Broion,  plaintiff  in  error^Y.  Cttyof  Ms/m^ 
phis.    Opinion  by  Btrong,yJ.,.3d  by  V3  O O QIC 
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C50UBT  OF  APPEALS  ABSTRACT. 
▲onoN. 
AgaiMi  e»-mjipervi9or  for  failure  to  account  for  toton 
moneys:  must  be  in  name  of  toim.—An  action  against 
a  Bupendflor  who  liaa  gone  out  of  office,  to  recover  for 
monejB  belonging  to  the  town  which  have  come  into 
his  hands,  and  for  which  he  has  failed  to  account, 
must  be  brought  (Laws  1806,  chap.  684)  in  the  name  of 
the  town,  and  an  action  In  the  name  of  the  succeeding 
Buperyisor  therefor  is  not  maintainable.    Judgment 
below  reversed.  Bagadom  v.  Ra/ux,  appeUant-  Opinion 
bj  AUen,  J. 
[Decided  Februarr  22, 1878.] 

OONTBAOT. 

1  Construction  of:  market  price,— A.  clause  In  a  con- 
tract wherein  defendants  agreed  to  sell  blanlcets  for 
plaintiff;  providing  that  the  blankets  should  not  be 
*' sold  for  less  than  those  made  byD.  &S.,"  held,  to 
mean  that  defendants  were  authorized  to  sell  plain- 
tiff's goods  at  the  same  prices  at  which  the  goods  of  D. 
&  8.  were  sold  or  ofl^sred  In  the  market.  Either  actual 
sales  of  the  blankets  of  D.  &  S.,  or  their  market  value 
as  ascertained  by  bona  fide  otten  to  sell,  established  the 
maiket  price.  Judgment  below  reversed.  Harrison, 
appellant^  v.  Olover.   Opinion  bj  Andrews,  J. 

2,  To  fix  price  offer  to  f^  mugt  be  in  Hit  prtMent.— 
But  the  offer  to  sell  must  l>e  a  present  ofl^r  not  neces- 
sarily binding  in  law  but  in  honor,  and  a  promise  to 
make  a  sale  in  the  future,  the  negotiation  not  being 
complete,  would  not  establish  a  price.  Accordingly 
when  a  purchaser  asked  an  agent  of  D.  &  8.  if  he  had 
better  buy  plaintiff's  blankets  at  80  cents,  and  the 
agent  told  him  he  had  better  not,  that  he  would  see 
the  purchaser  in  two  or  three  days,  and  would  sell  as 
low  as  any  one,  hdd  not  to  establish  a  price.  lb. 
[Decided  February  12,  1878.  Reported  below,  9  Hun, 
196.] 

OORPOBATION. 

A  ctton  aQQAnMt,  to  recover  dividends :  not  maintainable 
by  one  not  holding  stock, —S,  held  certain  shares  in  a 
Vermont  corporation,  upon  which  assessments  were 
made.  The  assessments  not  being  paid,  the  shares 
were  declared  forfeited,  and  were  sold  by  the  com- 
pany, and  certificates  given  to  new  holders.  O.,  who 
took  title  under  8.  claimed  that  the  assessment 
and  sale  were  invalid,  demanded  to  be  treated  as  a 
shareholder,  and  being  refused,  brought  action  on 
trover  against  the  company  for  a  conversion  of  the 
shares.  Thereafter,  dividends  were  made  on  the  shares 
and  paid  to  the  new  shareholders.  Seldt  that  O.  could 
not,  while  the  suit  in  trover  was  pending,  maintain  an 
action  against  the  corporation  for  the  dividends  upon 
the  shares  claimed  by  him.  Judgment  below  affirmed. 
Hugh€S,  appelUmt,  v.  Vermont  Copper  Mining  Company. 
Opinion  by  Rapallo,  J. 

[Decided  January  29, 1878.     Reported  below,  7  Hun, 
677.] 

JUDOS. 

LiaMUty  qf  judge  for  judicial  acts:  not  liable  civUly 
for  erroneously  sentencing  to  imprisonment— Betend- 
ant  was  United  States  district  judge,  and  plaintiff 
was  tried  at  a  Circuit  Court  held  by  him  upon  an  in- 
dictment for  embezzling  mall  bags.  The  jury  found 
plaintiff  guilty,  and  that  the  value  of  the  mail  bags  was 
less  than  $26.  The  penalty  prescribed  in  such  case  was 
a  fine  of  $200  or  imprisonment  for  one  year.  Defend- 
ant as  judge  sentenced  plaintiff  to  pay  a  fine  of  $200 


and  be  imprisoned  for  one  year.  Plaintiff  was  impris- 
oned five  days  and  he  paid  the  sum  of  $200  to  the  clerk  of 
the  court  as  a  fine,  and  the  same  was  paid  by  the  clerk 
to  the  government.  Plaintiff  procured  a  writ  of  habeas 
corpus  which  was  returned  before  defendant,  who  was 
holding  the  same  term  of  court  at  which  plaintiff  was 
sentenced.  Defendant,  upon  the  return,  vacated  and 
set  aside  the  sentence,  and  as  a  part  of  the  same  judi- 
cial act  and  order,  passed  judgment  anew  on  plaintiff 
and  re-sentenced  him  to  be  imprisoned  for  the  term 
of  one  year,  and%>laintiff  was  imprisoned .  Under  pro- 
ceeding taken  by  plaintiff  for  that  purpose,  to  which 
defendant  was  not  a  party,  the  re-sentence  of  plaintiff 
was  set  aside  by  the  Supreme  Court  of  the  United 
States  as  1>eing  without  authority  of  law.  In  an  action 
for  imprisonment  under  the  re-sentence,  brought  by 
plaintiff  against  defendant,  held  that  the  act  of  defend- 
ant was  done  by  him  as  a  judge,  and  he  was  protect- 
ed by  his  judicial  character  from  the  action  brought 
by  plaintiff.  Judgment  of  General  Term  affirmed. 
Lange,  appellant,  v.  Benedict,  Opinion  by  Folger,  J. 
[Decided  March  19, 1878.    Reported  below,  8  Hun,  862.] 

SLANDER. 

.Accusation  of  larceny:  stealing  from  toion.— Defend- 
ant said  concerning  plaintiff;  who  was  a  candidate  for 
supervisor,  **  he  would  be  a  pretty  man  to  be  elected 
supervisor;  when  he  was  highwi^  commissioner  he 
stole  a  thousand  dollars  from  the  town,  and  if  he  was 
elected  supervisor,  where  he  would  have  the  handling 
of  so  much  money,  he  would  steal  eight  thousand." 
Held,  that  it  was  not  error  to  refuse  to  hold  as  a  mat- 
ter of  law  that  the  words  could  not  have  charged  lar- 
ceny or  could  not  have  been  so  understood,  and  a  re- 
fusal to  g^rant  a  nonsuit  was  proper.  Judgment  below 
affirmed.  Hayes  v.  Bail,  appellant,  Opinion  by 
Church,  C.  J.  Miller,  J.,  dissented. 
[Decided  February  6, 1878.] 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
March  19, 1878. 
Judgment  affirmed  with  costs — Lange  v.  Benedict; 
Booth  V.  Boston  and  Albany  Railroad  Company  ; 
Mehan  v.  Syracuse,  etc..  Railroad  Company;  Bow- 
man V,  Eeenan  ;  Upham  v,  Ireland;  Douglass  v,  Ire- 
land; Lawrence  v,  Merrifield;  Sparrowhawk  «.  Spar- 

rowhawk;   New  v.  NicalL Judgment  affirmed  — 

Polinsky  V.  The  People;  Blake  v.  The  People;  Lesser 

V,  The  People. Judgment  reversed  and  new  trial 

granted,  costs  to  abide  event— Field  v.  Field;  Win- 
terunte  t».  Cooke. Order  granting  new  trial  re- 
versed, and  judgment  at  Circuit  affirmed  with  costs  — 
Walsh  v.  Hartford  Fire  Insurance  Company. Or- 
der granting  new  trial  reversed,  and  judgment  on  re- 
port of  referee  affirmed  with  costs  —  Birdsall  v.  Clark. 

Order  affirmed  with  costs— -Barton  v,  Speir. 

Order  dismissing  appeal  vacated  — Mackey  v.  Lewis. 

Judgment  affirmed  as  to  title,  and  judgment  on 

the  accounting  reversed,  and  proceedings  remitted  for 
further  accounting  on  principles  stated  in  the  opinion, 
without  costs  to  either  party  in  this  court— Madison 
Avenue  Baptist  Church  v.  Baptist  Church  in  Oliver 

street. Judgment    reversed,   and    judgment  for 

plaintiff  on  demurrer,  with  leave  to  defendants  to  an- 
swer within  twenty  days  after  notice  of  the  filing  of 
the  remittance,  costs  to  abide  the  event  of  the  action. 
—  Townsend  v.  City  of  Brooklj^n  (two  cases)  .3" 
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AICBNDMENT  TO  RULBS  REGULATING  THE 
ADMISSION  OF  ATTORNEYS. 

rUS  Court  of  Appeals  on  the  19th  Inst,  made  the 
f  oUowiDff  order : 

Ordered,  That  Rule  8  of  the  rules  for  the  admissiou 
of  attomejB,  eto.,  which  went  into  effect  October  Ist, 
1877,  be  and  the  same  is  herebj  amended  so  as  to  read 
as  follows : 

RuiiB  8.  No  person  shall  be  admitted  to  an  examina- 
tion as  an  attorney  unless  he  shall  have  served  a  regu- 
lar clerkship  of  three  years  in  the  office  of  a  practic- 
ing attomej  of  the  Supreme  Court,  after  the  age  of 
eiicfateen  years.  An  allowance  of  one  year  shall  be 
made  to  applicants  who  are  graduates  of  any  college 
or  aniversity.  Any  portion  of  time  not  exceeding  one 
year  for  graduates  receiving  the  foregoing  allowance, 
and  two  years  for  other  applicants,  actually  spent  in 
reffolar  attendance  upon  the  law  lectures,  or  the  law 
school  connected  with  any  coUege  or  university  of  this 
State,  having  a  department  organised  with  competent 
professors  and  teachers,  in  which  instruction  is  regu- 
larly given,  shall  be  allowed  in  lieu  of  an  equal  period 
of  clerkship  ^n  the  office  of  a  practicing  attorney  of 
the  Supreme  Court,  and  any  person  who  holds  a  degree 
In  Iaw  from  any  law  school  out  of  this  State,  which 
maintains  a  course  of  instruction  covering  at  least  two 
academic  years  of  not  less  than  eight  months  each,  and 
gives  its  degrees  only  after  public  examination,  shall 
be  allowed  the  time  spent  In  such  law  school,  in  lieu 
of  an  equal  period  of  clerkship  in  the  office  of  a  prac- 
ticing attorney  of  the  Supreme  Court ;  but  in  no  case 
shall  an  applicant  be  entitled  to  an  examination  as  an 
attorney  without  having  served  a  clerkship  in  the 
office  of  a  practicing  attorney  of  the  Supreme  Court 
for  the  period  of  at  least  one  year. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Stxwabt's  Nxw  JxBasT  DiaasT. 

A  digest  of  the  decisions  of  the  Courts  of  Law  and  Equity 
of  the  State  of  New  Jeney  from  1790  to  1870 ;  embraclDg 
all  the  cases  reported  In  the  regular  reports  of  the  State, 
and  also  In  the  reports  for  the  District  and  Circuit  Courts 
of  the  United  States  for  the  District  of  New  Jersey;  In 
two  volumes.  ByJohn  H.  Stewart,  Counselor  at  Law. 
Trenton,  N.  J.,  1877. 

rUS  is  an  excellent  work.  The  compiler  was,  under 
a  atatnte  of  the  State  of  New  Jersey  passed  i*i  1876, 
appointed  by  the  Supreme  Court  to  prepare  a  digest 
of  the  decisions  of  the  courts  of  that  State.  The  latest 
New  Jersey  digest  in  existence  at  that  time  was  one 
made  in  1844,  so  that  the  vast  bulk  of  the  case  law  of 
the  State  was  in  a  chaotic  mass  scattered  through 
numerous  volumes  of  reports,  and  only  accessible  after 
considerable  research.  Mr.  Stewart,  however,  with 
a  commendable  diligence  set  about  his  task,  and  before 
the  dose  of  the  year  in  which  he  was  appointed  com- 
pleted the  first  volume,  and  by  the  end  of  the  year 
1877  had  concluded  his  entire  work.  In  it  he  has 
embraced,  in  addition  to  the  oases  appearing  in  the 
regular  reports  of  the  State,  those  in  the  Supreme 
Court  of  the  United  States  arising  in  or  affecting  New 
Jersey,  together  with  those  in  the  regular  reports  of 
the  District  and  Circuit  Courts  of  the  United  States 
for  New  Jersey  ftnd  of  the  adjoining  districts  of  New 
York,  Pennsylvania  and  Delaware,  and  also  those  re- 
ported in  the  Notional  Bankrupt  Register  and  the  Legal 
luttUignu;er.    It  will  be  seen,  therefore,  that  every 


legal  decision  In  the  State,  and  in  which  its  citixens 
are  liable  to  have  had  an  interest,  is  noticed  In  these 
volumes.  The  work  of  digesting  is  thoroughly  well 
done,  the  statements  of  principle  being  clear,  concise 
and  accurate,  and  the  arrangement  being  the  best  that 
could  be  devised.  A  table  of  cases  overruled,  etc.,  is 
given,  in  which  is  included  references  to  the  decisions 
of  other  States  approving  or  criticising  those  of  New 
Jersey,  and  it  speaks  well  for  the  judiciary  of  that 
State  that  very  few  decisions  made  by  them  have  re- 
ceived unfavorable  criticism  in  other  jurisdictions. 
The  work  contains  an  excellent  index,  which  facil- 
itates a  reference  to  its  contents,  and  a  table  of 
cases  wherein  every  case  is  given  under  the  name  of 
the  defendant,  as  weU  as  under  that  of  the  plaintiff!. 
Various  matters  of  interest  to  the  profession  are  in- 
cluded in  the  digest,  for  instance  the  rules  of  the 
higher  courts,  lists  of  the  judiciary,  etc.  The  bench 
and  bar  of  New  Jersey  are  fortunate  in  having  so  ex- 
cellent a  compilation  of  the  case  law  of  their  Sute. 

Sayxbb*s  Amsbioan  Fobm  Book. 

Baylor's  American  Form  Book,  oontalniog  the  most  im- 
proved legal  forms  and  Instniments  for  the  use  of  pro- 
fessional and  business  men:  also  a  statement  of  the  law 
of  deeds,  mortgages,  chattel  mortgsges,  exemptions  from 
executions,  interests,  mecbanioM*  llsns,  wills;  with  forms 
for  every  State  and  Territory.  By  J.  R.  Sayler,  Counselor 
at  Law.    anoinnatl,  Bobert  Clarice  A  Co . ,  1878. 

The  object  of  this  work,  as  announced  by  the  pub- 
lishers, is  to  provide  a  comprehensive,  clear  and  reli- 
able form  book  for  professional  and  business  men  in 
the  several  States  of  the  Union.  Forms  for  all  the 
more  Important  classes  of  transactions,  and  especially 
such  as  require  to  be  performed  with  legal  precision, 
are  given,  with  such  instructions  and  directions  as  the 
practice  and  laws  of  the  respective  States  relating  to 
the  same  seem  to  demand.  The  forms  cover  all  the 
subjects  usually  Included  in  form  books,  and  so  far  as 
we  have  been  able  to  examine  them,  appear  to  be  reli- 
able. The  synopsis  of  the  laws  of  the  several  States 
relating  to  deeds,  mortgages,  etc.,  have  been  carefully 
prepared  and  accurately  state  the  statutes  as  they  now 
exist.  The  work  will  be  found  useful  in  every  law- 
yer's library. 


CORRESPONDENCE. 

Rbtrospsotivs  Construction  or  Statutbb  of  Lim- 
itation. 
To  the  Editor  of  the  Albany  Law  Journal : 

Sib  :  By  way  of  note  to  the  interesting  article  in  the 
JoiTRNAi<  of  the  9th  March,  commenting  on  the  case 
of  The  People  v.  Lord^  12  Hun,  282,  and  ably  reviewing 
numerous  authorities  on  the  question,  I  would  call  the 
attention  of  **F.  P.  M.*'  to  the  case  of  Mayor  and 
Council  of  UagersUnon  v.  Seiner,  37  Md.  180,  in  which 
the  whole  subject  was  elaborately  discussed.  The  ac- 
tion was  instituted  by  Schner  against  the  town  to  re- 
cover damages  for  the  destruction  of  his  hardware 
store  by  a  mob  on  the  night  of  the  25th  May,  1882, 
during  the  war.  The  suit  was  brought  under  the  pro- 
visions of  the  Code,  giving  a  remedy  against  cities  or 
counties  In  such  cases.  It  was  instituted  on  the  4th 
May,  1867,  not  quite  five  years  after  the  injury.  Under 
the  Statute  of  Limitations  of  the  State,  in  force  at  the 
time  of  the  destruction,  this  action  would  have  been 
barred  after  three  years,  to  wit,  on  the  2Bth  May,  1865. 
in  the  winter  of  1866  tl\e, j;^^|j^^)buce.  p^^fd  j^U^act 
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nmeDding  the  article  of  the  Code  gtving  the  remedy  in 
this  particular  case,  so  as  to  provide  **  that  any  cause 
of  action  that  may  have  heretofore  arisen  under  this 
Article  shall  be  prosecuted  within  the  period  of  five 
years  from  the  time  of  such  cause  accruing  and  not 
after;  and  all  causes  hereafter  accruing  shall  be  pros- 
ecuted within  the  period  of  three  years  from  the  time 
of  the  accrual  of  the  same.'*  The  suit  having  been 
brought  more  than  three  years  and  less  than  five  after 
the  cause  of  action  accrued,  the  only  question  was  the 
power  of  the  Legislature  to  extend  the  time  of  limita- 
tions in  such  cases. 

On  the  part  of  the  city  it  was  contended  that  where 
the  statute  has  become  a  flat  bar,  under  pre-existing 
laws,  it  is  beyond  the  constitutional  power  of  the 
Legislature  to  pass  an  act  extending  the  time:  the 
right  to  plead  the  statute  becomes  a  vested  right.  A 
large  number  of  authorities  were  cited,  among  them, 
CJooley  on  Const.  Llm.  367,  366,  et  tteq, ;  Qirdnerv, 
SUphem,  1  Heiskell.  280;  Chm>el  v.  Wheeler,  2  GktUison, 
106;  BwHfhery.  Nelson,  9  GiU.  209;  Sedgwick  on  Stat. 
&  Const.  Law,  660,  and  veiy  many  others. 

The  plaintiff  ^contended  that  there  is  no  constitu- 
tional prohibition  against  the  enlargement  or  suspen- 
sion of  the  term  of  limitations  in  actions  of  tort,  rely- 
ing on  9  Gill.  809;  Fo8Ur  v.  Bank,  16  Mass.  246;  Welch 
V.  Wadsioorth^  30  Conn.  149,  and  many  others.  Also 
that  the  principle,  at  any  rate,  has  no  application  to 
this  class  of  cases,  because  the  statutory  liability  is  a 
liability  of  counties  and  towns,  public  political  corpora- 
tions created  by  the  Legislature  and  subject  to  its 
control  and  jurisdiction.  The  authorities  in  support 
of  this  position  are  numerous.  State  v.  A  A  O.  -R.  i?., 
12  Gill,  and  Johns.  436;  Regents  v.  WiUiams,  9  id. 
400;  Dartmouth  College  case,  4  Wheat.  618;  People  v. 
Morris,  13  Wend.  831;  Davidson  v.  Mayor,  etc.,  27 
How.  Pr.  S42,etals. 

In  their  opinion  the  court  say  they  *' have  encoun- 
tered great  difficulty  in  arriving  at  a  satisfactory  deter- 
mination of  this  question,  and  it  was  in  consequence 
of  it  that  a reargument  was  ordered.'*  **  The  annulling 
of  this  act  must  assume  that  it  is  not  within  the  scope 
of  legislative  power  to  pass  a  law  which  will  have  the 
effect  to  revive  as  between  private  individuals  a  cause 
of  action  which  was  completely  barred  by  limitations 
before  its  passage.  It  must  be  conceded  that  the  weight 
of  authority  elsewhere  sustains  this  proposition.  But 
it  is  not  clear  the  Maiyland  decisions  would  allow  its 
adoption  here.  Upon  this  point  we  express  no  opin- 
.  ion.**  The  learned  judge  then  enters  into  a  discussion 
of  the  general  question  involved,  defining  vested  rights 
to  be  **  those  rights  to  which  a  party  may  adhere,  and 
upon  which  he  may  insist  without  violating  any  prin- 
ciple of  sound  morality.  There  can  be  no  vested  right 
to  do  wrong.**  But,  say  the  court,  **  between  public 
lK>dies  and  private  citizens  there  is  a  wide  and  substan- 
tial distinction  with  respect  to  vested  rights  protected 
from  legislative  power.  Public  corporations  are  cre- 
ated by  the  Legislature  for  political  purposes,  with 
political  powers  to  be  exercised  for  purposes  connected 
with  the  public  good,  subject  at  all  times  to  the  control 
of  the  Legislature  with  respect  to  their  duration, 
powers  and  rights.**  30  How.  634.  **  It  would  be  diffl- 
colt  to  conceive  how  such  corporations  could  have  or 
acquire  any  vested  rights  not  subject  to  legislative 
control.**  The  result  was  that  the  court  sustained  the 
act  and  the  judgment  for  the  plaintiff  was  affirmed. 

Haokbstown,  March  12, 1878.  H.  K.  D. 


OBITUARY. 

OBENYILIiB  TREMATN. 

Grenville  Tremain,  one  of  the  ablest  and  most  bril- 
liant of  the  younger  members  of  the  New  York  State 
Bar,  died  at  his  rcHidence,  in  this  city,  on  the  14th  in- 
stant, after  a  brief  illness.  He  was  the  son  of  the  well- 
known  lawyer,  Lyman  Tremain,  and  was  born  at  Dur- 
haip,  Greene  Co.,  N.  Y.,  on  the  19th  of  April,  1845. 
He  was  graduated  at  Union  College,  pursued  his  pro- 
fessional studies  in  the  office  of  Peckham  &  Tremain, 
of  this  city,  and  at  the  Albany  Law  School,  from  which 
institution  he  was  graduated  in  1867.  He  subsequently 
became  a  partner  of  the  firm  of  Peckham  &  Tremain  and 
at  once  took  an  active  and  leading  part  in  tho  business 
of  his  profession.  He  was  corporation  counsel  of  the 
city  of  Albany  for  several  years,  and  in  1877  was  the 
Republican  candidate  for  Attorney-General  of  the 
State.  No  man  in  the  profession  had  a  higher  promise 
of  success  than  he  a  week  l>ef  ore  his  death.  Possessed 
of  all  the  qualifications  that  go  to  make  an  eminent 
lawyer,  enjoying  the  entire  confidence  of  the  bench 
and  the  bar,  and  having  a  large  and  lucrative  practice, 
nothing  seemed  to  be  wanting  to  render  his  position 
the  best  that  could  be  desired.  His  early  death  is, 
therefore,  particularly  to  be  regretted,  not  only  by  his 
relatives  and  friends,  but  by  the  profession  to  which 
he  belonged  and  the  community  in  which  he  had  spent 
the  greater  portion  of  his  life. 

HJENRT  A.  TAHiEB. 

Henry  A.  Taller,  a  prominent  member  of  the  New 
York  City  Bar,  died  on  the  16th  inst.,  at  his  residence 
in  that  city.  He  was  born  in  New  York  in  1888,  and 
received  his  education  at  Columbia  College.  Having 
been  graduated  from  that  institution  at  the  head  of 
the  class  of  1862,  he  passed  the  next  two  years  In  Eu- 
rope, studying  civil  law  at  the  universities  of  Bonn  and 
Heidelberg.  He  also  acquired  an  excellent  knowledge 
of  Gennan  and  French,  and  was  thoroughly  acquainted 
with  the  best  literature  in  both  languages.  Upon  re- 
turning to  New  York,  Mr.  Tailer  studied  law  in  the 
office  of  Kent,  Eaton  &  Kent.  After  having  been  ad- 
mitted to  the  bar,  he  l>ecame  a  partner  of  the  firm  at 
the  death  of  Mr.  Kent.  The  firm  then  was  Eaton, 
Davis  &  Tailer,  and  since  the  retirement  of  J.  C.  Ban- 
croft Davis,  has  been  Eaton  &  Tailer. 


NOTEa 


IN  the  case  of  Lee  v.  Kaufman,  just  decided  In  the 
United  States  Circuit  Court,  for  the  Eastern  Distrlot 
of  Yirgioia,  the  court  sustains  a  demurrer  of  plaintiff 
to  a  plea  of  a  want  of  jurisdiction  interposed  by  the 
United  States  Attomey-Gtouerai,  the  plea  being  that 
the  United  States  was  indirectly  the  defendant,  and 
could  not  be  sued.  The  ruling  is  that,  if  the  sovereign 
power  intervenes  in  a  suit  In  which  it  is  not  a  defend- 
ant on  the  record,  with  an  objection  that  it  cannot  be 
sued,  the  court  will  look  into  the  grounds  of  its  right 
to  intervene,  and  that  accordingly  the  government  in 
this  suit  must  stand  upon  the  strength  of  its  title  and 
not  upon  its  exemption  from  suit. 

A  bill  reported  from  the  House  committee  on  ex- 
penditures of  the  Department  of  Justice  provides  that 
in  oases  involving  large  amounts  in  which  the  United 
States  may  be  a  party  in  interest,  and  in  oases  of  the 
United  States  against  individuals  for  high  crimes  and 
misdemeanors,  a  district  attorney  may  employ  assist- 
ant counsel,  but  not  more  than  one  attorney  or  firm  of 
attorneys  in  one  case.  Another  bill  reduces  the  com- 
pensation of  clerks  of  District  and  Circuit  Courts  when 
one  person  holds  both  offices  from  $7,000  to  18,600  after 
the  payment  of  necessary  expenses. 
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Ai^L  commuuloatlons  Intended  for  publication  in  the 
Law  JouRNAii  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  given,  though  not  ueoessa- 
rily  for  publication. 

Conununioations  on  buslneas  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 


ALBANTy  March  SO,  1878. 


CURRENT  TOPICS. 

A  POINT  of  very  great  importance  was  passed 
upon  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia  on  the  15th  inst., 
in  the  case  of  Lee  y.  Kentfman,  The  plaintiff 
brought  action  of  ejectment  to  recover  the  well- 
known  Arlington  estate,  near  Alexandria,  Virginia, 
which  was,  by  the  will  of  its  owner,  who  died  in 
possession  in  1857,  devised  to  the  wife  of  General 
Robert  £.  Lee,  with  remainder  to  the  plaintiff.  In 
1864,  under  acts  passed  by  Congress  for  the  col- 
lection of  direct  taxes  in  the  insurrectionary  States, 
the  land  was  sold  for  the  payment  of  a  tax  as- 
sessed upon  it,  and  bid  in  for  a  sum  largely  in  ex- 
cess of  the  amount  of  the  tax,  by  the  United  States, 
which  at  once  took  possession.  At  the  time  of  the 
commencement  of  this  action  the  land  was  occupied 
by  defendant  Kaufman,  and  about  two  hundred 
others.  No  part  of  the  sum  in  excess  of  the  tax  for 
which  the  estate  was  bid  in  was  ever  paid  to  plain- 
tiff or  any  one  interested  in  the  estate.  After  the  com- 
mencement of  the  action  the  United  States,  which 
had  not  been  made  a  party,  intervened,  claiming  to 
be  the  owner  of  the  land,  and  to  occupy  it  in  the  exer- 
cise of  its  sovereign  and  constitutional  powers,  and 
suggested  that  the  court  had  no  jurisdiction  of  the 
subject  in  controversy,  and  moved  that  the  decla- 
ration in  the  suit  be  set  aside  and  all  proceedings 
stayed  and  dismissed.  The  plaintiff  demurred  to  the 
suggestion  of  the  government.  Judge  Hughes,  be- 
fore whom  the  motion  for  a  stay  was  made  and  ar- 
gued, has  delivered  an  elaborate  opinion  in  which 
the  whole  subject  presented  by  the  motion  is  learn- 
edly diyussed.  The  court  says  that  although  an 
intervention  of  the  government  in  this  manner  in 
a  cause  pending  between  other  parties  is  unusual 
in  this  country,  it  is  sanctioned  by  authority  (Flor- 
ida V.  Georgia^  17  How.  478 ;  MaxweWs  Lessee  v.  Lefcy, 
2  Dall.  881 ;  TTie  Exchange,  7  Cranch,  117)  and  is 
the  settled  practice  in  England.  Legh  v.  Rose,  8 
Mees.  &  Welsby,  579.  Upon  the  questions  of  law 
presented  by  the  suggestion  and  demurrer,  namely: 
(1)  Whether  the  suggestion  was  of  itself  sufficient 
to  defeat  the   jurisdiction  of  the  court  over  the 


cause,  and  (2)  whether,  supposing  it  had  not  that 
effect  ipso  fa^to,  the  court  might  look  into  the 
g^unds  on  which  the  intervention  was  made,  the 
first  question  was  answered  in  the  negative,  the 
court  holding  that  the  executive  cannot  on  mere 
prerogative  forbid  the  hearing  of  a  citizen's  plea. 
As  to  the  second  question  Judge  Hughes  says  that 
he  is  not  at  liberty,  sitting  as  an  inferior  court,  to 
hold  that  the  fact  of  the  Federal  government  being 
claimant  by  record  title  of  the  property  which  is 
made  the  subject  of  an  indirect  suit  against  it,  in 
possession  of  it  and  in  the  actual  use  of  it  for  public 
purposes,  defeats  the  jurisdiction  of  the  court  to 
look  into  the  grounds  of  the  government's  title  and 
decide  the  action  upon  the  merits.  To  so  hold,  he 
says,  would  be  to  overrule  the  Supreme  Court  in  the 
cases  of  Meigs  v.  McClung^s  Lessee,  9  Cranch,  11 ;  Wil- 
cox V.  Jackson,  18  Pet.  498;  Chresar  v.  McDowell,  6 
Wall  268;  and  Cooley  v.  O'Connor,  12  id.  891. 
This  ruling  of  the  Supreme  Court  has  been  sus- 
tained by  decisions  of  other  courts:  Elliot  v.  Van 
Voorst,  8  Wall.  Jr.  801 ;  Dreux  v.  Kennedy,  12  Lou. 
489;  French  v.  Bankhead,  18  Gratt.  188;  Polack  v. 
Maniifield,  44  Cal.  86. 


Mr.  Stephens  of  Georgia  introduced  in  the  House 
on  Monday  a  bill  for  the  reorganization  of  the  Su- 
preme Court  of  the  United  States.  The  main  fea- 
tures of  the  bill  are  those  providing  for  the  division 
of  the  United  States  into  fifteen  judicial  circuits 
and  the  appointment  of  six  additional  Supreme 
Court  judges.  The  Chief  Justice  is  to  divide  the 
Supreme  Court  into  five  sections  of  three  judges 
each,  one  of  whom  is  to  be  a  presiding  justice,  and 
the  business  of  the  court  is  to  be  parceled  out 
among  those  sections.  The  success  of  this  bill 
would  be  a  deplorable  matter.  While  it  migiit  ex- 
pedite business,  it  would  dissipate  the  authority  and 
the  influence  of  the  court. 


It  is  announced  that  the  law  in  reference  to  di- 
vorce in  Connecticut  has  been  so  amended  that  the 
marriage  contract  can  hereafter  be  dissolved  only  in 
cases  of  adultery,  fraudulent  contract,  willful  de- 
sertion for  three  years,  seven  years'  absence  unheard 
from,  habitual  intemperance,  intolerable  cruelty  and 
imprisonment  for  an  infamous  crime  in  the  State 
prison.  These  reasons  seem  to  be  sufficiently  nu- 
merous, but  the  law  of  Connecticut  is  much  more 
rigid  than  it  has  heretofore  been. 


The  bill  introduced  in  the  English  Parliament  for 
the  abolition  of  the  action  for  breach  of  promise  of 
marriage  has  led  to  a  considerable  discussion  of  the 
subject  in  the  press  of  that  country.  The  opponents 
of  the  bill  have  presented  many  cogent  reasons 
against  a  change  in  the  law,  among  which,  is  the 
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very  general  existence  of  such  a  right  of  action  in 
different  countries  and  ages,  and  under  different  sys- 
tems of  jurisprudence.  It  was  recognized  in  the  Bo- 
man  law.  Under  the  title  de  spontaUbus^  in  the  Pan- 
dects of  Justinian,  it  is  stated  that  the  action  ex- 
isted in  Latium,  and  Servius  Sulpicius  in  a  work 
entitled  de  Dotibus  says  the  action  was  maintainable 
when  the  Lex  Julia  conferred  upon  all  the  people  of 
Latium  the  rights  of  citizenship.  The  canon  law 
treated  of  promises  of  marriage  with  great  serious- 
ness, even  admitting  that  in  foro  conscientia  spiritual 
compulsion  might  be  employed  to  enforce  perform- 
ance ;  but  in  later  times  the  rule  was  relaxed  by 
the  Popes,  and  damages  adjudged  in  lieu  (ex  litteris 
de  SpoTMolibuB).  In  Sweden  the  power  to  decree  per- 
formance of  a  promise  to  marry  was  retained  so  late 
as  the  year  1810,  when  it  was  abrogated.  The  Ori- 
ental Church,  following  the  Israelitish  doctrine, 
viewed  a  breach  of  promise  in  the  light  of  a  breach 
of  marriage  (Concil.  Trullana  692,  can.  98).  An  ac- 
tion of  this  kind  will  lie,  according  to  French  law, 
provided  special  damage  be  proved  (Code  Nap.  and 
decisions  thereon).  By  the  law  of  Italy,  this  right 
of  action  arises  whenever  the  formalities  specified 
in  Article  54  of  the  Code  are  complied  with.  The 
Prussian  Code  renders  the  breach  of  a  legally  consti- 
tuted agreement  to  marry  actionable,  and,  under 
certain  circumstances,  a  penal  offense.  In  one  re- 
spect, the  French,  Gkrman,  and  Italian  law,  differs 
from  that  prevailing  here,  and  in  England,  in  that  it 
does  not  admit  injury  to  the  feelings  as  an  item  of 
damage.  And  the  rule  permitting  such  an  element 
of  damage  is,  perhaps,  the  cause  of  most  of  the  in- 
justice that  aiises  under  the  operation  of  our  law. 
If  the  plaintiff  could  recover  only  such  pecuniary 
damage  as  she  has  actually  suffered,  there  would 
be  no  objection  to  the  law  as  it  now  exists  here. 


The  New  Code,  or  that  part  of  it  that  the  gover- 
nor vetoed,  has  not  yet  been  voted  upon  in  the  Sen- 
ate, to  which  it  was  returned.  The  opponents  of 
the  measure  in  both  houses  are  preparing  for  a  vig- 
orous contest,  and  its  friends  will  need  all  the 
strength  they  can  muster,  to  overcome  the  veto. 
And  work  is  being  done  very  vigorously  outside  the 
legislature  in  the  way  of  obtaining  petitions  against 
the  proposed  law,  and  in  publishing  editorial  and 
other  articles  in  those  newspapers  which  are  sup- 
posed to  have  an  influence  on  legislation .  It  is  im- 
possible, at  this  time,  to  say  what  will  be  the  result 
of  all  this,  but  both  sides  appear  to  be  confident 
of  success. 


It  is  announced  from  New  York  that  the  next 
annual  conference  of  the  Association  for  the  reform 
and  codification  of  the  Law  of  Nations  will  be  held 
at  Frankfort,  Germany,  on  the  20th  of  August,  1878. 
Numerous  matters  of  interest  will  be  brought  before 


the  conference  and  it  is  to  be  hoped  that  the  United 
States  will  be  well  represented. 


The  Senate  committee  on  judiciary  have  reported, 
without  recommendation,  a  bill  to  repeal  the  bank- 
rupt law.  The  views  of  the  members  of  the  com- 
mittee were  not  at  all  harmonious,  but  a  majority 
directed  the  report  made,  and  several  who  did  not 
favor  repeal  consented  that  the  bill  should  be  re- 
ported without  recommendation.  If  the  feeling  of 
the  committee  is  an  index  of  that  of  the  Senate  the 
passage  of  the  bill  by  that  body  seems  certain.  The 
House  is  sure  to  take  like  action  on  the  matter  and 
the  only  hope  of  those  interested  in  a  perpetuation 
of  the  law  is  in  delaying  action  in  one  or  the  other 
of  the  two  houses.  We  sincerely  hope  they  may  not 
be  able  to  do  so,  for  the  great  majority  of  the  peo- 
ple, both  business  men  and  lawyers,  have  become 
convinced  that  the  bankrupt  law  is  productive  of 
more  harm  than  good,  not  only  to  business  interests 
but  tp  those  of  the  legal  profession.  In  one  or  two 
instances  the  courts  have  severely  animadverted  on 
the  opportunities  for  fraud  it  affords.  Matter  of 
Alleriy  17  Alb.  L.  J.  170.  In  various  ways  it  ope- 
rates to  injure  the  community,  and  even  its  friends 
admit  that  essential  amendments  are  needed  if  it 
should  remain  in  force.  No  two  persons  agree  as  to 
what  amendments  should  be  made,  and  the  only 
solution  of  the  difficulty  is  that  proposed  by  the 
Senate  committee,  namely,  unconditional  repeal 


The  State  of  Iowa,  after  an  experience  of  several 
years  under  legislation  not  permitting  capital  pun- 
ishment for  murder,  has  restored  the  death  penalty. 
This  State  is  very  favorably  situated  for  testing 
whether  it  is  better  for  the  community  to  inflict 
death  as  a  penalty  for  murder,  having  an  agricul- 
tural community  with  fertile  lands,  and  with  no 
large  centers  of  population  so  as  to  develop  what  is 
known  in  our  great  cities  as  the  criminal  class.  If 
an  experiment  of  this  kind  ought  to  succeed  any- 
where it  is  in  Iowa,  but  we  judge  that  it  has  not 
from  the  circumstance  that  the  change  mentioned 
has  been  made. 


The  Vanderbilt  will  case,  which  has  for  some 
months  occupied  most  of  the  spare  time  of  the 
surrogate  of  New  York,  has  been  productive  at 
length  of  an  opinion  from  that  official,  wherein  the 
question  whether  the  declarations  or  admissions  of  a 
legatee  under  the  will  tending  to  show  undue  influ- 
ence, or  the  absence  of  testamentary  capacity  are  ad- 
missible in  evidence  in  behalf  of  the  contestants,  is 
elaborately  and  learnedly  discussed.  Numerous 
authorities,  American  and  English,  are  examined, 
and  the  conclusion  reached  that  the  declarations 
and  admissions  should  be  excluded.—  --  --  ^  -  — 
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NOTES  OF  CASES. 

IN  PiUsburgJ^  Cine.  <b  St,  Louis  Bailway  Co.  v. 
Krouse,  30  Ohio  St.  222,  the  conductor  on  a 
railroad  train  npon  which  plaintiff  was  a  passenger 
had  received  from  plaintiff  a  five  dollar  bill,  out  of 
which  he  was  to  take  for  fare  twenty-five  cents. 
Being  unable  to  then  procure  change  he  kept  the 
bill,  telling  plaint^  he  would  change  it  at  the  sta- 
tion at  which  plaintiff  was  to  alight.  Plaintiff  left 
the  train  at  the  station,  and  the  train  was  moving 
off  with  the  conductor,  who  had  not  given  up  the 
bill  or  made  change,  when  plaintiff  climbed  on  the 
platform  and  asked  for  his  change.  The  conductor 
handed  back  the  bill  and  there  was  evidence  that 
he  told  plaintiff  to  get  off  the  train,  which  was 
moving  with  some  speed,  as  quickly  as  possible. 
Plaintiff  did  so  at  a  point  beyond  where  passengers 
usually  alighted,  and  was  injured.  No  compulsion 
was  used  to  cause  plaintiff  to  leave,  and  no  attempt 
was  made  to  stop  the  train.  The  court  held  that 
the  relation  of  passenger  and  carrier  did  not  exist 
between  plaintiff  and  the  company  at  the  time  he 
was  injured,  and  that  the  duties  and  obligations  of 
the  company  toward  him  were  only  such  as  existed 
toward  the  general  public ;  that  the  failure  of  the 
conductor  to  return  the  money  before  leaving  the 
station  did  not  exempt  plaintiff  from  the  exercise 
of  proper  care  and  prudence,  and  that  if  the  con- 
ductor ordered  or  directed  plaintiff  to  get  off  the 
train  while  it  was  in  motion,  at  a  place  where  it  was 
not  prudent  to  make  the  attempt,  each  order  or  di- 
rection, without  compulsion,  did  not  warrant  the 
plaintiff  to  do  a  hazardous  or  imprudent  act  and 
impute  the  consequences  to  the  company,  and  that 
whether  plaintiff's  act  was  an  imprudent  one, 
amounting  to  contributory  negligence,  was  for  the 
jury  to  determine.  In  FUer  v.  N.  Y,  CerU,  B.  iJ. 
Co.,  49  N.  Y.  47,  it  is  held  that  when  a  passenger 
upon  a  ndlroad,  by  the  wrongful  act  of  the  com- 
pany, is  put  to  an  election  between  leaving  the  cars 
while  they  are  moving  slowly,  or  submitting  to  the 
inconvenience  of  being  carried  by  the  station  where 
he  desires  to  stop,  the  company  is  liable  to  the  con- 
sequences of  his  choice,  provided  it  is  not  exercised 
wantonly  or  unreasonably.  To  the  same  effect  is 
Bdffmatyr  v.  Milwaukee,  eU.,  R,  H  Co.,  24  Wis.  578. 
In  Melnti/re  v.  N.  T.  Cent.  R  R  Co.,  87  N.  Y.  288, 
a  similar  rale  was  held  where  a  passenger  was  in- 
jured in  attempting  to  pass  from  one  car  to  another 
in  a  moving  train,  under  direction  of  an  employee 
of  the  company ;  in  Warren  v.  Fitchburg  R.  R.  Co., 
8  Allen,  227,  where  a  person  who  had  purchased  a 
ticket  was  struck  by  a  train  while  crossing  the 
track  under  the  direction  of  the  ticket  agent ;  and 
in  Sweeney  v.  Old  Colony  R  R.  Co.,  10  Allen,  858, 
where  a  person  was  injured  by  a  train  in  crossing 
the  track  after  he  had  been  told  by  the  company's 
flagman  that  it  was  safe.    See,  also,  Oaynor  v.  Old 


Colony  R.  R.  Co.,  100  Mass.  208;  Penn.  R  R.  Co. 
V.  KUgowr,  82  Penn.  St.  202;  Lambeth  v.  North  Car- 
olina RR  Co.,  66  N.  C.  494. 


In  Mut,  Life  Ins.  Co,  v.  French,  80  Ohio  St.  240, 
a  policy  of  life  insurance  contained  the  usual  clause 
of  forfeiture  for  non-payment  of  premiums.  The 
premiums  were  payable  one-half  cash  and  the  other 
half  by  a  note.  Upon  the  6th  of  July,  1867,  the 
day  the  premium  was  due,  the  agent  of  the  company 
received  the  check  of  assured,  dated  July  25,  1867, 
for  the  half  cash  due,  and  a  six  months'  note,  giv- 
ing the  renewal  receipt  for  a  year.  The  note  con- 
tained the  clause  **if  not  paid  at  maturity  said 
policy  is  to  be  null  and  void."  Neither  check  nor 
note  was  paid.  The  court  held  that  the  mere  fact 
that  the  note  was  not  paid  at  maturity  did  not  of 
itself  avoid  the  policy.  It  gave  the  insurance  com- 
pany the  option  of  declaring  a  forfeiture,  but  this 
option  must  be  asserted  by  clear  and  unequivocal 
acts.  The  clause  of  forfeiture,  being  inserted  in 
the  note  for  the  benefit  of  the  company,  might  be 
waived  by  failure  to  act,  or-  other  circumstances 
evincing  an  intention  not  to  claim  the  benefit  of  the 
stipulation.  Whether  the  company  had  exercised 
such  option,  or  waived  its  rights,  was  held  to  be  a 
question  of  fact  for  the  jury,  under  all  the  circum- 
stances of  the  case.  This  is  an  application  of  the 
rule  that  such  a  clause  being  introduced  for  the  ben- 
efit of  the  insurance  company  merely  makes  the  pol- 
icy voidable  at  its  election,  and  not  absolutely  void 
upon  a  mere  payment  of  the  note.  See  Bouion  v.  Am. 
Mut.  Life  Ins.  Co.,  25  Conn.  542;  Jacobs  v.  Mut. 
Life  Ins.  Co.,  5  Big.  48;  Wing  v.  Hervey,  27  E.  L. 
&  Eq.  140;  Buekbee  v.  U.  S.  Mut.  Ins.  dt  Trust  Co., 
18  Barb.  541;  Sheldon  v.  Conn.  Mut.  Ins.  Co.,  25 
Conn.  207;  Qoit  v.  Nat.  Frot.  Ins.  Co.,  25  Barb. 
189.  In  the  case  at  bar  the  company  retained  the 
check  and  note  and  refused  to  return  the  same.  The 
court  held  that  this  amounted  to  a  waiver  of  the  for- 
feiture. This  is  an  application  of  the  principle  that 
forfeitures  are  not  favored  at  law,  and  very  slight 
circumstances  are  required  to  constitute  a  waiver. 
A  receipt  of  premium  after  it  is  due  has  been  often 
held  to  be  a  waiver.  See  Froelich  v.  Atlas  Life  Ins. 
Co.,  47  Mo.  406 ;  Sims.  v.  State  Ins.  Co.,  id.  54 ; 
Hodson  V.  Chtardian  Life  Ins.  Co.,  97  Mass.  144; 
Thompson  v.  St.  Louis  Mut.  Life  Ins.  Co.,  52  Mo. 
469.  And  even  an  acknowledgment  of  the  receipt 
of  premiums  has  been  held  sufficient.  2'eutonia 
Life  Ins.  Co.  y.  Anderson,  77  III.  384;  III.  Cent.  Ins. 
Co.  V.  Wolf,  87  id.  854;  Frov.  Life  Ins.  Co.  v.  Fen- 
neU,  49  id.  180.  See,  also,  JBelme  v.  Ins.  Co.,  61 
Penn.  St.  707;  Fitepatrick v,  Ins.  Co.,  25  La.  Ann. 
448;  Ripley  v.  Ins.  Co.,  29  Barb.  552;  Co.  Litt.  218 
a;  Shepp.  Touchstone,  153 ;  Lessee  of  Boyd  et  al.  v. 
TaWert,  12  Ohio,  212;  Smith  v.  Whitlech  et  al.,  18 
Ohio  St.  471 ;  KeUogg  v.  Union  Co.,  12  Conn.  7 
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UABILITY  OF  MARRIED  WOMEN  FOR  DE- 
FICIENCY UNDER  FORECLOSURE. 

A  CASE  presenting  peculiar  and  interesting 
questions  of  law  has  just  been  decided  by 
the  Court  of  Appeals  of  New  York  State,  involving 
the  liability  of  married  women  as  mortgagees  in 
foreclosure  proceedings.  We  refer  to  the  case  of 
Vrooman  v.  Harriet  B,  Turner y  impleaded.  The 
gravamen  of  the  complaint  was  that  the  defendant 
took  a  conveyance  of  certain  premises  in  which  ap- 
peared the  following  provision :  "  Subject,  never- 
theless, to  the  payment  of  a  certain  indenture  of 
mortgage,  bearing  date  the  5th  day  of  August,  1873, 
made  and  executed  by  Charles  E.  Evans  to  John 
W.  Eddy,  to  secure  the  principal  sum  of  fifty-five 
hundred  dollars  and  the  interest  thereon,  and  re- 
corded in  the  oflce  of  the  Register  of  the  county 
of  Kings,  in  Ldber  number  1166  of  Mortgages, 
page  22,  on  the  9th  day  of  August,  A.  D.  1873, 
which  mortgage  the  party  hereto  of  the  second 
part  hereby  covenants  and  agrees  to  pay  off  and 
discharge,  the  same  forming  part  of  the  considera- 
tion therefrom." 

The  case  was  tried  below  before  a  referee,  who 
decided  as  matter  of  law,  that  the  plaintiff  was  en- 
titled to  the  usual  decree  for  the  foreclosure  and  sale 
of  the  mortgaged  premises,  and  if  the  proceeds  of 
such  sale  *'  be  insufficient,  that  the  plaintiff  have 
judgment  for  the  amount  of  said  deficiency  against 
Charles  £.  Evans,  the  mortgagor  and  obligor,  and 
against  Harriet  B.  Turner,  who,  by  assuming  the 
payment  of  the  said  mortgage  as  a  part  of  the  con- 
sideration of  the  conveyance  of  the  mortgaged 
premises  to  herself,  has  become,  and  is  in  law,  per- 
sonally liable  therefor." 

On  the  trial  the  counsel  of  the  defendant  request- 
ed the  referee  to  find  that  the  covenant  was  not  for 
the  benefit  of  the  separate  estate  of  said  defendant, 
which  the  referee  declined  to  do,  and  an  exception 
was  taken. 

The  defendant  appealed  to  the  General  Term  of  the 
Supreme  Court  for  the  Second  Department,  and 
largely  rested  her  case  upon  the  principles  of  law 
enunciated  by  the  Court  of  Appeals  in  the  cases  of 
TrotUr  v.  Hughei^  12  N.  Y.  74 ;  and  KingY.  WhiUly,  10 
Paige,  465,  claiming  that  they  substantially  decided 
that  where,  as  in  the  present  case,  the  grantor  in  a 
conveyance  is  not  personally  liable  to  the  holder  of 
the  mortage  to  pay  the  same,  his  grantee  is  not  lia- 
ble, although  assuming  in  terms  to  pay  the  same. 
The  defendant,  however,  in  that  case,  did  not  un- 
dertake personally  to  pay  the  mortgage,  and  the 
judge  at  the  General  Term  remarked  that  "the  decis- 
ion would  have  been  fully  as  satisfactory  if  it  had 
been  placed  on  that  ground.  The  questions  presented 
and  discussed  in  Trotter  v.  Hughes  created  much  con- 
flict of  judicial  opinion,  but  by  the  case  of  Burr  v. 


Beers,  24  N.  Y.  178,  it  was  held  in  general  terms 
that  a  mortgagee  could  maintain  a  personal 
action  against  a  grantee  of  mortgaged  premises,  who 
assumes  to  pay  the  incumbrance ;  that  if  one  per- 
son makes  a  promise  to  another  for  the  benefit  of  a 
third  person,  such  third  person  may  maintain  an 
action  upon  the  promise. 

And  thus,  under  the  principles  decided  in  Burr 
V.  Beers,  the  General  Term  judge* held  that  the  de- 
fendant, Harriet  B.  Turner,  undertook  to  pay  her 
own  debt  and  that  there  was  no  reason  in  law  or 
morals  why  she  should  not  do  it.  On  the  question 
of  coverture,  he  said:  '*  We  think  that  the  cover- 
ture of  the  defendant  was  no  defense  to  this  action. 
The  liability  was  contracted  upon  the  purchase  of 
real  property  by  the  defendant  in  her  own  name, 
which  became  her  separate  estate,  and  it  was  a  con- 
tract to  pay  a  portion  of  the  purchase-money,  and 
was  therefore  for  the  benefit  of  her  separate  estate.'' 

Upon  the  question  of  liability  of  the  defendant^ 
Mrs.  Turner,  under  the  covenant  per  se,  the  respond- 
ent cited  Thorpe  v.  Keokuh  Coal  Co.,  48  N.  Y.  253; 
Coster  V.  Mayor  of  Albany,  43  id.  411;  Secar  v. 
Lard,  8  Keyes,  525;  Lawrence  v.  Fox,  20  N.  Y.  268; 
Bui-r  V.  Beers,  24  id.  178;  Oarnsey  v.  Bogers,  47  N. 
Y.  233 ;  and  on  the  question  of  coverture,  Freehing 
V.  BoUand,  63  N.  Y.  425,  and  Maacon  v.  Scott,  55 
id.  247. 

In  the  case  under  consideration,  the  defendant's 
grantor  had  not  assumed  the  payment  of  the  mort- 
gage, and  the  prime  question  was  whether,  under 
the  circumstances,  covenant  to  assume  the  same 
constituted  a  cause  of  action.  This  question  seems 
to  be  clearly  decided  in  King  v.  WhUely  and  Trotter 
V.  Hughes,  that  in  such  case  it  does  not  constitiUe  a 
cause  of  action. 

The  case,  Lawrence  v.  Fox,  20  N.  Y.  268,  cited  by 
the  respondent,  only  decided  that,  where  one  person 
loans  money  to  another  upon  liis  promise  to  pay  it 
to  a  third  party,  to  whom  the  party  so  lending  the 
money  is  indebted,  the  contract  thus  made  by  the 
'lender  is  made  for  the  benefit  of  his  creditor,  and 
the  latter  can  maintain  an  action  upon  it,  without 
proving  an  express  promise  to  himself  from  the 
party  receiving  the  money.  The  opinion  of  Judge 
Rapallo  on  the  case  of  Lawrence  v.  Fbx  is  very  clear 
and  satisfactory.  In  the  course  of  his  review  of  the 
case  (see  Oarnsey  v.  Bogers,  47  N.  Y.  233)  he  says 
he  does  not  understand  that  that  case  went  so  far  as 
to  hold  every  promise  made  by  one  person  to 
another,  from  the  performance  of  which  a  third 
person  would  be  benefited,  gives  a  right  of  action  to 
such  third  person,  he  being  privy  neither  to  the 
contract  nor  the  consideration.  In  such  cases  the 
contract  should  have  been  made  for  his  benefit. 
Vide  the  English  cases  of  Button  v.  Poole,  1  Ventris, 
818;  Price  v.  Eaton,  4  Bam.  «&  Adol.  433,  and  LiUy 
V.  Hays,  5  Ad.  &  Ellis,  548.  A  case  of  much 
weight  in  favor  of  the  appellant  in  the  case  under 
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consideration  is  that  of  Merritt  v.  Green^  55  N.  Y. 
270.  We  do  not  see  that  the  case  of  Burr  v.  Beer^, 
cited  by  the  respondent,  was  of  much  avail,  for  in 
that  case  the  defendant  retained  in  his  hands  a 
portion  of  the  purchase-money,  agreeing  to  dis- 
charge with  it  the  debt  his  grantor  owed  the  plain- 
tiff, and  in  this  case,  Vrooman  v.  Mr%.  Turner^  the 
defendant  simply  bought  the  interest  her  grantor 
(Sanborn)  had,  who  held  the  premises  subject  to 
the  mortgage,  but  was  not  liable  for  the  payment  of 
the  same. 

On  the  question  whether  Mrs.  Turner  was  bound 
by  the  covenant  contained  in  the  deed  from  San- 
bom,  her  grantor,  wherein  it  is  recited  that  she 
agrees  to  pay  the  mortgage,  the  appellant  cited  the 
following  pertinent  cases:  Chamberlain  v.  Parker, 
45  N.  Y.  669;  BaUin  v.  IHUaye,  37  id.  46;  White 
v.  McNeti,  83  id.  371 ;  and  on  the  point  as  to  affect- 
ing her  separate  estate,  Tale  v.  Dederer,  22  N.  Y. 
450;  C<yrn  Ex.  In.  Co.  v.  Bdbeock,  42  id.  618. 

The  Court  of  Appeals,  in  deciding  the  questions 
raised,  adverted  to  King  v.  Whitely^  supra^  decided 
in  1848,  the  first  case  on  the  precise  question  in  the 
case  under  review,  and  in  effect  observes,  that  it 
was  conceded  by  the  Chancellor  that  if  the  grantor 
had  been  personally  liable  to  the  holder  of  the  mort- 
gage for  its  payment,  the  holder  of  such  mortgage 
would  have  been  entitled  in  equity  to  the  benefit  of 
the  agreement  recited  in  such  conveyance,  to  pay 
off  the  mortgage,  and  to  a  decree  over  against  the 
grantee  for  the  deficiency.  This  would  have  been 
in  accordance  with  a  well-established  rule  in  equity 
wJiich  gives  to  the  creditor  the  right  of  subrogation 
to,  and  the  benefit  of  any  security  held  by  a  surety 
for  the  re-enforcement  of  the  principal  debt,  and  in 
the  case  supposed,  and  by  force  of  the  agreement 
recited  in  the  conveyance,  the  grantee  would  have 
become  the  principal  debtor,  and  the  grantor  would 
be  a  qtuui  surety  for  the  payment  of  the  mortgage 
debt  See  Halsey  v.  Beed,  9  Paige,  446 ;  Curtis  v.  Ty- 
Usr,  id.  482  ;  Burr  v.  Beers,  24  N.  Y.  178.  In 
King  v.  Whitdy,  supra,  the  Chancellor  in  effect  de- 
cided, that,  if  the  grantor  had  been  personally  liable 
to  the  holder  of  the  mortgage  for  the  payment  of 
the  mortgage  debt,  the  holder  of  it  would  have  been 
entitled  to  the  benefit  of  the  agreement  recited  in 
such  conveyance,  on  the  principle  of  equity  which 
gives  to  the  creditor  the  right  of  subrogation  of  the 
security  held  by  a  surety  in  such  cases,  the  grantee 
thereby  becoming  the  principal  debtor,  and  the 
grantor  a  quasi  surety  for  the  payment  of  the  moi*t- 
gage.  Halsey  v.  Beed,  9  Paige,  446  ;  Curtis  v.  Tyler, 
id.  432. 

In  his  elaborate  opinion,  in  Vrooman  v.  Mrs.  Tur- 
ner,  AUen,  J.,  in  commenting  upon  the  principle 
which  governs  such  cases,  observes  :  **The  rule 
which  exempts  the  grantee  of  mortgaged  premises 
subject  to  a  mortgage,  the  payment  of  which  is  as- 
sumed in  consideration  of  the  conveyance,  as  be- 


tween him  and  his  grantor,  from  liability  to  the 
holder  of  the  mortgage  when  the  grantee  is  not 
bound  in  law  or  equity  for  the  payment  of  the  mort- 
gage, is  founded  in  reason,  and  rests  upon  principle, 
and  is-  not  inconsistent  with  that  class  of  cases  in 
which  it  has  been  held  that  a  promise  to  one  for 
the  benefit  of  a  third  party  may  avail  to  give  an 
action  directly  to  the  latter  against  the  promisor, 
of  which  Lawrence  v.  Fox,  supra,  is  a  prominent 
example."  It  has  also  beeh  settled  by  several  well- 
considered  cases,  that,  to  give  a  third  party,  who 
may  derive  a  benefit  from  the  performance  of  the 
promise,  an  action,  two  things  must 'concur  :  1st, 
an  interest  by  the  promisee  to  secure  some  benefit 
to  the  third  party,  and  2nd,  some  privity  between 
the  two,  the  promisor  and  the  party  to  be  benefited, 
and  some  obligation  or  duty  owing  from  the  former 
to  the  latter,  which  would  give  him  a  legal  or  equit- 
able claim  to  the  benefit  of  the  promise,  or  an  equiva- 
lent from  him  personally,  or,  in  the  language  of  Judge 
Rapallo :  "To  entitle  him  to  an  action  the  con- 
tract must  have  been  made  for  his  benefit.  He 
must  be  the  party  intended  to  be  benefited."  Vide 
Irish  V.  Bidge,  41  N.  Y.  21,  and  also  Merrill  v.  Green, 
65  id.  270.  The  courts  seem  disinclined  to  extend 
the  doctrine  of  Lawrence  v.  Fox  to  cases  not  clearly 
within  the  principle  of  those  decisions.  There 
must  be  some  obligation  of  the  promisee  in  the 
third  party  to  adopt  and  claim  the  promise  as  made 
for  his  benefit.  Gray  J.,  in  the  last  cited  case,  re- 
marks :  '^AU  the  defendant  had  the  right  to  de- 
mand in  this  case  was  evidence  which,  as  between 
Halley  and  the  plaintiff,  was  competent  to  establish 
the  relation  between  them  of  debtor  and  creditor." 
See,  also,  DoolittU  v.  Naylor,  2  Bos.  226,  and  Ford  v. 
David,  1  id.  569  ;  Farley  v.  Chambard,  4  Cow.  482 
(1825),  affirmed  in  the  Court  for  the  Correction  of 
Errors  in  1827  per  totam  curiam,  and  reported  in  9 
Cow.  689. 

In  view  of  these  several  authorities  it  will  be 
clearly  observed  that  the  General  Term,  in  holding 
that  the  defendant,  Mrs.  Turner,  **  was  bound  to  pay 
the  whole  consideration  for  the  premises,"  and  that 
it  was  '*  simply  an  agreement  to  pay  her  own  debt,*' 
was  giving  the  adjudicated  cases  on  this  general 
question,  as  the  mariner  would  say,  too  much  sea  j 

room.  And  thus  Judge  Allen,  in  closing  his  long 
opinion,  concludes,  that  the  court  below  erred  in 
giving  judgment  against  the  appellant  for  the  defi- 
ciency after  the  sale  of  the  mortgaged  premises,  and 
that  so  much  of  the  judgment  as  directed  her  to 
pay  the  same  should  be  reversed, in  which  the  court 
concurred,  except  Earl,  J.,  dissenting. 

The  case  thus  decided  is  a*clear  and  satisfactory 
exposition  of  the  equitable  principles  governing  the 
liability  of  grantees  where  the  grantor  has  never 
assumed  to  pay  the  mortgagex-sought  tOr  be  foror 
closed.  ,,.....3/^  -OOCJIp 

In  the  view  taken  of    the  case  under  considera-     ^ 
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tion,  the  Court  of  AppeacU  did  not  pass  directly 
apoD  the  defease  raised  as  to  the  defendant  being  a 
married  woman  and  relieved  from  the  covenant 
thereby.  It  was  not  necessary.  We  will,  however, 
in  addition  to  the  authorities  cited  above,  refer  to 
the  Manhattan  Brass  and  Manufacturing  Company  v. 
Henrietta  Thompson,  58  N.  Y.  80,  wherein  Chief 
Justice  Church  has  written  an  exhaustive  opinion  on 
that  general  question.  His  conclusions  are  as  to 
when  married  women's  Contracts  may  be  enforced : 
(1)  When  created  in  or  about  carrying  on  a  trade  or 
business  of  the  wife.  85  Barb.  78 ;  Freeking  v.  Boi- 
land,  53  N.  Y.  422.  (2)  When  the  contract  relates 
to  or  is  made  for  the  benefit  of  the  separate  estate. 
86  N.  Y.  600,  and  87  id.  85.  (3)  When  the  inten- 
tion to  charge  the  separate  estate  is  expressed  in 
the  instrument  or  contract  by  wh^ch  the  liability  is 
created.  18  N.  Y.  265;  22  id.  450;  Moxony.  Scott, 
55  id.  247. 

The  act  of  1862  (Laws  of  N.  Y.,  ch.  172.  p.  843),  in 
regard  to  married  women,  provides  that  they  may 
trade  or  do  business  on  their  sole  and  separate 
accouDt ;  and  gives  a  married  woman,  possessed  of 
real  estate  as  her  separate  property,  the  right  to  do 
any  act  with  reference  to  the  same,  with  the  same 
effect  as  if  she  were  unmarried.  She  may  also  sue 
and  be  sued  in  the  same  manner  as  2kfeme  sole.  And 
as  Davis,  J.,  observes,  in  the  case  of  Quassaic  Na- 
tional Bank  of  Newhurgh  v.  CharlctU  A,  WaddsU,  1 
Hun,  181,  the  law  takes  off  for  her  protection  all 
the  embarrassment  of  the  married  relation  in  respect 
of  separate  real  estate,  and  makes  her  in  regard  to 
it  9k  feme  sole^  pro  hac  vice,  and  it  continues  that 
peculiar  condition  in  all  matters  having  relation  to 
separate  property  as  well  where  she  is  sued  as  where 
she  sues. 

We  have  thus  reviewed  the  points  and  the  law 
presented  in  the  case  of  Vrooman  v.  Mrs,  Turner 
(not  yet  reported),  and  have  presented  authorities 
bearing  upon  the  principal  questions  involved,  and 
believe  we  have  touched  upon  and  cited  all  of  the 
authorities  of  value  on  the  general  issues  discussed. 

John  F.  Bakbb. 


RIGHT  OF  PHYSICIANS  TESTIFYING  AS  EX- 
PERTS TO  COMPENSATION. 

SUPREMB  OOUBT  OF  INDIANA,  NOYBMBBR,  Vm, 

BuGHMAN  V.  State. 

While  a  phyBician  or  sunreon,  when  called  upon,  must  at- 
tend and  testify  to  facts  within  his  Icnowledge  for  the 
same  compensation  In  the  way  of  fees  as  any  other 
witnessy  he  cannot  be  compelled  to  glre  a  professional 
opinion  without  additional  compensation.  Accord- 
ingly a  commitment^of  a  physician  for  cefusinKto  tes- 
tify as  an  expert  in  a  criminal  case  without  reasonable 
compensation  therefor  held  erroneous. 

A  PPEAJj  from  an  order  of  commitment.  The  appel- 
-tl  laut,  Dr.  Buchmau,  was  called  to  testify  as  a 
'Witness  at  the  trial  of  one  Hamilton  for  rape.  He  was 
asked  whether  or  not,  in  female  menstruation,  there 


U,  sometimes,  a  partial  retention  of  the  menses  after 
the  main  flow  has  ceased ;  he  refused  to  answer  unless 
reasonably  compensated  before  testifying  as  a  medical 
expert.  He  refused  to  answer  another  question,  say- 
ing that  this  answer  would  depend  upon  his  profes- 
sional knowledge  of  the  subject,  and  he  would  not  give 
it  without  being  paid. 

The  court  held  that  the  witness  was  required  by  law 
to  answer  the  questions  without  compensation  other 
than  the  ordinary  witness  fee,  and  the  witness  persist- 
ing in  his  refusal  to  answer,  he  was  committed  as  for  a 
contempt,  and  thereupon  took  this  appeal. 

WoRDBN,  J.  The  question  presented,  being  a  novel 
one  in  Indiana,  so  far  as  we  are  advised,  and  an  im- 
portant one,  we  have  bestowed  such  time  and  care 
upon  its  consideration  as  its  importance  seemed  to 
reqcdre. 

It  must  be  and  is  conceded  that  a  physician  or 
surgeon,  when  called  upon,  must  attend  and  testify  to 
facts  within  his  knowledge,  for  the  same  compensa- 
tion, in  the  way  of  fees,  as  any  other  witness.  In 
respect  to  facts  within  his  knowledge,  he  stands -upon 
an  equality,  in  reference  to  compensation,  with  all 
other  witnesses.  But  the  question  presented  Is, 
whether  he  can  be  compelled  to  give  a  professional 
opinion  without  compensation  other  than  the  ordinary 
fees  of  witnesses. 

In  England,  there  is  some  diversity  in  the  decisions 
in  respect  to  the  question  whether  an  attorney  or  med- 
ical man  is  entitled  to  higher  compensation  for  attend- 
ance as  a  witness  than  ordinary  wituesses.  This 
diversity,  however,  relates  to  wituesses  required  to 
testify  to  facts,  and  not  to  give  professional  opinions. 
In  respect  to  professional  opinions,  we  are  not  aware 
of  any  diversity  of  decision.  In  note  2  to  section  810, 
1  Greenl.  Ev.,  Idth  ed.,  it  is  said :  *'Au  additional  com- 
peusation  for  loss  of  time  was  formerly  allowed  to 
medical  men  and  attorneys,  but  this  rule  is  now  ex- 
ploded. But  a  reasonable  compeusation  paid  to  a 
foreign  witness,  who  refused  to  come  without  It,  and 
whose  attendance  was  essential  in  the  cause,  will,  in 
general,  be  allowed  and  taxed  agaiust  the  losing  party. 
See  Lonergan  v.  The  Royal  Exchange  Assurance^  7 
Blng.  728;  S.  C,  id.  729;  CoUins  v.  Godefroy,  1  B.  & 
Ad.  960.  There  is  also  a  distinction  between  a  witness 
of  facts  and  a  witness  selected  by  a  party  to  g^ive  his 
opinion  on  a  subject  with  which  he  is  peculiarly  con- 
versant from  his  employment  in  life.  The  former  is 
bound  as  a  matter  of  public  duty  to  testify  to  facts 
within  his  knowledge.  The  latter  is  under  no  such 
obligation,  and  the  party  who  selects  him  must  pay 
him  for  his  time  before  he  will  be  compelled  to  testify. 
Webb  V.  Paige,  1  Car.  &  Kir.  28.**  The  case  of  Loner- 
gan V.  The  Royal  Assurance,  referred  to  in  the  above 
note,  was  not  the  case  of  a  witness  called  to  give  a 
professional  opinion,  but  the  witness  was  a  foreign  sea 
captain,  without  whose  presence  the  plaintiflTs  attor- 
ney **  deemed  It  unsafe  to  trust  the  trial  of  the  cause 
to  written  depositions,  so  long  as  he  could  prevail  on 
the  captain  to  remain  in  England  to  give  his  evidence 
personally  on  the  trial  before  the  jury ;  inasmuch  as 
the  demeauor  and  manner  of  Captain  MoflGatt's  giving 
his  evidence  before  the  jury  might  have  great  weight 
with  the  jury,  in  addition  to  his  intelligent  and  gen- 
tlemanly appearance.**  Tindal,  C.  J.,  said,  amongst 
other  things:  "But  the  general  rule  has  been  that 
when  witnesses  attend  under  a  subpoena,  none  receive 
anyallowauoe  for  loss  of  time,  except  medical  men 
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and  attorneys.  If  that  role  were  to  undergo  revision, 
I  cannot  say  that  it  would  stand  the  test  of  examina- 
tion .  There  is  no  reason  for  assuminf^  that  the  time 
of  medical  men  and  attorneys  is  more  valuable  than 
that  of  others  whose  livelihood  depends  on  their  own 
exertions.  But  that  rule  is  not  applicable  to  the  case 
of  a  foreign  witness,  who  may  refuse  to  attend  if  the 
terms  he  proposes  are  not  acceded  to.  If  he  asks  only 
what  is  reasonable,  I  cannot  see  why  it  should  not  be 
allowed,  and  be  charged  to  the  unsuccessful  party." 

The  case  which  is  supposed  to  have  exploded  the 
rule  that  attorneys  and  medical  men  are  to  have 
additional  compensation  for  loss  of  time,  is  that  of 
Collins  V.  Oodefroy,  cited  in  the  above  note.  lu  that 
case  Collins  sued  Godefroy,  to  recover  a  remuneration 
for  plaintiff's  loss  of  time,  in  attending  as  a  witness, 
under  a  subpoena  issued  by  Godefroy,  in  a  case  in 
which  Godefroy  was  a  party.  The  plaintiff  attended 
six  days  as  a  witness,  but  was  not  called  upon  to  give 
his  evidence.  Lord  Tenterdeu,  C.  J.,  said:  '*If  it 
be  a  duty  imposed  by  law  upon  a  party  regularly  sub- 
poenaed to  attend  from  time  to  time  to  give  his  evi- 
dence, then  a  promise  to  give  him  any  remuneration 
for  loss  of  time  Incurred  in  such  attendance  is  a 
promise  without  consideration.  We  think  such  a  duty 
is  imposed  by  law,  and  on  consideration  of  the  statute 
of  Elizabeth,  and  of  the  cases  which  have  been  decided 
on  the  subject,  we  are  all  of  the  opinion  that  a  party 
cannot  maintain  an  action  for  compensation  for  loss 
of  time  in  attending  a  trial  as  a  witness.  We  are 
aware  of  the  practice  which  has  prevailed  in  certain 
oases  of  allowing  as  costs  between  party  and  party  so 
much  per  day  for  the  attendance  of  professional  men, 
but  that  practice  cannot  alter  the  law.  What  the 
effect  of  our  decision  may  be  is  not  for  our  considera- 
tion. We  think  on  principle  that  an  action  does  not 
lie  for  a  compensation  to  a  witness  for  loss  of  time  in 
attendance  under  a  subpoena." 

But,  notwithstanding  the  case  above  noticed,  the 
rule  allowing  professional  men  additional  compensa- 
tion was  followed  In  England  as  late  as  1862.  In  the 
case  of  Parkinson  v.  Atkinson,  31  L.  J.  (N.  8.)  199,  the 
master  had  allowed  the  expenses  of  an  attorney  who 
was  called  as  a  witness,  but  did  not  give  professional 
evidence,  on  the  higher  scale  allowed  to  professional 
witnesses.  On  motion  for  a  rule  to  show  cause  why 
the  taxation  should  not  be  reviewed,  Earle,  C.  J., 
said :  **  We  do  not  approve  of  the  rule  which  is  said  to 
prevail  in  criminal  cases,  that  if  a  surgeon  is  called  to 
give  evidence  not  of  a  professional  character,  he  is 
only  to  have  the  expenses  of  an  ordinary  witness.  We 
think  the  master  was  quite  right  in  allowing  the  ex- 
penses of  this  witness  on  the  higher  scale."  So,  also, 
in  the  case  of  Turner  v.  Turner,  Jurist,  1869,  p.  839,  the 
master  allowed  one  Marcus  Turner,  a  barrister,  of 
lioudou,  one  pound  and  a  shilling  a  day  for  attendance 
as  a  witness.  The  Vioe-Chaucellor  said:  ** The  right 
of  a  professional  man  to  one  pound  and  a  shilling  per 
day  was  founded  on  the  fact  of  his  being  abstracted 
from  his  functions.  It  was  unnecessary  to  say  what 
classes  came  within  the  definition  '  professional  man,* 
but  there  was  no  doubt  that  a  barrister  did,  and  if 
subpoenaed  as  a  witness,  he  had  a  right  to  receive  the 
remuneration,  small  or  scanty  as  It  was."  The  mo- 
tion to  vary  the  taxation  was  overruled. 

The  foregoing  cases,  however,  do  not  decide  the 
point  involved  here,  and  they  have  been  noticed  rather 
with  a  view  of  showing  that  they  are  not  in  conflict 


with  the  right  claimed  by  the  appellant  than  as  estab- 
lishing that  right.  We  come  now  to  authorities  more 
directly  in  point . 

The  case  of  Webb  v.  Paige,  cited  in  the  above  note 
from  Greenl.  Ev.,  decided  in  1848,  was  an  action  for 
negligence  in  carrying  goods.  A  witness  was  called 
for  the  plaintiff  to  speak  of  the  damage  sustained  by 
the  goods,  consisting  of  cabinetwork,  and  the  expense 
that  would  be  necessary  to  restore  or  replace  the 
injured  articles.  The  witness  demanded  compensa- 
tion, and  Maule,  J.,  in  deciding  the  point,  used  the 
language  set  out  in  the  latter  part  of  the  note  above 
cited  from  Greenleaf .  The  witness,  upon  receiving  an 
undertaking  for  his  pay,  was  examined.  This  is  the 
only  English  case  that  bears  directly  upon  the  point, 
of  which  we  have  any  knowledge.  The  American 
cases  are  not  numerous,  and  we  proceed  to  notice  such 
as  there  are. 

In  the  Matter  of  Roelker,  Sprague,  276,  during  a  trial 
upon  an  Indictment,  the  district  attorney  moved  for  a 
capias  to  bring  In  a  witness,  who  had  been  subpoenaed 
to  testify  as  an  interpreter.  But  Sprague,  J.,  said: 
**  A  similar  question  had  heretofore  arisen  as  to  ex- 
perts, and  he  had  declined  to  issue  process  to  arrest 
in  such  cases.  When  a  person  has  knowledge  of  any 
fact  pertinent  to  an  issue  to  be  tried,  he  may  be  com- 
pelled to  attend  as  a  witness.  But  to  compel  a  person 
to  attend  because  he  Is  accomplished  in  a  particular 
science,  art  or  profession,  would  subject  the  same 
Individual  to  be  called  upon  In  every  case  in  which 
any  question  in  his  department  of  knowledge  is  to  be 
solved.  Thus  the  most  eminent  physician  might  be 
compelled,  merely  for  the  ordinary  witness  fees,  to 
attend  from  the  remotest  part  of  the  district,  and  give 
his  opinion  in  every  trial  in  which  a  medical  question 
should  arise.  This  is  so  unreasonable  that  nothing  but 
necessity  can  justify  it.  The  case  of  an  Interpreter  Is 
analogous  to  that  of  an  expert.  It  Is  not  necessary  to 
say  what  the  court  would  do  If  It  appeared  that  no 
other  interpreter  could  be  obtained  by  reasonable 
effort.  Such  a  case  is  not  made  as  the  foundation  of 
the  motion.  It  Is  well  known  that  there  are  In  Boston 
many,  native  Germans  and  others  skilled  in  both  the 
German  and  English  languages,  some  of  whom.  It  may 
be  presumed,  might  without  dlfllculty  be  induced  to 
attend  for  an  adequate  compensation." 

In  the  case  of  The  People  v.  Montgomery,  18  Abb. 
Pr.  (N.  S.)  207,  Montgomery  was  indicted  for 
murder.  The  district  attorney  had  procured  the  at- 
tendance of  Dr.  Hammond  as  a  witness  to  testify  pro- 
fessionally In  the  case,  who  was  paid,  or  was  to  be 
paid,  the  sum  of  $500,  for  his  attendance  and  services 
as  such  witness .  This  was  complained  of  as  an  Irregu- 
larity. The  court  said,  E.  D.  Smith,  P.  J.,  delivering 
the  opinion :  **  We  do  not  see  that  the  calling  of  Dr. 
Hammond  as  a  witness  and  the  payment  to  him  of  a 
sufficient  sum  to  secure  his  attendance  at  the  court 
during  the  trial  was  In  any  respect  an  Irregularity,  or 
did  any  wrong  to  the  prisoner.  It  seems  to  us  that 
the  district  attorney  was  acting  in  the  line  of  his 
duty  as  public  prosecutor  in  securing  the  attendance 
of  a  proper  medical  witness  of  high  repute  to  meet  the 
distinguished  medical  experts,  which  he  knew  the 
prisoner  expected  to  caU  on  his  side.  *  ♦  ♦  The 
district  attorney,  it  is  true,  might  have  required  the 
attendance  of  Dr.  Hammond  on  subpoena,  but  that 
would  not  have  sufficed  to  qualify  him  to  testify  as  an 
expert  with  clearness  and  oertalntyupon  the^iuestlons 
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involved.  He  would  have  met  the  requtrementt  of 
the  sabpoBna  if  he  had  appeared  in  coart  whea  he  was 
required  to  testify  and  give  proper  impromptu  answers 
to  such  questions  as  might  then  have  t>een  put  to  him 
in  behalf  of  the  People.  He  conld  not  have  been  re- 
quired, under  process  of  subpcena,  to  examine  the 
case,  and  to  have  used  his  skill  and  knowledge  to  enable 
him  to  give  an  opinion  upon  any  points  of  the  ease^  nor 
to  have  attended  during  the  whole  trial  and  attentive- 
ly considered  and  carefully  heard  all  the  testimony 
given  on  both  sides,  in  order  to  qualify  him  to  give  a 
deliberate  opinion  upon  such  te(«tlmony,  as  an  expert, 
in  respect  to  the  question  of  the  sanity  of  the  prisoner. 
Professional  witnesses,  I  suppose,  are  more  or  less 
paid  for  their  time,  services  and  expenses,  when 
called  as  experts  in  important  cases,  in  all  parts  of  the 
country.'* 

These  cases  go  far  to  establish  the  position  contended 
for  by  the  appellant.  But,  on  the  other  hand,  the  case 
of  Ex  parte  Dement,  decided  by  the  Supreme  Court  of 
Alabama,  and  reported  in  6  Cent.  L.  J.  11,  decides 
that  a  physician  or  surgeon  may  be  compelled  to  testify 
as  an  expert,  where  the  testimony  is  relevant  to  a 
cause  pending  before  a  judicial  tribunal,  without  be- 
ing paid  as  for  a  professional  opinion. 

Having  thus  considered  the  oases  that  have  come 
under  our  notice  bearing  on  the  subject,  it  may  be 
well  to  look  at  the  works  of  text  writers,  for  they  fur- 
nish at  least  some  evidence  of  what  the  law  is.  In  1 
Taylor^s  Med.  Jur.,  p.  19,  it  is  said:  ** Before  being 
sworn  to  deliver  his  evidence,  a  medical  or  scientific 
witness  may  claim  the  payment  of  his  customary  fees, 
unless  an  arrangement  has  already  been  made  between 
him  and  the  solicitors  who  have  sent  him  a  subpoena. 
These  fees  are  generally  made  matter  of  private 
arrangement  between  the  witness  and  the  attorney." 
This  clearly  implies  that  he  is  to  be  paid  his  customary 
fees  for  an  opinion,  and  that  he  may  demand  pay- 
ment before  delivering  his  evidence.  But  we  doubt 
whether  he  could  make  the  demand  before  being 
sworn,  for  he  might  be  called  upon  to  prove  some  fact 
within  bis  knowledge. 

In  The  Jurisprudence  of  Medicine  in  its  Relations 
to  the  Law  of  Contracts,  Torts  and  Evidence,  by  John 
Ordrunaux,  9§  114,  115,  it  is  said:  **But  once  put 
upon  the  stand  as  a  skilled  witness,  his  (the  physi- 
cian's) obligation  to  the  public  now  ceases,  and  he 
stands  in  the  position  of  any  professional  man  con- 
sulted in  relation  to  a  subject  on  which  his  opinion  is 
sought.  It  is  evident  that  the  skill  and  professional 
experience  of  a  man  are  so  far  his  individual  capital 
and  property,  that  he  cannot  be  compelled  to  bestow 
it  gratuitously  upon  any  party.  Neither  the  public, 
any  more  than  any  private  person,  have  a  right  to  ex- 
tort services  from  him  in  the  line  of  his  profession 
without  adequate  compensation.  On  the  witness 
stand,  precisely  as  In  his  office,  his  opinions  may  be 
given  or  withheld  at  pleasure,  for  a  skilled  witness  can- 
not be  compelled  to  give  an  opinion,  nor  be  committed 
for  contempt  if  he  refuses  to  do  so.  *  *  *  As  the 
result  of  the  foregoing  conclusions,  it  may  be  said  that 
a  witness  who  is  called  in  an  action  to  depose  to  a 
matter  of  opinion,  depending  on  his  skill  in  a  particu- 
lar trade,  has,  before  he  is  examined,  a  right  to  de- 
mand from  the  party  calling  him  a  compensation  for 
bis  services;  for  there  is  a  wide  distinction  between  a 
witness  thus  called  and  a  witness  who  is  called  to 
depose  to  facts  which  he  saw."    Then  follow  the  re- 


marks of  Maole.  J.,  in  the  case  of  Webb  v.  Paige,  which 
have  already  appeared  in  tbis  opinion. 

In  2  PhiL  Ev.,  4th  Am.  Ed.,  p.  828,  it  is  said :  •*  With 
respect  to  compensation  for  loss  of  time,  the  general 
role  is  that  it  ought  not  to  be  allowed ;  though  some 
compensation  has  nsually  been  allowed  to  medical 
men  and  attorneys,  but  not  others.  And  there  seems 
to  be  a  reasonable  distinction  between  the  case  of  a 
witness  called  to  depose  to  a  fact,  and  one  who  is 
called  to  speak  to  a  matter  of  opinion,  depending  on 
his  skill  in  a  particular  profession  or  trade ;  the  former 
is  bound,  as  a  matter  of  public  duty,  to  speak  to  the 
fact  which  has  occurred  within  his  knowledge,  but  the 
latter  is  under  no  such  obligation,  and  is  selected  by 
the  party  to  give  his  opinion  merely,  and  he  is  enti- 
tled, therefore,  to  demand  a  compensation  for  loss  of 
time." 

In  1  Redf.  on  Wills,  note  44  to  pi.  81,  pp.  154-5,  the 
author  says :  *'  The  following  propositions  may  be  of 
interest :  1 .  It  is  clear  that  experts  are  not  obliged  to 
give  testimony  upon  mere  spectdative  grounds,  and 
where  they  have  no  personal  knowledge  of  the /acts  in 
the  case.  If  they  have  had  personal  knowledge  of  the 
testator  it  may  fairly  be  regarded  as  amounting  to  the 
knowledge  of  facta.  But  unless  this  is  the  case,  a 
medical  witness  is  not  obliged  to  obey  the  ordinary 
witness  subpoena,  and  will  not  be  held  in  contempt 
for  disobeying  it.  This  has  been  so  ruled  at  nisi  prins 
in  England  within  the  last  few  years.  2.  The  expert 
is  not  obliged  to  examine  books  and  precedents,  with 
a  view  to  qualify  himself  to  give  testimony;  nor  is  he 
obliged  to  examine  into  the  facts  of  cases  by  personal 
inspection  of  individuals,  whose  state  may  be  the  subject 
of  controversy  in  the  courts.  8.  It  being  purely  mat- 
ter of  conventional  arrangement  between  professional 
experts  and  those  who  desire  to  employ  them  as  wit- 
nesses, both  in  regard  to  their  acting  as  such,  and  also 
their  making  preparation  to  enable  them  to  give  such 
testimony,  it  virtually  places  a  price  upon  such  testi- 
mony in  the  market,  and  its  price  is  likely  to  range 
somewhat  according  to  Its  ability  to  aid  one  or  the 
other  of  the  parties  litigant.  The  tendency  of  this  is 
to  make  It  partisan  and  one-sided,  as  a  general  thing." 

Judge  Redfield  in  no  manner  dissents  from  the 
above  propositions  as  legal  ones,  but  suggests,  not  that 
experts  are  not  entitled  to  be  paid,  but  that  the  law 
should  be  so  changed  **that  this  class  of  witnesses 
should  be  selected  by  the  court,  and  that  this  should 
be  done  wholly  independent  of  any  nomination, 
recommendation  or  interference  of  the  jmrtiee,  as 
much  so,  to  all  intents,  as  are  the  jurors.  To  this  end, 
therefore,  the  compensation  of  scientific  experts 
should  be  fixed  by  statute,  or  by  the  court,  and  paid 
out  of  the  public  treasury,  and  either  charged  to  the 
expense  of  the  trial,  as  part  of  the  costs  of  the  cause, 
or  not,  as  the  legislature  should  deem  the  wisest 
policy."  Iowa  has  legislated  upon  the  subject,  so  that 
the  court  is  to  fix  the  compensation  with  reference  to 
the  time  employed,  and  the  decree  of  learning  or  skill 
required.    Snyder  v.  Iowa  City,  40  Iowa,  646. 

These  elementary  authorities,  and  the  cases  of  Webb 
V.  Paige,  and  In  tt^e  Matter  of  Roelker,  supra,  clearly 
and  unmistakably  point  to  the  conclusion  that  the 
appellant  was  not  bound  to  give  his  professional  opin- 
ion without  having  been  paid  therefor.  It  would 
seem  on  general  principles  that  the  knowledge  and 
learning  of  a  physician  should  be  regarded  as  his 
property  which  ought  not  to  be  extorted  from  him  in 
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the  form  of  opinions  without  jaat  oompenBation.  At 
it  was  said  bj  this  ooart  of  an  attomej  in  the  case  of 
Wehb  ▼.  Bairdy  6  Ind.  18:  **  To  the  attorney,  his  pro- 
fession is  the  means  of  livelihood.  His  legal  knowl- 
edge is  his  capital  stock.  His  professional  seryioes 
are  no  more  at  the  meroj  of  the  public,  as  to  remu- 
neration, than  are  the  goods  of  the  merchant,  or  the 
crops  of  the  farmer,  or  the  wares  of  the  mechaulo. 
The  law  which  requires  gratuitous  services  from  a 
particular  class,  in  effect  Imposes  a  tax  to  that  extent 
upon  such  class— dearlj  in  violation  of  the  funda- 
mental law,  which  provides  for  a  uniform  and  equal 
rate  of  assessment  and  taxation  upon  all  the  citizens. 
*  ^  *  The  idea  of  one  calling  enjoying  peculiar 
privileges,  and  therefore  being  more  honorable  than 
any  other,  Is  not  congenial  to  our  institutions.  And 
that  any  class  shooAd  be  paid  for  their  particular  ser- 
vices in  empty  honors  is  an  obsolete  idea,  belonging  to 
another  age  and  to  a  state  of  society  hostile  to  liberty 
and  equal  rights.'* 

In  Israel  v.  Tht  StaU,  8  Ind.  407,  it  was  held  that 
the  services  of  witnesses,  in  criminal  cases,  were  not 
**  particular  services/*  within  the  meaning  of  the  Con- 
stitution. This  is  conceded.  Witnesses  who  know 
any  thing  of  a  case,  however  high  or  low,  rich  or  poor, 
learned  or  unlearned  they  may  be,  or  whether  occupy- 
ing public  or  private  stations  in  life,  all  stand  upon  an 
equality  in  this  respect  and  must  attend  as  witnesses 
without  other  compensation  than  that  provided  by 
law.  This  is  a  burden  that  falls  upon  all  alike.  The 
witnesses  are  bound  to  attend,  and,  in  the  language  of 
some  of  the  authorities  before  cited,  **  speak  to  the 
facts  which  have  occurred  within  their  knowledge.** 
But  the  case  decides  nothing  upon  the  point  here  in- 
volved. The  case  of  Blythe  v.  The  StaU,  4  Ind.  &6, 
however,  is  exactly  in  point  in  principle.  There 
Blythe,  an  attorney  of  the  court,  was  appointed  to  de- 
feud  a  pauper  on  the  charge  of  a  larceny.  Blythe 
denied  the  right  of  the  court  to  demand  his  pro- 
fessional services  without  compensation,  and  refused 
to  act.  For  this  refusal  the  court  adjudged  him  guilty 
of  contempt.  This  court  held,  under  the  provision  of 
the  Constitution  above  set  out,  that  he  was  not  bound 
to  perform  the  service. 

In  Webb  v.  Baird,  6  Ind.  18,  Baird  had  been  appoint- 
ed to  defend  a  pauper  on  a  criminal  charge  and  had 
performed  the  service,  and  the  question  involved  was 
whether  he  was  entitled  to  compensation  from  the 
county.  Judge  Stuart  said  in  delivering  the  opinion 
of  the  court,  that  ''  the  law  which  requires  gratuitous 
services  from  a  particular  class.  In  effect  imposes  a  tax 
to  that  extent  upon  such  class  —  clearly  in  violation 
of  the  fundamental  law,  which  provides  for  a  uniform 
and  equal  rate  of  assessment  and  taxation  upon  all  the 
citizens.** 

But  if  the  professional  services  of  a  lawyer  cannot 
be  required  in  a  civil  or  ^criminal  case  without  com- 
pensation, how  can  the  professionarservices  of  a  phy- 
sician be  thus  required?  Is  not  his  medical  knowl- 
edge his  capital  stock?  Are  his  professional  services 
more  at  the  mercy  of  the  public  than  the  services  of  a 
lawyer?  When  a  physician  testifies  as  an  expert  by 
giving  his  opinion,  he  is  performing  a  strictly  profes- 
sional service.  To  ,be  sure  he  performs  that  service 
under  the  sanction  of  an  oath.  So  does  the  lawyer 
when  he  performs  any  service  in  a  cause.  The  posi- 
tion of  a  medical  witness  testifying  as  an  expert  is 
much  more  like  that  of  a  lawyer  than  that  of  an  ordi- 
nary witness  testifying  to  faoU.    The  purpose  of  this 


service  is  not  to  prove  facts  in  the  cause,  but  to  aid 
the  court  or  jury  in  arriving  at  a  proper  conclusion 
from  facts  otherwise  proved.  Is  not  this  also  the  prov- 
ince and  business  of  an  attorney  ?  And  are  not  the 
services  of  each  equally  "particular?**  All  attempts 
to  make  a  difference  in  the  two  cases  are  but  losing 
sight  of  the  substance  and  grasping  at  the  shadow. 

If  physicians  and  surgeons  can  be  compelled  to  ren- 
der professional  services  by  giving  their  opinions  on 
the  trial  of  criminal  cases  without  compensation, 
then  an  eminent  physician  or  surgeon  may  be  com- 
pelled to  go  to  any  imrt  of  the  State,  at  any  and  all 
times,  to  render  such  services  without  other  compen- 
sation than  such  as  he  may  recover  as  ordinary  wit- 
ness fees  from  the  defendant  in  the  prosecution,  de- 
pending upon  his  conviction  and  ability  to  pay.  This, 
under  the  general  principles  of  law  and  the  Constitu- 
tion of  the  State,  he  cannot  be  compelled  to  do.  If 
he  knew  facts  pertinent  to  the  case  to  be  tried,  he 
must  att-eud  and  testify  as  any  other  witness.  In  re- 
spect to  facts  within  his  knowledge,  his  qualifications 
as  a  physician  or  surgeon  are  entirely  unimportant. 
In  respect  to  facts,  as  before  stated,  he  stands  upon  an 
equality  with  all  other  witnesses;  and  the  law,  as  well 
as  his  duty  to  the  public,  requires  him  to  attend  and 
testify  for  such  fees  as  'the  legislature  have  provided. 
Not  so,  however,  in  respect  to  his  professional  opin- 
ions. In  giving  them  he  is  performing  a  "  particular  ** 
service,  which  cannot  be  demanded  of  him  without 
compensation.  The  Idth  section  of  the  Bill  of  Rights, 
provides  that  In  all  criminal  prosecutions,  the  accused 
shall  have  the  right  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favQr.  This  provision  has 
no  bearing  upon  the  question  involved.  The  term 
''  witness,'*  as  thus  used,  was  used  In  Its  ordinary 
sense  as  embracing  those  who  know,  or  are  supposed 
to  know  some  fact  or  facts  pertinent  to  the  cause. 
But  the  physician  or  surgeon,  when  giving  his  profes- 
sional opinion  in  a  court,  does  not,  as  above  stated, 
occupy  the  position  of  a  witness  testifying  to  facts. 
He  performs  the  service  under  oath,  to  be  sure,  and 
this  is  the  only  circumstance  from  which  he  can  be 
called  a  witness  at  all.  So  the  judge  upon  the  bench, 
the  lawyer  at  the  bar  and  the  jury  in  the  jury  box,  all 
perform  their  service  under  oath. 

It  is  unnecessary  to  determine,  in  this  case,  whether 
all  classes  of  experts  can  require  payment  before  giv- 
ing their  opinions  as  such.  It  Is  sufficient  to  say  that 
physicians  and  surgeons,  whose  opinions  are  valuable  to 
them  as  a  source  of  their  income  and  livelihood,  can- 
not be  compelled  to  perform  service  by  giving  such 
opinions  in  a  court  of  justice  without  such  payment. 
The  commitment  of  appellant  for  contempt  was  er- 
roneous and  the  judgment  of  the  court  below  is  re- 
versed. 

Biddle,  C.  J.,  and  Niblack,  J.,  dissented. 


STATE    LEGISLATION   IMPAIRING    OBLIGA- 
TION OF  CONTRACTS. 

SUPREME  COURT  OF  MISSOURI,  MARCH,  1878. 

State  op  Mibsoubi  v.  Milleb. 

By  an  act  of  the  legislature  of  Missouri,  passed  previous  to 
1848,  a  town  was  authorized  to  raise  for  a  public  pur- 
pose $15,000  by  the  grant  of  a  lottery  privilege.  Under 
such  act  the  town  officers  granted  to  G.  the  right  to 
maintain  a  lottery  for  the  sum  of  |260,  pavable  semi- 
annually, commencing  January  1, 1848,  until  $15,000  was 
paid,  which  would  be  In  1870.  In  1849  G.  nst  hajifilC  made 
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the  stipulated  Myments.  the  town  officers  made  a  new 
contract  with  him,  releaslnff  him  from  payment  of  the 


sums  due  and  providing  that  he  should  have  a  right  to 
lottery  upon  the  payment  of  ^0  semU 


maintain  the 


annually,  until  the  balance  unpaid  of  the  $15,000  should 
be  paid,  which  would  be  in  1877.  This  contract  was  de- 
clared yaiid  by  an  act  of  the  legislature  passed  In  18W. 
field,  that  the  contract  authorizing  the  continuance 
of  the  lottery  until  1S77  was  by  the  act  of  the  legislature 
in  1856  made  a  valid  one  and  created  a  vested  right  in  Q^ 
which  could  not,  under  the  constitutional  provision 
against  impairing  the  obligation  of  a  contract,  be  inter- 
fered with  by  State  legislation, 
field,  also,  that  the  ratification  of  the  contract  between 
the  town  officers  and  Q.  by  the  legislature  made  that 
contract  the  act  of  the  State,  and  that  the  law  ratifying 
it  was  not  invalid  under  a  constitutional  provision  for- 
bidding retrospective  legislation. 

APPEAL  by  defendaut  from  a  judgment  of  the  St, 
Louis  Court  of  Appeals,  afflrmiug  a  judgment  in 
favor  of  plaintiff.    The  facts  appear  in  the  opinion. 

Norton,  J.  This  is  a  proceeding  In  the  nature  of 
quo  itarranto  exhibited  by  the  attorney-general  on  be- 
half of  the  State,  to  the  St.  Louis  Circuit  Court,  In 
which  It  Is  alleged  that  defendants,  without  warrant, 
and  in  violation  of  law  were  engaged  In  selling  lottery 
tickets  under  a  pretended  franchise,  and  praying  that 
they  be  required  to  appear  and  show  by  what  author- 
ity they  were  acting.  Defendants  appeared  and  al- 
leged In  their  answer  that  by  virtue  of  a  contract  en- 
tered into  on  the  Ist  of  June,  1842,  by  one  Gregory 
with  the  trustees  of  the  town  of  New  Franklin,  and  a 
modification  thereof  made  on  the  11th  of  April,  1849, 
as  ratified  by  an  act  of  the  general  assembly,  passed  In 
December,  1855,  they  were  fully  authorized  to  enjoy 
the  privilege  of  selling  tickets  and  conducting  a  lottery 
In  the  State  till  the  year  1877,  they  having  acquired  by 
purchase  and  assignment  from  the  representatives  of 
said  Gregory  all  the  rights  accruing  to  him  under  said 
contracts.  It  was  also  averred  that  the  general  as- 
sembly passed  an  act  In  1833,  Incorporating  the  town 
of  New  Franklin,  In  which  It  was  provided  that  It 
might  through  its  trustees  raise  by  lottery  the  sum  of 
$16,000  for  the  purpose  of  building  a  railroad  from  said 
town  to  the  Missouri  river.  That  in  1885  another  act 
was  passed  authorizing  the  said  trustees  to  contract 
with  any  person  to  have  said  lottery  drawn  In  any  part 
of  the  United  States  on  such  terms  as  they  might  con- 
sider the  most  advantageous.  Also  another  act,  passed 
In  1839,  whereby  the  trustees  were  empowered  to  apply 
the  proceeds  of  said  lottery  In  constructing  a  macadam- 
ized, Instead  of  a  railroad.  It  was  also  provided  by 
this  act  that  the  governor  might,  by  proclamation, 
authorize  the  trustees  to  raise  by  lottery  a  sum  not 
exceeding  $15,000  to  complete  the  work.  That  under 
a  proclamation  thereafter  issued  by  the  governor,  giv- 
ing the  requisite  authority,  the  said  trustees,  on  the 
1st  of  June,  1842,  made  a  contract  with  one  Walter 
Gregory,  by  which  they  sold  and  transferred  to  him 
the  said  lottery  privilege  and  all  rights  to  control  the 
same,  and  appointed  him  the  sole  manager  thereof.  In 
consideration  of  which  the  said  Gregory  agreed  to 
assume  the  management  of  said  lottery  and  to  pay  the 
trustees.  In  Installments,  $260  on  the  first  day  of  Jan- 
uary, 1848,  $250  on  the  first  day  of  June,  1848,  and  so  on, 
paying  the  sum  of  $250  semi-annually  till  the  said  sum 
of  $16,000  was  fully  paid.  The  said  Gregory  further 
agreed  to  pay  all  expenses,  costs  and  charges  growing 
out  of  the  management  of  said  lottery,  to  sustain  all 
hazards,  risks  and  losses  and  pay  all  prizes  drawn  or  de- 
cided in  said  lottery.  That  the  contract  was  modified 
by  another  made  on  the  11th  April,  1849,  between  said 
Gregory  and  the  board  of  trustees,  whereby  the  said 
Gregory,  on  the  payment  of  $600,  was  released  from 


all  payments  under  the  contract  of  June  1, 1842,  till  the 
16th  Juno.  1861,  when  the  semi-annual  payments  of 
$260  on  the  said  contract  were  then  to  begin  and  oon- 
tlnue  until  the  additional  sum  of  $13,400  vras  folly 
paid. 

That  the  general  assembly,  by  an  act  passed  In  De- 
cember, 1866  (Sess.  Acts  1866,  p.467)  among  other  things, 
provided  **  that  all  contracts  made  by  the  said  trustees 
for  the  purpose  of  raising  the  amount  of  money  an- 
thorlzed  to  be  raised  by  the  said  act  of  Incorporation 
and  the  acts  amendatory  thereof,  for  the  purpose  of 
constructing  a  rail  or  macadamized  road,  from  the 
bank  of  the  river  to  said  town  be  and  the  same  are 
hereby  declared  to  be  legal,  and  may  be  carried  out 
according  to  the  true  intent  and  meaning  of  the  i>arties 
thereto.*' 

Upon  a  trial  in  the  Cirontt  Court,  judgment  of  ouster 
was  rendered  against  the  defendants,  which,  on  appeal 
to  the  St.  Louis  Court  of  Appeals,  was  affirmed,  from 
which  defendants  have  appealed  to  this  court.  It  is 
contended  by  respondents  that  the  judgment  Is  right- 
fol: 

1.  Because  there  was  not  In  being  any  valid  contract 
conferring  upon  defendaiirts  the  right  to  conduct  a 
lottery. 

2.  Beoaose  the  privilege  of  conducting  a  lottery  con- 
ferred by  the  act  of  1833,  had  been  forfeited  by  misuser 
and  a  misapplication  by  the  trustees  of  the  town  of 
New  Franklin  of  the  moneys  derived  from  It. 

Anterior  to  the  adoption  of  the  Constitution  of  1866 
there  was  nothing  In  the  organic  law  prohibiting  the 
legislature  from  establishing  lotteries.  Until  then 
they  had  the  right  to  pass  laws  authorizing  or  forbtd- 
dlqg  the  sale  of  lottery  tickets.  Under  the  Constitu- 
tion of  1820,  the  general  assembly  had  the  power  to 
authorize  the  town  of  New  Franklin,  through  Its  trus- 
tees, to  raise  money  by  means  of  a  lottery,  and  this  we 
understand  to  be  conceded.  Nor  is  It  denied  that  the 
act  of  1886.  empowering  the  said  trustees  to  con- 
tract with  any  other  person  for  the  drawing  and  man- 
agement of  the  lottery,  was  a  legitimate  exercise  of 
legislative  power,  nor  is  the  validity  of  the  contract 
entered  into  by  the  trustees  with  Gregoiy  in  June, 
1842,  questioned,  Its  binding  force  having  been  sanc- 
tioned by  this  court  heretofore  In  the  cases  of  State  v. 
Morrow,  12  Mo.  289;  State  ▼.  Morrow,  26  id.  181,  and 
State  V.  Hawthorne,  9  id.  389.  It  is,  however,  claimed 
iy  respondent  that  under  the  contract  of  1842  the  de- 
fendants as  assignees  of  Gregory  had  no  right  to 
operate  a  lottery  after  the  year  1870,  as  at  that  time  ' 
the  whole  sum  of  $15,000  authorized  by  this  means 
would  have  been  realized.  It  Is  Insisted  on  the  other 
hand  by  the  defendants  that  the  contract  of  1842  was 
so  modified  by  the  contract  of  1849  as  to  continue  the 
time  for  conducting  the  lottery  till  the  year  1877,  and 
that  if  the  contract  of  1849  was  tainted  with  any  In- 
firmity It  was  cured  by  the  confirmatory  and  validating 
act  of  December,  1866. 

The  question  then  presents  Itself,  were  the  defendants 
engaged  In  selling  lottery  tickets  under  any  valid  con- 
tract made  with  the  State  or  Its  agencies  when  this 
proceeding  was  Instituted  ?  It  Is  not  an  open  question 
that,  under  the  contract  of  1842,  the  defendants,  as  the 
assignees  of  Gregory,  could  rightfully  manage  and 
carry  on  a  lottery  till  1870.  The  oases  al>ove  cited  pat 
this  question  to  rest.  Was  the  contract  of  1842  so 
modified  by  the  contract  of  1849  as  to  continue  this 
right  tlllld77  ?    It  is  iniisted  by  respondent  that  the 
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oontraot  of  1840  had  no  sach  effect,  becaase  it  extended 
the  time  for  conducting  the  lottery  from  five  to  seven 
years,  in  violation  of  the  acts  of  1842  and  1845,  which 
prohibited  the  sale  of  lottery  tickets  in  the  State,  and 
was  therefore  void.  This  argument,  if  sound,  would 
prove  that  the  contract  of  1842  was  also  void,  because 
the  legislature  in  1836  passed  an  act  prohibiting  the 
•ale  of  lottery  tickets,  which  was  in  full  force  when 
the  contract  of  1842  was  entered  into.  This  court  pro- 
noouoed  that  contract  valid,  notwithstanding  the  ex- 
istence of  the  act  of  1886.  We  are  not  to  presume  that 
the  court  overlooked  that  act  when  the  validity  of 
that  contract  was  the  direct  question  before  them  in 
two  oases. 

It  is  also  said  that  the  contract  of  1849  is  void  be- 
cause it  is  not  supported  by  any  consideration. 
Whether  this  be  so  or  not  can  make  no  difference.  If, 
by  the  act  of  1866,  it  was  validated— ratified  by  the 
State  speaking  through  the  general  assembly.  It  is 
declared  in  the  Acts  of  1866,  p.  407,  **  that  all  contracts 
made  by  the  trustees  of  the  town  of  New  Franklin  for 
the  purpose  of  raising  the  amount  authorized  In  the 
act  of  incorporation  *  *  *  be,  and  the  same  are 
hereby  declared  to  be  legal  and  may  be  carried  out 
according  to  the  true  intent  and  meaning  of  the  parties 
thereto.**  The  words  of  this  act  are  unambiguous.  At 
the  time  of  its  passage  but  two  contracts  had  been 
made  by  the  trustees  —  one  in  1842,  the  other  in  1849. 
Betides  these,  no  others  were  In  existence  to  which 
the  language  of  the  aot  ooukl  be  applied.  The  legisla- 
ture <}ould  not  have  referred  alone  to  the  contract  of 
1842,  because  they  used  the  word  **  contracts,'*  which 
embraced  not  only  that  but  all  others.  The  contract 
of  1842  needed  no  legislative  ratification  to  support  it, 
because  long  prior  thereto  it  had  been  upheld  by  the 
judgment  of  this  court.  The  contract  of  1849  had  not 
at  that  time  undergone  judicial  scrutiny,  nor  had  Its 
legality  been  passed— and  the  presumption  Is  that  the 
general  assembly,  because  of  the  existence  of  doubts 
•8  to  Its  validity,  intended  to  remove  them  and  make 
that  clear  which  before  was  questionable.  We  are  uu- 
moqualnt^  with  any  principle  of  construction  which 
would  justify  us  in  applying  the  act  of  1866  to  the 
contract  of  1842,  which  needed  no  aid  or  support 
to  the  exclusion  of  that  of  1849  which,  the  argument 
of  respondents  tends  to  show,  did  require  confirma- 
tion to  give  it  force  and  effect.  Both  are  embraced 
in  the  terms  of  the  act,  and  we  cannot  do  violence  to 
it  by  giving  to  the  words  it  contains  a  more  restricted 
meaning  than  they  Import.  It  Is  settled  that  a  subse- 
quent ratification  by  the  State  of  a  contract  made  by 
one  of  Its  own  agencies  Is  equivalent  to  a  previous  an- 
thorisMilon.    Stein  v.  Fratiklin  Co.,  supra. 

The  contract  of  1849  was  so  made  because  by  the  act  of 
1888  the  town  of  Kew  Franklin  became  a  public  as  con- 
tradistinguished from  a  private  corporation;  and  such 
public  corporations  are  called  into  being  at  the  pleasure 
of  the  State,  and  neither  the  charter  nor  act  of  incor- 
poration is  in  any  sense  a  contract  between  the  State 
and  the  corporation.  The  same  voice  which  speaks 
them  into  existence  may  speak  them  out.  2  DHL  Muu. 
Corp.,  f  80.  Such  corporations  are  the  auxiliaries 
of  the  government  in  the  Important  business  of  mu- 
nicipal mle,  and  cannot  have  the  least  pretension  to 
sustain  their  privilege  or  their  existence  upon  any 
thing  like  a  contract  between  them  and  the  legislature. 
Ang.  and  Ames  on  Corp.,  f  81.  When  the  State,  how- 
ever, does  create  such  agency,  and  through  it  contracts 
with  a  third  person  whereby  rights  become  vested  in 


such  persons,  It  is  then  beyond  its  power  to  divest 
them  for  such  contract  pt-o  hac  vice  the  contract  of  the 
State,  the  obligation  of  which  it  cannot  impair  with- 
out trampling  under  foot  that  provision  of  the  Consti- 
tution which  declares  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  a  contract,  and  If  such 
agency  make  a  contract  with  a  third  person  touching 
a  subject  in  reference  to  which  the  State  has  author- 
ized It  to  contract,  and  such  contract  Is  imperfectly 
made,  it  is  within  the  power  of  the  State  to  validate  it. 

If,  therefore,  the  contract  of  1849  was  not,  as  is  con- 
tended, in  conformity  to  law,  the  act  of  1866  declared 
it  to  be  legal,  and  that  it  should  be  carried  out  **  ac- 
cording to  the  intent  and  meaning  of  the  parties  there- 
to.*' 

If  the  general  assembly  In  the  act  of  1866,  Instead  of 
referring  In  general  terms  to  all  contracts  made  by  the 
trustees  of  the  town  of  New  Fraoldin,  had  incorpor- 
ated in  the  act  the  contracts  of  1842  and  1849,  In  the 
very  words  in  which  they  were  expressed,  they  would 
not  have  been  rendered  more  valid  than  they  are  under 
the  act  which  includes  both  of  them  by  the  expression 
therein  contained.  Both  stand  upon  the  same  foot- 
ing and  are  to  be  regarded  as  the  contracts  of  the  State, 
which  it,  no  more  than  an  individual,  can  violate. 

It  Is  also  urged  that  the  act  of  1866  is  obnoxious  to 
that  provision  of  the  Constitution  which  declares  that 
the  legislature  shall  not  pass  any  law  retrospective  in 
its  operation.  The  cases  to  which  we  have  been  cited 
In  support  of  this  view  are  cases  In  which  the  legisla- 
ture undertook  to  make  acts  valid  between  individu- 
als which  were  void  in  their  inception,  as,  for  instance, 
that  a  deed  executed  by  A  to  B,  though  void  when 
made,  should  be  held  valid ;  or  that  a  deed  made  by  an 
insane  person  should  be  legal  and  binding.  The  prin- 
ciple decided  in  such  oases  has  no  application  here,  for 
the  reason  that  the  State,  as  one  of  the  contracting 
parties,  had  the  same  right  to  consent  to  the  modifica- 
tion of  the  contract  made  in  1849,  as  it  had  to  confer 
original  authority  on  the  town  of  New  Franklin 
through  its  trustees  to  enter  into  the  contract  of  1842. 
H.  A  at.  Joe  R,  R,Y.  Mariofi  Co.,  81  Mo.  808;  Barton 
Co.  V.  Wateon,  47  id.  189;  StHn  v.  Franklin  Co.,  48  id. 

It  is  further  urged  that,  because  of  the  misuser  of  the 
money  paid  to  the  trustees  under  this  contract,  the 
assignees  of  Gregory  have  lost  all  rights  acquired  by 
them  and  that  the  State  can  claim  a  forfeiture  of  the 
privilege  granted  on  that  account. 

The  evidence  in  the  case  dearly  shows  that  the  trus- 
tees did  not  apply  the  funds  realized  to  the  object  for 
which  they  were  Intended,  and  which  this  breach  of 
duty  might  have  been  addressed  to  the  legislature  as  a 
cogent  reason  for  the  withdrawal  of  the  bounty  be- 
stowed or  the  total  destruction  of  the  town  of  New 
Franldin  as  a  municipality.  It  does  not  follow  that 
the  State  through  a  proceeding  in  qtio  warranto  can 
for  such  cause  forfeit  and  take  away  the  right  acquired 
by  the  assignees  of  the  Gregoiy  contract  so  long  as  the 
power  conferred  by  the  act  of  1886  upon  the  trustees 
to  contract  with  other  persons  for  drawing  and  man- 
aging said  lottery  remained  unexecuted  by  them.  Th e 
State,  through  its  legislature,  could  have  taken  from 
the  town  of  New  Franklin  the  right  to  raise  money  In 
that  way,  such  right  being  a  mere  bounty,  subject  to 
recall  or  repeal  without  such  repealing  law,  being  ol>- 
noxious  to  the  prohibition  against  the  passage  of  a  law 
impairing  the  obligation  of  contracts. 

When,  however,  this  power  is  executed  and  a  con- 
tract concluded  whereby  a  third  person  acquired  the 
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right  to  conduct  aud  manage  a  lottery,  another  and 
different  question  is  presented,  and  the  rights  thus  ac- 
quired become  vested  by  the  act  of  the  State  and  can- 
not be  talcen  away  except  by  the  terms  of  the  contract. 
State  V.  MiUer,  50  Mo.  120;  Clark  v.  MitcheU  et  al.,  64 
id.  576.  The  contract  in  question  imposed  no  obli- 
gation on  Gregory  or  his  assigns  to  look  to  the  applica- 
tion of  the  money  which  the  town  of  Franklin  was 
authorized  to  raise. 

His  obligation  was  to  pay  semi-annually  the  sum  of 
$250  to  the  trustees,  in  consideration  of  which  he  ac- 
quired the  right  to  exercise  the  privilege  of  conducting 
a  lottery  until  such  payments  amounted  to  the  sum  of 
$15,000,  and  we  are  at  a  loss  to  perceive  on  what  prin- 
ciple the  right  thus  acquired  can  be  taken  away  be- 
cause the  town  of  New  Franklin,  through  its  trustees, 
wasted  or  misapplied  the  payments.  Neither  he  nor 
his  assigns  had  power  over  the  town  or  its  trustees. 
His  duty  was  to  pay,  and  theirs  to  make  the  proper 
application.  If,  even,  .the  defendants  stood  in  the 
place  of  the  trustees,  and  were  responsible  for  their 
acts,  it  might,  under  the  doctrine  as  laid  down  in  2 
DiU.  Mun.  Corp.,  §  720,  weU  be  doubted  whether  the 
privilege  or  franchise  could  be  forfeited  in  this  pro- 
ceeding. It  is  there  stated  *'  that  in  no  instance  have 
the  courts  of  this  country  declared  forfeited  the  char- 
ter or  franchises  of  a  municipal  corporation  for  the  acts 
of  misconduct  of  its  agents  or  officers."  That  this  was 
done  by  English  courts  prior  to  the  revolution  of  1688 
is  well  known.  The  case  of  the  city  of  London  is  the 
most  conspicuous  historical  example.  It  is  believed 
that  such  a  remedy  is  not  applicable  to  our  corpora- 
tions created  as  they  are  liy  statute  for  the  benefit,  not 
of  the  officers  or  a  few  persons,  but  of  the  whole  body 
of  the  inhabitants  and  the  public. 

We  have  been  driven  to  our  conclusions  by  former 
adjudications  of  this  court,  the  correctness  of  which 
we  do  not  question.  As  to  the  impolicy  of  the  act  of 
the  general  assembly  in  granting  the  privileges  it  did 
to  the  town  of  New  Franklin,  whereby  the  sale  of  lot- 
tery tickets  has  for  years  been  authorized,  against  the 
sense  of  the  people  of  the  State  and  to  the  debauchery 
of  the  public  morals,  we  have  nothing  to  do.  Nor 
have  we  any  thing  to  do  with  the  fact  that  the  trus- 
tees, in  making  the  Gregory  contracts,  and  the  legisla- 
ture in  validifying  them,  have  acted  unwisely  and  con- 
tinued till  the  year  1877  a  business  yielding  large  profits 
and  gains  to  oue  contracting  party  and  comparatively 
small  to  the  other.  We  are  to  look  to  the  contract, 
and  If  fairly  made,  uncorrupted  by  fraud  and  untainted 
by  illegal  considerations,  it  is  our  duty  to  enforce  and 
uphold  the  legal  rights  which  it  confers.  Security  to 
the  rights  of  person  and  property  demands  a  strict  ad- 
herence to  this  rule,  and  it  cannot  be  overleaped  even 
though  the  purpose  be  to  cancel  either  a  supposed  or 
real  great  evil. 

We  are  of  the  opinion  that  the  judgment  of  the 
Court  of  Appeals,  as  well  as  that  of  the  Circuit  C^mrt 
should  be  reversed  and  the  complaint  dismissed,  which 
is  accordingly  hereby  done,  in  which  the  other  judges 
concur,  except  Judge  Napton,  who  did  not  sit. 


POWER  OF  COUNTY  COURT  TO  STAY  AC- 
TIONS AGAINST  ASSIGNOR  UNDER 
STATE  INSOLVENT  LAWS. 

A  QUESTION  of  considerable  importance,  under  the 
-tl  law  of  the  State,  relating  to  assignments  for  the 
henefLt  of  creditors,  which  does  not  appear  to  have 


been  heretofore  passed  upon,  was  decided  by  Judge 
Russell,  county  judge  of  St.  Lawrence  county,  in 
the  case  of  Butler  v.  Thompson.  The  question  arose 
on  a  motion  to  stay  creditors  from  maintaining  action 
in  the  Supreme  Court  against  the  assignor  under  gen- 
eral assignment  for  benefit  of  creditors.  The  moving 
counsel  presented  the  theory  fairly,  supported  by  affi- 
davits, establishing  the  facts  that  this  was  a  case  where 
a  due  and  orderly  disposition  of  the  assigned  {Property 
would  pay  the  creditors  in  full,  and  leave  a  surplus  to 
the  assignor;  that  the  General  Assignment  Act  of  1877 
committed  the  care  and  custody  of  the  ansigned  prop- 
erty, the  marshaling  of  the  assets,  and  the  collection 
of  the  claims,  to  the  County  Court,  substantially  as 
the  Bankrupt  Act  of  the  United  States  does  to  the  Dis- 
trict Court ;  that  the  assignor,  having  committed  his 
property  to  a  trustee  for  creditors,  without  preference, 
who  would  be  paid  in  full,  should  not  have  the  resid- 
uum ^which  might  come  to  him  after  payment  of  his 
debts  imperiled  or  diminished  by  the  enhancement  of 
his  obligations  by  bills  of  costs  or  expenses  of  litiga- 
tion. The  county  judge  held  that  these  views  were 
not  correct,  saying  that  the  laws  of  New  York  cannot 
be  said  to  contemplate  and  provide  for  the  assignment 
of  property  of  a  debtor,  who  can  pay  his  obligations 
in  full  to  an  assignee  who  shall  be  able  to  hold  that 
property  beyond  the  reach  of  legal  process,  and  thus 
secure 'to  the  assignor  time  for  the  payment  of  his 
debts,  which  otherwise  he  would  not  be  able  to  secure. 
The  rights  of  the  creditor  to  sue  is  one  of  those  civil 
rights  which  should  not  be  taken  away  by  implication. 
The  act  of  1877  in  no  manner  suspends  the  rights  of 
the  creditor;  it  does  not  afford  to  the  debtor  the  ulti- 
mate relief  of  a  discharge  from  his  debts,  nor  does  it 
provide  for  any  stay.  Herein  it  differs  from  the  Bank- 
rupt Act ;  that  looks  not  only  to  the  fair  distribution 
of  the  debtor's  property,  but  also  to  his  final  discharge 
from  antecedent  obligations,  and  expressly  provides 
for  ad  interim  stays.  By  pursuing  his  remedy  by 
action,  the  creditor  does  not  and  cannot  interfere  with 
the  trust,  if  the  assignment  be  valid;  he  cannot  attack 
the  property  assigned,  and  hence  he  does  not  interfere 
with  the  objects  for  which  the  trust  was  created.  No 
power  is  conferred  upon  the  County  Court  to  deprive 
him  of  the  right  to  secure  his  debt  out  of  property 
acquired  by  (he  debtor  subsequent  to  the  assignment; 
as  the  law  does  not  favor  general  assignments  by  solv- 
ent debtors,  the  presumption  is  that  the  creditor  will 
need  such  property  to  satisfy  at  least  a  portion  of  hit 
claim.    The  motion  was  denied. 


EXCUSES  FOR  NON-FULFILLMENT  OF  CON- 
TRACT FOR  PERSONAL  SERVICE  —  ILLNESS 
CAUSED  BY  IMPRUDENCE. 


ENGLISH  HIGH    COURT    OP  JUSTICK,    BXCHSQUBB 
DIVISION,  TUESDAY,  JANUAKY  38.  1378. 

K  —  v.Rasghen  anb  another,  38  L.  T.  R.  (N.  S.)  88. 

Plaintiff  was  engaged  by  the  defendants  as  a  clerk  at  £120 
per  annum,  and  was  to  have  one  month's  notice  of  dis- 
missal. He  began  bis  duties  on  the  8d  July,  and  served 
till  the  Ist  of  August.  He  was  then  obliged  by  illness 
to  be  absent  till  the  2d  September,  when  he  tendered 
his  services,  which  were  refused.  He  had  in  the  mean- 
time received  on  the  20th  August  a  letter  from  the  de- 
fendants terminating  the  engagement.  In  an  action 
brought  by  him  for  wages  from  the  Ist  August  to  the 
20th  September,  it  was  neld  that  the  plaintiff  was  an- 
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titled  to  wafcea  for  that  period,  and  that  It  waa  no  an- 
swer to  his  olalm  that  the  illness  was  caused  dt  an  act 
of  misconduct  on  his  part,  which  occurred  before  the 
contract,  and  which  he  did  not  know,  at  the  time  of  the 
contract,  would  lead  to  his  lUnesSt  and  render  him  in- 
capable of  performing  his  work. 

'^PHIS  was  an  action  brought  In  the  Lord  Mayor's 
1  Court  of  Loudon  by  the  plaintiff,  who  was  a  mer- 
cantile clerk,  to  recover  the  sum  of  £16  ISs.  4d.,  alleged 
to  be  due  to  him  from  the  defendants,  his  employers, 
and  the  particulars  stated  the  claim  to  be  for  the 
amount  of  his  wagea  and  salary  at  £120  a  year,  from 
the  Ist  August  to  the  20lh  September,  1877,  according 
to  an  agreement  between  them  dated  the  27th  June, 
1877.  The  plaintiff  had  been  employed  under  that 
agreement  at  the  above-mentioned  salary  of  £120,  sub- 
ject to  increase  in  events  which  did  not  occur,  and  the 
employment  was  to  be  determinable  on  either  side  by 
one  month's  notice.  He  served  under  the  contract 
from  the  2d  until  the  30th  July,  when  he  was  unwell. 
He  obtained  the  permission  of  his  employers  to  absent 
himself  from  work  until  the  6th  August.  He  remained 
away,  however,  and  was  under  medical  treatment,  and 
was  unable  to  return  to  his  employment  until  the  first 
week  in  September,  when  he  returned  and  tendered 
his  services,  which  the  defendants  refused ;  and  they 
had,  moreover,  in  the  meantime,  namely,  on  the  20th 
August,  given  him  notice,  by  letter  of  that  date,  ter- 
minating the  employment,  and  stating  that,  as  they 
could  not  do  without  a  clerk  to  fill  his  place,  they  had 
engaged  another  person.  They  refused  to  pay  him  the 
amount  claimed  by  him  for  wages  during  his  absence, 
on  the  ground  that  he  had,  by  his  own  misconduct, 
rendered  himself  incapable  of  performing  his  duties, 
and  therefore  was  not  entitled  to  any  remuneration. 
The  illness  under  which  the  plaintiff  was  suffering 
arose  from  venereal  disease.  The  learned  Common 
Serjeant  of  the  City  of  Loudon  nonsuited  the  plaintiff, 
but  a  rule  was  afterward  obtained  on  his  behalf  call- 
ing upon  the  defendants  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  for  the  sum 
claimed,  on  the  ground  that  there  was  no  evidence  at 
the  trial  in  Support  of  the  defendants'  plea. 

Reed  now  showed  cause  on  behalf  of  the  defendants, 
and  contended  that  in  a  contract  of  service  capacity  to 
serve  is  a  condition  precedent  to  the  right  to  sue,  and 
there  is  no  right  to  sue  unless  the  service  is  performed, 
or  the  inability  to  perform  it  arises  otherwise  than 
through  the  plaintifTs  own  act  or  default,  as,  for  in- 
stance, by  accident  or  the  act  of  God.  Even  if  the 
defendants  did  not  know  at  t^ie  time  they  dismissed 
him  that  he  had  himself  put  it  out  of  his  power  to 
serve,  they  may  rely  on  that  defense  at  the  trial.  See 
Spotswood  V.  Barrow,  5  Ex.  110;  10  L.  J.  226,  Ex.  If 
the  plaintiff  put  It  out  of  his  own  power  and  rendered 
himself  unable  to  continue  his  services,  the  defendants 
were  at  liberty  to  rescind  the  contract,  or  to  sue  for  a 
breach  of  it.  It  seems  to  be  assumed  in  all  the  cases 
that,  though  temporary  Illness  which  arises  through 
the  act  of  God  Is  an  excuse  for  the  non-performance  of 
services,  the  servant  would  not  be  excused  where  it 
arises,  as  it  did  in  the  present  case,  through  his  own 
misconduct.  [Hawkins,  J.— The  misconduct  of  the 
plaintiff  in  the  present  case  occurred  before  the  con- 
tract.] The  incapacity  to  work  followed  Immediately 
upon,  and  could  be  traced  to,  the  misconduct.  In 
Cuckson  V.  Stones,  28  L.  J.  25,  Q.  B. ;  1  El.  &  El.  248, 
a  plea  similar  to  that  in  the  present  case  was  held 
good.  Lord  Campbell,  C.  J.,  there  saying:  *'The  plea 
is  that  the  plaintiff  was  not,  during  any  part  of  the 


time  for  and  in  respect  of  which  such  wages  are 
claimed,  ready  and  willing  or  able  to  render,  and  did 
not,  in  fact,  during  any  part  of  such  time,  render  the 
agreed  or  any  service!  We  think  the  gist  of  the  plea 
is  that  the  plaintiff,  during  the  time  in  question,  was 
not  ready  and  willing  to  render,  and  did  not  render, 
any  service  in  the  sense  that  he  voluntarily  or  willfully 
refused  or  omitted  to  serve.  If  so,  he  could  not  claim 
his  wages  in  consideration  of  his  service,  for  the  breach 
goes  to  the  whole  consideration.  He  could  recover  if 
he  were  ready  and  willing  to  serve,  if  he  had  been  able 
to  do  so  and  was  only  temporarily  prevented  by  the 
visitation  of  God."  So  in  Boost  v.  Firth,  19  L.  T. 
Rep.  (N.  S.)264;  L.  Rep.,4  C.  P.  1;  38  L.  J.  1,  C.  P.,  the 
learned  judges  (M.  Smith  and  Brett,  JJ.)  confine  the 
cases  where  illness  excuses  performance  to  those  in 
which  the  illness  is  caused  by  the  visitation  of  God. 
No  doubt  a  temporary  illness  without  the  servant's 
own  default  would  not  suspend  his  right  to  wages,  or 
constitute  a  breach  of  contract.  But  here  this  is  not 
such  a  case,  for  the  illness  was  caused  by  the  plaintiff's 
own  act,  not  to  put  it  even  as  his  own  misconduct.  In 
fact,  all  the  cases  support  the  proposition  that  to  ex- 
cuse performance  the  illness  must  arise  without  any 
default  on  the  servant's  part.  The  defendants  were 
entitled  to  dismiss  him  the  moment  he  absented  him- 
self beyond  the  six  days'  leave,  as  it  was  then  equiva- 
lent to  intentional  absence,  which,  together  with  the 
moral  misconduct,  justified  the  dismissal.  He  cited 
also  De  Bernardy  v.  Harding,  8  Ex.  822;  22  L.  J.  840, 
Ex.;  Chandler  v.  Onercs,  2  H.  Bl.  606  (note);  Taylor 
V.  Caldwell,  8  L.  T.  Rep.  (N.  S.)  356:  32  L  J.  164,  Q.  B. ; 
3  B.  &  8.82;  Cortv.  The  Ambergate,  etc.,  RaUioay 
Company,  17  Q.  B.  Rep.  144;  20  L.  J.  460,  Q.  B. 
Olyn,  for  the  plaintiff,  contra. 

CiiBASBY,  B.— Some  little  difficulty  has  arisen  here 
owing  to  the  form  of  the  pleading.  The  plaintiff  in 
this  case  entered  into  the  service  of  the  defendants 
and  was  employed  by  them  under  an  agreement  by 
which  he  was  to  be  paid  a  salary  of  £120  per  annum, 
and  by  the  agreement  he  was  to  have  one  month's 
notice  in  case  of  dismissal  The  plaintiff  entered  upon 
his  duties  on  the  2d  July,  and  there  Is  nothing  to  show 
that,  at  the  time  he  entered  Into  the  agreement  and 
subsequently  thereto,  upon  his  duties  under  It,  he  con- 
cealed from  his  employers  any  thing  which  he  ought  to 
have  disclosed,  or  that  he  knew  that  he  would  not  be 
able  to  perform  his  duties  in  the  defendants*  service. 
Therefore,  the  contract  is  not  tainted  by  a  knowledge 
on  his  part  of  any  circumstances  which  would  render 
him  unable  to  perform  It.  After  a  month's  service 
illness  supervened,  and  the  plaintiff  was  unable  to  con- 
tinue his  attendance  at  the  defendant's  office.  The 
question  is  whether  or  not  illness  is  such  an  excuse  as 
to  disentitle  him  to  recover  wages  during  his  absence 
from  the  employment  in  consequence  of  It.  I  think, 
prima  facie,  illness  is  to  be  attributed  to  the  act  of 
God,  and  we  are  not  justified  in  going  back  for  any 
length  of  time,  and  entering  into  an  investigation  as  to 
what  may  have  been  the  cause  of  it.  We  ought  not,  I 
think,  to  extend  the  effect  of  disability  arising  from 
illness.  The  Illness  which  rendered  him  unable  to  per- 
form his  duties  for  a  time  came  upon  him  unexpec- 
tedly, and  we  cannot  go  back  to  first  causes  and  into 
the  question  of  how  it  arose.  The  maxim,  "causa 
proxima  non  remota  speclatur  "  is  applicable  here.  As 
to  how  precisely  the  disease  arose,  there  may  be  vari- 
ous different  dpinions,  and  there  might  be  the  greatest 
uncertainty  as  to  the  cause  or  matter  which  oilginally 
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brought  it  about.  It  was  a  misfortune  which  oould 
not  have  been  foreseen  at  the  time  the  contract  was 
made,  and  I  think  the  plaintiff  is  entitled  to  saj  that 
it  is  a  reasonable  excuse  for  his  absence  from  his 
duties,  and  that  our  judgment  should  be  given  for  the 
plaintiff,  setting  aside  the  nonsuit,  and  entering  the 
verdict  for  him  for  the  £16  18s.  4d  ,  the  amount  of 
damages  claimed  by  him  in  this  action. 

Hawkins,  J.—  I  am  of  the  same  opinion.  If  the 
plaintiff  had  been  aware,  at  the  time  of  the  making  of 
the  contract,  that  he  would  l>e  incapacitated  by  illness 
from  performing  his  duties,  I  am  uot  prepared  to  say 
that  he  could  recover  in  this  action.  But  there  is 
nothing  to  show  that  he  knew  any  thing  of  the  illness 
which  he  subsequentiy  suffered  from  until  after  the 
agreement  had  been  entered  into.  There  was  no 
cross-examination  on  that  point,  and  no  question  was 
put  to  get  out  of  him,  and  there  was  no  evidence  to 
show  that  he  had  any  suspicion  of  the  misfortune 
which  8ul)sequently  overtook  him,  or  that  he  was 
aware  that  the  seeds  of  the  disease  existed  in  him  at 
that  time.  Now  I  base  my  opinion  upon  that  fact, 
and  I  thiulc,  under  these  circumstances,  that  he  is  en- 
titled to  the  amount  claimed .  The  misconduct  alleged 
in  the  pleadings  is  his  staying  away  without  a  reason- 
able excuse.  How  can  it  be  called  misconduct  if  a 
man  stays  away,  on  the  advice  of  a  doctor,  in  order  to 
get  himself  cured  ?  The  third  plea  is  similar  to  the  one 
set  up  in  Ciickson  v.  Stones  {ubi  8up,) ;  and  as  to  that 
Lord  Campbell,  C.  J.,  says:  *' We  think  that  the  gist 
of  the  plea  is  that  the  plaintiff,  during  the  time  in 
question,  was  uot  reudy  and  willing  to  render,  and  did 
not  render,  any  service,  in  the  sense  that  he  volun- 
tarily and  willfully  refused  or  omitted  to  serve.  If  so, 
we  think  he  could  not  claim  the  wages  to  be  paid  to 
him  in  consideration  of  his  service.'*  Now,  in  the 
present  case,  the  plaintiff  did  not  voluntarily  and  will- 
fully refuse  to  servo,  but  was  compelled  to  absent  him- 
self by  an  illness  which  came  upon  him  during  the 
time  of  service,  and  which  was  not  the  result  of  any 
misconduct  that  occurred  after  the  agreement  was 
made.  As  a  matter  of  fact,  I  conclude  that  the  malady 
was  contracted  before  he  entered  into  the  defendants' 
service ;  and  he  did  not  improperly  obtain  admission 
there.  At  the  time  that  he  entered  into  the  contract, 
which  he  did  honestly,  he  neither  believed  nor  knew 
that^he  would  not  be  able  to  fulfill  it.  In  my  opinion, 
therefore,  the  plaintiff  is  entitled  to  have  the  verdict 
for  the  amount  claimed  entered  for  him. 

Nonsuit  set  aside,  and  judgment  entered  for  the 
plaintiff. 

Leave  to  appeal  was  refused. 


RECENT  AMERICAN  DECISIONS. 

8UPBBMB  COURT  OF  WISCONSIN.  FEBRUARY,  1878.* 
AliTSRATION  OF  INSTRUMENT. 

Changing  from  *^ order''  to  ** hearer**  material,'— 
An  alteration  of  a  promissory  note  by  the  holder, 
changing  it  from  a  promise  to  pay  to  the  order  of  M.^  to 
a  promise  to  pay  M,  or  hearer,  would  be  material.  A 
promissory  note  altered  by  a  trespasser,  against  the  will 
of  the  holder,  remains*  valid  as  originally  written. 
Union  National  Bank^  etc.  v.  Roberta.  Opinion  by 
Ryan,  C.  J.    Decided  February  28, 1878. 


*  From  O.  M.  Conover,  Esq.,  State  Reporter. 
43  Wisconsin  Reports. 


To  appear  in 


ATTOBNST  AT  LAW. 

Employed  to  draw  mortgage  acU  as  attorney  not  at 
notary:  evidence,— An  attorney  at  law,  employed  to 
draw  an  assignment  of  a  mortgage,  acts  as  an  attor- 
ney, and  not  as  a  notary  merely ;  and  the  court  should 
not  permit  him,  as  a  witness,  to  testify  against  his 
client  as  to  disclosures  made  to  him  by  the  latter  in 
the  course  of  such  employment.  QeteJaff  v.  SeUger. 
Opinion  by  Ryan,  C  J.    Decided  February  28, 1878. 

CONSTITUTIONAL  LAW. 

1.  Improvement  of  navigable  streams  under  State  au- 
thority :  right  to  take  toIZ^.— That  provision  of  our  State 
Constitution  (Art.  IX,  §  1)  which  declares  that 
**  the  river  Mississippi,  and  the  navigable  waters  lead- 
ing into  the  Missinsippi  and  St.  Lawrence,  and  the 
carrying  places  between  the  same,  shall  be  common 
highways,  and  forever  free,  as  well  to  the  inhabitants 
of  the  State  as  to  the  citizens  of  'the  United  States, 
without  any  tax,  impost  or  duty  therefor,"  does  not 
deprive  the  legislature  of  power  to  authorize  the  clear- 
ing out  of  the  channel  and  construction  of  works  in  a 
navigable  stream,  at  points  where  its  waters  are  either 
unnavigable  or  only  partially  navigable,  for  the  pur- 
pose of  improving  the  navigation,  and  the  charging  of  a 
reasonable  toll  as  compensation  for  such  improve- 
ments. The  Wiscomtin  River  Imp  Co.  v.  Manaon. 
Opinion  by  Cole,  J. 

2.  Validity  of  Staie  lato  authorising  improvement  and 
toUs.— The  act  of  1853  incorporating  the  plaintiff  com- 
pany, with  power  to  improve  the  navigation  of  the 
Wisconsin  river  between  certain  tei-mini,  by  erecting 
and  maintaining  dams  and  piers  at  points  where  they 
should  seem  necessary,  etc.,  and  to  collect  tolls  upon 
all  lumber,  etc.,  which  should  pass  over  or  through 
any  Improvements  so  made,  with  a  proviso  that  such 
tolls  should  be  no  greater  than  were  reasonable  in  con 
sequence  of  such  increased  facilities  of  navigation,  is 
valid.  The  mere  fact  that  plaintiffs  improvements 
occupy  the  entire  breadth  of  the  channel,  so  that  the 
river  cannot  be  used  as  a  highway  witl)out  passing 
through  or  over  them,  is  no  defense  in  an  action  for 
toUs.    lb. 

8.  State  authority  cannot  be  caUed  in  question  until 
Congress  exercises  its  potcers.— Until  Congress  exer- 
cises its  power  over  the  subject,  improvements  author- 
ized by  the  law  of  the  State  cannot  be  called  in  question 
by  a  private  person  on  the  g^round  that  they  conflict 
with  the  paramount  authority  of  Congress  over  the 
public  navigable  waters  of  the  United  States.  lb.. 
Decided  February  28, 1878. 

CONTRACT. 

Between  two  parties  for  the  ben^  of  a  third  one.-- 
It  is  the  settled  law  of  this  State,  that  when  one  per- 
son, for  a  valuable  consideration,  engages  with  another 
(whether  by  simple  contract  or  by  covenant  under 
seal)  to  do  some  act  for  the  benefit  of  a  third  person, 
the  latter  may  maintain  an  action  against  the  promisor 
for  breach  of  the  engagement.  After  knowledge  of  and 
assent  to  such  engagement  by  the  person  for  whose 
benefit  it  is  made,  his  right  of  action  on  it  cannot  be 
affected  by  a  rescission  of  the  agreement  by  the  imme- 
diate parties  thereto.  Bassett  v.  Hughes,  Opinion 
by  Lyon,  J.    Decided  Februaiy  28, 1878. 

LIBEL. 

What  words  are  actionable  per  se.  —  Words  were 
published  in  a  newspaper  charging  that  plaintiff,  dur- 
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inK  the  oanTass  before  a  State  election,  delivered 
speeches  at  certaia  points  in  the  State,  in  which  he 
'^  made  the  most  fanatical  and  incendiary  appeals  to  the 
Homau  Catholic  voters  to  cast  their  suflhrages  against '' 
a  certain  candidate;  that  snoh  voters  **  spurn  the  ap- 
peals of  this  dirty  Reform  politician ;  ^'  that  plaintiff 
"  smells  so  badly  that  decent  men  avoid  him  when 
they  pass  him  on  the  street;  "  that  **  he  has  attempted 
a  lower  depth  of  def^radation  than  any  leading  politi- 
cian ever  before  attempted  in  Wisconsin ;  "  and  that 
'*  as  for  this  fellow  (naming  the  plaintiff),  no  American, 
no  patriot  can  speak  of  him  without  contempt  and  in- 
dignation/' Heldy  that  these  words  are  prima  facie 
libelous.  CoUrill  v.  Cramer,  Opinion  by  Lyon,  J. 
Decided  February  5, 1878. 

OriTOBB. 

Paid  hy  fees  cannot  charge  public  for  wages  paid 
{Uttistants. — Officers  take  their  offices  cum  onere^  and 
services  required  of  them  by  law,  for  which  they  are 
not  specifically  paid,  must  be  considered  compensated 
by  the  fees  allowed  for  other  services .  Crocker  v . 
Brottn  A  Co.,  36  Wis.  284.  Under  the  statutes  regu- 
lating the  compensation  of  sheriffs,  they  cannot  charge 
the  county  for  the  board  and  services  of  a  turnkey  or 
deputy  sheriff  in  taking  charge  of  the  county  jail  and 
performing  the  duties  of  jailer.  Tay.  Stats.,  ch.  187, 
and  §  147,  oh.  13.  Hartwell  v.  Supervisors  of  Milwau^ 
kee.    Opinion  by  Cole,  J.    Decided  February  28, 1878. 

PABTNERSHIP. 

Claim  of  firm  cannot  he  applied  to  pay  private  debt, 
—One  partner,  without  the  consent,  express  or  im- 
plied, of  his  copartners,  cannot  apply  a  claim  of  the 
firm  to  the  payment  of  his  individual  debt,  even  in 
order  to  retain  for  the  firm  its  debtor's  custom;  and 
such  attempted  application,  with  knowledge  of  the 
facts  by  such  debtor,  will  not  defeat  an  actioti  at  late 
upon  the  claim,  by  the  firm  or  its  assignee.  ( Viles  v. 
Bangs^  36  Wis.  131.)  Cotehausen  v.  Judd.  Opinion 
by  Jjjfin,  J.    Decided  February  6, 1878. 

8TAT17TB  OV  FRAUDS. 

1.  Burden  of  proof .  — In  an  action  for  breach  of  a 
contract  to  sell  and  deliver  goods,  plaintiff  must  show 
a  contract  valid  under  the  statute  of  frauds.  Bacon  v. 
Eceles, 

2.  What  acts  of  vendee  necessary  to  ratify  void  con- 
tract: acceptance.^  No  acts  of  the  vendee  of  goods  by 
contract  otherwise  void  by  the  statute,  constitute  an 
acceptance  ot  the  goods,   within  the  meaning  of  the 

•  statute,  unless  they  vest  the  title  in  the  vendee.  Whqre, 
therefore,  the  vendee  insures  the  goods  intransitUy 
pays  the  freight,  and,  intending  to  accept  the  goods  If 
found  to  be  snoh  as  ordered,  takes  them  into  his 
possession  for  examination,  and  then,  within  a  reason- 
able time,  refuses  to  accept  them,  as  not  conforming 
to  the  order,  this  is  not  an  acceptance  within  the 
meaning  of  the  statute,  if  the  goods  are  not  in  fact 
such  as  the  order  called  for.  (Smitti  v.  StoUer,  26  Wis. 
671,  distinguished.)  lb.  Opinion  by  Lyon,  J.  De- 
cided February  5, 1878. 


RECENT  ENGLISH  DECISIONS. 

lilBEL. 

1.  Calling  a  m^m  **  a  convicted  felon  **  and  '*  a  felon  edi- 
tor'*: justificatianj  that  he  had  been  previously  convict- 
ed: reply f  jnmishmenl  undergone:  demurrers.— It  is  no 
justification  for  a  libel  which  calls  a  man  **  a  felon 
editor"  to  show  that  he  had  been  oonvioted  of  felony, 


and  sentenced  to  a  term  of  Imprisonment  on  a  certain 
charge.  His  actual  guilt  in  fact  must  be  shown,  and 
also,  since  9  Geo.  4,  c.  32  (per  Brett  and  Cotton,  L.  JJ., 
Bramwell,  L.  J.,  giving  no  opinion  on  the  matter),  that 
he  has  not  undergone  the  punishment  awarded  him. 
The  same  holds  of  a  libel  that  calls  a  man  *'  a  convicted 
felon,"  if  a  jury  should  find  that  the  libel  meant  any 
thing  more  than  merely  that  he  had  been  convicted  on 
a  charge  of  felony  at  some  past  time.  Per  Brett  and 
Cotton,  L.  J  J. :  9  Geo.  4,  c.  82,  was  passed,  among 
other  reasons,  In  order  to  restore  convicts  affected  by 
it,  after  they  had  suffered  the  punishment  awarded 
them,  to  their  full  civil  rights  and  status.  Ct.  App., 
Jan.  24, 1878.  Leyman  v.  Latimer,  37  L.  T.  Rep.  (N.  S.) 
821. 

2.  Privilege :  report  of  judicial  proceedings :  ex  parte 
application  dismissed:  ttant  of  jurisdiction.— An  ex 
parte  application  was  made  to  a  police  magistrate  in 
open  court  by  certain  persons  who  had  been  employed 
by  the  plaintiff  upon  a  railway,  for  a  summons  against 
the  plaintiff  under  the  Masters  and  Servants  Act,  1867 
(30  &  31  Vict.,  c.  141),  on  the  allegation  that  he  had  not 
paid  them  their  wages,  though  he  had  received  funds 
to  enable  him  to  do  so.  The  magistrate  refused  to 
grant  their  application,  on  the  ground  that  the  facts 
as  stated  by  them  did  not  bring  the  case  within  his 
jurisdiction  to  do  so,  and  afforded  no  ground  for  crim- 
inal proceedings.  The  defei)dants,  who  were  news- 
paper proprietors,  published  a  fair  report  of  the  pro- 
ceedings before  the  magistrate,  which  contained 
matter  defamatory  to  the  plaintiff.  Held,  that  the 
defendants  were  protected  by  the  privilege  which  at- 
taches to  all  fair  and  impartial  reports  of  judicial  pro- 
ceedings, and  that  such  privilege  was  not  taken  away 
either  by  the  fact  that  the  magistrate  decided  that  he 
had  no  jurisdiction,  or  that  the  application  was  made 
ex  parte.  Common  Pleas  Oi v.,  Jan.  30, 1878.  Usilv. 
Hates, 38  L.  T.  Rep.  (N.  S.)  66. 

PABTNBR8HIP. 

Dissolution:  right  of  each  member  of  UUe  firm  to  use 
the  trade  name:  fancy  article:  spurious  compound. — M. 
and  C,  who  had  traded  together  in  copartnership,  and 
manufactured  and  sold  an  article  known  In  the  market 
as  C.*s  Fluid,  dissolved  partnership,  and  each  com- 
menced the  same  business  on  his  own  account,  C.  In 
his  own  name,  and  M.  under  the  name  of  C.'s  Fluid 
Company.  On  a  bill  filed  by  C.  to  restrain  M.  from 
trading  under  the  name  of  C.'s  Fluid  Company,  and 
from  manufacturing  and  selling  as  C.'s  Fluid  an  alleged 
spurious  compound,  held  (affirming  the  decision  of 
Bacon,  V.  C),  that  as  M.  had  under  the  partnership 
articles  the  right  to  manufacture  and  sell  C.'s  Fluid, 
he  could  not  be  restrained  from  selling  a  spurious 
article  as  C.'s  Fluid,  so  long  as  he  did  not  Induce  the 
public  to  believe  that  the  article  sold  by  him  was  the 
article  manufactured  and  sold  by  C.  Ct.  App.,  Nov. 
27, 1877.     Condy  v.  Mitchell,  87  L.  T.  Rep.  (N.  S.)  766. 

SHIPPINa. 

Collision  between  ships  of  same  owner:  Merchant  Ship- 
ping Act,  1862.  8  54;  rights  of  parlies.— The  Merchant 
Shipping  Acts  do  not  create  any  new  rights,  but  re- 
strain existing  rights  by  Umltlng  liability.  The  right  of 
the  underwriters  of  a  lost  ship  for  damages  against  a 
wrong-doer  is  merely  to  make  the  same  claim  that  the 
insured  might  have  made.  In  the  case  of  a  collision 
between  two  ships  belonging  to  the  same  owner,  by 
which  one  was  totally   lost,  through  the  exclusive 
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fault  of  the  other,  held  (reversing  the  jud^^meiit  of 
the  court  below),  that  the  underwriters  couid  malce  no 
claim  against  the  sum  paid  into  court,  under  the 
Merchant  Shipping  Act,  1862  (25  &  26  Vict.,  c  63),  s.  54, 
the  insured  being  himself  the  person  who  had  caused 
the  damage.  {ycUes  v.  WhyU,  4  Bing.  N.  C.  272,  ap- 
proved and  followed.)  House  of  Lords,  Dec.  18, 1877. 
Simpson  V.  Thomson,  38  L.  T.  Rep.  (N.  8.)  1. 

SUBBTTSHIP. 

Bill  of  exchange :  indorser:  creditor  dealing  with  after- 
acquired  aeourity :  surety  thereby  discharged.— A  surety 
is  entitled  to  the  same  benefit  from  a  security  acquired 
by  the  creditor  subsequently  to  the  contract  of  surety- 
ship as  he  would  have  beeu  if  it  had  been  in  existence 
at  the  time  such  contract  was  entered  into,  and  if  the 
creditor  so  deals  with  such  security  that  he  cannot 
give  it  up  to  the  surety  in  the  same  condition  as  it  was 
when  he  acquired  it,  the  surety  is  discharged.  A.,  as 
B.*s  surety,  Indorsed  bills,  drawn  by  B.  to  C.  Subse- 
quently B.  gave  C.  a  lien,  in  respect  of  such  bills, 
upon  goods  of  his  in  C.*s  possession.  B.  having  written 
to  C.  authorizing  him  to  deliver  up  such  goods  to  D., 
C.  undertook  to  do  so  upon  D.'s  paying  him  a  less  sum 
than  the  amount  of  the  bills.  Held,  that  A.  was 
thereby  released.  High  Ct.  Justice,  0.  P.  Div.,  Dec. 
21, 1877.    CampheU  v.  RothweU,  38 L.  T.  Rep.  (N.  S.)  38. 


UNITED  STATES  SUPREME  CX)URT  ABSTRACT, 
OCTOBER  TERM,  1877. 

MtTNICIPAIi  BONDS. 

1.  Bond  with  overdue  cotipons  not  dishonored  paper  so 
as  to  let  in  defense  <igaiiist  bona  fide  holder.  — Where  to 
a  municipal  bond  which  has  several  years  to  run,  an 
overdue  and  unpaid  coupon  for  interest  is  attached, 
that  fact  does  not  render  the  bond  and  the  subsequently 
maturing  coupons  dishonored  paper,  so  as  to  subject 
them,  in  the  hands  of  a  purchaser  for  value,  to  defenses 
good  against  the  orig^inal  holder.  Judgment  of  Circuit 
Court  of  Iowa  affirmed.  CromweU,  plaintiff  in  eri-or, 
v.  County  of  Sac,    Opinion  by  Field,  J. 

2.  Bona  fide  purchaser  for  value  takes  free  from  all 
infirmities.—  A  bona  fide  purchaser  of  negotiable  paper 
for  value,  before  maturity,  takes  it  freed  from  all  in- 
firmities in  its  origin ;  the  only  exceptions  being  where 
the  paper  is  absolutely  void  for  want  of  power  in  the 
maker  to  issue  it,  or  where  the  circulation  is  prohib- 
ited by  law  for  the  illegality  of  the  consideration. 
Municipal  bonds  payable  to  bearer  are  negotiable  in- 
struments and  subject  to  the  same  rules  as  other  nego- 
tiable paper.  (Murray  v.  Lander,  2  Wall.;  National 
Bank  of  North  America  v.  Kirby,  108  Mass.  497.)  lb. 

8.  Notice  to  purchaser  from  bona  fids  holder. —  A  pur- 
chaser of  a  municipal  bond  from  a  bona  fide  holder 
who  had  obtained  it  for  value  before  maturity,  takes 
it  equally  freed  as  in  the  hands  of  such  holder,  though 
he  may  have  had  notice  of  infirmities  in  its  origin.  lb. 

4.  Py^chaser  at  less  than  par  value  may  recover, —  A 
purchaser  of  a  negotiable  security  before  maturity,  un- 
less personally  chargeable  with  fraud  in  the  purchase, 
can  recover  the  full  amount  of  the  security  against  the 
maker,  though  he  may  have  paid  less  than  its  par 
value,  whatever  may  have  been  its  original  infirmity. 
(Stoddard  v.  Kimbcdl,  6  Cush.  471 ;  Allaire  v.  Hartshome, 
IZabr.  665;  WiUiams  v.  Smith,  2  Hill,  301;  Chicopee 
Baiik  V.  Chapin,  8  Mete.  40;  Lay  v.  Wiseman,  36  Iowa, 
305.)  lb. 


6.  Conflict  of  law:  rules  as  to  intei-est,— When  the 
rate  of  interest  at  the  place  of  contract  differs  from 
the  rate  at  the  place  of  payment,  the  parties  may 
contract  for  either  rate,  and  the  contract  will  govern. 
(Brannan  v.  Httrsell,  112  Mass.  63;  Marietta  IronWorks 
V.  LoUimer,  25  Ohio  St.  621;  Montiet  v.  Sturges,  id.  384; 
Kilgore  v.  Powers,  5  Bhiclcf.  22;  Phinney  v.  Baldwin, 
16  Ul.  108;  Ebiyre  v.  McDaniel,  28  id.  201;  Spencer  v, 
Maxfield,  16  Wis.  185;  Pruyn  v.  MCwaukee,  18  id.  367; 
Kohler  v.  Smith,  2  Cal.  507;  AfcLone  v.  Abratns,  2  Nev. 
199;  Hopkins  v.  Crittenden,  10  Tex.  189;  Keene  v.  . 
Keene,  3  C.  B.  [N.  9.]  144;  Morgan  v.  Jones  [Exoh.], 
20  Eng.  Law  and  Eq.  454;  Pearce  v.  Hennessey,  10  R. 
I.  223;  Lash  v.  Lambert,  15  Minn.  416;  SearU  v.  Adajns, 
3  Kan.  515;  KUchen  v.  Branch  Bank,  14  Ala.  238;  MUUr 
V.  Tiffany,  1  Wall.  298;  Depeau  v.  Humphreys,  20  Mart. 
[La.]  1;  Chapman  v.  Robertson,  6  Paige,  627,  634;  Peck 
V.  Mayo.  14  Vt.  33;  HutUrs  v.  Old,  U  la.  1.)  lb. 

6.  Judgment  does  not  change  rate  of  interest  in  loioa. 
—Municipal  bonds  in  Iowa,  drawing  ten  per  cent  inter- 
est before  maturity,  draw  the  same  interest,  under  the 
law  of  the  State,  after  maturity,  and  coupons  attached 
to  such  bonds  draw  six  per  cent  after  maturity.  Judg- 
ments in  that  State  entered  upon  such  bonds  and  cou- 
pons draw  interest  for  the  amount  due  on  the  bonds 
at  the  rate  of  ten  per  cent  a  year,  and  upon  the  amount 
due  upon  the  coupons  at  the  rate  of  six  per  cent  a  year. 
(Hand  v.  Armstrong,  18  Iowa,  824;  Lucas  v.  Picket,  20 
id.  490.)  lb. 

TAXATION. 

Purchase  under  tax  sale  by  party  bo%ind  to  pay  taxes 
is  but  payment :  whal  is  voluntary  payment :  payment 
under  mistdke  of  law.—  Plaintiff  in  error  was  trustee 
of  a  land  company  having  a  contract  for  the  sale  of 
lands  in  Kansas,  which  were  illegally  assessed.  The 
company  were,  under  the  contract,  bound  to  pay  all 
taxes  on  the  lands.  The  illegal  assessment  not  being 
paid,  the  lands  were  sold  and  bid  in  for  the  county. 
By  the  laws  of  Kansas,  if  lands  sold  for  taxes  are  bid 
in  for  the  county,  the  county  treasurer  is  authorized 
to  issue  a  tax  certificate  to  any  person  who  shall  pay 
into  the  county  treasury  an  amount  equal  to  the  cost 
of  redemption  at  the  time  of  payment.  And  if  any 
lands  sold  for  taxes  are  not  redeemed  within  three 
years  from  the  day  of  sale,  the  clerk  of  the  county  may 
execute  a  deed  to  the  purchaser,  on  the  presentation 
to  him  of  the  certificate  of  sale.  And  if  the  assess- 
ment shall  be  discovered  to  be  invalid,  the  amount 
paid  on  such  sale  shall  be  refunded  to  the  purchaser  on 
the  return  of  the  certificate,  and  also  the  amount  of 
subsequent  taxes  and  charges  paid  by  him.  In  1872  the 
plaintiff  in  error  paid  into  the  county  treasury  the 
sums  due  for  taxes,  interest,  etc.,  on  the  said  lands  in 
Dickinson  county,  which  had  been  sold  for  taxes,  and 
received  tax  certificates  therefor,  without  making  any 
protest;  not  being  aware  at  that  time  that  the  lands 
were  exempt  from  taxation,  but  supposing  that  the 
taxes  were  legal  and  valid.  After  a  decision  in  the 
case  of  Railroad  Company  v.  Presoott,  the  plaintiff 
offered  to  return  the  tax  certificates  to  the  county 
treasurer,  and  demanded  a  return  of  the  money  paid, 
which  was  refused;  and  suit  was  brought  to  recover 
the  same.  Held,  (1)  that  plaintiff  was  not  a  purchaser 
of  the  lands,  but  his  acquisition  of  the  tax  certificates 
was  but  a  payment  of  the  taxes ;  (2)  that  the  payment 
was  voluntaiy  so  as  to  defeat  the  action ;  (8)  and  that 
the  mistake  in  paying  the  tax  was  one  of  law,  and  not 
one  of  fact.    Judgment  of  CircuitJJourt  of  ^nsas 
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affirmed.    Lambom,  plaintiff  in  error y  v.  County  Com- 
missionera  of  Dixon,    Opiaioa  by  Bradlej,  J. 

2.  Recovery  on  ground  of  mistake :  must  he  mistake  of 
f(UsL—  Mistake,  In  order  to  be  a  ground  of  recovery, 
most  be  a  mistake  of  fact,  and  not  of  law.  Snch,  at 
least,  is  the  general  rale.  8  Parsons  on  Contracts,  898 ; 
Hunt  y.  Rousmaniere,  1  Pet.  15;  Bilhie  v.  Lumley,  2 
East,  468;  2  Smithes  Lead.  Cas.  386;  6th  ed.,  468;  notes 
to  Marriot  v.  Hampton.  A  voluntary  payment,  made 
with  a  full  knowledge  of  all  the  facts  and  circumstances 
of  the  case,  though  made  under  a  mistaken  view  of 
the  law,  cannot  be  revoked ;  and  the  money  so  paid 
cannot  be  recovered  back.  [Clarke  v.  Dutcher,  8  Cowen, 
674;  Ege  v.  JToonte,  8  Barr,  109;  Boston  and  Sandteich 
Glass  Co,  V.  Boston,  4  Mete.  187;  Benson  v.  Monroe, 
7  Cash.  125;  MUnes  v.  Duncan,  6  B.  &C.  671;  ;SteiM»rt 
v.  ^^teirart,  6  CL  &  Fin.  968;  and  see  cases  cited  in  note 
to  2  Smithes  Lead.  Cas.  403,  404;  6th  ed.,  466;  Marriot 
V.  Hampton.)  lb. 


1.  When  judgment  reversed  for  Icick  of  evidence.^When 
the  Court  of  Claims  sends  to  us  as  part  of  its  finding 
of  fact  on  any  particular  point,  all  the  evidence  on 
which  that  fact  was  found,  and  it  there  appears  that 
there  was  no  legal  evidence  to  support  it,  this  court 
must  reverse  the  Judgment  if  the  fact  so  found  is 
essential  to  the  judgment.  Judgment  of  Ci»urt  of 
Claims  reversed.  United  St<Ues  v.  Clark,  Opinion  by 
MiUer  J. 

2.  When  party  competent  witness  at  common  law,— At 
common  law  a  party  to  a  suit  is  a  competent  witness 
to  prove  the  contents  of  a  trunk  or  package,  which  by 
other  testimony  is  shown  to  have  l>een  lost  or  destroyed 
under  circumstances  that  render  some  one  liable  for 
the  loss.  lb. 

8.  Effect  of  §  1079,  ii.  8.,  as  to  parties  being  witnesses, 
—  Section  1078,  Rev.  Stat.,  was  intended  to  do  no  more 
than  to  restore  in  the  Court  of  Claims  the  common  law 
role  excluding  parties  as  witnesses,  which  had  t>een 
abolished  l)y  the  act  of  July  1, 1864 ;  and,  hence,  claim- 
ant in  this  case  was  competent  to  prove  the  contents  of 
a  package  of  government  money  taken  from  his  official 
safe  by  robber*  •  lb.  Per  Miller,  J.  Harlan,  Clifford, 
Swayneand  Strong,  JJ.,  dissented. 

4.  Competency  of  testimwiy  given  in  another  court,— 
Claimant  being  competent,  neither  his  testimony  be- 
fore the  court-martial  which  convicted  the  robbers, 
nor  his  report  of  the  loss  to  his  superior  officer,  are 
competent  as  independent  or  original  evidence,  though 
it  may  be  proper  as  corroborative  of  his  own  testi- 
mony, lb. 

5.  Statute  of  limiUUion  of  suits  in  Court  of  Claims,— 
The  statute  of  limitation  of  suits  in  the  Court  of 
Claims,  section  1068,  Rev.  Stat.,  is  not  applicable  to  a 
suit  brought  under  sections  1068-1062,becauBe  such  a  salt 
is  not  brought  to  establish  a  claim  against  the  United 
States  in  the  just  sense  of  that  word,  but  to  establish 
a  peculiar  defense  to  a  cause  of  action  which  the 
United  States  has  against  the  petitioner.  And  so  long 
as  the  United  States  neglects  to  bring  suit  in  the  proper 
coart  to  establish  her  claim,  so  long  must  the  defend- 
ant be  allowed  to  set  up  any  defense,  not  in  itself  a 
separate  demand  or  cause  of  action.  lb.  Per  Miller,  J. 
Harlan,  Clifford,  Swayne  and  Strong,  JJ.,  dissented. 

6.  When  right  of  action  accrues,— The  right  to  bring 
this  suit  in  the  Court  of  Claims  did  not  accrue  until 
the  accounting  officers  had  held  claimant  liable  for  the 
nun  loitt  by  r«fatiiig  to  credit  his  account  with  the 


amount,  and  their  final  action  in  this  case  was  within 
the  six  years.  Per  Miller,  J.  Harlan,  Clifford,  Swayne 
and  Strong,  JJ.,  dissented. 


COURT  OP  APPEALS  ABSTRACT. 

BVIDENCV. 

1.  Entries  in  books :  what  entries  inadmissible,— In  an 
action  by  the  assignee  in  bankruptcy  of  the  firm  of  S. 
&  Co.  against  K.,  to  foreclose  a  mortgage  for  a  loan  from 
S.  &  Co.  to  K.,  K.  set  up  as  a  counter-claim  a  balance 
of  $4,000,  alleged  to  be  due  as  his  share  of  the  profits  of 
S.  &  Co.,  by  whom  he  was  employed  during  the  year 
1863.  The  books  of  S.  &  Co.  for  1863  were  introduced 
by  plaintiff  to  show  by  entries  therein  that  the  firm 
were  indebted  to  him  the  sum  claimed.  Held,  that 
the  referee  before  whom  the  cause  was  tried  was  not 
in  error  in  excluding  entries  in  the  books  made  in 
1864  against  K.,  it  appearing  that  the  entries  were  not 
made  by  K.,  and  that  he  was  not  in  the  employ  of 
the  firm  at  that  time.  Judgment  below  affirmed. 
Van  S(ichs,  appellant,  v.  Krete,  Opinion  by  Andrews,  J. 

2.  Admissions  made  by  bankrupt  before  bafikruptcy 
admissible  against  assi(;?(ee.~  Admissions  made  by  a 
member  of  the  firm  of  S.  8t  Co.  before  it  became  bank- 
rupt, held  admissible  in  an  action  by  the  assignee  in 
bankruptcy  in  l>ehalf  of  defendant  against  the  assignee, 
lb. 

[Decided  February  18, 1878.    Reported  l>elow,  10  Hun, 
85.] 

MANDAMTT8. 

When  it  does  not  lie.— The  relator  was  the  lowest  bidder 
for  a  contract  for  grading  a  street  in  New  York  city, 
when  the  commissioners  advertised  for  bids,  his  bid 
was  accepted  and  the  contract  awarded  to  him.  He 
furnished  the  security  as  required  by  the  city  charter, 
and  In  all  respects  conformed  to  the  provisions  of  the 
law  on  the  subject.  It  was  claimed  by  him  that  he 
made  out  a  clear  legal  right  to  the  contract.  Several 
questions  were  made  to  the  right  of  relator  to  compel 
the  execution  of  the  contract  which  seriously  affected 
Its  validity,  and  which  were  considered  in  the  courts 
below.  Held,  that  relator  was  not  entitled  to  man- 
damus to  enforce  his  contract  because  he  had  a  remedy 
by  an  action  at  law  against  the  city  for  damages  if 
the  city  refused  to  perform  a  valid  contract  with  him. 
Heid,  also,  that  under  the  circumstances  the  granting 
or  refusing  a  mandamus  was  a  matter  of  discretion 
with  the  courts  below,  and  an  appeal  would  not  lie 
from  these  decisions.  Appeal  dismissed.  People  ex 
rel,  Lu/nney,  appeUanU  v.  Campbell,  Opinion  by 
MUler,  J. 
[Decided  February  12, 1878.] 

PATMBNT. 

Application  of  payments:  election  by  debtor:  what 
amounts  to.— Defendant,  as  administrator  of  an  estate 
in  which  plaintiff  was  entitled  to  a  distributive  share, 
had  charged,  In  his  verified  account  rendered  to  the 
surrogate,  certain  payments  made  by  him  upon 
drafts  made  by  plaintiff  as  payments  on  such  dis- 
tributive share.  The  surrogate  did  not  allow  the 
payments,  but  his  decision  was  reversed  on  appeal  by 
the  General  Term,  and  an  appeal  was  taken  therefrom 
to  the  Court  of  Appeals.  Held,  that  pending  this  appeal 
defendant  could  not  set  up  such  payments  as  a  counter- 
claim on  an  action  by  plaintiff  against  him  upon  an- 
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other  claim.    Judgment  below  affirmed.    Wright  y. 
Wright,  appeUaiit    Opinion  by  Miller,  J. 
[Decided  January  16, 1878.] 

RKPIilVlM. 

Property  taken  wider  warrant  for  tax  cannot  be  re- 
plevied.— Where  the  property  of  plaintiff  waa  taken 
by  the  defendant  by  virtue  of  a  warrant  for  the  col- 
lection of  a  tax,  it  cannot  be  replevied  (2  R.  S.  522,  § 
4;  Code,  S207,  Bubd.  4),  though  the  warrant  may  have 
issued  erroneously  or  irregularly,  if  on  its  face  it  gave 
authority  to  the  officer  to  collect  the  tax  or  assess- 
ment. Judgment  below  affirmed.  Troy  A  Lansing- 
burgh  JR.  R.  Co.,  appellant,  v.  Kane,  Opinion  per 
Curiam. 

[Decided  February  19, 1878 .    Reported  below,  9  Hun, 
606.] 

SALE. 

Delivery  to  carrier  when  stifficietU:  what  constitutes 
acceptance.— Defendant,  with  others,  who  were  direct- 
ors of  a  fair  association,  assembled  in  defendant's 
banking-house  in  Jackson,  Mississippi,  verbally  ordered 
of  defendant's  agent,  who  was  there,  certain  goods  of 
the  value  of  over  $800,  which  were  to  the  knowledge 
of  the  agent  to  be  used  as  prizes  for  distribution  by 
the  fair  association.  Defendant  directed  the  goods  to 
be  sent  by  the  Adams  express  to  Jackson.  The  goods 
were  directed  to  defendant  at  Jackson  and  delivered 
to  the  Adams  Express  Company  for  transportation 
there.  There  was  evidence  that  defendant  directed 
the  goods  to  be  charged  to  him,  which  was  contradicted, 
and  it  was  shown  that  when  the  goods  reached  Jack- 
son they  were  delivered  to  a  director  of  the  fair  asso- 
ciation, who  was  in  the  room  with  defendant  when 
the  goods  were  ordered,  and  assisted  in  selecting  them, 
and  defendant  knew  of  this  and  made  no  objection 
thereto.  Held,  (1)  that  delivery  to  the  express  company 
constituted  delivery  to  defendant,  but  not  acceptance, 
but  that  (2)  the  evidence  was  sufficient  to  justify  a 
jury  in  finding  an  acceptance  by  defendant.  Judg- 
ment below  affirmed.  Wilcox  SUver  Plate  Co.  v.  Green, 
appellant.  Opinion  by  Rapallo,  J. 
[Decided  January  15,  1878.  Reported  below,  9  Hun, 
847.] 

STATUTE  or  LIMITATION. 

Does  not  run  against  claim  agair^t  bankrupts.^The 
assignee  of  a  bankrupt  stands  in  a  position  of  trustee 
for  his  creditors,  and  the  statute  of  limitation  does  not 
run  against  their  claims  against  the  estate  of  the  bank- 
rupt not  barred  at  the  time  of  the  adjudication  In 
bankruptcy.  Judgment  below  affirmed.  Van  Sachs, 
appellant,  v.  KretB.  Opinion  by  Andrews,  J. 
[Decided  February  19, 1878.  Reported  below,  10  Hun, 
96.J 

TRUST. 

When  assignee  of  mortgage  held  in  tntst  takes  suiject 
to  trust. — Land  was  devised  to  B.  in  confidence  that  the 
income  should  be  expended  for  the  support  of  H.,  a 
lunatic,  during  her  life,  and  after  her  death  the  land 
was  to  belong  to  B.  B.  conveyed  the  land  to  J.,  taking 
back  a  bond  and  mortgage  to  secure  the  consideration, 
which  were  conditioned  for  the  payment  of  the  sum 
secured  after  the  death  of  H.,  with  annual  interest 
during  her  life.  The  interest  was  paid  for  twenty 
years  and  applied  to  the  support  of  H.  Thereafter  B. 
assigned  the  bond  and  mortgage  to  8.  as  collateral 
security  for  a  debt.  In  an  action  against  S.  and  others 
by  H.  to  compel  the  application  of  the  interest  on  the 
bond  and  mortgage  to  her  support,  held  that  8.  had  no 
greater  rights  than  B.,  and  the  bond  and  mortgage 


having  been  given  for  the  benefit  of  H.  as  cestui  que 
trust,  she  had  a  claim  for  protection,  and  S.  could  not 
interfere  with  her  right.  The  interest  belonged  to  her 
during  her  life,  and  after  her  death  S.  would  be  en- 
titled to  the  principaL  Judgment  below  affirmed. 
Reid  V.  Sprague,  appellant.  Opinion  by  Miller,  J. 
[Decided  February  12, 1878.  Reported  below,  9  Hun, 
80.] 

WILL. 

Construction  of:  suspension  of  pou>er  qf  alienation. — 
By  a  provision  in  a  will  testator's  estate  was  to  be 
divided  in  three  equal  shares,  one  to  be  held  in  trust 
for  each  of  his  three  children  during  life,  and  upon 
the  decease  of  the  child  who  should  first  die,  the  share 
was  to  go  in  fee  to  the  lawful  issue,  or  if  none,  then  to 
be  divhled  Into  two  equal  sub-shares,  one  of  which 
should  be  held  In  trust  for  each  of  the  surviving  chil- 
dren during  life,  and  at  the  death  of  the  child  who 
should  next  die,  such  sub-share  should  go  In  fee  to  his 
Issue,  and  If  none,  to  such  persons  as  would  be  heirs 
at  law  if  the  surviving  child  were  dead.  A  provision 
of  the  same  character  was  made  as  to  the  child  who 
should  next  die,  and  one  of  his  sliares  was  to  go  to  the 
lawful  issue  of  the  child  first  dying,  if  any,  and  if 
none,  to  testator's  heirs  at  law ;  the  other  share  to  go 
to  the  surviving  child,  and  upon  his  death  to  vest 
absolutely  as  provided.  Held,  that  the  provisions 
were  not  in  confiict  with  the  statute  forbidding  the 
suspension  of  the  power  of  alienation  beyond  two 
lives  (1  R.  S.  728,  S  15;  773.  §  1),  and  were  valid.  Judg- 
ment below  affirmed.  Moore,  appellant,  v.  Hegeman. 
Opinion  by  Miller,  J. 
[Decided  February  6,  1878.] 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
March  26, 1878. 
Judgment  affirmed  with  costs  — Faber  v,  Hovey; 
Hastings  v.  Westchester  Fire  Insurance  Company; 
National  Bank  of  Chittenango  v.  Morgan ;  Weston  v. 
New  York  Elevated  Railroad  Company;  Hazeltine  v. 
Weld ;  Hevner  v.  Bliss ;  Fairfax  v.  New  York  Central 
and  Hudson  River  Railroad;  May  v.  National  Bank 

of  Malone. Order  affirmed  with  costs  —  In  re  North 

Thirteenth  street,  of  Brooklyn;  People  eaj  ret.  Riley 

V.  Watson;  Hooley  v.  Gleve. Order  granting  new 

trial  affirmed,  and  judgment  absolute  for  defendants 
on  stipulation  with  costs —Royce  v.  Watrous. Ap- 
peal dismissed  with  costs ~ Lawrence  v.  Farley.— 
Judgment  reversed  and  new  trial  granted,  costs  to 
abide  event —Ferris  v.  Van  Vechten. Order  re- 
versed, and  proceedings  remitted  for  rehearing,  with 
costs  to  appellant  —  Ulster  County  Savings  Institu- 
tion V.  Decker. Motion  for  reargument  denied  with 

$10  costs. — In  re  Ryers  to  vacate  assessment. Mo- 
tion denied  without  costs,  unless  appellant  couBent  to 
a  dismissal  of  the  appeal  —  Harris  v.  Burdett. Mo- 
tion to  dismiss  appeal  granted  with  costs  of  appeal  up 
to  time  of  motion  and  $10  costs  of  motion  — Sleight  v. 
City  of  Kingston — Order  modified  so  as  to  direct  a  writ 
of  mandamus  to  issue  that  the  defendants  reconsider 
the  resolution  passed  by  them,  and  amend  the  same  so 
as  not  to  aUow  to  the  county  treasurer  the  sum  of  $668.- 
57,  retained  by  him  for  fees  on  receiving  and  paying  over 
the  State  tax  for  the  year  In  question,  without  costs  to 
either  as  against  the  other  in  this  court —The  People 
ex  reL  Lawrence  v.  The  Supervisoi-d  of  Westchester 
county.                            ^.^...^^^  ^y  - — ^  ^^-.^ 
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NEW  BOOKS  AND  NEW  EDITIONS. 


MI88OITBI  Appsai.  Rbports. 

Cases  aivued  and  determined  In  the  St.  Louis  Court  of 
Appeals  of  the  State  of  Missouri,  from  January  10, 1876. 
toApril  10,1876.  Reported  by  A.  Moore  Berry,  offlolal 
Reporter.  Vol.  I.  St.  Louis:  Soule,  Thomas  ft  Went- 
worth,  1877. 

Cases  argued  and  determined  in  the  St.  Louis  Court  of 
Appeals  of  the  State  of  Missouri,  from  April  10, 1876,  to 
July  3,  1876.  Reported  by  A.  Moore  Berry,  official  Re- 
porter. Vol.  11.  St.  Louis :  Soule,  Thomas  ft  Went- 
worth,1878. 

'PHE  St.  Louis  Court  of  Appeals,  though  it  has  been 
■i  in  existence  only  a  little  over  two  years,  has  al- 
ready taken  a  high  position  among  the  tribunals  of  the 
country,  and  its  decisions  are  referred  to  with  the 
respect  which  is  seldom  given  to  any  court  other  than 
one  of  last  resort.  The  public  and  profession  had, 
however,  until  the  appearance  of  these  volumes, 
known  those  decisions  only  through  the  abstracts  and 
occasional  cases  published  In  the  Central  Late  Journal. 
That  they  are  now  presented  to  them  in  the  usual 
form  is  a  matter  of  congratulation,  and  especially  so  as 
the  wortc  of  the  reporter  and  the  publisher  is  done  in 
a  particularly  excellent  manner.  The  cases  of  value 
in  the  two  volumes  before  us  are  quite  numerous,  but 
we  will  uotice  only  these :  In  volume  I,  State  v.  Ran- 
dolpK  p.  15.  A  State  law  prohibiting  the  keeping  of 
specifled  game  on  one's  premises  during  a  certain  por- 
tion of  the  year  is  valid,  even  when  applied  to  game  im- 
ported from  another  State.  State  Y,  Boyle,  p.  IS,  No 
appeal  or  writ  of  error  lies  on  behalf  of  the  State  when 
one  charged  with  crime  has  been  acquitted.  Outhrie 
V.  Weater,  p.  136.  Replevin  will  not  lie  for  a  coffin 
and  its  contents  when  those  contents  are  a  corpse. 
Armentrotd  v.  S.  X.  K,  C.  A  N,  Ry.  Co.,  p.  168.  In 
case  of  injury  to  goods  the  act  of  Ood  cannot  be  set 
up  US  a  defense  by  the  carrier,  if  guilty  of  previous 
misconduct  or  neglect  by  which  the  exposure  resulting 
in  the  loss  was  occasioned.  Prohaseo  v.  Bouyon,  p. 
2il.  Where  a  man  named  Oakes  sold  the  exclusive  right 
to  manufacture  and  sell  **  Oakes*  candies,"  he  was  re- 
strained from  selling  candies  made  by  him  as  **  Oakes' 
candies."  Mead  v.  Mead^  p.  247.  A  statute  requiring 
divorce  cases  to  be  tried  by  the  court  held  not  uncon- 
stitutional as  impairing  the  right  of  trial  by  jury. 
Baidwin  ▼.  Merrick,  p.  281.  A  furnace  not  fastened 
down,  but  set  upon  brick  work  which  can  be  removed 
without  disturbing  the  ceiling,  walls  or  floor,  held  not  a 
fixture  within  the  meaning  of  the  mechanics'  lien  law. 
In  volume  II .  StUtoeU  v.  CommerciaX  Ins.  Co.,  p.  22. 
Freight  is  insurable  and  recoverable,  while  goods  are 
so  situated  as  to  create  a  well-grounded  expectation  of 
freight.  FHne  v.  Homsby,  p.  61.  Shares  of  stock  in  a 
corporation  are  goods,  wares  and  merchandise  within 
the  meaning  of  the  statute  of  frauds  so  as  to  require  a 
note  or  memorandum  in  writing  to  validate  a  sale. 
Lowenstein  v.  Knopf,  p.  168.  No  instrument  in  writ- 
ing, except  a  bill  of  exchange,  not  having  the  words 
'*  value  received,"  is  a  negotiable  instrument  in  Mis- 
souri. Brunaurig  ▼.  Taylor,  p.  861.  A  commission 
merchant  occupies  a  fiduciary  relation  to  his  princi- 
pal, so  that  a  discharge  in  bankruptcy  will  not,  under 
S  38  of  the  Bankrupt  Act,  release  him.  Kirby  v.  Ad- 
ams Express  Co.,  p.  869.  A  provision  in  a  receipt  given 
for  goods  to  be  taken  by  a  carrier,  limiting  liability  to 
$60,  unless  value  of  goods  is  declared,  held  not  to  limit 
iu  case  of  loss  from  oarriev's  negligence,  and  negligence 


is  presumed  from  a  loss.    Brennan  v.  Tracy,  p.  640. 
A  corporation  may  be  the  subject  of  a  criminal  libel. 

Jones  on  Mortoaqes. 
A  treatise  on  the  law  of  Mortgages  of  Keal  Property.    By 
Leonard  A.  Jones  of  the  Boston  Bar.    In  two  volumes. 
Boston  :  Houghton,  Osgood  &  Company,  1878. 

This  appears  to  be  a  carefully  written  treatise.  It 
is,  so  far  as  we  are  able  to  ju(ige,  correct  in  its  state- 
ments of  principle,  and  it  is  certainly  as  full  as  could 
be  desired  both  in  text  and  citation.  The  author  has 
given  not  only  the  common  law  with  the  modifloatious 
generally  existing,  but  has  stated  in  detail  the  law  of 
each  State  upon  the  more  important  divisions  of  the 
subject  in  which  there  is  a  want  of  harmony.  As  to 
the  citations  of  authority  he  thinks  that  upwards  of 
fourteen  thousand  citations  of  about  eight  thousand 
dllTerent  cases  may  be  more  than  there  is  need  of, 
especially  in  support  of  propositions  upon  which  there 
is  a  general  accord  of  opinion,  but  he  concludes  that 
it  is  better  to  have  too  many  than  too  few  cases,  in 
which  we  fully  agree  with  him.  While  in  the  presenta- 
tion of  an  argument  to  the  court  one  or  two  authorities 
iu  point  may  be  enough  to  sustain  a  doctrine  advanced, 
in  a  text-book  upon  a  special  subject,  every  thing  of 
value  in  case  law  ought  to  be  referred  to,  and  in  our 
country  e8]>ecially,  where  a  book  is  designed  to  be  used 
in  every  State,  a  citation  of  authorities  from  different 
States  is  desirable.  A  text  book  which  is  not  up  to 
the  times  on  case  law  is  of  no  value  whatever  to 
the  practitioner,  whatever  it  may  be  to  one  studjdDg 
the  elements. 

The  volumes  l>efore  us  are  of  nearly  eight  hundred 
pages  each,  and  together  contain  forty  chapters.  Not 
only  is  the  subject  of  mortgages,  their  nature,  form, 
and  other  incidents  discussed,  but  a  number  of  chapters 
are  devoted  to  the  methods  iu  which  they  may  be  fore- 
closed or  otherwise  enforced,  a  very  important  part 
of  the  law  relating  to  mortgages,  but  one  that  is  gene- 
rally not  touched  upon  in  books  upon  the  subject,  it 
beiug  considered  to  belong  to  the  department  of  civil 
procedure.  The  book  is  excellently  indexed,  and  has 
a  carefully  prei>ared  table  of  cases  cited,  and  we  ueed 
hardly  add,  is  printed  aud  bound  iu  the  best  possible 
manner.  Both  author  and  publisher  seem  to  have 
done  their  best  to  produce  an  excellent  work,  and  we 
know  that  the  profession  will  heartily  thank  them 
for  it. 


MR.  HALE  ON  TH£  NEW  CODE. 

The  Hon.  Matthew  Hale,  Chairman  of  the  Commit- 
tee on  Law  Reform  of  the  N.  Y.  State  Bar  Associa- 
tion, lias  addressed  the  following  letter  to  Mr.  Throop : 

Albant,  3larc^  28rd,  1878. 

Hon.  MoNTOOXBBT  H.  Thboop: 

Deab  Sib  — The  Committee  on  Law  Reform  of  the 
State  Bar  Association  consists  of  twenty-four  lawyers, 
three  from  each  judicial  district.  As  chairman  of  that 
committee,  I  have  ,taken  pains  to  ascertain,  so  far  as 
possible,  the  views  of  its  members  with  reference  to 
the  *'  nine  chapters  '*  which  passed  the  Legislature  of 
1877,  but  failed  to  receive  the  approvU  of  the  Governor. 
In  pursuance  of  a  resolution  of  the  committee,  passed 
at  its  first  meeting,  I  assigned  to  different  members 
specified  portions  of  the  nine   chapters,  requesting 
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them  to  report  any  saggestiooB  of  ameudment,  to- 
gether with  their  views  as  to  the  whoie,  at  a  meeting 
appointed  to  be  held  in  Albany. 

*  *  About  three-fourths  of  the  committee  re- 
sponded, either  in  writing  or  orallj.  Of  these  all, 
with  I  think  a  single  exception,  favored  the  immedi- 
ate adoption  of  the  nine  chapters.  Those  to  whom 
the  chapter  on  Surrogates*  Courts  was  assigned  were 
perhaps  the  most  decided  in  favor  of  its  adoption. 
The  reasons  given  for  this  approval  of  the  proposed 
law  were,  in  substance,  that  the  existing  laws  upon 
the  subjects  were  very  much  scattered,  in  some  in- 
stances inharmonious  with  each  other,  and  with  the 
practice  in  other  respects,  and  so  confused  as  often 
to  render  it  difficult  to  ascertain  exactly  what  was 
the  law.  *  *  *  Such  it  was  thought  was  the  natu- 
ral and  inevitable  result  of  the  passage  of  various  acts 
throughout  a  period  of  nearly  fifty  years  without  any 
revision.  The  proposed  nine  chapters  were  approved 
for  the  reason  that  they  would  substitute  order  cer- 
tainly and  harmony  for  confusion,  doubt  and  incon- 
sistency. 

The  objections  made  by  the  Governor  are,  some  of 
them,  veiy  grave,  and  are  entitled  to,  as  they  will 
doubtless  receive,  the  most  respectful  consideration. 
I  think  he  is  clearly  right  as  to  the  repeal  of  the  exist- 
ing limitation  **  extra  allowances,'*  and  the  power 
given  to  surrogates  to  divide  dead  men's  estate  among 
lawyers,  to  the  detriment  of  heirs  and  next  of  kin. 
Some  of  his  criticisms  I  think  are  not  well-founded. 
As  the  result  partly  of  such  examination  as  I  have 
given  the  subject,  and  partly  of  the  views  of  my  asso- 
ciates on  the  committee,  who  have  more  thoroughly 
examined  portions  of  the  revision,  I  am  of  the  opin- 
ion that  the  nine  chapters  should  become  a  law.  I 
understand  that  the  Judiciary  Committees  of  both 
houses  are  ready  to  report  at  an  early  day  such 
amendments  to  the  whole  twenty-two  chapters 
as  will  obviate  well-founded  objections ;  general 
opinion  expressed  was  that  the  nine  chapters 
were  much  more  needed  than  were  the  thirteen  com- 
prising the  Code  of  Civil  Procedure.  Had  the  latter 
not  been  enacted  there  would  probably  have  been  as 
to  them  more  difference  of  opinion  in  the  committee. 
But  there  was  almost  entire  unanimity  in  opposition 
to  their  repeal.  The  prevailing  sentiment  as  to  them 
was,  **let  us  have  peace.*' 

At  the  same  time  it  is  right  that  I  should  say  frank- 
ly that  there  )are  many  provisions  of  the  twenty-two 
chapters  with  which  the  committee  were  not  satisfied. 
Many  sections  were  objected  to,  among  which  were 
some  of  those  referred  to  by  the  Governor  in  his  veto 
message .  The  regret  was  also  very  generally  expressed 
that  in  so  many  cases  the  Commissioners  had  changed 
the  language  where  no  change  in  substance  was  in- 
tended. But  those  who  proposed  amendments  and 
pointed  out  objections  were  in  most  cases  strongest  in 
favor  of  the  nine  chapters  as  a  whole. 

If  the  nine  chapters  shall  be  enactod,  and  the  neoes- 
saiy  amendments  to  them  and  to  the  Code  of  Civil 
Procedure  adopted  at  this  session,  I  think  we  shall 
have  a  body  of  practice  in  all  our  courts,  from  highest 
to  lowest,  more  consistent  and  harmonious  and  freer 
from  uncertainty  and  difficulty,  than  has  existed  in 
this  State  for  the  past  thirty  years. 

Yours  very  respectfully, 

BCattrsw  Hali. 


BENCH  AND  BAR. 

THE  Hon.  Thos.  Johnson,  ex-Chief  Justice 
of  the  Supreme  Court  of  Arkansas,  died  Satur- 
day last. 

William  G.  Choate,  recently  nominated  by 
the  President  to  the  office  of  Judge  of  the  United 
States  District  Court  for  the  Southern  District  of  New 
York,  has  been  confirmed  by  the  Senate. 

Ex-United  States  Attorney-General  Tafft 
has  been  nominated  to  the  bench  of  the  Superior  Court 
of  Cincinnati. 


NOTES. 


ANEW  exchange  comes  to  us  from  Italy  entitled 
the  RivUta  PenaU  di  DoUrina  LegisUsMone  E  Oittr- 
ispntdenBa.  It  is  under  the  editorial  management  of 
Mr.  Luigi  Lucchini,  a  Roman  advocate  well  known 
for  his  learning  and  ability.  The  current  number 
contains  articles  upon  recent  legislation  in  Germany 
affecting  the  criminal  law,  contemporary  jurispru- 
dence, remarks  on  foreign  codes  and  the  condition  of 
the  Italian  Penal  Code.  The  editorial  matter,  embrac- 
ing book  reviews  and  a  chronicle  of  current  events,  is 

carefully  prepared  and  full  of  interest. The  Southr- 

em  Law  Review  for  February-March,  1878,  contains 
three  leading  articles.  The  first  on  Homestead  and 
Exemption  Laws  is  by  Seymour  D.  Thompson,  Esq., 
late  of  the  Central  Law  Journal,  The  subject  of  priv- 
ileged debts  is  especiaUy  touched  upon,  and  the  case 
law  relating  thereto  exhaustively  considered.  The  sec- 
ond article,  on  the  Taxation  of  Money,  by  Hon.  David 
A.  WeUs,  lucidly  and  strongly  presents  certain  finan- 
cial truths  that  our  legislators  are  too  apt  to  disregard 
in  the  enactment  of  laws  relating  to  taxation.  The 
last  article  on  Trial  by  Jury  is  weU  written,  and  con- 
tains several  interesting  suggestions  in  relation  to 
that  time-honored  institution.  The  t>ook  notices  are 
weU  written  and  discriminating  as  usual.  The  syllabus 
of  oases  reported  in  the  various  law  journals  since  the 
last  issue  of  the  Revievo  forms,  as  usual,  a  very  valu- 
able feature,  as  does  the  list  of  valuable  articles  ap- 
pearing in  the  law  periodicals .    Altogether  the  number 

is  a  very  exceUent  one. The  San  Franeiaoo  Law 

Journal  has  changed  its  name,  and  now  appears  under 
the  title  of  The  Paciflo  Coaat  Law  Journal. 


A  curious  question  of  negligence  arose  in  the  case  of 
Firth  V.  Bousling  Iroti  Co.^  decided  on  the  2d  inst.  by 
the  Common  Pleas  Division  of  the  English  High  Court 
of  Justice.  The  action  was  for  the  loss  of  a  cow  which 
had  died  from  eating  a  piece  of  wire  fencing.  Plain- 
tiff and  defendants  were  adjoining  occupiers  of  land, 
and  the  defendants  had  fenced  off  the  land  occupied  by 
them  with  a  fence  composed  of  iron  rope.  From  ex- 
posure to  the  weather  the  strands  of  wire  rusted  and 
separated  Into  pieces,  some  of  which  feU  to.  the  ground 
and  lay  hidden  in  the  grass  of  the  plaintiff's  adjoining 
pasture.  In  1867,  two  heifers  l>elonging  to  the  plaintiff 
had  died  in  consequence  of  taking  up  pieces  of  wire 
while  grazing  in  the  plaintiff's  said  pasture.  The  court 
held  that  the  action  was  maintainable ;  for  that  the  de- 
fendants, by  maintaining  this  fence,  the  nature  of 
which  was  known  to  them,  were  liable  for  the  injury 
caused  to  the  plaintiff,  which  was  the  natural  result 
of  the  decay  of  the  wire.   )igitized  by  , — ^-^ 
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All  commuuIofttloDS  intended  for  publication  in  the 
Law  Journal  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  giyen,  though  not  necessa- 
rily for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal 

AhBANTy  April  6,  1878. 

CURRENT  TOPICS. 

THE  qaestion  as  to  where  a  man's  residence  is,  for 
the  purposes  of  taxation,  when  he  lives  with  his 
family  part  of  each  year  in  different  places,  or  in 
other  words,  has  a  town  and  a  country  seat,  at  one  of 
which  he  passes  the  summer,  and  at  the  other  the 
winter,  is  a  question  of  growing  importance  in  these 
days  of  oppressive  taxation.  The  case  of  Thayer 
Y.  City  of  BoitoTiy  just  decided  by  the  Supreme  Ju- 
dicial Court  of  Massachusetts,  appearing  in  our 
present  issue,  contains  an  interesting  discussion  of 
the  subject.  An  inhabitant  of  the  city  of  Boston, 
who  had  a  summer  residence  in  the  town  of  his  na- 
tivity, finding  his  personal  taxes  growing  more  and 
more  burdensome  each  year,  for  the  purpose  of  re- 
b'eving  himself  in  some  degree  therefrom,  concluded 
to  become  an  inhabitant  of  the  latter  place,  and  did 
all  he  was  able  to  accomplish  that  purpose  without 
changing  his  previous  habits  of  life.  He  spent 
about  six  months  each  year  with  his  family  in  the 
country,  voted,  paid  taxes  and  held  public  office 
there.  The  remainder  of  the  year  he  dwelt  at  his 
old  residence  in  the  city,  where  were  his  chief  social 
relations,  and  where  he  spent  most  of  his  money. 
The  city  of  Boston  imposed  a  personal  tax  upon  him 
and  collected  it,  and  an  action  was  brought  by  him 
to  recover  back  the  sum  paid.  The  court  decided 
that  in  such  cases,  whether  a  jnan  is  an  inhabitant 
of  one  town  or  another  is  a  question  of  fact  to  be 
determined  by  the  jury,  and  sustained  a  verdict  for 
plaintifL    The  decision  is  an  important  one. 


The  Supreme  Court  of  Pennsylvania,  in  the  case 
of  Bukdl  y.  Joneij  appearing  in  our  present  issue, 
does  not  seem  to  acquiesce  in  the  view  taken  in  In- 
diana, Michigan  and  elsewhere,  as  to  the  validity  of 
State  legislation  in  reference  to  negotiable  instru- 
ments given  for  patent  rights.  The  decisions  of  the 
various  courts,  heretofore  passing  upon  these  statutes, 
have  been  uniformly  against  their  constitutionality. 
The  court  in  Pennsylvania  admits  that  a  State  law 
which  should  make  a  note  given  for  a  patent  right 
void,  if  not  in  compliance  with  its  requirements, 
would  be  invalid,  but  it  does  not  think  that  one 
providing  that  a  note  given  for  a  patent  right  shall 
have  a  statement  that  it  was  so  given  inserted  on  it. 
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and  that  in  that  case  equities  existing  between 
the  original  parties  shall  accompany  the  note  into 
the  hands  of  any  holder  would  be  so.  In  the  case 
decided,  the  note  did  not  contain  the  words  required 
by  the  statute,  and  the  court  held  that  it  was  in  that 
case  to  be  treated  the  same  as  other  negotiable  pa- 
per, but  the  constitutionality  of  the  statute  was 
argued  on  both  sides  and  examined  by  the  couji;. 
In  the  cases  of  WooUn  v.  Banker^  17  Alb.  L.  J.  72, 
and  Crarutan  v.  Smith,  16  id.  880,  the  question  is 
very  fully  examined ;  in  the  first-mentioned  case,  by 
the  United  States  Circuit  Court  for  the  Southern  Dis- 
trict of  Ohio,  and  in  the  other  by  the  Supreme  Court 
of  Michigan. 

A  bill  introduced  in  the  assembly,  which  pro- 
hibits justices  of  the  peace  from  commencing  any 
actions  before  themselves  on  claims  left  with  them 
for  collection,  or  about  which  they  have  given  coun- 
sel, and  making  a  violation  of  the  act  a  misdemeanor, 
is  aimed  at  a  practice  which  prevails  very  extensively 
in  some  of  the  country  districts  of  this  State,  and 
which  has  a  very  great  infiuence  in  corrupting  our 
inferior  judiciary.  Very  many  justices  of  the  peace, 
in  connection  with  their  official  business,  carry  on 
that  of  collecting  small  debts,  and  the  temptation  to 
use  the  process  of  their  own  courts  for  the  purpose 
of  inducing  payment  \s  too  strong  to  be  resisted.  A 
defendant  under  such  circumstances  has  no  chanoe 
for  justice  except  by  an  appeal  to  a  jury,  and  even 
then  he  is  liable  to  have  a  jury  made  up  of  the  inti- 
mate associates  of  the  justice,  who  will  go  even  far- 
ther than  the  justice  would  dare  to  in  favor  of  the 
party  he  is  supposed  to  be  interested  in.  We  have 
often  spoken  of  the  corrupt  character  of  these  courts, 
but  nothing  has  heretofore  been  attempted  in  the 
legislature  to  remedy  the  evil.  We  trust  the  bill 
mentioned  will  pass. 


The  bill  of  Mr.  Graham,  now  pending  in  the  as- 
sembly, which  is  designed  to  prevent  non-resident 
insurance  corporations  from  taking  advantage  of  the 
Federal  law,  permitting  them  to  transfer  actions 
commenced  in  State  courts  against  them  to  the  Fed- 
eral courts,  ought  to  pass.  The  object  ,of  making 
these  transfers  is  in  no  instance  to  further  justice,  for 
the  insurance  companies  cannot  complain  that  the 
State  courts  or  the  juries  therein  would  deal  with 
them  in  any  different  manner  from  what  they  would 
be  dealt  with  in  the  Federal  tribunals,  but  to  render 
the  proceedings  tedious  and  expensive  to  the  liti- 
gants. It  is  suggested  that  there  are  doubts  as  to 
the  constitutionality  of  the  act,  but  we  do  not  be- 
lieve it  to  be  so.  In  the  case  of  Insurance  Co,  v. 
Morde^  20  Wall  446,  a  statute  requiring  an  agree- 
ment to  abstain  from  resorting  to  the  courts  of  the 
United  States,  was  said  to  be  unconstitutional,  and  an 
agreement  made  in  pursuance  of  the  statute  was  held 
invalid ;  but  in  Doyle  j^Qj^if^fnt^  fyfW'^i^S^'}  15 
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Alb.  L.  J.  267,  also  decided  by  the  United  States  Su- 
preme Court,  it  was  held  that  a  State  has  a  right  to 
entirely  exclude  an  insurance  company  chartered  by 
another  State  from  its  territory,  or  haying  given  a 
license,  to  revoke  it  in  its  discretion  for  good  cause  or 
without  cause.  The  proposed  statute  does  not  in- 
terfere with  the  right  of  non-resident  corporations 
to  transfer  actions  to  the  Federal  courts,  it  only  says, 
if  they  do  so  they  cannot  carry  on  the  insurance 
business  here  any  longer.  See  as  supporting  the  valid- 
ity  of  a  similar  statute,  StcUe  ex  reL  DraJteY.  Doyle^ 
40  Wis.  175;  22  Am.  Rep.  602. 

A  bill  for  the  relief  of  tax  payers  owning  mort- 
gaged real  estate,  introduced  in  the  senate  of  this 
State,  on  Wednesday  last,  is  an  attempt  to  shift  the 
burdens  of  taxation  from  real  estate  to  personal 
property  of  a  specified  kind,  and  is  both  dishonest 
and  impolitic.  It  provides  that  any  person  owning 
real  estate,  on  which  there  is  a  lien  by  mortgage, 
shall  have  the  amount  of  the  mortgage  deducted 
from  the  actual  value  of  the  real  estate,  and  an  as- 
sessment made  only  on  the  difference  between  tlie 
value  of  the  estate  and  the  amount  of  the  mort- 
gage ;  that  a  tax  shall  be  assessed  on  the  mortgage, 
to  the  owner  thereof,  but  it  may  be  paid  by  the  owner 
of  the  real  estate  and  deducted  from  the  principal  or 
interest  of  the  mortgage.  If  the  owner  of  the  mort- 
gage resides  in  this  State,  he  may  have  the  amount 
for  which  he  is  assessed  thereon  deducted  from  the 
assessment  against  him  for  personal  property.  It 
is,  however,  made  lawful  for  the  parties  to  a  mort- 
gage to  stipulate  that  the  mortgagor  shall  pay  the 
entire  tax  on  the  real  estate,  in  which  case  the  act  is 
not  to  apply.  A  mere  statement  of  the  features 
of  the  bill  shows  its  thoroughly  dishonest  char- 
acter. If  it  were  made  to  apply  only  to  mortgages 
hereafter  to  be  executed,  it  would  do  no  harm, 
perhaps,  as  parties  could  then  contract  in  ref- 
erence to  it  The  act  violates  these  principles, 
which  have,  in  every  instance  except  in  the  taxation 
of  bank  shares,  governed  the  imposition  of  per- 
sonal taxes  in  this  State,  namely:  that  the  indi- 
vidual should  be  taxed  only  where  he  resides,  and 
that  he  should  be  allowed  to  offset  his  indebtedness 
against  his  personal  property  in  estimating  values 
for  assessment.  If  the  bill  should  become  a  law,  it 
would  ruinously  impair  the  securities  held  by  sav- 
ings banks  throughout  the  State,  and  perhaps  des- 
troy many  of  those  institutions.  Numerous  other 
objections  exist  to  the  proposed  law,  but  we  have 
stated  enough. 

The  case  of  ChUhrie  v.  Weaver^  1  Mo.  App.  Rep. 
186,  was  an  action  of  replevin  to  obtain  what  was 
described  to  be  a  coflBn  of  the  value  of  $90,  with 
its  contents.  The  contents  were  the  dead  body  of 
plaintiff's  wife,  who  was  the  daughter  of  defendant. 
The  body  had,  with  the  consent  of  plaintiff,  who 
had  paid  for  the  coffin  containing  it,  been  buried  in 


a  cemetery  lot  .belonging  to  defendant.  Thereafter 
plaintiff  demanded  a  delivery  of  the  coffin  and  body 
to  him  that  he  might  re-inter  them,  and  this  being 
refused,  he  brought  this  action.  The  court  held, 
that  there  is  no  property  in  a  corpse,  that  the  rela- 
tives have  only  the  right  of  interment ;  that  this  right, 
in  the  case  at  bar,  having  been  exercised  by  a  burial 
in  the  father's  lot,  with  the  consent  of  the  husband, 
no  right  to  the  corpse  remained  except  to  protect  it 
from  insult  The  doctrine  that  there  is  no  absolute 
property  in  a  dead  body  has  been  asserted  in  several 
cases.  Wynhoop  v.  Wynkoop,  42  Penn.  St.  293 ;  Pierce 
V.  Proprietors  of  Swan  Pi.  Cemetery,  10  R  L  227;  14 
Am.  Rep.  667;  Kemp  v.  Wickee,  8  Phillim.  264.  By 
the  old  English  law  the  charge  of  the  body  belonged 
exclusively  to  the  ecclesiastical  courts.  The  only 
common  law  remedy  for  a  wrongful  removal  was  by 
criminal  process.  In  Bex  v.  Sharpe,  Dears.  &  B. 
160,  an  indictment  against  a  man  for  removing  his 
mother's  body  from  one  graveyard  for  the  purpose 
of  burying  it  in  another,  was  sustained.  But  under 
the  old  English  law  it  was  the  practice  to  arrest  and 
detain  dead  bodies  for  debt.  In  several  States, 
Rhode  IsUmd,  Massachusetts,  etc.,  there  are  statutes 
forbidding  this.  For  an  interesting  discussion  of 
the  subject,  see  Peirce  v.  Proprietors^  etc.,  eupra, 
and  notes,  14  Am.  Rep.  676, 678. 


NOTES  OP  OASES. 

THEcaseof  Angus  v.  Dalton  (L.  R,  8  Q.  B.  D.  85) 
recently  decided  by  the  Queen's  Bench  Division 
of  the  English  High  Court  of  Justice,  establishes  a 
rule  of  law  upon  the  important  subject  of  lateral 
support,  which  is  not  in  harmony  with  what  has 
generally  been  understood  in  England,  namely  : 
that  twenty  years  open  enjoyment  of  lateral  support 
for  a  building  is  sufficient  to  raise  a  presumption  of 
a  grant  of  the  right  to  such  support  The  action 
was  brought  by  the  owners  of  a  factory  against  the 
defendants  for  excavating  the  soil  of  an  adjoining 
house  in  such  a  manner  as  to  leave  the  foundation 
of  part  of  the  factory  without  sufficient  lateral  sup- 
port, and  thereby  causing  it  to  fall.  It  appeared  that 
the  two  buildings  had  apparently  been  erected  at 
the  same  time,  and  were  estimated  to  be  upwards  of 
100  years  old.  Both  had  been  occupied  as  dwelling- 
houses  until  about  twenty-seven  years  before  the  ac- 
cident, but  the  plaintiff's  predecessor  had  then  con- 
verted his  house  into  a  coach  factory,  removing  the 
internal  walls  and  erecting  a  stack  of  brickwork 
which  both  served  as  a  chimney  stack  and  supported 
the  girders  which  had  to  be  put  up  to  sustain  the 
floors.  The  defendants,  in  taking  down  the  adjoin- 
ing house,  and  in  digging  cellars  which  had  not 
previously  existed,  left  a  support  for  the  chimney 
stack  which  proved  insufficient,  and  it  fell,  drawing 
after  it  the  entire  factory.  It  was  heldj  by  Cock- 
bum,  C.  J.,  and  Mellor,  J.,  who  constituted  the  ma- 
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jority  of  the  court,  that  the  defendants  were  entitled 
to  jndgrment,  because  no  grant  of  a  right  {of  lateral 
support  for  the  factory,  by  the  adjacent  land,  could 
be  presumed  from  the  enjoyment  of  such  support 
by  the  plaintiff  for  twenty  years,  inasmuch  as  the 
owners  of  this  land  never  had  any  power  to  oppose 
the  conversion  of  the  dwelling-house  into  a  factory, 
and  had  no  reasonable  means  of  resisting  or  pre- 
venting the  enjoyment  by  such  factory  of  lateral 
support  from  the  adjoining  soil,  and  for  the  same 
reason  such  support  was  not  an  easement  which  had 
been  enjoyed  for  twenty  years  within  the  Prescrip- 
tion Act  (3  &  8  Wm.  4,  c.  71,  s.  2),  as  it  could  not 
be  said  to  have  been  enjoyed  by  a  person  claiming 
right  thereto  and  without  interruption.  Lush,  J., 
however,  dissented,  holding  the  rule  generally 
understood  to  prevail,  was  the  correct  one.  The 
cases  of  2>tn^4i2v.  Wilson,  2  Saunders,  504;  Da/noin 
V.  TTptcn,  id.  506 ;  Mayor  of  Kinggton  v.  Homer,  2 
Cowp.  102;  Doe  v.  Beed,  5  B.  &  A.  232;  Solomon  v. 
VinterB  Co,,  4  H.  &  N.  585;  Bonomi  v.  Backhoti9e, 
9  H.  L.  C.  508;  Chasemore  v.  RieJiard%,  7  H.  L.O. 
870 ;  WM  V.  Bird,  10  C.  B.  (N.  S.)  268 ;  WiU  v.  Com- 
missioned  of  New  Forrest,  18  0.  B.  60,  were  cited.  The 
doctrine  laid  down  by  the  majority  of  the  court  is 
in  accordance  with  that  prevailing  in  this  country. 
See  MUcheU  7.  The  Mayor,  40  Oa.  19;  15  Am.  Rep. 
669,  where  quite  an  extended  discussion  of  the  sub- 
ject appears.  Also,  Wood  on  Nuisances,  §  202,  where 
the  various  authorities,  both  English  and  American, 
are  collected  and  compared. 


In  the  case  of  GoU  v.  Pulsi/er,  122  Mass.  285, 
pluntiff  brought  action  for  an  alleged  false  and 
malicious  libel  published  concerning  the  image 
known  as  the  **  Cardiff  Gian^"  in  defendants'  news- 
paper. The  image  belonged  at  the  time  to  plaintiff, 
and  he  had  made  a  contract  with  one  Palmer  to  sell 
it  to  him  for  $30,000.  Defendants*  newspaper  in  a 
humurous  article  charged  that  the  ^'  giant  '*  was  a 
humbug  and  that  it  had  been  sold  in  New  Orleans 
foi  the  sum  of  eight  dollars.  In  consequence  of 
the  appearance  of  this  article  the  sale  to  Palmer  was 
not  made.  The  jury  found  for  defendants.  The 
Supreme  Court  sustained  certain  exceptions  taken 
by  the  plaintiff  and  gave  a  new  trial,  saying,  how- 
ever, that  *^  the  editor  of  a  newspaper  has  the  rignt, 
if  not  the  duty,  of  publishing  for  the  information  of 
the  public,  fair  and  reasonable  comments,  however 
severe  in  terms,  upon  any  thing  which  is  made  by  its 
owner  a  subject  of  public  exhibition  as  upon  any 
other  matter  of  public  interest ;  and  such  a  publica- 
tion falls  within  the  class  of  privileged  communica- 
tions for  which  no  action  can  beinaintained  without 
proof  of  actual  malice."  See,  as  supporting  this  rule, 
Dibden  v.  StDon,  1  Esp.  Cas.  28,  where  Lord  Een- 
yon  charged  that  the  editor  of  a  newspaper  may 
fairly  and  candidly  comment  on  any  place  or  species 


of  public  entertainment,  and  that  if  done  fairly  and 
without  malice  or  view  to  injure  the  proprietor,  how- 
ever severe  the  censure,  the  justice  of  it  screens  the 
editor  from  legal  animadversion.  See,  also,  Ga/rr 
V.  Hood,  1  Campb.  855 ;  Henwood  v.  Harrison,  L.  R, 
7  0.  P.  606;  Fry  v.  Bennett,  28  N.  T.  824;  Gregory 
v.  Dxike  of  Brunswick,  6  M.  &  G.  968. 


In  Hester  v.  Commonwealth,  decided  by  the  Su- 
preme Court  of  Pennsylvania  on  the  7th  of  January 
last,  it  is  held  that  the  entry  of  a  nolle  prosequi  is 
not  a  bar  to  a  second  indictment  The  reason  of 
this  rule  is  stated  in  MeFadden  v.  Commonwealth,  11 
Harris,  12,  to  be  that  a  prisoner  charged  with  a 
crime  is  not  in  jeopardy  until  the  jury  is  empaneled 
and  sworn.  At  common  law  a  noUe  prosequi  may  be 
at  any  time  retracted,  and  is  not  only  no  bar  to  a 
subsequent  prosecution  in  another  indictment,  but 
it  may  be  so  far  canceled  as  to  permit  a  revival  of 
proceedings  on  the  original  bill.  Even  a  personal 
agreement  by  the  attorney-general  will  not  make 
the  entry  a  bar.  But  if  a  jury  has  been  actually 
empaneled,  the  entry,  it  is  said,  operates  as  an  ac- 
quittal. Beynolds  v.  8taU,  8  Kelly,  58;  U,  8,  v. 
Shoemaker,  2  McLean,  114;  Mount  v.  State,  14  Ohio, 
295.  And  when  after  a  prisoner  had  pleaded  to  the 
indictment,  and  after  the  jury  had  been  sworn  and 
evidence  offered,  the  public  prosecutor,  without  the 
consent  of  the  prisoner  and  without  order  of  court, 
withdrew  a  juror  merely  to  enter  a  nolle  prosequi,  it 
was  held  that  the  prisoner  could  not  afterward  be 
tried  on  the  same  indictment.  People  v.  Barrett,  2 
Caines,  804;  Commonwealth  v.  Tucker,  20  Pick.  866. 
See  also  as  supporting  the  principal  case.  State  v 
McNeU,  8  Hawks,  188;  Commonwealth  v.  Wheeler,  2 
Mass.  172;  Commonwealth  v.  Lindsay,  2  Virg.  Cas. 
845.  

In  the  case  of  Abbott  v.  AhboU,  to  appear  in  the 
67th  Me.,  it  is  held  Ihat  a  wife  cannot,  after  being 
divorced  from  her  husband,  maintain  an  action 
against  him  for  an  assault  committed  upon  her  dur- 
ing coverture,  nor  against  persons  who  confederated 
with  and  assisted  him  in  committing  the  assault. 
The  assault  in  question  was  forcibly  carrying  the 
wife  to  an  insane  asylum.  The  same  question  came 
before  an  English  court  in  Phillips  v.  Burnet,  L.  R., 
1  Q.  B.  D.  486,  and  the  decision  was  in  accordance 
with  that  in  the  principal  case,  the  court  saying  that 
divorce  does  not  make  a  marriage  void  ab  initio,  but 
merely  terminates  the  relation  of  husband  and  wife, 
and  as  the  husband  and  wife  are  one  person,  up  to 
that  time,  neither  can  maintain  an  action  against 
the  other.  The  reason  that  the  wife  cannot  main- 
tain the  action  afterward  is  that  as  there  was  no  civil 
remedy  at  the  time  the  act  was  committed  there 
was  no  civil  right.  See  State  v.  Oliver,  70  N.  C.  60 ; 
Nbrcross  v.  Stuart,  50  Me.  87 ;  Hasbrouck  v.  Weaver, 
10  Johns.  247;  Shaddock  v.  Clifton,  22  Wis.  114. 
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SOMB  RECENT   DECISIONS— TWENTY-SEC- 
OND AMERICAN  REPORTS. 

THIS  volume  condenses  twenty-three  Yolumes  of 
reports  of  the  States  of  Illinois,  Kansas,  Maine, 
Maryland,  Michigan,  New  Hampshire,  New  York, 
North  Carolina,  Ohio,  Pennsylvania,  South  Carolina 
and  Wisconsin. 

In  Third  National  Batik  of  BaMimore  v.  Boyd^  44 
Md.  47,  it  is  held,  where  a  national  bank  has  received 
bonds  as  a  collateral  security  for  an  indebtedness 
already  existing  and  for  future  obligations,  and  af- 
ter the  discharge  of  the  indebtedness,  the  bonds 
were  stolen  from  the  bank,  that  the  bank  was  not  a 
gratuitous  bailee,  that  it  had  power  to  take  the  bonds 
as  security  for  existing  or  future  indebtedness,  and 
was  bound  to  use  ordinary  diligence  and  care  in  the 
custody  of  the  bonds.  The  doctrine  of  WiUy  v. 
FirO,  National  Bank  of  BraUleborough,  47  Vt  646, 
and  Firit  National  Bank  of  Lyom  v.  Ocean  National 
Bank^  60  N.  Y.  278,  on  which  we  have  heretofore 
commented,  is  approved  and  distinguished. 

HardeUy  v.  Richardson^  44  Md.  617,  decides  that 
where  a  father  makes  to  his  son  a  parol  gift  of  land, 
and  the  son  enters  into  possession  *and  makes  im- 
provements in  reliance  upon  the  gift,  the  gift  is  ir- 
revocable in  equity  and  a  conveyance  will  be  decreed. 
This  19  harmonious  with  Freeman  v.  Bh'eemany  48  N. 
Y.  84,  which  is  cited  with  approval. 

A  rather  curious  principle  is  announced  in  Happel 
V.  Brethauer^  70  Dl.  166,  namely:  that  the  court  will 
not  act  upon  the  admission  of  parties  that  a  statute 
has  not  been  passed  in  the  manner  required  by  the 
Constitution,  but  that  the  fact  must  be  shown  by  the 
printed  journals  on  the  certificate  of  the  Secretary 
of  State.  Otherwise,  say  the  court,  '^the  entire 
statute  might  be  abrogated  by  agreement. " 

A  remarkable  case  of  conflict  of  authority  is  shown 
in  Dewey  v.  Warriner,  71  IlL  198,  which  holds  that 
the  indorser  of  negotiable  paper  is  not  a  competent 
witness  to  impeach  its  consideration.  This  doctrine, 
the  reporter's  note  informs  us,  is  in  harmony  with 
the  decisions  in  the  United  States  Supreme  Court, 
Massachusetts,  Maine,  Pennsylvania,  Ohio,  Iowa, 
Mississippi  and  Tennessee,  but  hostile  to  those  of 
England,  New  York,  New  Jersey,  Maryland,  Vir- 
ginia,  Connecticut,  New  Hampshire,  Michigan,  Ken- 
tucky, North  Carolina,  South  Carolina,  Georgia, 
Alabama,  Texas  and  Missouri.  We  confess  we  can- 
not see  why  the  indorser  should  not  be  competent 
to  prove  the  fact  as  well  as  any  other  witness.  There 
is  a  manifest  distinction  between  this  line  of  proof 
and  proof  of  the  admistion  of  the  indorser  to  the 
same  effect,  which  was  held  incompetent  in  our  lead- 
ing case  of  Paige  v.  Cagwin^  7  Hill,  861. 

Smith  V.  Knight^  71  HI.  148,  is  an  interesting  case. 
A  agreed  to  advance  money  from  time  to  time  to  B, 
up  to  a  certain  amount^  to  enable  B  to  carry  on 


business,  and  B  agreed  to  pay  interest  on  the  aver- 
age balance  advanced,  and  also  to  divide  the  profits, 
after  deducting  a  fixed  sum  for  expenses,  but  A  was 
not  to  bear  any  losses.  Hdd,  that  A  and  B  were  not 
partners  as  to  third  persons.  This  is  in  direct  con- 
flict with  Leggett  v.  Hyde,  58  N.  Y.  272 ;  17  Am.  Rep. 
244 ;  where  it  is  held  that  the  test  is  the  receipt  of  the 
gains  of  the  adventure  ae  profits.  But  turning  over 
a  few  leaves  of  our  volume,  and  stepping  across  the 
State  of  Indiana  into  Ohio,  we  find,  in  Edrvey  v. 
Child$,2S  Ohio,  819,  that  "participation  in  the  prof- 
its of  a  business,  though  cogent  evidence  of  a  part- 
nership, is  not  necessarily  decisive  of  the  question. 
The  evidence  must  show  that  the  persons  taking  the 
profits  shared  them  as  principals  in  a  joint  business 
in  which  each  has  an  express  or  implied  authority 
to  bind  the  other."  In  the  latter  case  Leggett  v. 
Byde  is  referred  to  and  distinguish ed^pn  the  ground 
of  the  difference  between  a  continuing  trade,  from 
which  the  authority  of  the  lender  may  be  implied, 
as  in  the  New  York  case,  and  a  single  transaction, 
where  no  credit  is  contemplated,  as  in  the  Ohio  case. 

In  First  National  Bank  v.  Bicker,  71  HI.  489,  the 
facts  were  as  follows:  the  defendant  received  a 
check  in  good  faith  and  for  value,  but  becoming 
suspicious  of  its  genuineness  presented  it  to  the 
plaintiff,  on  whom  it  was  drawn,  and  demanded  pay- 
ment without  disclosing  his  suspicions.  The  plain- 
tiff's teller  expressed  doubt  as  to  the  signature,  but 
said  he  would  pay  it  if  defendant  would  indorse  it, 
which  he  did.  Held,  that  the  defendant,  on  dis- 
covering that  the  check  was  a  forgery,  might  recover 
from  the  defendant  the  money  paid  on  it.  The 
principle  seems  to  be  that  the  presumption  that  the 
drawee  knows  the  signature  of  the  drawer  is  con- 
clusive only  in  cases  o/  innt>cent  holders. 

Shannon  v.  BdU,  72  HL  854,  holds  that  where  a 
conveyance  is  once  duly  recorded,  it  is  thenceforth 
notice  to  all  the  world,  even  though  the  record  is 
totally  destroyed.  In  this  case  the  public  records 
had  been  destroyed  by  fire;  a  statute  was  passed 
providing  for  their  restoration,  but  a  mortgagee  took 
no  steps  to  restore  his  record.  It  was  heid  that  a 
subsequent  bona  fide  purchaser  of  the  land  took  title 
subject  to  the  mortgage. 

In  Union  National  Bank  v.  Oceana  County  Bank,  80 
HL  212,  it  is  held  that  an  action  may  be  maintained 
against  a  bank  refusing  to  pay  a  check  drawn  upon 
it,  where  it  is  in  sufficient  funds  of  the  drawer.  This 
is  in  confiict  with  the  rule  everywhere  else  except 
in  Kentucky,  but  the  court  make  no  reference  to 
the  singular  fact.  We  would  like  to  have  the  learned 
court  explain  (what  it  does  not  attempt  to  explain) 
how  an  tmaccepted  draft  can  operate  as  an  assign- 
ment of  the  drawer's  funds  in  the  drawee's  hands. 

Sheehy  v.  Cokley,  48  Iowa,  188,  was  an  action  of 
slander  for  calling  a  woman  what  Desdemona  ex- 
pressed by  "that  name."  BMf  that  proof  of  sex- 
ual intercourse  with  her  jafmoed,  tasbsnd  twf <»« 
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marriage  was  not  a  justification,  and  that  evidence 
of  her  good  general  reputation  for  chastity  was  ad- 
missible. 

In  Bhnchard  y.  Lambert^  48  Iowa,  228,  a  husband 
and  wife  separated,  and  afterward  the  husband 
cohabited  with  another  woman  whom  he  claimed 
and  who  was  reputed  to  be  his  wife;  nine  years  af- 
ter the  wife,  with  knowledge  of  the  fact,  married 
again,  and  lived  with  the  second  husband  until  his 
death ;  in  a  proceeding  for  dower  in  the  second  hus- 
band's estate,  hdd^  that  it  would  be  presiuned  that 
the  first  marriage  had  been  legally  dissolved  before 
the  second  marriage,  or  if  the  second  marriage  was 
originally  void,  that  a  subsequent  marriage  had 
taken  place  after  the  death  of  the  first  husband. 

In  McCluer  v.  Qirard  Fire  and  Marine  Insurance 
Company^  48  Iowa,  349,  a  fire  policy  was  issued  on  a 
carriage  described  as  *'  contained  in  a  frame  bam." 
The  carriage  was  destroyed  by  fire  while  under  re- 
pair at  a  carriage  shop.  Held,  that  the  loss  was 
4X)vered  by  the  policy.  A  valuable  note  accompanies 
this  case. 

A  valuable  case  for  abortionists  is  State  v.  Win- 
thropf  48  Iowa,  holding  that  an  infant,  even  after 
birth,  is  not  the  subject  of  murder  until  an  inde- 
pendent circulation  has  been  established.  So,  it 
seems,  infanticide  is  safe  enough  if  committed  be- 
fore the  severance  of  the  umbilical  cord. 

Another  case  showing  remarkable  conflict  of  au- 
thority is  PritcheU  v.  MiicheU,  17  Kans.  365,  hold- 
ing that  a  second  mortgagee  cannot  plead  usury  in  a 
mortgage  either  to  defeat  or  postpone  its  lien.  This 
view  is  sustained  by  the  decisions  of  Alabama,  Con- 
necticut, Illinois,  Iowa,  Kentucky,  Michigan,  Mis- 
souri and  Vermont.  On  the  other  side  are  Indiana, 
Pennsylvania,  Ohio,  New  York,  Maryland  and  New 
Jersey.     An  elaborate  note  accompanies  this  case. 

Hayner  v.  Coicden^  27  Ohio,  292,  is  not  so  much  re- 
markable for  what  it  decides  as  for  the  argument  of 
the  defendant's  counsel.  The  decision  was  that 
words  charging  a  clergyman  with  drunkenness,  when 
spoken  concerning  him  in  his  calling,  are  actionable 
in  themselves.  This  was  hdd,  in  spite  of  the  fol- 
lowing argument :  "  Ministers  ought  not  to  be  re- 
garded in  the  eye  of  the  law  as  purer  or  holier  than 
any  other  men,  nor  entitled  to  protection  in  any 
greater  degree.  The  law  is  no  respecter  of  persons ; 
it  no  longer  makes  any  distinction  between  classes 
or  conditions  of  men ;  its  guiding  star  now  is  ^  equal- 
ity before  the  law  for  all.' " 

We  must  suspend  our  examination  of  this  inter- 
esting volume. 

• 

The  lawyers  of  Lyons,  France,  became  dissatisfied 
with  M.  Lagrevol,  an  appellate  judge,  and  unani- 
mously resolved  not  to  plead  before  him  unless  he 
should  publicly  apologize  for  his  conduct  toward 
them.  What  the  result  of  this  action  will  be  is 
not  yet  known^ 


TAXATION  OF  (ERSONS  RESIDING    IN  TWO 
PLi^».  ~ 


8UPREMS  JUDICIAL  COURT  OF  MA88ACHU8] 
MARCH,  1878. 


♦ 


Thater  v.  City  of  Boston. 

Plaintiff  had  for  many  years  been  an  Inhabitant  of  Boa- 
ton,  had  lived  there  In  hU  own  dwelUAc-house  with 
hU  family,  and  paid  taxes,  and  had  adlKoe  for  busi- 
ness. On  account  of  the  Increase  of  taxation  In  1870, 
he  removed  to  the  town  of  Lancaster,  where  he  alreadv 
had  a  summer  residence,  and  thereafter  remained 
there  some  months  each  year  with  his  family,  claiming 
to  reside  there,  paying  taxes,  Totins  and  holding  office 
there.  He,  however,  spent  seveisu  months  each  year 
in  Boston,  which  continued  to  be  the  principal  nlace  of 
his  social  and  domestic  llfe,and  the  place  where  tne  most 
of  his  familv  expenditures  were  made.  In  an  action  to 
recover  baclc  a  tax  for  personal  property,  assessed  upon 
and  collected  from  him  by  the  city  of  Boston,  in  1876, 
held-  that  the  question  whether  he  was  an  inhabitant 
at  that  time  of  Boston  or  not,  for  the  purposes  of  tax- 
ation, was  for  the  Jury. 

While  the  choice  of  the  tax  payer  as  between  two  places  of 
residence  is  an  element  to  be  considered  in  determin- 
ing his  domicile,  a  choice  In  favor  of  one  place  will  not 
control  a  preponderance  of  evidence  in  favor  of  an- 
other. In  all  disputed  cases  It  is  the  duty  of  the  court 
to  submit  each  case  to  the  Jury,  with  instructions 
adapted  to  its  peculiar  aspects. 

THIS  aotion  was  brought  ia  the  Supreme  Judicial 
Court  for  Woroester  oouiitj  to  recover  baclE  a  tax 
assessed  by  the  city  of  Boston  upou  the  plaintiff,  and 
paid  by  him  under  protest.  The  jury  returned  a  ver- 
dict for  the  plaintiff,  and  the  defendant  alleged  excep- 
tions to  certain  rulings  of  the  presiding  Judge.  The 
case  was  reported  to  the  full  court. 

G.  F.  Hoar,  H,  C.  Hutohim  and  A.  S.  WheeUr,  for 
plaintiff. 

X>.  Fo9ter  and  W.  S.  B.  Hopkine,  for  defendant. 

Colt,  J.  The  plaintiff*8  right  to  recover  baclc  the 
tax  paid  by  him  to  the  city  of  Boston  depends  on 
whether  he  was,  within  the  meaning  of  the  statute,  an 
inhabitaut  of  that  city  on  the  1st  day  of  May,  1876, 
and  subject  to  taxation  there.  Gen.  Stat.,  cb.  11, 1 12. 
The  case  requires  the  application  of  those  rules  which 
determine  where  a  citizen  is  legally  taxable,  who  has 
more  than  one  place  of  residence  in  this  State,  situated 
in  different  municipalities,  in  each  of  which  he  lives 
with  his  family  for  a  part  of  each  year. 

In  1869  the  plaintiff  was  an  inhabitant  of  Boston, 
where  since  early  life  be  had  lived  with  his  family  and 
paid  taxes.  He  there  had  a  dwelling-house  and  an 
office  for  business,  where  his  acoouut-books  and  valu- 
able papers  were  kept.  He  complained  of  the  increase 
of  his  taxes  m  the  previous  year,  and  informed  the 
assessor  if  they  were  again  increased  he  would  pay 
no  more  taxes  in  Boston.  In  the  assessment  of 
the  following  year  his  taxes  were  increased,  and  he 
accordingly  gave  notice  to  the  assessors  of  Boston  and 
to  the  assessors  of  Lancaster  that  he  had  removed  his 
residence  to  the  latter  place,  where  he  should  be 
thereafter  taxed.  The  plaintiff  was  bom  in  Lancaster, 
and  at  the  time  of  giving  the  notice  owned  the  place 
formerly  belonging  to  his  father,  where  he  was  born . 
Upon  this  place,  in  1860,  he  had  erected  a  new  dwell- 
ing-house, and  afterward  lived  there  a  portion  of 
each  year  with  his  family,  going  from  his  house  in 
Boston  early  in  June  and  returning  in  October  or 
November  following.  After  giving  the  notice  he  con- 
tinued to  live  there  with  his  family  as  before,  for  a 
part  of  each  year,  voting  and  being  taxed  only  in  that 
town,  taking  part  in  town  meetings,  and  occasionally 
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seryiiifc  on  town  'committees.    The  plaintiff  on  cross- 
examination  testified  that  Bostoi^  was,  and  had  been, 
^^^fiince  he  was  marri^^the  principal  place  of  his 
^^^^^ind  domestic  life,  and  that  the  greater  part  of 
^^^^Knilj  expenditures  had  been  there  made, 
^^ffly  so  much  of  the  evidence  at  the  trial  as  was 
thought   necessary  to   present   the  question  of  law 
raided  by  the  defendant's  requests  for  instructions, 
and  by  the  exceptions  taken  to  the  exclusion  of  evi- 
dence, is  r^j^rted.    The  judge  declined  to  give  the 
instruotionfllquested,  except  so  far  as  they  were  em- 
braced in  the  instructions  given :  and  by  the  terms  of 
the  report  judgment  is  to  be  entered  on  the  verdict  for 
the  plaintiff,  unless  there  was  error  in  the  refusal  to 
instruct  the  jury  as  requested,  or  the  evidence  offered 
was  improperly  excluded.    The  discussion  is  limited 
to  these  points. 

The  jury,  under  the  instructions  which  were  given, 
must  have  found  that  the  plaintiff,  after  1869  and  be- 
fore the  1st  of  May,  1876.  when  this  tax  was  assessed, 
with  an  honest  intention  to  change  his  domicile  or  per- 
manent residence  from  Boston  to  Lancaster,  to  make 
the  latter  the  place  of  his  i>ermanent  and  real 
home,  as  diatinguished  from  a  mere  place  of  tempo- 
rary summer  resort,  did  acts  which  amounted  to 
such  change,  and  made  himself  an  inhabitant  of 
Lancaster.  The  weight  of  the  evidence  on  which 
this  finding  was  made  is  :iot  for  our  consideration. 
This  is  not  a  motion  to  set  aside  a  verdict,  as  against 
the  weight  of  evidence,  and  it  is  enough  upon  this 
report  that  we  cannot,  as  a  matter  of  law,  declare 
that  the  evidence  would  not,  under  the  instructions 
given,  justify  the  finding.  The  question  remains 
whether  the  instructions  requested  ought  to  have 
been  given,  in  whole  or  in  part,  or  ought  to  have  been 
given  in  the  language  requested. 

The  statute  declares  that  all  personal  property  shall 
be  taxed  to  the  owner  in  the  city  or  town  where  he  is 
an  inhabitant  on  the  1st  day  of  May.  By  the  decis- 
ions of  this  court  it  is  held  that  in  cases  of  this  de- 
scription the  inhabitancy  which  fixes  the  place  of 
taxation  must  be  practically  equivalent  to  that  legal 
residence  which  establishes  the  domicile  of  the  tax 
payer,  although  the  words  do  not  always  have  pre- 
cisely the  same  meaning.  Briggs  v.  Rochester^  16  Oray, 
837.  The  Constitution  of  this  Ck>mmon wealth  declares 
that  to  remove  all  doubts  concerning  the  meaning  of 
the  word  "inhabitant,"  "every  person  shall  be  con- 
sidered an  inhabitant,  for  the  purpose  of  electing  and 
.being  elected  into  any  office  or  place  within  this  State, 
in  that^own,  district  or  plantation  where  he  dwelleth 
or  hath  his  home."    §  2,  art  2. 

It  is  always  a  question  of  fact  where  the  place  of  a 
man's  domicile  is.  As  to  most  persons  it  is  determined 
at  once  by  the  decisive  facts  which  show  permanent 
and  unchanging  residence  in  only  one  place.  As  to 
such  persons,  the  question  of  domicile,  the  question 
where  they  are  to  be  taxed,  or  where  they  have  a  right 
to  vote,  presents  no  difficulty.  There  can  be  no  right 
of  election  to  the  tax  payer  between  two  places  when 
one  is  already  fixed  by  the  actual  facts  which  go  to 
establish  domicile.  It  is  only  when  the  facts  which 
establish  permanent  residence  and  domicile  are  ambigu- 
ous and  uncertain,  in  the  absence  of  any  settled  abode, 
and  when  the  real  intention  of  the  party  cannot  be 
ascertained,  that  the  question  becomes  difficult.  It 
may  then  require  an  examination  into  the  motives  of 
the  man,  his  habits  and  character,  his  domestic,  social. 


political  and  business  relations  for  a  series  of  yean ; 
and  the  answer  will  depend  in  the  end  upon  the  weight 
of  evidence  in  favor  of  one  or  two  or  more  places.  It 
is  evident  that  with  the  increasing  number  of  those 
who  live  each  year  in  different  places,  the  increased 
facilities  for  travel,  and  the  great  temptation  to  escape 
taxation  by  a  change  of  domicile,  cases  of  the  latter 
description  are  becoming  more  common. 

It  is  said  to  be  difficult,  if  not  impossible,  to  give  aa 
exact  and  comprehensive  definition  of  domicile.  No 
test  which  can  safely  be  applied  to  aU  cases  has  yet 
been  established. 

In  Lyman  v.  Fiske,  17  Pick.  284,  it  was  said  that, 
'*  in  general  terms  one  may  be  designated  as  an  In- 
habitant of  that  place  which  constitutes  the  principal 
seat  of  his  residence,  of  his  business,  pursuits,  connec- 
tions, attachments,  and  of  his  political  and  municipal 
relations.  It  is  manifest,  therefore,  that  It  embraces 
the  fact  of  residence  at  a  place  with  the  intent  to  re- 
gard it  and  make  it  his  home.  The  act  and  intent 
must  concur,  and  the  intent  may  be  inferred  from 
declarations  and  conduct.  But  the  election  to  be 
taxed  in  one  town  rather  than  another  is  only  one 
circumstance  bearing  upon  the  question  of  actual 
habitancy,  and  to  be  taken  in  connection  with  other 
circumstances  to  determine  the  principal  fact." 

In  Sears  v.  Bostony  1  Mete.  250,  it  was  declared  that 
actual  residence,  that  is,  personal  presence  in  a  place, 
is  one  circumstance  to  determine  domicile  or  the  fact 
of  being  an  inhabitant,  but  is  far  from  conclusive.  A 
seaman  on  a  long  voyage  and  a  soldier  in  actual  ser- 
vice may  respectively  be  inhabitants  of  a  place, 
though  not  personally  present  there  for  years.  It  de- 
pends upon  many  other  considerations  besides  actual 
presence. 

In  Briggs  v.  Rochester^  16  Gray,  841,  that  the  words 
"  where  he  shall  be  an  inhabitant  on  the  first  of  May, 
means  where  he  shall  have  his  home  on  that  day." 
In  Otis  V.  Boston^  12  Gush.  49,  that  "  a  man  is  properly 
said  to  be  an  inhabitant  where  he  dwelleth  and  hath 
his  home."  In  Ahiixgton  v.  North  Bridgetoatery  23 
Pick.  170,  that  "  It  depends  not  on  proving  particular 
facts,  but  whether  aU  the  facts  and  circumstances 
taken  together  tending  to  show  that  a  man  has 
his  domicile  or  home  in  one  place  overbalance  all  the 
like  proofs  tending  to  establish  it  in  another." 

If  we  adopt  the  definition  taken  from  the  Constitu- 
tion, which  seems  intended  to  put  the  matter  beyond 
doubt,  it  will  be  found  to  be  only  an  identical  propo- 
sition, equivalent  to  declaring  that  a  man  shall  be  an 
inhabitant  where  he  inhabits,  or  be  considered  as 
dwelling  or  having  his  home  where  he  dwells  or  has 
his  home.  It  must  often  depend  upon  the  circum- 
stances of  each  case,  the  combinations  of  which  are 
infinite.  If  it  be  said  to  be  fixed  by  the  place  of  his 
dwelling-house,  he  may  have  dwelling-houses  in 
different  places  ;  if  it  be  where  his  family  reside,  his 
family  with  himself  may  occupy  them  indiscrimi- 
nately, and  reside  as  much  in  one  as  another  ;  if  it  be 
where  he  lodges  or  sleeps  per  noctat,  he  may  lodge  as 
much  in  one  as  the  other.  Thomdike  v.  Boston^  1 
Mete.  245  ;  Harvard  College  v.  Chre,  5  Pick.  231  ; 
Blanchard  v.  Steams,  6  Mete.  298  ;  Opinion*of  the 
Justices,  id.  587  ;  Williams  v.  Roxbury,  12  Gray,  21. 

It  is  evident  that  the  choice  of  the  tax  payer,  as  be- 
tween two  places  of  residence,  is  an  element  to  be 
considered  in  determining  which  is  the  real  domicile; 
bat  a  choice  in  favor  of  one  place  will  not  be  per- 
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mltted  to  oontrol  a  preponderance  of  evidence  in  favor 
of  another.  Tbe  place  of  domicile,  upon  which  bo 
many  important  municipal  obligations  and  privileges 
depend,  is  not  left  by  the  law  to  the  choice  of  the 
citixen,  except  only  as  such  choice  may  give  character 
to  existing  relations  and  accompanying  acts  of  resi- 
dence which  are  not  in  conflict  with  it.  As  t)etween 
different  places,  it  may  depend  on  a  mass  of  evidence 
which  will  generally  include  as  one  of  its  items  the 
declared  intentions  and  choice  of  the  party  himself. 
The  weight  to  be  given  to  that  intention,  however 
honest,  will  depend  largely  upon  the  condition  of  all 
the  evidence. 

If  Che  evidence  be  equivocal  and  uncertain,  then  the 
choice  may  be  sufficient  to  turn  the  scale  ;  if  the 
weight  of  it  be  one  way,  then  an  opposite  Intention  or 
wish  will  be  of  little  or  no  avail.  Holmes  v.  Oreene^ 
7  Gray,  299. 

The  true  rule  was  plainly  recognized  in  Cheney  v. 
WaUham,  8  Cush.  327.  The  judge  was  there  asked  by 
the  plaintiff,  who  sought  to  recover  back  a  tax  paid 
the  defendant,  to  rule  that  if  the  true  dividing  line 
between  two  towns  passed  through  an  integral  portion 
of  the  dwelling-house  occupied  by  him  and  his  family, 
then  he  had  a  right  to  elect  in  which  town  he  would 
be  assessed  on  his  personal  property  and  become  a 
citizen.  This  was  refused,  and  it  was  ruled  that  if  the 
house  was  so  divided  by  the  line  as  to  leave  that  .por- 
tion of  it  in  which  the  occupant  mainly  and  substan- 
tially performed  those  acts  and  offices  which  charac- 
terized his  home  (such  as  sleeping,  eating,  sitting  and 
receiving  visitors)  in  one  town,  then  the  occupant 
would  be  a  citizen  of  that  town,  and  that  no  right  of 
election  would  exist ;  and  that  if  the  house  was  so 
divided  by  the  line  as  to  render  it  impossible  to  de- 
termine in  which  town  the  occupant  mainly  and  sub- 
stantially performed  the  acts  and  offices  before  refer- 
red to,  then  the  occupant  would  have  a  right  of  elec- 
tion, and  his  election  would  be  binding  on  both  towns. 
Tbe  rule  thus  laid  down  was  declared  by  the  full  court 
to  be  sufficiently  favorable  to  the  plaintiff  on  the  ques- 
tion of  his  right  to  elect. 

In  the  law  of  domicile  it  is  settled  that  a  person  can 
have  but  one  domicile  at  the  same  time,  for  the  same 
purpose;  that  domicile  once  acquired  remains  until  a 
new  one  is  acquired ;  and  that  a  new  one  is  acquired 
only  by  a  clear  and  honest  purpose  to  change,  which  is 
carried  into  actual  execution.  Applying  these  maxims 
to  the  facts,  in  all  disputed  cases  it  is  the  duty  of  the 
court  to  submit  each  case  to  the  jury  with  instructions 
adapted  to  Its  peculiar  aspects. 

Upon  a  careful  examination  we  are  satisfied  that  the 
instructions  here  requested,  so  far  as  they  were  not 
substantially  given  by  the  judge  in  his  charge,  were 
properly  refused.  The  jury  were  told  that  the  plaintiff 
must  prove  all  the  facts  necessaiy  to  make  out  his 
case,  including  the  fact  that  he  was  not  an  inhabitant 
of  Boston  on  the  1st  of  May,  1876. 

They  could  not  have  been  properly  instructed  that 
he  was  prima  facie  such  inhabitant  **  if  he  and  his 
familj^were  on  that  day  living  in  a  house  of  his  own, 
in  the  same  way  in  which  he  had  lived  in  Boston  dur- 
ing those  years  in  which  he  admits  he  had  been  a  tax- 
able inhabitant  of  that  city,'*  for  such  instruction  was 
calculated  to  mislead  the  jury  by  excluding  from  their 
consideration  the  evidence  of  inhabitancy  acquired  in 
Jjancasterr    Xt  WQald  be  stating  a  oouolusion  from  one 


item  of  evidence  bearing  on  the  question  which  is  not 
in  itself  conclusive.  The  third  request  was,  therefore, 
properly  refused. 

The  fourth  and  seventh  requests  were  embracd 
the  instructions  **  that  the  mere  intention  of  pur 
formed  or  expressed  to  change  his  home  is  not  enoughT 
he  must  do  something  which  actually  works  a  change 
of  home.  The  act  of  change  and  the  intention  must 
concur.  **  The  first  part  of  the  fifth  request  was  given, 
and  the  judge  was  not  required  to  give  the  definition 
of  home  contained  in  the  last  part.  The  ^ncipal  place 
of  abode  of  a  man  and  his  family,  when  it  is  only  a 
temporaiy  abode,  is  not  his  home  in  the  sense  here 
required.  The  sixth  was  properly  refused,  because  the 
single  fact  of  residence  on  the  first  of  May,  in  the  pop- 
ular meaning  of  that  word,  is  not  conclusive  on  the 
question  of  inhabitancy  or  domicile.  The  eighth  re- 
quest was  for  an  instruction  that  the  facts  therein  re- 
cited were  conclusive  on  the  question  of  domicile,  and 
left  out  of  view  all  the  evidence  in  the  case  which 
might  possibly  control  those  facts.  It  was  properly 
refused. 

The  instructions  which  were  g^iven  to  the  jury  recog- 
nize in  their  whole  tenor  the  rules  of  law  applicable  to 
the  facts  in  this  case .  And  the  report  does  not  reserve 
to  the  defendant  the  right  to  except  to  the  phraseology 
of  each  sentence  in  the  instructions  given  to  the  jury, 
but  only  the  question  whether  there  was  error  in  the 
rulings  on  evidence  which  was  excepted  to,  or  in  the 
refusals  to  instruct  the  jury  as  requested  by  the 
defendant. 

The  exceptions  taken  to  the  exclusion  of  evidence 
require  brief  consideration.  On  cross-examination  the 
plaintiff  was  asked :  '*  What  amount  of  personal  prop- 
erty he  had  on  the  1st  of  May,  1868,  not  exempt  from 
taxation  7  "    This  question  was  answered. 

He  was  then  asked  **  what  amount  of  personal  prop- 
erty he  had,*'  and  upon  his  declining,  the  court  refused 
to  order  him  to  answer. 

The  next  question  objected  to  was,  as  to  how  much 
tax  the  witness  paid  at  the  West  on  certain  railroad 
stock  there.  The  exceptions  to  the  refusal  of  the  court 
to  permit  these  questions  cannot  be  sustained.  The 
issue  was  whether  the  plaintiff  on  the  1st  of  May,  1876. 
was  an  inhabitant  of  Boston.  The  motive  which 
induced  him  to  change  to  Lancaster  was  not  material 
to  that  issue.  A  man  may  change  his  residence  for 
the  purpose  of  reducing  taxation  only,  although  he  will 
be  subject  to  a  penalty  if  he  escapes  taxation  by  de- 
signedly changing  or  concealing  his  residence  for  that 
purpose.  Stat.  1864,  ch.  172.  The  wish  to  change  for 
that  purpose  does  not  tend  to  show  any  want  of  a  real 
iutenlion  to  change,  but  rather  the  contrary.  As 
bearing  on  the  honesty  of  his  purpose  to  change  his 
residence,  the  plaintiff  was  required  to  state  what 
amount  of  taxable  personal  property,  he  had  on  the 
1st  of  May,  1868,  but  the  inquiry,  what  was  the  whole 
amount  of  his  personal  property  was  quite  different, 
and  had  more  remote  bearing  on  the  case.  The  extent 
to  which  a  witness  may  be  cross-examined  upon  facts 
which  appear  to  be  material  only  as  showing  his  bias 
or  .testing  his  accuracy  or  credibility,  is  largely  a  mat- 
ter within  the  discretion  of  the  court,  to  the  exercise 
of  which  no  exception  lies.  Commonwealth  v.  KeUey^ 
118  Mass.  458;  CommontoeaUh  v.  Leydef^  id.  452; 
MiUer  V.  Smith,  112  id.  470. 

Exceptions  overruled,  _^^  by  GoOglC 
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MUNICIPAL  BONDS  AND  THEIR  INCIDBNT8. 

«;EMB  COURT  OF    THE  UNITED  STATES,   OCTO- 
BBB  TERM,  1877. 
3MWKLL,  Plaintiff  in  Error,  v.  County  of  Sac. 

1.  Where  to  a  municipal  bond  which  has  seyerai  years  to 

run,  an  overdue  and  unpaid  coupon  for  Interest  Is  at- 
tached, that  fact  does  not  render  the  bond  and  the 
subsequently  maturing  coupons  dishonored  paper,  so 
as  to  subject  them,  in  the  handsi>f  a  puronaser  for 
value,  to^fenses  good  against  the  original  holder. 

2.  A  bona  fide  purchaser  of  negotiable  paper  for  value,  be- 

fore maturity,  takes  it  freed  from  all  InOrmltles  in  lu 
origin ;  the  only  exceptions  being  where  the  paper  Is 
absolutely  void  for  want  of  power  In  the  maker  to  Issue 
it,  or  where  the  circulation  Is  prohibited  bv  law  for  the 
illegality  of  the  consideration .  Municipal  bonds  pay- 
able to  bearer  are  negotiable  Instruments  and  subject 
to  the  same  rules  as  other  negotiable  paper. 
8.  A  purchaser  of  a  municipal  bond  from  a  nonajide  holder, 
who  had  obtained  it  for  value  before  maturity,  takes 
It  equally  freed  as  in  the  hands  of  such  holder,  though 
he  may  have  had  notice  of  Infirmities  in  Its  origin. 

4.  A  purchaser  of  a  negotiable  security  before  maturity, 

unless  personally  chutceable  with  fraud  in  the  pur- 
chase, can  recover  the  full  amount  of  the  security 
against  the  maker,  though  he  mav  have  paid  less  than 
its  par  value,  whatever  may  have  oeen  its  original  In- 
firmity. 

5.  When  the  rate  of  Interest  at  the  place  of  contract  differs 

from  the  rate  at  the  place  of  payment,  the  parties  may 
contract  for  either  rate,  and  the  contract  will  govern. 

6.  Municipal  bonds  In  Iowa,  drawing  ten  per  cent  mtereet 

before  maturity,  draw  the  same  interest,  under  the 
law  of  the  State,  after  maturity,  and  coupons  attached 
to  such  bonds  draw  six  per  cent  after  maturity.  Judg- 
ments in  that  State  entered  upon  such  bonds  and  cou- 
pons draw  interest  for  the  amount  due  on  the  bonds  at 
the  rate  of  ten  per  cent  a  year,  and  upon  the  amount 
due  upon  the  coupons  at  the  rate  of  six  per  cent  a 
year. 

IN  error  to  the  Clrcait  Court  of  the  United  States 
for  the  District  of  Iowa. 

The  facts  appear  in  the  opinion. 

Mr.  Justice  Field  delivered  the  opinion  of  the 
court. 

This  case  was  before  us  at  the  last  term,  and  the 
judgment  of  the  court  below  was  then  reversed  and 
the  cause  remanded  for  a  new  trial.  94  17.  S.  Rep. 
851.  Upon  the  new  trial  a  special  verdict  was  found 
by  the  jury,  and  the  questions  presented  for  our  deter- 
mination now  relate  to  the  judgment  which  those  find- 
ings authorize. 

The  action  was  brought  upon  four  bonds  of  the  ooon- 
tj  of  Sao,  in  the  State  of  Iowa,  each  for  $1,000,  and 
four  coupons  for  interest  attached  to  them,  each  for 
$100.  The  bonds  were  issued  on  the  1st  of  October, 
I860,  and  were  made  payable  to  bearer  on  the  Ist  of 
May,  in  the  years  1868, 1869, 1870,  and  1871,  respective- 
ly, at  the  Metropolitan  Bank,  in  the  city  of  New  York, 
with  annual  interest  at  the  rate  of  ten  per  cent  a 
year.  The  coupons  in  suit  matured  after  the  first  of 
May,  1868.  They  were,  at  the  option  of  the  holder, 
payable  at  the  same  bank  in  New  York,  or  were  re- 
ceivable at  the  office  of  the  treasurer  of  Sao  county  for 
county  taxes. 

As  a  defense  to  this  action  the  county  relied  upon 
the  estoppel  of  a  judgment  rendered  in  its  favor  in  a 
prior  action  brought  by  one  Samuel  C.  Smith  upon 
certain  earlier  maturing  coupons  upon  the  same  bonds, 
accompanied  with  proof  that  the  present  plaintiff, 
Cromwell,  was  at  the  time  the  owner  of  the  coupons 
in  controversy  in  that  action,  and  that  the  action  was 
prosecuted  for  his  benefit.  It  appeared  from  the 
findings  in  that  action  that  the  county  of  Sao  had  au- 
thorized, by  a  vote  of  its  people,  the  issue  of  bonds  to 
the  amount  of  $10,000  for  the  erection  of  a  court- 
house; that    the  bonds  were  issued  by  the  county 


judge,  and  delivered  to  one  Meserey,  with  whom  he 
had  made  a  contract  for  the  erection  of  the  oourt- 
honse;  that  immediately  thereafter  the  contractor 
gave  one  of  the  bonds  as  a  gratuity  to  the  county 
judge ;  and  that  a  court-house  was  never  constructed 
by  the  contractor  or  any  other  person  pursuant  to  the 
contract.  It  also  appeared  that  the  plaintiff  had  be- 
come the  holder  before  maturity  of  the  coupons  In 
controversy,  but  it  did  not  appear  that  he  had  ever 
given  any  value  for  them.  Upon  these  findings  the 
court  below  held  that  the  bonds  were  void  as  against 
the  county,  and  accordingly  gave  judgment  In  its  favor 
upon  the  coupons.  Any  infirmity  of  the  bonds  from 
illegality  or  fraud  in  their  issue  necessarily  affected 
the  coupons  attached  to  them.  When  that  case  was 
brought  here  on  writ  of  error  this  court  held  that  the 
facts  disclosed  by  the  findings  were  sufficient  evidence 
of  fraud  and  illegality  in  the  inception  of  the  bonds 
to  call  upon  the  holder  to  show,  not  only  that  he  had 
received  the  coupons  before  maturity,  but  that  he  had 
given  value  for  them,  and  not  having  done  so,  the  judg- 
ment was  affirmed. 

When  the  present  case  was  first  tried,  the  court  be- 
low held  that  the  judgment  in  the  Smith  case  was  con- 
clusive against  the  plaintiff,  and  refused  to  permit  him 
to  prove  that  he  had  received  the  bonds  and  coupons 
in  this  suit  before  maturity  for  value,  and  gave  judg- 
ment for  the  county.  But  when  the  case  was  brought 
here  at  the  last  term  we  held  that  the  oourt  below 
erred  In  refusing  to  admit  this  proof ;  and  that  the 
matters  adjudged  In  the  Smith  case  were  only  that  the 
bonds  were  void  as  against  the  county  in  the  hands 
of  parties  who  had  not  thus  acquired  them  before  ma- 
turity and  for  value.  The  judgment  was  accordingly 
reversed. 

Upon  the  second  trial  the  plaintiff  proved  that  he 
had  received  two  of  the  bonds  In  suit  —  those  payable 
in  1870  and  1871  — with  coupons  attached,  before  their 
maturity,  and  given  value  for  them,  without  notice  of 
any  defense  to  them  on  the  part  of  the  county.  Un- 
der our  ruling  there  can  be  no  doubt  of  his  right  to 
recover  ui>on  them.  The  only  questions  for  our  de- 
termination as  respects  them  relate  to  the  Interest 
which  they  shall  draw  after  maturity,  and  the  interest 
which  the  judgment  shall  bear.  These  questions  we 
shall  hereafter  consider. 

As  to  the  other  two  bonds  In  suit  —  those  payable  in 
1868  and  1869  —  and  coupons  annexed,  it  appears  that 
the  plaintiff  purchased  them  from  one  Clark  on  the  1st 
of  April,  1878,  after  their  maturity, for  the  consideration 
of  a  precedent  debt  due  to  him  from  Clark,  amounting 
to  $1,500 ;  that  they  had  previously  been  held  by  one 
Robinson,  who  had  pledged  them  to  a  bank  in  Brook- 
lyn as  collateral  security  for  a  loan  of  money;  that 
Clark  purchased  them  of  Robinson  on  the  20th  of  May, 
1863,  by  paying  this  loan  to  the  bank,  then  amounting 
to  $1,192,  and  applying  the  excess  of  the  amount  of 
the  bonds  over  the  amount  thus  paid,  in  satisfaction 
of  a  precedent  debt  due  to  him  by  Robinson.  To 
each  of  these  bonds  there  were  attached  at  the  time 
of  Clark^s  purchase  the  coupon  due  oi\  the  first  of  the 
month  and  all  subsequent  unmatured  coupons.  Rob- 
inson stated  to  Clark  that  the  coupons  previously  ma- 
tured had  been  paid,  and  that  those  due  on  the  first  of 
the  month  would  be  paid  in  a  few  days.  Clark  had 
no  notice  at  the  time  of  any  defense  to  the  bonds,  ex- 
cept such  as  may  be  Imputed  to  him  from  the  fact 
that  one  of  the  coupons  attached  to  each  of  the  bonds 
was  then  past  due  and  unpaid.    And  the  principal 
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question  for  our  determinaUon  is  whether,  this  fact 
existing,  the  plaintiff  had,  as  to  these  bonds,  the  right 
of  a  holder  for  yalue  before  dishonor,  without  no- 
tice of  any  defenses  by  the  ooontj;  or,  as  stated 
bj  counsel,  whether  this  fact  rendered  the  bonds 
themselves,  and  all  subseqaentlj  maturing  coupons 
dishonored  paper,  and  subjected  them  in  the  hands 
of  Clarlr,  and  the  plaintiff  succeeding  to  his  rights, 
to  all  defenses  good  against  the  original  holder.  The 
judges  of  the  Circuit  Court  were  divided  in  opin- 
ion upon  this  question,  and  as  in  such  cases  the  opin- 
ion of  the  presiding  judge  prevails,  the  decision  of  the 
court  was  against  the  plaintiff,  and  he  was  held  to 
have  taken  the  bonds  and  subsequent  coupons  as  dis- 
honored paper,  subject  to  all  the  Infirmities  which 
could  be  urged  against  them  in  the  hands  of  the  orig- 
inal holder.  In  this  decision  we  think  the  court 
erred.  The  special  verdict  does  not  show  that  the 
coupons  overdue  had  been  presented  to  the  Metro- 
politan Bank  for  payment,  and  their  payment  refused. 
Assuming  that  such  was  the  fact  the  case  is  not 
changed.  The  non-payment  of  an  Installment  of  In- 
terest when  due  could  not  affect  the  negotiability  of 
the  bonds,  or  of  the  subsequent  coupons.  Until  their 
maturity,  a  purchaser  for  value,  without  notice  of 
their  invalidity  as  between  antecedent  parties,  would 
take  them  discharged  from  all  Infirmities.  The  non- 
payment of  the  Installment  of  Interest  represented  by 
the  coupons  due  at  the  commencement  of  the  month, 
in  which  the  purchase  was  made  by  Clark,  was  a  slight 
circumstance,  and  taken  In  connection  with  the  fact 
that  previous  coupons  had  been  paid,  was  entirely 
insulfioient  to  excite  suspicion  even  of  any  Illegality 
or  Irregularity  in  the  issue  of  the  bonds.  Obligations 
of  municipalities  in  the  form  of  those  in  suit  here  are 
placed  by  numerous  decisions  of  this  court  on  the 
footing  of  negotiable  paper.  They  are  transferable  by 
delivery,  and  when  Issued  by  competent  authority 
pass  Into  the  hands  of  a  bona  fide  purchaser  for  value 
before  maturity,  freed  from  any  Infirmity  In  their 
origin.  Whatever  fraud  the  officers  authorized  to 
issue  them  may  have  committed  in  disposing  of  them, 
or  however  entire  may  have  been  the  failure  of  the 
consideration  promised  by  parties  receiving  them, 
these  circumstances  will  not  affect  the  title  of  subse- 
quent bona  fide  purchasers  for  value  before  maturity, 
or  affeet  the  liability  of  the  municipalities.  As  with 
other  negotiable  paper  mere  suspicion  that  there  may 
be  a  defect  of  title  In  Its  holder,  or  knowledge  of  oliv 
oumstances  which  would  excite  suspicion  as  to  his 
title  in  the  mind  of  a  prudent  man,  is  not  sufficient  to 
impair  the  title  of  the  purchaser.  That  result  will 
only  follow  where  there  has  been  bad  faith  on  his  part. 
Such  is  the  decision  of  this  court,  and  substantially 
Its  language  in  the  case  of  Murray  v.  Lander,  reported 
In  the  2d  of  Wallace,  where  the  leading  authorities  on 
the  subject  are  considered. 

The  interest  stipulated  was  a  mere  incident  of  the 
debt.  The  holder  of  the  bond  had  his  option  to  Insist 
upon  its  payment  when  due  or  to  allow  It  to  run  until 
the  maturity  of  the  bond,  that  Is,  until  the  principal 
was  payable.  Many  causes  may  have  existed  for  a 
failure  to  meet  the  Interest  as  It  matured,  entirely 
Independent  of  the  question  of  the  validity  of  the 
bonds  in  their  inception.  The  payment  of  previous 
installments  of  interest  would  seem  to  suggest  that 
only  causes  of  ar  temporary  nature  had  prevented  their 
continued  payment.    If  no  installment  had  been  paid. 


and  several  were  past  due,  there  might  have  been 
greater  reason  for  hesitation  on  the  part  of  the  pur- 
chaser to  take  the  paper,  and  suspicions  might  have 
been  excited  that  something  was  wrong  In  Issuing  it. 
All  that  we  now  decide  is,  that  the  simple  fact  that  an 
installment  of  interest  is  overdue  and  unpaid,  dis- 
connected from  other  facts,  Is  not  sufficient  to  affect 
the  position  of  one  taking  the  bonds  and  subsequent 
coupons  before  their  maturity  for  value  as  a  bona  fide 
purchaser.  The  NaHonal  Bank  of  North  America  v. 
Kirity,  108  Mass.  497.  To  hold  otherwise  would  throw 
discredit  upon  a  large  class  of  securities,  Issued  by 
municipal  and  private  corporations,  having  years  to 
run,  with  interest  payable  annually  or  semi-annually. 
Temporaiy  financial  pressure,  the  falling  off  of  ex- 
pected revenues  or  Income,  and  many  other  causes 
having  no  connection  with  the  original  validity  of 
such  Instruments,  have  heretofore,  in  many  instances, 
prevented  a  punctual  payment  of  every  installment  of 
interest  on  them  as  it  matured,  and  similar  canses 
may  be  expected  to  prevent  a  punctual  payment  of 
interest  in  many  instances  hereafter.  To  hold  that  a 
failure  to  meet  the  Interest  as  It  matures  renders 
them,  though  they  may  have  years  to  run,  and  all  sub- 
sequent coupons  dishonored  paper,  subject  to  all  de- 
fenses good  against  the  original  holders,  would  greatly 
impair  the  currency  and  credit  of  such  securities  and 
correspondingly  diminish  their  value.  We  are  of 
opinion,  therefore,  that  Claris  took  the  two  bonds  in 
suit  and  the  subsequently  maturing  coupons  as  a  bona 
fide  purchaser,  and  as  such  was  entitled  to  recover 
upon  them,  whatever  may  have  been  their  original 
infirmity.  The  plaintiff,  Cromwell,  succeeded  by  his 
purchase  from  Clark  to  all  Clark's  rights,  and  can  en- 
force them  to  the  same  extent.  Nor  does  it  matter 
whether,  in  the  previous  action  against  the  county  by 
Smith,  who  represented  him,  he  was  informed  of  the 
invalidity  of  the  bonds  as  against  the  county,  and 
knew,  when  he  purchased,  the  circumstances  attend- 
ing their  issue,  or  whether  he  was  made  acquainted 
with  them  in  any  other  way.  The  rule  has  been  too 
long  settled  to  be  questioned  now,  that  whenever  ne- 
gotiable paper  has  passed  into  the  hands  of  a  party 
unaffected  by  previous  infirmities,  its  character  as  an 
available  security  is  established,  and  its  holder  catn 
transfer  it  to  others  with  the  like  immunity.  His  own 
title  and  right  would  be  Impaired  if  any  restrictions 
were  placed  upon  his  power  of  disposition.  This  doc- 
trine, as  well  as  the  one  which  protects  the  purchaser 
without  notice,  says  Story,  **  is  indispensable  to  the 
security  and  circulation  of  negotiable  Instruments, 
and  It  is  founded  on  the  most  comprehensive  and  lib- 
eral principles  of  public  policy. "  Story  on  Promis- 
sory Notes,  S  191.  The  only  exceptions  to  this  doctrine 
are  those  where  the  paper  is  absolutely  void,  as  when 
Issued  by  parties  having  no  authority  to  contract,  or 
its  circulation  is  forbidden  by  law  from  the  illegality 
of  its  consideration,  as  when  made  upon  a  gambliug 
or  usurious  transaction. 

The  plaintiff,  therefore,  holds  the  bonds  and  the  sub- 
sequent coupons  as  his  vendor  held  them,  freed  from 
all  iufirmitles  attending  their  original  issue.  Nor  Is  he 
limited  in  his  recovery  upon  them,  or  upon  the  other 
two  bonds,  as  contended  by  counsel  for  the  county,  to 
the  amount  he  paid  his  vendor.  Clark  had  given  full 
value  for  those  he  purchased  and  could  have  recovered 
their  amount  from  the  county,  and  his  right  passed  to 
his  vendee.    Bat   Independently  of  the  fact  of  such 
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fall  payment  we  are  of  opinion  that  a  purohaaer  of  a 
negotiable  Beooritj  before  maturity,  in  cases  wliere  he 
is  not  personally  chargeable  with  fraud,  is  entitled  to 
recover  its  fall  amount  sgainst  its  maker,  though  he 
may  have  paid  less  than  its  par  value,  whatever  may 
have  been  its  original  infirmity.  We  are  aware  of 
numerous  deoisious  in  conflict  with  this  view  of  the 
law,  but  we  think  the  sounder  rule,  and  the  one  in 
consonance  with  the  common  understanding  and 
usage  of  commerce,  is  that  the  purchaser,  at  whatever 
price,  takes  the  benefit  of  the  entire  obligation  of  the 
maker.  Pnblic  securities,  and  those  of  private  corpo- 
rations, are  constantly  fluctuating  in  price  in  the 
market,  one  day  being  above  par  and  the  next  below 
it,  and  often  passing  within  short  periods  from  one- 
half  of  their  nominal  to  their  full  value.  Indeed  all 
sales  of  such  securities  are  made  with  reference  to 
I^oes  oorrent  in  the  market  and  not  with  reference  to 
their  par  value.  It  would  introduce,  therefore,  incon- 
ceivable confusion  if  bona  fide  purchasers  in  the  mar- 
ket were  restricted  in  their  claims  upon  such  securi- 
ties to  the  soms  they  had  paid  for  them.  This  rule  in 
no  respect  impinges  upon  the  doctrine  that  one  who 
makes  only  a  loan  apon  such  paper  or  takes  it  as  col- 
lateral security  for  a  precedent  debt  may  be  limited 
in  his  recoveiy  to  the  amount  advanced  or  secured. 
Stoddard  v.  Kimball,  6  Oush.  471 ;  Allaire  v.  Hartshome, 
1  Zabr.  065;  WiUiam*  v.  Smith,  2  HUl,  301;  Chicopte 
Ba/nk  v.  Chopin,  8  Meta  40;  Lay  v.  Wiseman,  36  Iowa, 
806. 

The  only  questions  remaining,  which  we  deem  of 
sufficient  importance  to  require  consideration,  relate 
to  the  interest  which  the  bonds  and  coupons  in  suit 
shall  draw  after  their  maturity,  and  the  interest  which 
the  judgment  shall  bear.  The  statute  of  Iowa  on  this 
subject  provides  that  the  rate  of  interest  shall  be  six 
per  cent  a  year  on  money  due  by  express  contract,  un- 
less a  different  rate  be  stipulated,  and  on  judgments 
and  decrees  for  the  payment  of  money  in  such  cases ; 
but  that  parties  may  agree  in  writing  for  any  rate  of 
interest  not  exceeding  ten  per  cent  a  year,  and  that 
any  judgment  or  decree  thereon  shall  draw  the  rate  of 
interest  expressed  in  the  contract. 

The  bonds  by  their  terms,  as  already  stated,  bear 
interest  at  the  rate  of  ten  per  cent  until  maturity. 
The  plaintifT  claims  that  they  should  draw  the  same 
rate  of  interest  after  maturity,  and  that  under  the 
statute  of  Iowa  the  judgment  should  also  bear  ten  per 
cent  interest.  The  court  below  allowed  only  seven 
per  cent  on  the  bonds  after  maturity,  that  being  the 
rate  in  New  York  where  the  bonds  were  payable,  and 
only  six  per  cent  on  the  judgment.  In  this  ruling  we 
think  the  court  erred.  By  the  settled  law  of  Iowa,  as 
established  by  repeated  decisions  of  her  highest  court, 
contracts  drawing  a  specified  rate  of  interest  before 
maturity  draw  the  same  rate  of  interest  afterward. 
jHandv.  Armstrong,  18  Iowa,  324;  and  Lucas  v.  Picfee/, 
20  id.  490.  A  like  decision  has  been  made  under  simi- 
lar statutes  in  several  of  the  States  {Brannan  v.  Hur- 
seU,  112  Mass.  68;  Marietta  Iron  Worke  v.  LotUmer,  25 
Ohio  St.  621;  Monnet  v.  Stitrgea,  id.  384;  KOgore  v. 
Powers,  SBlackf.  22;  Phinney  v.  Baldioin,  16  IlL  108; 
Etnyre  v.  McDaniel,  28  id.  201;  Speticer  v.  Moo^/Uld,  16 
Wis.  185;  Pruyn  v.  Milwaukee,  18  id.  307;  KohUr  v. 
Smith,  Z  Cal.  687;  MoLane  v.  Abrams,  2  Nev.  199; 
Hopkins  v.  CrUtenden,  10  Tex.  180) ;  and  such  appears 
to  be  the  English  rule.  Keene  v.  Keene,  3  C.  B.  (N.  8.) 
144;  Morgan  y.  Jones,  (Exch.)  20  £ng.  Law  and  Eq. 
454;  Pearoe  v.  Henrtessey,  10  E.  I.  228;  Lash  v.  Lorn- 


bert,  15  Minn.  416;  Searle  v.  Adams,  8  Kan.  516; 
Kitchen  v.  Branch  Bank,  14  Ala.  288.  There  are  con- 
flicting decisions  in  some  of  the  States,  though  the  pre- 
ponderance of  opinion  is  in  favor  of  the  doctrine  that 
the  stipulated  rate  of  interest  attends  the  oontraot  nn- 
til  it  is  merged  in  the  judgment.  The  statatoiy  rate 
of  six  per  cent  in  Iowa  only  applies  in  the  absence  of 
a  different  stipulated  rate.  As  the  Judgment  in  case 
of  a  stipulated  interest  in  the  contract  most  bear  the 
same  rate,  it  could  not  have  been  intended  that  a 
different  rate  should  be  allowed  between  the  maturity 
of  the  contract  and  the  entiy  of  the  judgment. 

The  case  of  Brewstfr  v.  Wakefield,  22  How.  118,  in 
this  court,  is  cited  against  this  view.  That  case  came 
from  a  territorial  court,  and  arose  under  a  statute 
which  allowed  parties  to  agree  upon  any  rate  of  inter- 
est, however  exorbitant,  and  only  prescribed  seven 
per  cent  in  the  absence  of  such  agreement.  This  ooart, 
bound  by  no  adjudication  of  the  territorial  ooort,  and 
looking  with  disfavor  upon  the  devouring  character  of 
the  interest  stipulated  in  that  case,  gave  a  strict  oon- 
s^ction  to  the  contract  of  the  parties.  "  The  law  of 
Minnesota,"  (then  a  territory),  said  the  court,  **  has 
fixed  seven  per  cent  per  annum  as  a  reasonable  and 
fair  compensation  for  the  oae  of  money ;  and  when  a 
party  desires  to  extort,  from  the  necessities  of  a  bor- 
rower, more  than  three  times  as  much  as  the  legisla- 
ture decrees  reasonable  and  just,  he  must  take  care 
that  the  contract  is  so  written  in  plain  and  anambiga- 
ous  terms,  for  with  such  a  claim  he  must  stand  on  his 
bond."  The  statute  of  Iowa  only  allows  the  parties 
by  their  agreement  to  stipulate  for  interest  up  to  ten 
per  cent  a  year,  a  rate  which  has  not  been  deemed 
extravagant  or  unreasonable  in  any  of  the  States  ly- 
ing west  of  the  Mississippi.  Be  that  as  it  may,  the  ques- 
tion is  one  of  local  law  under  a  statute  of  a  State,  and 
the  construction  given  by  its  tribunals  should  conclude 
us. 

The  position  of  counsel,  that  because  the  rate  of 
interest  in  New  York,  where  the  bonds  were  payable, 
is  only  seven  per  cent,  the  bonds  can  only  draw  thait 
rate  after  maturity,  is  not  tenable.  When  the  rate  of 
interest  at  the  place  of  contract  difliers  from  the  rate  at 
the  place  of  payment,  the  parties  may  oontraot  for 
either  rate,  and  the  contract  will  govern.  Miller  v. 
Tifftiny,  1  Wall.  288;  DepecM  t.  Htimphreys,  20  Mark 
(La.)l;  Chapman y.  Robertson,  ePsUs^esn,  684;  Peck 
V.  Mayo,  14  Yt.  38;  Bntters  v.  Oid,llIa.  L  The  bonds 
were  made  with  reference  to  the  law  of  Iowa,  as  to 
interest,  and  not  to  that  of  New  York,  where  interest 
above  seven  per  cent  is  deemed  usurious  and  avoids 
the  whole  contract.  The  obligor  is  a  municipal 
corporation  of  Iowa,  the  bonds  were  deliverable  in 
that  State,  and  proceedings  to  enf  oroe  their  payment 
could  only  be  had  in  courts  sitting  there. 

With  reference  to  interest  on  the  coupons  after 
their  maturity,  that  can  be  allowed  only  at  the  rate 
of  six  per  cent  under  the  law  of  Iowa.  See  as  to 
coupons  drawing  interest,  Aurora  CUy  v.  YFsst,  7 
Wall.  105. 

It  follows,  from  the  views  expressed,  that  the  plain- 
tiff was  entitled  to  judgment  for  the  amount  of  the 
four  bonds  and  the  coupons  in  suit,  with  interest  on  the 
bonds  after  maturity  until  judgment  at  the  rate  of  ten 
percent  a  year,  and  with  interest  on  the  coupons  after 
their  maturity  until  judgment  at  the  rate  of  six  per 
cent  a  year ;  and  that  the  judgment  should  draw  inter- 
est at  the  rate  of  ten  per  cent  a  year  upon  the  amount 
found  due  on  the  bonds,  and  at  the  rate  of  six  per  oent 
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a  year  upon  the  amount  foand  due  oa  the  ooapous, 
inclading  the  oosta  of  the  action. 

The  judgment  of  the  Ciroalt  Coort  must,  therefore. 
be  reversed,  and  the  oaote  remanded  with  directions  to 
enter  a  judgment  for  the  plaintiff,  in  conformity  with 
this  opinion ;  and  it  is  so  ordered. 


COirariTUTIONALITY  OF  STATE  LBGISLA- 
TIOK  IN  BELATIOK  TO  PATENT  RIGHT 
NOTES. 

BUPBBICB  OOTTBT  OF  PBNNSTLVANIA,   FBBBUABY 
9M878. 

HARinnjiV.  JoNis. 

A  statate  of  Pennsylvania,  which  required  that  every  note 
given  for  the  right  to  make  or  sen  a  patented  Invention 
should  contain  the  words** given  for  a  patent  right,*' 
and  made  such  note  subject  in  the  hands  of  any  holder 
to  the  same  defenses  as  If  In  the  hands  of  the  original 


holder,  and  provided  a  penaltv  for  a  violation  of  its  re- 
quirements, held  nut  In  conliot  with  the  provisions  of 
the  U.  8.  Constitution  (art.  1, 1 8)  as  to  patent  rights. 


But  a  note  given  for  a  patent  right  and  not  marked  in  ac- 
cordance with  the  statute  would  be  freed  from  the 
equities  between  the  original  parties  in  the  hands  of  a 
Ixmaikie  holder  for  value  and  without  notice. 

ACTION  in  assumpsit  on  a  promissoiy  note  drawn 
by  defendant  Jones  to  the  order  of  one  Baldwin, 
and  by  him  indorsed  to  plain  tIflSi  Haskell  and  others, 
who  took  it  for  value  before  maturity  In  good  faith 
and  without  a  knowledge  of  the  consideration  for 
which  it  was  given.  The  defense  was  that  the  note 
was  given  for  a  patent  right,  and  was  in  violation  of 
the  provisions  of  an  act  of  Assembly  of  Pennsylvania, 
approved  April  12, 1872,  which  reads  as  follows : 

*'  Whenever  any  promissory  note  or  other  negotiable 
instrument  shall  be  given,  the  consideration  for  which 
shall  consist  in  whole  or  in  part  of  the  right  to  make, 
use,  or  vend  any  patent  invention,  or  inventions 
olaimed  to  be  patented,  the  words  *  given  for  a  patent 
right*  shall  be  prominently  and  legibly  written  or 
printed  on  the  face  of  such  note  or  instrument,  above 
the  signature  thereto,  and  such  note  or  instrument  in 
the  hands  of  any  purchaser  or  holder  shall  be  subject 
to  the  same  defenses  as  if  in  the  hands  of  the  original 
owner  or  holder. 

**  If  any  person  shall  take,  sell  or  transfer  any  prom- 
issory note  or  other  negotiable  instrument,  not  hav- 
ing the  words  'given  for  a  patent  right'  written  or 
printed  legibly  and  prominently  on  the  face  of  such 
note  or  instrument  above  the  signature  thereto,  know- 
ing the  consideration  of  such  note  or  instrument  to 
consist,  in  whole  or  in  part,  of  the  right  to  make,  use, 
or  vend  any  patent  invention,  or  inventions  claimed 
to  be  patented,  every  such  person  or  persons  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars,  or  imprisoned  In  the  county  jail  not 
exceeding  sixty  days,  or  both,  in  the  diseretion  of  the 
court." 

The  court  below  gave  judgment  for  the  defendant, 
and  the  plalntUft  took  a  writ  of  error. 

Lewis  Wakh  Smith,  for  plaintlflb  in  error,  cited  as  to 
the  constitutionality  of  the  statute,  Bra%on  v.  Mary- 
land,  12  Wheat.  419;  WiUsan  t.  Blatkbird  Creek  Co.,  2 
Pet.  246;  Gil)b<m$  v.  Ogden,  9  Wheat.  1;  New  York  v. 
AfOne,  11  Pet.  102;  Passenger  cases,  7  How.  288; 
CooUyy.  Board  of  Wardens,  12  How.  811;  OiUnan  v. 
tnMadelphia,  8  WaU.  718;  State  Taxes  cases,  15  id. 


282,  284,  800;  Woolen  t.  Banker,  17  Alb.  L.  J.  72,  286; 
Ex  parU  Robinson  (HI.),  2  BisseU,  811;  Helm  v.  First 
National  Bank,  48  Ind.  IflT;  aoUida  v.  Hunt,  70  III. 
109;  Cranston  v.  Smith  (Mich.),  16  Alb.  L.  J.  880; 
OHttenden  v.  WhiU  (Minn.),  9  Chic.  L.  N.  112;  Patter- 
son Y.  Commonttealth,  11  Bush  (Ky.),  811. 
Edwin  S>  Dixon,  for  defendant  in  error. 
Shabswood,  J.  If  the  act  entitled  *'An  act  to 
regulate  the  execution  and  transfer  of  notes  given  for 
patent  rights,"  passed  April  12,  1872  (Pamph.  L.  60), 
makes  absolutely  void  all  such  notes  in  which  the 
words  "given  for  a  patent  right"  are  not  prominently 
and  legibly  written  or  printed  on  the  face  of  such 
note  above  the  signature  thereto,  there  would  be  great 
reason  for  the  contention  that  the  act  Is  unconstitu- 
tional and  void.  No  State  can  so  interfere  with  the 
right  of  a  patentee,  secured  to  him  by  the  act  of 
C!ongress,  to  sell  and  assign  his  patent. 

But  such  is  not  the  operation  of  the  act  according  to 
its  letter  and  spirit.  By  the  express  provision  of  the 
statute  the  only  eflloct  of  the  insertion  of  such  words  is 
that  **  such  note  or  instrument  in  the  hands  of  the 
purchaser  or  holder  shall  be  subject  to  the  same  de- 
fenses as  If  in  the  bands  of  the  original  owner  or 
holder."  By  necessary  implication  notes  without 
such  words  inserted  In  them  remain  on  the  same  foot- 
ing as  l>efore  the  act.  The  sole  object  of  the  legis- 
lature was  to  secure,  so  far  as  could  be  done  consist- 
ently with  the  rights  of  innocent  third  persons,  that 
notice  of  the  consideration  should  be  given  to  all  who 
should  take  the  paper.  Nothing  is  better  settled  than 
that  between  the  original  parties  to  a  note  given  for  a 
patent  right,  it  is  a  good  defense  to  show  that  the 
alleged  patent  is  void — in  other  words,  that  it  is  no 
patent  right  at  all,  and  that  the  consideration  has 
therefore  entirely  failed.  Bellas  v.  Hayes,  6  8.  ft  R. 
427;  Qeioerv.  Cook,  8  W.  ft  S.  266;  HoUiday  v.  Rheem, 
6  Harris,  465.  All  who  take  with  notice  of  the  con- 
sideration, take  necessarily  subject  to  the  same  de- 
fense. There  is  nothing  in  all  this  which  interferes 
with  any  just  right  of  the  holder  of  a  valid  patent 
under  the  acts  of  Ck>ngress,  nor  that  the  maker  of  the 
note  shall  be  permitted  to  show  against  a  holder  with 
such  notice  that  it  was  obtained  by  fraudulent  mis- 
representation. This  -very  plainly  distinguishes  our 
act  from  the  statutes  of  other  States,  which  have  been 
held  unconstitutional. 

To  secure  the  insertion  of  these  words  the  second 
section  of  the  act  makes  it  a  misdemeanor  punishable 
by  fine  or  imprisonment,  or  both,  for  any  person 
**  knowing  the  consideration  of  a  note  "  to  be  the  sale 
of  a  patent  right,  to  take,  sell,  or  transfer  it  without 
the  words  '*  given  for  a  patent  right "  inserted,  as  pro- 
vided by  the  act.  It  is  too  plain  for  argument,  that 
this  section  in  no  way  afl^ts  the  right  or  title  of  the 
holder  of  such  a  note,  who  takes  it  not  knowing  that 
the  consideration  was  the  sale  of  a  patent.  He  com- 
mits no  illegal  or  indictable  oflSense.  The  negotia- 
bility of  a  note  in  which  the  required  words  are  not 
Inserted,  is  in  no  way  aflteted  by  the  act.  The  Inno- 
cent holder,  who  takes  it  before  maturity  for  value 
without  knowledge  or  notice  of  the-  consideration, 
takes  it,  as  heretofore,  clear  of  all  eqnities  between 
the  original  parties. 

We  think,  therefore,  that  the  court  below  were 
dearly  wrong  in  entering  judgment  non  obstante  vere- 
dioto  on  the  reserved  point  in  favor  of  the  defendant. 

Judgment  retersed,  and  now^Judgmeut  for  the 
plaintiff  upon  the  verdict."  "^  <^^ 
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TH£  STATfi  AS  A  PREFERRED  CREDITOR. 

NEW  JBBSBF  CX>UBT  OF  CHANOBBT. 

BOkSD  OT  GHOSBN  FRSEHOIiDKBS  Or  MiDDIiBBBX  V. 

Stats  Bank  at  Nkw  BBUKswicnc. 

1.  New  Jersey  does  not  poeaees  the  orown's  oommoQ  law 
prerogative  to  have  its  debts  paid  In  preference  to  the 
debts  of  other  creditors. 

S.  On  the  appointment  of  a  recetrer  of  an  insolvent  oor^ 

f>oration  its  title  to  its  property  is  directed  by  force  of 
aw. 

N  the  8rd  of  April,  1877,  this  coart  took  j;>088e8aiou 
of  the  State  bank  at  New  Bruuswiok,  as  an  iusol- 
veut  oorporatiou,  and  appointed  a  receiver  to  convert 
its  assets  into  money,  and  distribute  the  same  among 
its  creditors  according  to  law.  In  January,  1877,  the 
State  treasurer,  pursuant  to  the  requirements  of  the 
eleventh  section  of  the  act  respecting  the  office  of 
treasurer  (Rev.  1215)  deposited  nearly  $34,000  of  the 
moneys  of  the  State  in  this  bank,  which  stood  to  his 
credit,  as  treasurer,  when  the  bank  suspended  busi- 
ness. On  the  7th  of  July,  1877,  the  treasurer  filed 
a  petition  in  this  court,  alleging  that  the  State  was  a 
preferred  creditor  of  the  bank,  and  praying  that  the 
receiver  be  directed  to  pay  the  State's  debt  first  in  pref- 
erence to  the  other  creditors. 

Mr.  Attorney- Oeneral  Stockton^  for  the  State. 

Mr,  A.  V.  Schenck,  for  Receiver. 

Thb  Yioe-Chanobixor:  The  claim  of  the  State 
rests  upon  a  prerogative  right  of  the  crown  of  Great 
Britain,  the  contention  being  that  the  State  succeeded 
to  all  royal  rights  in  virtue  of  its  sovereignty,  when 
the  crown  was  displaced  here  as  the  sovereign  power. 
The  right  of  the  crown  in  this  particular  is  clear. 
Anciently,  the  king  might,  by  his  writ  of  protection, 
prevent  any  subject  from  suing  his  debtor  until  his 
debt  was  paid.  By  statute  26  Edward  III,  chap.  19, 
its  despotic  rigor  was  so  far  mitigated  as  to  allow  the 
subject  to  obtain  a  judgment  against  the  king's  debtor, 
and  upon  paying  the  king's  debt  to  have  execution 
for  both  debts.  But  the  prerogative  has  at  all  times 
been  most  loyally  upheld  by  the  English  courts.  It 
stands  on  a  common  law  maxim :  Quando  pis  domini 
Regis  et  stibdUi  conourretUy  pis  Regis  pia^erri  debet 
Debts  due  the  crown  by  record  or  upon  speciality  are 
entitled  to  preference  over  debts  of  the  same  class  due 
to  subjects,  but  simple  contract  debts  due  to  the  crown 
are  not  entitled  over  debts  of  record  due  to  subjects. 
Com.  Dig.,  tit.  aden  O,  2;  Bao.  Abr.,  tit.  Exr.  L.  2; 
2  Williams  on  ElxrB.991;  but  where  both  are  simple 
contract  debts,  that  due  to  the  crown  must  be  pre- 
ferred. Bac.  Abr.,  tit.  Exrs.  L.  2;  2  Williams  on 
Exrs,  993.  The  king  is  supposed  to  be  so  con- 
stantly engrossed  with  public  business  as  to  be 
unable  to  give  proper  attention  to  matters  relating 
to  his  revenue,  and  therefore  no  time  occurs  to 
him  and  he  is  incapable  of  laches.  Gilbert's  Hist. 
Exchg.  90.  The  common  method  of  enforcing  this 
right  is  by  writ  of  extant,  by  which  the  debtor's  l>ody 
may  be  taken  and  also  his  goods  and  lands.  2  Tidd's 
Pr.  1,044.  Upon  a  debt  of  record  or  upon  a  speciality, 
it  may  issue  without  any  previous  suit  or  proceeding, 
except  an  affidavit  that  the  debtor  is  insolvent  and  the 
debt  is  in  danger  of  being  lost.  Id.  1,046.  If  the  debt 
is  upon  simple  contract  it  may  be  raised  to  a  debt  of 
record  by  simply  issuing  a  commission  to  ascertain  the 
amount  due,  which  is  uniformly  executed  without 
notice  to  the  debtor,  and  on  the  return  of  the  commis- 


sion and  an  affidavit  of  insolvency  and  danger,  an 
extent  issues  as  of  course.  Id.  1,047.  It  may  be  re- 
sorted to  during  the  progress  of  a  suit,  brought  in  the 
ordinaiy  form,  and  when  all  liability  is  denied.  Rex 
V.  Pearson,  8  Price,  288;  Giles  v.  Qrover,  9  Blng.  171. 
By  virtue  of  it  the  sheriff  may  break  into  the  debtor's 
house,  if  admission  be  refused,  either  to  arrest  him  or 
to  seize  his  goods ;  a  debtor  taken  under  it  cannot  be 
bailed,  nor  will  his  discharge  under  bankrupt  or  insol- 
vent laws  release  him.  2  Tidd's  Pr.  1,049.  In  1882  it 
was  held  by  the  House  of  Lords,  in  conformity  to  the 
opinion  of  a  majority  of  the  law  judges,  that  the 
crown's  right  continues  as  long  as  its  debtor  retains 
title,  whether  he  retains  possession  of  the  property  or 
the  law  has  taken  custody  of  it ;  it  will  overreach  a 
prior  execution  and  levy,  but  cannot  reach  property 
either  partially  or  wholly  aliened  by  the  debtor.  GHUs 
V.  Qrover,  1  CI.  &  Fin.  72;  8.  C,  9  Blng.  128.  It  was 
also  held  in  this  case,  that  the  crown's  right  must  pre- 
vail against  a  judgment-creditor  whose  judgment  exe- 
cution and  levy  were  antecedent  to  an  extent  in  favor 
of  the  crown,  because  the  seizure  under  the  prior  writ 
did  not  change  the  titleTbut  merely  put  the  property  in 
stistodia  legis  for  the  benefit  of  those  to  whom  the  law 
would  ultimately  adjudge  4t,  but  it  was  unanimously 
resolved  that  if  the  debtor's  title  was  divested  before  the 
teste  of  the  extent,  the  crown's  right  against  the  prop- 
erty was  gone.  Tindal,  C  J.,  in  his  opinion,  referred 
to  a  case  decided  in  the  Court  of  Exchequer  in  1686— 
Attomey-Oeneral  v.  Capel^  2  Shaw,  481,  in  which  it 
was  held  that  if  an  extent  comes  after  the  issuing  of  a 
commission  in  bankruptcy  but  before  an  assignment 
by  the  commissioners,  it  will  take  the  property,  but  if 
it  does  not  come  until  after  assignment,  the  debtor's 
title  being  divested,  it  cannot  reach  the  property.  If 
by  the  adoption  of  the  common  law  New  Jersey  be- 
came invested  with  this  right.  It  holds  it  now  in  all  its 
original  force,  and  may  wield  it  to-day  in  all  its  iron 
rigor.  It  has  not  been  changed  or  mitigated  by  legis- 
lation, indeed  it  is  unknown  in  the  legislation  of  the 
State,  and  if  it  exists  at  all  It  is  held  as  perfect  and 
complete  as  it  existed  in  the  hands  of  George  III. 
Statutes  regulating  private  rights  or  ameliorating  pri- 
vate remedies,  do  not  extend  to  the  king.  1  Black. 
Com.  261 ;  nor  to  the  State.  O'Hanlon  v.  Vahklecky 
Speu.  40;  S.  C.  <n  etror,  1  Zabr.  589.  When  a  statute  is 
general,  and  thereby  any  prerogative  right,  title  or 
interest  Is  divested,  or  taken  from  the  king,  in  such 
case  the  king  shall  not  be  bound,  unless  the  statute  is 
made  to  extend  to  him  by  express  words.  Bao.  Abr., 
tit.  Prerogative  (E.  5.)  If  the  right  exists  here,  it  is 
untouched  by  either  constitutional  or  statutory  regu- 
lations. But  my  research  has  failed  to  discover  a 
single  instance  in  which  it  has  been  recognized  by  the 
courts  of  this  State,  and  only  one  where  It  was  assert- 
ed as  a  State  right.  In  Ely  v.  Jofiesy  Coxe,  182,  decided 
in  1792,  it  was  claimed  by  counsel  that  the  official  bond 
given  by  a  sheriff  to  the  king  was  in  the  nature  of 
recognizance,  and  bound  the  obligor's  land  from  the 
time  a  breach  of  the  condition  occurred,  and  that  a 
subsequent  conveyance,  either  by  the  obligor  or  his 
heir,  passed  the  land  subject  to  the  lien,  but  the  court 
did  not  deem  it  necessary  to  pass  upon  the  question, 
being  able  to  decide  the  case  upon  another  ground.  It 
certainly  has  never  received  judicial  approval,  and  so 
far  as  my  knowledge  extends,  no  law  officer  of  the 
State  has  ever  attempted  to  enforce  It.  For  over  one 
hundred  years  as  an  actual,  practical  prerogative  of 
government  It  has  neither  been  exerted  nor  reoog^ 
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Dized,  and  this  oiroomstanoe,  as  a  matter  of  oon- 
temporaneoos  and  long  continued  practice,  by  all 
departments  of  the  government,  would  seem  to 
negative  the  existence  of  the  right  with  great  em- 
phasis. A  prerogative  which  has  remained  so  long 
practically  useless  can  hardly  be  said  to  exist,  jpy  an 
act  passed  June  13, 1799  (Pat«  485),  it  was  enacted  that 
when  the  estate  of  any  decedent  was  insufficient  to 
pay  all  his  debts,  the  physician's  bill  during  the  last 
sickness,  funeral  expenses  and  judgments  entered  of 
record  during  the  life-time  of  the  decedent  should 
be  first  paid,  and  that  the  balance  of  the  estate  should 
be  distributed  among  his  creditors  in  proportion  to 
the  sums  due  to  them  respectively.  This  act  in  sub- 
stance has  continued  in  force  up  to  this  time.  Re- 
vision of  1831,  p.  766;  £lmor*s  Dig.  169;  Revision  of 
1846,  p.  846;  Nixon's  Dig.  (4th  ed.)  419.  In  the  first 
edition  of  J^ing  N.  J.  Justice,  published  in  1805,  it  is 
said  (p.  69) :  *'  All  the  ancient  law  learning  respecting 
the  priority  of  debts  is  entirely  done  away  by  the  act 
of  June  Id,  1799,'*  and  Mr.  Griffith  subsequently  de- 
clared it  to  be  his  opinion  that  our  laws  give  no  prefer- 
ence to  debts  of  any  kind  due  to  the  State ;  they  stand 
only  on  the  same  footing  as  other  debts  according  to 
their  degree.  4  Orif.  Law  Reg.  1281,  note  2.  And  an 
author  quite  as  eminent  as  a  jurist  as  any  name  that 
ever  adorned  the  American  bench,  has  stated  the  right 
of  preference  to  a  State,  in  this  countiy,  does  not  rest 
upon  the  common  law,  but  exists  only  where  given  by 
statute.  1  Kent's  Com.  248,  note  c.  The  Federal  gov- 
ernment unquestionably  possessed  as  high  a  preroga- 
tive right,  as  a  creditor,  as  any  sovereignty  could 
under  a  government  republican  in  form,  yet  it  never 
attempted  to  exercise  the  crown's  common  law  pre- 
rr>gative  in  this  respect,  but  as  early  as  1797  established 
A  right  of  preference  by  statute.  U.  S.  Rev.  Stat.  691. 
And  it  has  been  held  that  this  statute  must  be  strictly 
construed,  it  being  in  derogation  of  the  common  right 
of  creditors  of  the  same  class,  to  be  paid  equally.  1 
Kent's  Com.  247.  It  has  been  thrice  adjudged  in 
South  Carolina  that  this  prerogative  was  so  purely  an 
attribute  of  a  despotic  government,  and  so  strongly  in 
antagonism  to  the  cardinal  objects  of  a  government 
established  by  the  people  for  their  common  pro- 
tection and  security,  that  it  could  not,  either 
as  a  matter  of  law  or  reason,  be  held  to  belong 
to  the  latter,  as  of  its  inherent  functions  in  the 
absence  of  an  express  legislative  declaration  to 
that  efi'ect.  CommissUmera  of  Puhlio  AccoufUs  v. 
Qrtentooody  1  Dessaus.  460.  Arguments  of  counsel  will 
be  found  in  the  appendix,  p.  599.  State  v.  Harris,  2 
BaUey,  588;  Keckley  v.  Keckley,  2  Hill's  Ch.  266. 
Debts  which  arise  ex  contractu  and  are  therefore  due 
to  the  State  in  her  corporate  capacity,  or  debts  which 
arise  ex  delicto,  and  which  are  the  punishment  of  the 
law  for  misdemeanor  are  not  entitled  to  preference 
over  debts  due  to  the  citizen.  StaU  Bank  v.  Oibhs,  8 
McCord  (Law)  877.  Neither  the  research  of  counsel, 
nor  my  own  has  brought  to  my  attention  but  a  single 
case,  decided  by  an  American  court.  In  which  this 
right,  as  an  attribute  of  government,  has  received 
judicial  sanction.  Maryland^  6  Gill  &;  Johns. 

205.  This  case  does  distinctly  declare,  that  by  the 
adoption  of  the  common  law,  the  State  of  Maryland 
became  Invested  with  the  prerogative  In  question,  but 
not  of  its  harsh  and  oppressive  Incidents.  It  was  held 
the  State  simply  acquired  the  pre-eminent  right 
without  the  writ  of  protection  or  extent,  and  could 
only  enforce  the  right  by  such  remedies  as  the  citizen 


was  at  liberty  to  employ.  By  what  means  these  Inci- 
dents were  lost  is  not  stated.  I  think  it  would  be 
quite  difficult  to  show  how  they  were  lost,  unless  al- 
tered by  legislation.  I  think  If  the  right  Is  admitted 
at  all,  It  must  be  allowed  to  stand  In  all  Its  original 
vigor.  But  what  Is  more  pertinent  to  the  question  in 
hand,  it  was  also  held  In  this  case  that  any  act  which 
divests  the  title  of  the  debtor  and  puts  his  property  In 
the  hands  of  either  for  the  benefit  of  his  creditors  cuts 
out  the  right  of  the  State.  In  all  its  essential  features 
that  case  was  Identical  with  this.  The  treasurer  of 
the  Western  Shore  of  Maryland  had  on  deposit  In  the 
Bank  of  Maryland  when  It  became  insolvent  over 
$50,000,  the  bank  assigned  Its  property  to  trustees  for 
the  equal  benefit  of  Its  creditors,  and  thereupon  the 
State  filed  a  bill  in  equity,  alleging  that  the  trustees.  In 
the  proper  execution  of  their  trust,  were  bound  to  pay 
the  State  first  In  preference  to  the  other  creditors. 
Judgment  of  dismissal  was  pronounced  on  the  ground 
that  the  moment  the  debtor's  title  was  divested  by 
assignment  the  right  of  the  State  expired. 

In  my  opinion,  a  judgment  which  adjudges  this  pre- 
rogative to  the  State,  will  give  it,  what,  In  the  unani- 
mous judgment  of  a  long  line  of  distinguished  law 
officers  it  never  had,  if  their  persistent  refusal  to  assert 
It  can  be  regarded  as  any  evidence  of  their  judgment 
and  what  bas  but  feeble  support  In  the  judicial  opinion 
of  the  country.  My  judgment  Is,  the  State  does  not 
possess  the  prerogative  claimed.  But  If  my  examina- 
tion of  the  question  had  led  me  to  a  different  conclu- 
sion, still,  I  think  the  claim  could  not  be  sustained. 
The  authorities  of  both  countries  unanimously  agraed 
that  the  right  dies  the  moment  the  debtor's  title  is  di- 
vested. No  claim  was  made  by  the  State  In  this  case 
until  after  a  receiver  had  been  appointed.  That  ap- 
pointment Invested  him  with  full  power  to  sell,  assign, 
and  convey  all  the  property  of  the  corporation.  Rev. 
189,  S  72.  No  act  by  the  corporation  is  necessary  to 
complete  either  the  title  of  the  receiver  or  that  of  his 
purchaser.  Unlike  proceedings  under  bankrupt  laws 
no  assignment  by  the  debtor  or  commissioners  Is  re- 
quired. Title  is  divested  by  force  of  law,  and  such 
divestiture  is  perfect  and  absolute. 

The  order  asked  must  be  denied  and  the  petition 
dismissed. 


POSSESSION  ESSENTIAL  TO  MAINTENANCE 
OP  ACTION  FOR  BREACH  OP  WARRANTY. 

SUPRBMB    OOUBT  OF  MICHIGAN,    JANUARY  TEBBf, 

1878. 

Mattbson  v.  Vaughn. 

The  grantee  in  a  warranty  deed  who  has  never  been  In 
possession  actually  or  constructiTely,  cannot  maintain 
an  aotioD  on  the  covenant  on  the  ground  that  he  has 
been  evicted.* 

ACTION  upon  covenants  of  warranty  in  deed  from 
defendant  to  plaintiff.    The  facts  appear  in  the 
opinion. 
B.  Oeer,  for  plaintiff. 
A,  Blair  A  M.  V.  Montgomery,  for  defendant. 

Campbbll,  C.  J.  In  this  case  suit  was  brought  on 
the  covenants  of  a  warranty  deed,  made  by  Vaughn  to 
plaintiff  June  18,1868,  of  certain  lands  In  Lapeer  county, 

♦  See  contra,  overruling  Kortz  v.  Ckirpenter,  5  Johns.  V0» 
5?iatttt<*v.  Lamb,  66  N.Y.  499;  8.  0.,  »Am.  Eep.866- 
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upon  which,  as  it  afterward  turned  out,  Vaughn  had 
certain  illegal  tax  titles  and  nothing  more.  He  had 
never  been  in  possession,  and  Matteson  never  went 
into  possession.  The  legal  title  had  passed  from  the 
United  States,  in  1838,  to  Rodney  D.  Hill;  from  Hill 
to  Bostwick  and  Sterling  in  1851;  from  Sterling  and 
Bostwiok's  administrator  to  Adam  Van  Allen  in  1856 ; 
from  Van  Allen  to  Stephen  Clark  in  April,  1858,  and 
from  Clark  to  Hamilton  Littlefleld  in  November,  1865. 
The  court  found  that  the  Bostwick  title  was  not  legally 
conveyed,  so  that  Bostwiok*s  heirs  and  Littlefleld  held 
each  an  undivided  half. 

Sometime  in  1868  or  1869,  as  Matteson  testified,  he 
was  preparing  to  enter  on  the  land  and  lumber  on  it 
(the  land  having  always  been  vacant),  but  was  informed 
by  Littlefleld  that  he  was  owner  and  would  prosecute 
bira  if  he  did.  A  similar  warning  was  given  by  Little- 
field's  agent — all  the  conversations  taking  place  at  the 
city  of  Lapeer,  at  a  distance  from  the  land. 

The  court  below  held  the  action  on  the  covenants  of 
seizin,  and  against  incumbrances  barred  by  the  statute 
of  limitations,  but  allowed  a  recovery  for  Littlefield*8 
eviction,  as  it  was  held  to  be,  of  one  undivided  half, 
and  allowed  damages  to  the  extent  of  half  the  consid- 
eration and  interest  from  the  date  of  the  supposed 
eviction .  Matteson  brings  error,  claiming  that  none 
of  the  causes  of  action  are  barred,  and  that  the  dam- 
ages should  have  included  all  the  consideration,  with 
interest  from  the  date  of  the  deed. 

Some  questions  are  raised  by  defendant  In  error  con- 
cerning the  sufficiency  of  the  pleadings,  but  he  has  not 
brought  error,  and  the  view  we  take  of  the  case  ren- 
ders this  matter  unimportant. 

As  the  covenants  of  seizin  and  against  incumbrance 
wore  at  once  broken,  the  statute  of  limitation  at  onoe 
began  to  run  against  them,  as  against  all  other  personal 
actions,  and  they  were  barred  many  years  since.  No 
reason  has  been  suggested  upon  which  they  can  be  ta- 
Ken  out  of  the  statute,  and  we  do  not  perceive  how  they 
can  be  without  entirely  disregarding  its  terms. 

So  far  as  the  covenant  of  warranty  is  concerned  the 
situation  is  peculiar.  Vaughn  never  had  either  title  or 
possession.  His  void  deeds  could  not  draw  possession 
after  them  by  construction.  The  constructive  posses- 
sion, if  anywhere,  was  in  the  grantees  of  the  United 
States  from  the  beginning.  And,  inasmuch  as  Matte- 
son was  never  in  possession  actually  or  constructively, 
it  is  difficult  to  see  what  difi'erence  there  is  between 
his  original  and  his  present  position.  He  is  no  more 
excluded  now  than  he  has  always  been.  We  do  not 
comprehend  how  he  can  be  said  to  have  been  evicted. 

An  eviction,  according  to  all  the  best  authorities, 
means  some  change  in  the  possession  of  the  party  by 
the  disturbance  of  an  actual  or  constructive  possession, 
which  has  been  displaced  by  a  paramount  title  to  which 
the  party  has  been  compelled  by  law  or  by  satisfactory 
proof  of  genuineness  to  submit.  Some  of  the  authori- 
ties hold  that  there  can  be  no  eviction  of  one  who  is 
not  in  actual  possession .  Others  more  liberally  extend 
the  rule  to  a  constructive  possession.  But  it  would  be 
going  to  an  absurd  length  to  hold  that  a  person  can  be 
said  to  have  been  disturbed  or  evicted,  when  he  has 
never  had  either  kind  of  possession.  As  very  well 
remarked  by  the  Supreme  Court  of  New  York  in  St. 
John  V.  Palnier,  5  Hill,  599:  **The  mere  fact  of  a  su- 
perior title  in  a  third  person  can  never  amount  to  a 
breach  of  the  covenant  of  quiet  enjoyment.  The 
possession  of  the  covenanter  must  be  disturbed— he 


must  be  evicted  —  by  the  person  having  the  better 
title.  »• 

In  that  case  the  plaiutiflis  were  held  to  be  in  by  con- 
structive possession,  and  therefore  capable  of  being 
ousted  under  a  mortgage  derived  from  the  same  source 
of  title.  But  the  necessity  of  some  real  or  construct- 
ive possession  was  plainly  asserted  and  recognized. 
The  authorities  are  fully  considered  in  Rawle  on  Cove- 
nants, chapter  7.  The  doctrine  of  the  case  in  5  Hill  is 
quite  as  liberal  as  justice  or  g^ood  sense  will  warrant. 

The  substantial  remedy  in  such  cases  as  this  is  on 
the  covenants  of  seizin  and  those  against  incumbrance. 
If  a  party  does  not  choose  to  investigate  his  title  or 
enforce  his  possession  within  the  period  of  limitation, 
he  must  take  the  consequence  of  his  own  neglect. 

If  land  is  vacant  it  is  a  very  easy  matter  to  assume 
possession,  and  possession  may  ripen  into  a  good  title, 
while  if  disturbed  there  is  no  doubt  of  the  remedy  for 
eviction.  If  land  is  occupied  adversely,  the  policy  of 
the  law  requires  the  purchaser  to  inquire  Into  the  pos- 
sessor's title.  And  in  all  cases  prudence  and  the  usual 
course  of  business  will  dictate  the  propriety  of  some 
examination  Into  the  title.  If  a  purchaser  examines 
into  neither  title  nor  possession,  and  does  not  see  fit  to 
protect  himself  by  pi*oper  covenants.  It  is  his  own 
fault. 

As  in  our  opinion  the  plaintiff  in  error  has  a  larger 
judgment  than  he  could  lawfully  obtain  under  the 
facts  set  out  in  the  record,  he  has  no  cause  of  com- 
plaint, and  we  need  not  examine  into  the  specific 
errors  not  above  alluded  to. 

The  judgment  should  be  affirmed,  with  oostii. 


RECENT  ENGLISH  DECISIONS. 

DOMICIUS. 

Evidence  of  choice :  intention  not  executed,—  In  de- 
termining the  question  of  a  man*s  domicile  it  is 
material  to  consider  where  his  wife  and  family  have 
their  permanent  residence.  An  Intention  expi^ssed 
but  not  executed  cannot  countervail  existing  facts.  A 
testator,  a  native  of  Scotland,  acquired  a  domicile  In 
New  South  Wales,  where  he  was  possessed  of  a  station 
called  W.,  at  which  he.  for  some  time,  resided.  The 
portion  of  New  South  Wales  In  which  W.  was  situated 
was  afterward  separated  from  the  rest  and  made  into 
an  independent  colony,  under  the  name  of  Queens- 
land. Shortly  before  the  separation  the  testator  had 
ceased  to  reside  permanently  at  W.,  and  handed  over 
the  management  of  the  station  to  his  partner;  but  he 
was  still  part  owner  of  the  station,  and  frequently 
visited  it,  and  had  expressed  an  intention  to  reside 
there  at  a  future  time,  and  to  be  buried  there.  He 
was  a  member  of  the  Legislative  Assembly  of  Queens- 
land, and  took  an  active  part  in  the  political  business 
of  the  colony,  but  had  no  permanent  residence  there. 
His  wife  and  family  lived  at  a  house  which  he  had 
built  in  New  South  Wales.  He  died  suddenly  while 
on  a  visit  to  the  station  at  W.,  and  was  buried  there. 
Held  (affirming  the  judgment  of  the  court  below),  that 
the  testator  was  domiciled  in  New  South  Wales,  not 
in  Queensland.  Privy  Council,  January  28,  1878. 
PlaU  V.  Attomey-Chneral  of  New  Sout/i  Wales,  88  L. 
T.  Rep.  (N.  S.)  74. 

MYTDJBNOE, 

Inspectioh  of  documents:  pHvilege:  correspondence 
of  solicitors:  prior  action  against  pUUtUtHJ^,  leadina  to 
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acUon  over  (tgainst  d^endanL—  Where  an  action  bj  A. 
against  B.  gives  rise  to  an  action  over  by  B.  against 
C,  tlie  correspondence  between  the  solicitors  of  A. 
and  B.  is  privileged  from  inspection  by  C.  Q.  B.  Div., 
Febmary  14,  1878.  Bulloch  v.  CorrU,  88  L.  T.  Rep. 
(N.  8.)102. 

PABTNXBSHIP. 

Whcft  necessary  to  oonsUhUe :  pcniicipation  in  profits. 
—  By  an  agreement  entered  into  in  1871  t>etwen  M. 
and  the  trading  firm  of  8.  Brothers,  M.  agreed  to  pay 
8.  Brothers  the  sum  of  20002.,  which  was  to  be  invested 
by  them  in  the  purchase  of  a  steamer,  to  be  used  for 
purposes  of  trade.  For  this  sum  M.  was  to  receive 
interest  at  the  rate  of  6  per  cent  per  annum,  and  to 
have  one-eighth  interest  in  the  steamer;  i.  e.,  to  have 
one-eighth  of  the  annual  results  after  there  had  been 
deducted  therefrom  the  above-mentioned  6  per  cent, 
all  expenses  of  equipment,  and  a  further  sum  of  10 
per  cent  on  account  of  the  annual  depreciation  in 
value  of  the  steamer.  M.  also  agreed  to  pay  S. 
Brothers,  within  a  year  from  the  date  of  the  agree- 
ment, a  further  sum  of  40Q0L  ;  and,  on  payment  of  the 
last-mentioned  sum,  M.  was  to  become  interested  in 
all  the  business  of  the  firm  of  8.  Brothers  to  the  ex- 
tent of  three-sixteenths  of  the  wholc'and  was  to  cease 
to  have  the  said  one-eighth  interest  in  the  steamer. 
M.  duly  paid  to  8.  Brothers  the  2000(.,  and  also  paid 
them,  at  different  times,  various  sums,  not,  however, 
amounting  altogether  to  40001.  Held,  that  the  above- 
mentioned  agreement  did  not  constitute  M.  a  partner 
with  the  firm  of  8.  Brothers  in  respect  of  the  special 
venture,  i.  e.,  the  one  steamer.  Gh.  D.,  January  22, 
1878.    Meyer  v.  Sehacher,  88  L.  T.  Rep.  (N.  8.)  97. 

BUBKTTSHIP. 

St*reiy :  cUteraHon  in  risk :  alteration  in  principaVs 
contract :  hmdlord  and  tenant :  had  notice  to  quit :  fresh 
terms:  nevj  tenancy.— The  defendants  were  sureties  on 
a  bond  for  the  re-delivery  of  a  stock  of  700  sheep,  let 
by  the  plaintiff,  with  a  farm  and  lands  called  R.,  from 
year  to  year,  to  one  G.  B.,  such  bond  to  be  void  if  the 
said  Q.  B.  should,  at  the  determination  of  the  said 
tenancy,  deliver  up  to  the  plaintiff,  along  with  the 
said  farm  and  premises,  the  like  number,  species  and 
quality  of  good  and  sound  sheep  as  were  delivered  to 
the  said  Q.  B.  The  plaintiff  gave  G.  B.  notice  to  quit 
on  a  day  named,  which  would  have  been  bad  as  a  no- 
tice for  that  day ;  but  before  that  day  the  parties  met 
and  agreed  that  from  the  day  named  in  the  notice  to 
quit  the  rent  should  be  reduced  by  10/.,  and  a  field  of 
seven  acres  given  up  by  the  tenant.  The  jury  found 
that  this  new  agreement  with  the  tenant  had  not 
made  any  substantial  or  material  difference  in  the  re- 
lation between  the  parties  as  regards  the  tenant's 
capacity  to  do  the  things  mentioned  in  the  condition 
of  the  l>ond,  and  for  the  breach  of  which  the  action 
was  brought.  Held,  that  whether  there  is  such  a  sub- 
stantial or  material  alteration  in  the  risk  as  to  dis- 
charge the  surety  is  a  question  for  the  jury,  but  that 
there  had  been  such  an  alteration  in  the  contract 
between  the  plaintiff  and  G.  B.  as  to  constitute  a  dif- 
ferent contract  for  a  breach  of  which  the  defendants 
were  not  liable ;  and,  further,  that  the  tenancy  which 
was  contemplated  by  the  bond  ceased  by  the  operation 
of  the  notice  to  quit,  followed  by  the  fresh  agreement, 
and  that  the  defendants  consequently  were  not  liable 
in  respect  of  a  deficiency  of  sheep  arising  at  the  ex- 
piration of  the  new  tenancy.  C.  P.  Div.,  Dec  21, 1877, 
Eobne  v.  BrunskiU,  88  L.  T.  Rep.  (K.  8.)  106. 


RECENT  BANKRUPTCY   nBCISION8. 

COMPOSITION. 

fVlud  debts  itiduded  in:  injunction,—  Provable  debts 
created  by  fraud  are  included  in  and  bound  by  a  com- 
position in  bankruptcy.  An  injunction  to  restrain  the 
prosecution  of  an  action  against  the  bankrupt  in  a 
8tate  court,  during  the  pendency  of  a  composition,  is 
proper  where  installments  of  the  composition  have 
t>een  tendered  to  the  creditors,  and  the  bankrupt  is 
not  permitted  to  plead  the  composition  as  a  bar  to  the 
action.  U.  8.  Dist.  Ct.,  New  Jersey.  In  re  ShaferA 
Wesselhoefft,  17  Nat.  Bankr.  Reg.  118. 

HOMB8TXAD. 

Tenant  in  common. — The  interest  of  a  tenant  in  com- 
mon, not  exceeding  five  thousand  dollars  in  value,  in 
the  dwelling-house  and  land  actually  occupied  by  him 
as  a  homestead,  is,  by  the  Nevada  Constitution  and 
Laws,  exempt  from  forced  sale.  U.  8.  Dist.  Ct., 
Nevada.  In  re  Swearinger  A  Lamar,  17  Nat.  Bankr. 
Reg.  188. 

JUBISDICTION. 

1.  Of  State  courts  in  actions  against  bankrupt:  as- 
sionee.— If  the  assignee  does  not  choose  to  become  a 
party,  voluntarily,  to  a  suit  pending  in  the  name  of  the 
bankrupt,  the  court  in  which  such  suit  is  pending  has 
no  power  or  authority  to  make  him  a  party  or  to  compel 
him  to  submit  to  its  jurisdiction  and  control.  8up.  Ct., 
Louisiana.  Serra  i  Hijo  v.  Hoffman  A  Co,,  17  Nat. 
Bankr.  Reg.  124. 

2.  When  assignee  may  not  demar\d  stay  of  proceed  iugs , 
—Where  the  assignee  intervenes  at  a  proper  time  to 
defend  a  suit  pending  against  the  bankrupt,  he  has  no 
right  to  demand  a  stay  of  proceedings ;  nor  can  he 
plead  the  final  discharge  in  bar;  the  Bankrupt  Act 
gives  these  privileges  to  the  bankrupt  alone.  lb. 

8.  Where  jurisdiction  of  State  courts  not  ejected.— The 
jurisdiction  of  8tate  courts  over  pending  actions  is  not 
affected  by  the  adjudication  or  discharge  of  a  defend- 
ant, unless  such  adjudication  or  discharge  is  pleaded, 
lb. 

4.  AppeUaU  tribunals,— An  appellate  tribunal  will 
take  cognizance  only  of  matters  appearing  upon  the 
record  of  the  court  below.  A  discharge  obtained  pend- 
ing the  appeal  cannot  be  pleaded  in  the  appellate  court. 
Section  21  of  the  Bankrupt  Act  (§  6106,  U.  8.  R,  8.)  does 
not  apply  to  appellate  tribunals.  lb. 

6.  Residence:  parttiersWp.— Residence  or  carrying 
on  of  business  in  the  district  for  six  months  is  a  juris- 
dictional fact,  and  the  petition  must  contain  an  alle- 
gation showing  it.  But,  upon  an  application  for  a 
discharge,  the  creditors  may  show  that  the  alleged 
ground  of  jurisdiction  did  not  exist.  In  a  proceeding 
against  a  copartnership  the  court  must  acquire  juris- 
diction over  all  the  members  of  the  firm  in  order  to 
have  jurisdiction  over  any  of  them.  Where  the  peti- 
tion against  a  copartnership  alleged  as  the  ground  of 
jurisdiction  that  all  the  members  of  the  firm  had  re- 
sided in  the  district  for  the  necessary  period,  the  fact 
that  one  of  such  members  has  not  so  resided  defeats 
the  jurisdiction  of  the  court  as  respects  the  entire 
case.  U.  8.  Dist.  Ct.,  8.  D.  New  York.  In  re  Beals, 
17  Nat.  Bankr.  Reg.  107. 

8BT-OFV. 

Storage  receipt  issued  by  bankrupt:  tort,— The  bank- 
rupt was  extensively  engaged  in  manufacturing  flour 
and  storing  grain  in  an  elevator  attached  to  its  mill. 
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Defendant,  prior  to  the  bankruptcy,  and  in  iguoranoe 
of  the  insolvenoj  of  the  corporation,  purchased  a 
storage  receipt  which  had  been  issued  bj  it,  and  sub- 
sequently demanded  a  delivery  of  the  grain,  which 
was  refused.  In  an  action  brought  by  the  assignee  to 
recover  money  of  the  bankrupt  which  the  defendant 
had  in  his  possession  at  the  time  of  adjudication,  held, 
that  the  value  of  the  grain  so  converted  might  be  set 
off.  Where  the  set-off  is  founded  on  a  duty  which  the 
plaintiff  owes  the  defendant,  the  wrongful  act  can  be 
waived  and  a  set-off  is  proper;  but  where  the  cause  of 
action  is  a  tort,  then  the  wrongful  act  cannot  be 
waived.  U.  8.  Dist.  Ct.,  Minnesota,  McCabtv.  Win- 
ship,  17  Nat.  Bankr.  Beg.  118. 

BUBBTTBHIP. 

What  consWiites.— Prior  to  the  commencement  of 
the  proceedings,  the  bankrupt  sold  his  interest  in  a 
firm  of  which  he  was  a  member  to  B.,  his  partner,  at 
the  same  time  agreeing  to  pay  all  the  firm  debts,  and 
to  Indemnify  B.  against  any  liability  thereon .  jETeld, 
that  as  between  themselves  the  bankrupt  became  the 
principal  debtor,  and  E.  surety  for  him  as  to  all  the 
debts  of  the  firm,  and  that  £.  could  not  make  proof 
for  the  respective  differences  between  the  total 
amount  of  the  firm  debts  and  the  dividends  which  the 
estate  will  pay  thereon  as  a  contingent  debt  under 
section  5068,  when  he  has  not  paid  any  part  of  such 
differences.  U.  8.  Dist.  Ct.,  S.  D.  New  York.  In  re 
Phelps,  17  Nat.  Bankr.  Beg.  144. 

TBADSSMAN. 

Who  is:  saloon  keeper,— A  saloon  keeper  who  pur- 
chases liquors  and  segars  in  quantities,  and  some  on 
credit,  and  sells  them  at  retail  for  cash  and  on  credit, 
is  a  merchant  or  tradesman  within  the  meaning  of 
the  seventh  subdivision  of  section  6110.  U.  8.  Dist. 
Ct.,  8.  D.  New  York.  In  re  Sherviood,  17  Nat.  Bankr. 
Reg.  112. 


COURT  OF  APPEAL8  ABSTRACT. 

▲TTAOHMSKT. 

1.  Provisions  of  old  Code,  setiUon  227,  apply  to  New 
York  Common  Pleas.—  The  provision  of  section  227  of 
the  old  Code,  which  authorizes  the  issuing  of  an  at- 
tachment, that  **  for  the  purposes  of  this  section  an 
action  shall  be  deemed  commenced  when  the  sum- 
mons is  issued,  provided,  however,  that  personal  ser- 
vice of  such  summons  shall  be  made,  or  publication 
thereof  commenced  within  thirty  days,**  applies  gen- 
erally to  courts  having  authority  to  issue  attachments, 
including  the  New  York  Common  Pleas.  Motion  for 
reargument  denied.  AUeti  v.  Ifeyer.  Opinion  per 
Curiam, 

2.  Order  to  take  deposition  of  unwiUing  witness,  under 
section  401  of  old  Code,—  An  order  for  taking  the  de- 
position of  a  witness  who  refuses  to  make  an  affidavit, 
under  section  401  of  the  old  Code,  is  authorized  in  case 
of  an  application  for  an  attachment.  8uch  application 
is  a  motion  within  the  section.  lb. 

3.  Appealable  order:  order  granting  attachment,— 
An  order  granting  an  attachment  is  not  appealable  to 
this  court,  unless  it  presents  a  question  of  law  or  abso- 
lute legal  right.  But  if  the  order  is  granted  in  a  case 
not  authorized,  or  if  there  is  an  entire  absence  of 
facts  proved  justifying  it,  the  case  would  present  a 
question  of  law  and  be  appealable.  lb. 

[Decided  January  15, 1878.] 


CORPORATION. 

Neglect  to  elect  ojjlcers:  rights  of  stockholders:  statu- 
tory  construction:  mandamus,— The  provision  of  2  R. 
R.  604,  i  8,  declaring  that  if  the  election  for  directors 
of  any  bank  or  other  incorporated  company  of  this 
State  shall  not  be  duly  held  on  the  day  designated,  "  it 
shall  be  the  duty  of  the  president,  etc.,  to  notify  and 
cause  an  election  for  directors  to  be  held  within  sixty 
days  immediately  thereafter,*'  applies  to  manufactur- 
ing corporations  formed  under  the  act  of  1848,  and  the 
provisions  of  sections  8  and  4  of  the  last-men- 
tioned act  in  reference  to  the  election  of  officers  do 
not  control  and  are  not  In  conflict  with  the  statute 
first  named .  Accordingly  where  the  managing  officers 
of  a  manufacturing  corporation,  in  case  of  the  failure 
to  hold  an  annual  election  as  provided  by  the  statute, 
refused  to  give  the  notice  and  hold  the  election  pro- 
vided for  by  2  R.  8.  604,  i  8,  held,  that  a  stockholder 
was  entitled  to  a  peremptory  mandamus  to  compel 
them  to  do  so.  Order  below  affirmed.  People  ex  ret. 
Miller  v.  Cumming,  Opinion  by  Miller,  J. 
[Decided  February  5, 1878.] 

MVIDBNOS. 

L  Privileged  question :  inquiry  as  to  arrest  of  witness* 
—The  defendant  while  upon  the  stand  as  a  witness  in 
his  own  behalf,  In  a  criminal  trial,  was  asked  this 
question :  **  How  many  times  have  you  been  arrested  ?  '* 
Held,  that  defendant  was  privileged  from  answering 
the  question,  and  that  an  objection  on  this  ground 
would  be  well  taken  by  his  counsel  and  an  exception 
to  the  ruling  of  the  court,  requiring  him  to  answer,  was 
available  to  him  as  a  ground  of  error.  Judgment  of 
General  Term  reversing  judgment  of  court  below 
affirmed.  People,plaintijBtin  error,  y,  Broum,  Opinion 
by  Church,  C.  J. 

[Decided  February  19, 1878.    Reported  below,  8  Hun, 
662.] 

2.  Admissions  by  agent:  when  not  allowable  against 
principcU — In  an  action  against  a  street  raUroad  com- 
pany for  damages,  for  negligently  running  over  a  child, 
held,  that  statements  of  defendant's  conductor  in 
charge  of  the  car  causing  the  accident,  made  long  after 
tlie  accident  took  place,  were  inadmissible  either  to 
establish  the  driver's  negligence  or  to  contradict  the 
testimony  of  the  conductor,  who  was  sworn  as  a  wit- 
ness for  defendant  upon  immaterial  answers  con- 
cerning matter  not  given  on  direct  but  drawn  out  on 
cross-examination.  Judgment  below  reversed  and 
new  trial  granted.  Furtt  v.  Second  Avenue  R,  R,  Co. 
Opinion  by  Rapallo,  J. 

8.  Practice  at  trial:  ohjections  and  waiter.— After 
repeated  objections  on  the  part  of  defendant  had  been 
made  to  the  questions  put  to  a  witness  for  the  plain- 
tiff and  overruled,  he  answered  that  the  conductor 
told  him  he  thought  the  driver  did  not  look  or  the 
child  would  not  have  been  run  over.  Plaintiff's  coun- 
sel then  proposed  to  have  the  answer  stricken  out,  it 
appearing  from  the  answer  that  it  was  manifestly 
matter  of  opinion.  Defendant's  counsel  declined  to 
accept  this  proposition  and  elected  to  retain  his  excep- 
tion. The  court  made  no  ruling  and  gave  no  Instruc- 
tion on  the  subject.  Heldf  that  the  action  of  defend- 
ant's counsel  was  proper  and  his  exception  was  avail- 
able to  entitle  defendant  to  a  new  trial.  lb. 
[Decided  February  19, 1878.] 
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ITRS  INSURANGB. 

Conditions  in  policy:  acta  of  agent:  aiUhority  of 
ogenL  —  Atre  iusursnoe  polioj  oontaiued  these  oou- 
ditioDB:  **If  the  premUes  herebj  insured  shall  become 
vacated  by  the  removal  of  the  owner  or  occupant,  and 
Ro  remain  for  more  than  fifteen  days  without  notice  to 
the  company  and  consent  indorsed  hereon,  then  the 
policy  shall  be  void.**  "And  it  is  further  expressly 
covenanted  by  the  parties  hereto  that  no  officer,  agent 
or  representative  of  this  company  shall  be  held  to  have 
waived  any  of  the  terms  and  conditions  of  the  policy 
unless  such  waiver  shall  be  indorsed  hereon  in 
writing.**  "  This  policy  is  made  and  accepted  upon 
the  above  express  condition.*'  The  house  which  was 
insured  was  vacated  by  its  tenant,  and  the  owner  upon 
the  same  or  the  next  day  asked  the  agent  of  the  com- 
pany, and  the  one  from  whom  he  had  procured  the 
policy,  if  he  would  g(ve  consent,  and  asked  him  to 
indorse  It  upon  the  policy.  The  agent  gave  oral  con- 
sent, and  said  it  need  not  be  indorsed  on  the  policy,  as 
he  would  make  a  memorandum  of  it  in  the  register  he 
kept  of  insurances.  He  made  the  memorandum  prom- 
ised but  did  not  indorse  consent  upon  the  policy. 
The  company  received  no  notice  of  these  things. 
Held^  that  the  act  of  the  agent  did  not  constitute  a 
waiver  of  the  condition  so  as  to  bind  the  company,  and 
the  company  was  not  liable  upon  the  policy  for  a  loss 
occurring  more  than  fifteen  days  after  the  house  had 
become  vacant.  Order  below  granting  a  new  trial  re- 
versed. Walsh  V.  Hartford  Fire  Ins.  Co.  Opinion  by 
Andrews,  J.  Allen,  Rapallo  and  Earl,  JJ.,  concurred. 
Church,  0.  J.,  and  Folger  and  Miller,  JJ.,  dissented. 
[Decided  March  19,  1878.  Reported  below,  9  Hun, 
421.] 

BBCOBDIKO  AGT8. 

WlMt  necessary  to  entifle  purchaser  to  benefit  of:  good 
faith.  —  A  purchaser  to  have  the  benefit  of  the  record- 
ing acts  must  be  a  purchaser  in  good  faith,  that  is, 
without  notice  actual  or  constructive  of  any  outstand- 
ing or  other  title,  but  also  for  a  valuable  consideration. 
Judgment  below  affirmed.  WeUs  v.  Ross.  Opinion 
by  Allen,  J. 

WAIYXB. 

AeHon  by  State  to  recover  moneys  paid  on  contract 
iUegaUy  entered  into :  ratificcUion  of  conixadt  after  fcnoti^l- 
ed^ye  of  fraud.  —  In  an  action  by  the  State  to  recover 
dunages  for  the  loss  suifered  by  the  State  by  reason  of 
fraudulent  canal  contracts  entered  into  between  de- 
fendants and  the  State,  it  was  alleged  that  the  State 
was  induced  to  enter  into  the  contracts  by  a  fraud- 
ulent combination  between  defendants  and  others  and 
certain  acts  amounting  to  false  representations,  for 
the  purpose  of  preventing  competition.  As  a  defense 
it  was  set  up  that  after  the  knowledge  of  these  fraud- 
ulent acts  had  come  to  the  State  authorities  and  the 
legislature  the  legislature  directed  the  completion  of 
the  contracts  or  some  of  them,  and  payment  to  be 
made  in  case  the  contracts  were  completed,  and  for 
the  payment  for  work  actually  done  in  case  the  con. 
tracts  were  annulled.  Held,  that  the  State,  in  accept- 
ing the  work  and  making  payment,  manifested  an  in- 
tention to  waive  its  rights  to  recover  damages  for  the 
fraudulent  combination  through  which  the  contracts 
were  entered  into,  and  that  it  could  not  maintain  the 
action.  Judgment  below  affirmed.  People  v.  Lord. 
Opinion  by  Bapallo,  J. 
LDecided  January  15, 187&] 


wnji. 
Construction  of:  perpetuities.  —  The  testator  directed 
his  executors,  at  the  expiration  of  four  years  after  his 
decease,  to  sell  his  real  estate  and  pay  over  the  pro- 
ceeds to  the  Bishop  of  Raphoe  upon  the  trusts  men- 
tioned, and  until  the  sale  he  directed  them  to  rent  the 
real  estate,  and  after  paying  taxes,  etc.,  to  deposit  the 
balance  of  the  rents  in  a  savings  bank,  and  pay  the 
money  thus  deposited,  with  the  residue  of  his  personal 
estate  and  the  proceeds  of  the  sale  of  his  real  estate,  to 
the  Bishop  of  Raphoe  upon  the  trusts  mentioned. 
Held,  (1)  that  the  direction  to  rent  the  real  estate  and 
deposit  the  rents  during  four  years  was  a  suspension 
of  the  power  of  alienation  not  limited  by  life  and  was 
void ;  (2)  that  the  direction  as  to  the  disposition  of  the 
personal  estate,  and  of  the  proceeds  of  the  real  estate 
at  the  end  of  four  years  to  the  Bishop  of  Raphoe, 
would  not  be  invalid  if  he  was  to  receive  them  absolutely 
for  his  own  use,  but  (8)  as  he  was  to  receive  them  merely 
as  trustee  for  certain  trusts,  and  consequently  could 
not  unite  with  the  heirs  or  others  in  the  disposition  of 
this  fund,  the  power  of  alienation  would  be  suspended 
during  the  four  years,  and  the  provision  was  void  as 
being  against  the  statute  relating  to  perpetuities.  Judg- 
ment below  affirmed.  Oarvey  v.  McDevitt.  Opinion 
by  Earl,  J. 

[Decided  February  19, 1878.    Reported  below,  11  Hun, 
467.] 


ASSIGNMENTS  UNDER  STATE  LAW. 

IN  WiUiams  v.  Pitts,  decided  by  Mr.  Justice  Angle 
of  the  Supreme  Court  of  this  State  at  the  Ontario 
equity  term,  held  on  the  third  Monday  of  March,  the 
question  was  as  to  the  validity  of  a  general  assignment 
with  preferences.  The  court  held  in  substance  as  fol- 
lows: 

If  Bostwick  V.  BwmeU,  11  Hun,  801,  be  sound  this 
motion  should  be  granted,  for  it  holds  that  an  assign- 
ment giving  preferences  is  not  only  void  as  against 
proceedings  under  the  bankrupt  act,  but  it  also  holds 
that  it  is  void  in  the  State  courts  as  to  persons  claim- 
ing under  State  adjudications  or  under  the  process  of 
State  courts.  The  opinion  ux  the  above  case,  written 
by  Justice  Barnard,  and  concurred  In  by  Justice  Gil- 
bert, refers  to  none  of  the  adverse  decisions  and  it  is 
opposed  to  the  following: 

Dodge  v.  Sheldon,  6  Hill,  9;  Seanym  v.  Stoughton,  8 
Barb  Ch.  844;  Schryock  v.  Bashore,  18  Nat.  Bankr. 
Reg.  481,  496;  Atlcins  v.  Speer,  8  Mete.  490;  Mdltbie  v. 
Hotchkiss,  88  Conn.  80;  S.  C,  16  Nat.  Bankr. 
Reg.  486;  S.  C,  9  Am.  Rep.  864;  Bromieyv.  Goodrich, 
40  Wis.  131;  S.  C,  22  Am.  Rep.  685;  In  the  matter  of 
Beisent^uO,  16  Nat.  Bankr.  Reg.  228. 

If  Bostwick  V.  Burnett  were  the  only  case  in  this 
State  on  the  point,  I  shoifld  obediently  follow  it,  not- 
withstanding the  array  of  other  authorities  opposed, 
but  Dodge  v.  Shelden  and  Seaman  y,  Stoughton  are  each 
of  equal  dignity  and  authority  with  it  in  our  own 
State,  although  not  so  recent,  and  appear  to  me  so 
plainly  sound  in  principle  that  I  deem  myself  at  liber- 
ty to  follow  these,  and  the  numerous  corresponding 
decisions  also  cited  and  order  judgment  for  the  de- 
fendant in  this  case,  and  by  so  doing  hold  that,  al- 
though an  assignment  giving  preferences  is  void  under 
the  bankrupt  act  under  the  conditions  therein  pro- 
vided, it  is  void  only  as  to  persons  and  proceedings 
under  that  act,  and  except  as  to  such  persons  and  pro- 
ceedings it  is  as  valid  as  ever. 
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PABTISS  :  IN  ACTIONS  BEI^TINO  TO   OORPOBATION8 : 

STOOKHOLDEBS.  —  Where  any  fraud  has  been  perpe- 
trated by  the  directors  of  a  corporation,  bj  which  the 
property  or  interest  of  the  stockholders  is  affected,  the 
stockholders  can  come  in  as  parties,  and  ask  that  their 
property  shall  be  relieved  from  the  effect  of  such  fraud, 
but  the  question  is  raised  whether  they  can  so  come  in 
in  a  suit  where  there  will  be  nothing  left  for  the  stock- 
holders .  U.  8 .  Cir.  Ct . ,  Indiana,  March  18, 1878.  Bay- 
lis8  V.  Lafayette^  Muncie,  etc,,  R,  R.  Co,  (Ch.  Leg. 
News.) 

Bankruptoy:  of  oobporation :  bank:  dutixsof 
DIBECTOB8. — 1.  The  bankruptcy  of  a  corporation 
does  not  put  an  end  to  the  corporate  existence,  nor 
vacate  the  office  of  its  directors.  2.  After  a  chartered 
bank  has  been  adjudicated  a  bankrupt,  a  member  of 
its  last  active  board  of  directors  (the  board  in  exist- 
ence when  the  failure  occurred  and  the  act  of  bank- 
ruptcy was  committed)  cannot  buy  up  claims  against 
it  at  a  discount,  and  entitle  himself  to  credit  therefor 
at  full  face  value  in  settlement  with  creditors,  on  his 
personal  liability  as  a  stockholder.  At  least,  this  can- 
not be  done  so  as  to  defeat  the  suit  of  a  creditor  who 
commenced  his  action  before  the  bought  up  claims 
were  actually  applied  in  extinguishment  of  the  stock- 
holder's personal  liability,  and  whilst  the  stockholder 
held  them,  as  transferee,  open  against  the  bank,  he 
not  having  surrendered  or  canceled  them  until  after 
the  action  was  brought.  Sup.  Ct.,  Georgia,  Feb.  19, 
1878.    Holland  v.  Heyman, 

Bond:    of  United  States  reyenxts  GOi<iiBCTOB: 

BUBBTIBS  NOT  lilABLE  TO   PBIVATB  INDIVIDUALS   FOB 

TOBT  OF  GOiiLECTOB: — A  United  States  revenue  Col- 
lector and  his  securities  are  not  liable  in  a  suit  upon 
the  bond  of  the  collector  for  a  tort  or  injury  com- 
mitted by  one  of  the  deputies  of  the  collector  upon 
the  property  of  the  plaintiff.  Such  bond  is  for  the 
indemnity  of  the  United  States  alone,  not  for  private 
individuals  injured  by  the  wrongs  and  torts  of  the 
collector  and  deputies.  The  collector  might  be  pro- 
ceeded against  under  section  3169  of  the  Revised 
Statutes  (U.  S.)  Sup.  Ct.,  Georgia,  Feb.  19, 1878. 
Clarke  v.  United  States, 

COBPOBATION:  UABrLITYOF  STOOKHOLDEBS:  CON- 

STBUonoN  OF  New  Yobk  statute.—  Defendant  was 
stockholder  in  a  company  organized  under  a  general 
act  authorizing  the  formation  of  corporations  for 
manufacturing  purposes,  etc.,  passed  by  the  Legisla- 
ture of  New  York,  'which  provides,  section  10,  that  all 
the  stockholders  of  every  company  incorporated 
under  this  act  shall  be  severally  individually  liable 
to  the  creditors  of  the  company  to  an  amount  equal  to 
the  amount  of  stock  held  by  them  respectively  upon 
all  debts  and  contracts  of  the  company  until  the  whole 
amount  of  capital  stock  fixed  by  the  company  shall 
have  been  paid  in,  and  a  certificate  thereof  made  and 
recorded  as  required  In  sectfon  11,  which  provides 
that  the  president  and  a  majority  of  the  trustees  shall, 
within  thirty  days^af  ter  the  payment  of  the  last  install- 
ment of  the  capital  stock,  make  a  certificate  of  the 
amount  of  the  capital  stock  fixed  and  paid  in,  to  be 
sworn  to  by  such  officers  and  recorded  in  the  county 
wherein  the  business  of  the  company  is  carried  on. 
Section  2i  provides  that  no  stockholder  shall  be  per- 
sonally liable  for  any  debt  so  contracted  which  is  not 
to  be  paid  within  one  year  from  the  time  of  contracting 


nor  unless  suit  is  commenced  against  the  company 
within  one  year  after  the  debt  becomes  due,  and  no 
suit  shall  be  brought  against  any  stockholder  until  an 
execution  against  the  company  is  returned  unsatisfied 
in  whole  or  in  part  :  Held,  that  the  liability  of  the 
stockholder  grows  out  of  his  contract  in  becoming  a 
stockholder,  a  liability  in  the  first  instance,  and  is 
not  a  penalty  or  In  the  nature  of  a  penalty  or  for- 
feiture for  the  non-performance  of  duties  or  acts  of 
the  officers.  The  provisions  of  the  statute  referred 
to  are  mere  limitations  of  liability,  and  not  condi- 
tions upon  which  liability  is  imposed.  The  courts 
of  this  State  may  enforce  such  contracts.  Sup.  Ct., 
Florida,  January  term,  1878.    Flash  v.  Conn, 

HoMSETTEAD:  what  does  not  constitute  FAMIIjT 

so  AS  TO  ENTiTi«E  TO.— Where  a  single  man,  a  cripple, 
lived  on  his  plantation,  having  with  him  no  relatives 
or  connections,  with  whom  certain  servants  resided 
with  their  children  and  grandchildren  in  the  same 
house,  managed  his  domestic  affairs  and  ministered  to 
his  infirmities,  having  his  confidence  and  friendship  as 
faithful  servants,  he  had  no  such  family  as  entitled 
him  to  a  homestead.  Sup.  Ct.,  Texas,  Jan.  15, 1878. 
Howard  v.  Marshall  (Texas  L.  J.) 

Neolioence:  passenobb  i«anding  fbom  steam- 
boat.—Appellee  was  a  passenger  on  one  of  the  boats 
belonging  to  appellant,  and  was  injured  while  on  the 
staging,  going  ashore,  being  struck  by  the  handles  of  a 
coal  box  in  the  hands  of  the  workmen  of  the  boat. 
This  was  at  Quiucy,  and  it  was  maintained  that  ap- 
pellee ought  to  have  remained  in  the  cabin  for  the  two 
hours  the  boat  was  to  remain  at  the  wharf.  Beld^ 
that  such  an  objection  is  untenable.  That  appellee,  in 
thus  lauding,  could  not  be  held  to  extraordmary  care 
and  prudence,  as  there  was  no  appearance  of  danger. 
There  was  no  similarity  in  this  to  the  case  of  a  passen- 
ger attempting  to  leave  a  train  before  reaching  the 
platform.  Carriers  of  passengers  for  hire  are  bound  to 
the  utmost  care  and  diligence  in  providing  for  their 
safety,  by  the  use  of  efficient  and  suitable  modes  of 
carriage,  and  in  managing,  directing  and  using  these 
means  thus  provided.  The  decrees  of  care,  vigilance, 
and  skill,  are  the  highest;  and  the  responsibility  is  for 
the  least  neglect  known  to  the  law  short  of  insurance. 
Sup.  Ct.,  Dliuois,  Feb.  9,  1878.  Keokuk  N.  L,  Packet 
Co,  V.  Trtue, 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
AprU2,1878: 
Judgment  affirmed,  with  costs  —  Kincaid  v.  Archi- 
bald; Mullerv.  McKesson;  Jones  v.  Smith;  Calvo  v- 

Da  vies;   Bexter  v,  Starin;   Duffleld  v,  Horton. 

Order  affirmed,  with  costs  — In  the  matter  of  the 
petition  of  Chapman  to  vacate  an  assessment. Ap- 
peal dismissed  without  costs  to  either  party  in  this 
court  —  Hunter  v,  Hatfield. Motion  denied  —  Wet- 
more  V.  Smith. Motion  for  reargument   denied 

with  $10  costs  -Littaner  v.  Gk>ldman ;  New  v,  Niooll ; 

Bruce  v.  Carter. Order  reversed  and  judgment  on 

report  of  referee  affirmed,  with  costs  —  Crawford  v, 

O'Connor. Judgment  of  General  Term  reversed 

and  judgment  on  verdict  affirmed,  with  costs.  Also, 
appeal  from  order  of  General  Term  dismissed,  without 
costs  to  either  pai-ty  —  Olcott  v.  MacLean.  T 

L^.y.L.^^V^      KVJ,  ^ ^VJV     1V-, 
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CORRESPONDENC5E. 

Th»  Coukt  of  Arbitration. 
To  tht  Editor  of  the  Albany  Law  Journal : 

Sir  —  On  Taesdaj,  April  2, 1878,  the  ohalrmau  of  the 
oommittee  ou  waja  and  means  reported  to  the  assem- 
hly  the  tapply  bill  for  the  ensuing  flsoal  jear  beginning 
October  1, 1878.  That  bill  oontaina  an  appropriation 
of  twenty-six  thousand  dollars  for  the  salaries  of  the 
arbitrator  and  clerk  of  the  Court  of  Arbitration  of  the 
Chamber  of  Commerce  of  the  State  of  New  York  for 
the  two  years  from  October  1, 1877,  to  October  1, 1879, 
at  the  rate  of  ten  thousand  dollars  a  year  for  the  arbi- 
trator and  three  thousand  dollars  per  year  for  his  clerk. 

So  far  as  it  is  an  appropriation  for  the  year  ending 
October  1,  1878,  this  bill  reverses  the  action  of  the 
legislature  of  1877,  for  that  body  not  only  struck  this 
appropriation  out  of  the  supply  bill  of  that  year,  but 
in  the  assembly,  I  believe,  passed  an  act  abolishing  the 
court  as  a  useless  luxury  which  was  not  of  the  slightest 
benefit  to  any  one  except  the  two  fortunate  officials 
who  did  nothing  whatever  but  draw  their  very  boun- 
tiful salaries,  and  laugh  at  the  ease  with  which  the 
members  of  the  Chamber  of  Commerce  had  been  be- 
gniled  into  procuring  them  such  well-paid  sinecures. 

The  Court  of  Arbitration  was  created  by  act  of  leg- 
islature passed  June  5, 187&,  chapter  405,  Laws  of  1875. 
Among  other  things  that  act  provided  section  8,  **  that 
the  salary  of  the  arbitrator  shall  be  at  the  rate  of  ten 
thousand  dollars  per  annum,  commencing  xoith  the  1st 
day  of  Jantiary,  1875,  and  shall  be  raised  and  paid  out 
of  the  State  treasury,  on  the  warrant  of  the  comp- 
troller, in  the  same  manner  as  salaries  of  judges  of  the 
Supreme  Court.  The  salary  of  the  arbitration  clerk 
shall  be  three  thousand  dollars  per  annum,  commenc- 
ing at  the  same  periods  and  shall  be  raised  and  paid  in 
the  same  manner.** 

Section  29  prescribes  that,  ''  in  every  case  tried  by 
said  Court  of  Arbitration,  the  sum  of  twenty  dollars 
is  to  be  paid  to  the  arbitration  clerk,  by  each  of  the 
respective  parties  thereto;*'  and  the  same  section 
also  provides  for  certain  smaller  sums  to  be  paid  to  the 
clerk  for  such  services  as  he  would  naturally  be  called 
upon  to  render  in  the  course  of  the  action,  and  then 
provides,  that  "the  arbitration  clerk  shall  make  a 
sworn  return  on  the  first  day  of  each  month  of  all  the 
fees  received  by  him  pursuant  to  this  section,  during 
the  preceding  year,  and  file  the  bame  with  the  treas- 
urer of  the  State  of  New  York,  and,  at  the  same  time, 
he  shall  pay  over  all  moneys  received  by  him  for  such 
fees  during  such  month  to  the  said  treasurer,  to  be  ap- 
plied toward  paying  the  salary  of  said  arbitrator  and 
the  arbitration  clerk  ** 

The  act  from  which  I  make  the  above  citations  was 
amendatory  of  chapter  278  of  the  Laws  of  1874,  which 
provided  that  the  salaries  of  the  arbitrator  and  clerk 
should  be  fixed  and  paid  by  the  Chamber  of  Com- 
merce. 

It  will  be  seen  that  the  act  of  1875  provides,  that  the 
lalaries  of  the  arbitrator  and  his  clerk  shall  be  paid 
for  nearly  six  mouths  before  the  time  of  the  organiza- 
tion of  the  court,  and  I  assume  that  the  salaries  from 
January  1, 1875,  to  October  1, 1876,  have  been  so  paid. 
The  appropriation  to  pay  those  salaries  for  the  fiscal 
year  ending  October  1, 1876,  is  to  be  found  at  pages  24 
and  25,  Laws  of  1876. 

It  win  be  seen,  therefore,  that  these  gentlemen  have 
received  from  the  treasury  of  the  State  the  following 


sums  as  and  for  their  salaries  from  January  1,  1876,  to 

October  1,1877: 

The  Arbitrator $17,500 

The  Clerk 5,260 

Total $22,750 

The  bill  now  before  the  assembly  proposes  to  pay 
the  same  gentlemen  out  of  the  State  treasury  as  and 
for  their  salaries  from  October  1, 1877,  to  Octot>er  1, 
1879,  as  follows : 

The  Arbitrator $20,000 

Theaerk 6,000 

$26,000 

In  view  of  this  enormous  outlay  of  public  money,  it 
is  reasonable  to  ask  what  has  been  done  to  earn  it,  and 
the  question  is  easily  answered  from  the  public  records. 
The  clerk  of  the  court  has  performed  his  duty  under 
section  29,  so  far  as  to  render  to  and  file  with  the  State 
treasurer  up  to  October  1,  1876,  seven  sworn  state- 
ments, which  he  probably  believed  to  be  true  at  the 
time  he  made  them.  But  according  to  his  statements, 
so  made  and  filed,  the  receipts  and  payments  by  him 
under  section  29,  were  as  follows : 

June  to  September  80, 1875 $124  00 

September  30, 1875,  to  January  1, 1876 189  35 

January  1, 1876,  to  February  1, 1876 140  50 

February  1, 1876,  to  March  1, 1876 80  00 

Marchl.  1876,  to  June  1,  1876 161  00 

June  1, 1876,  to  July  1, 1876 120  00 

July  1, 1876,  to  October  1, 1876 180  50 

Total  (nineteen  months) $995  85 

During  this  period  as  I  have  shown  the  salaries  paid 
to  the  arbitrator  and  clerk  amounted  to  $22,750. 

The  amcmut  so  returned  and  paid  over  to  the  State 
treasurer  would  amount  to  about  the  equivalent  of 
twenty-five  cases,  heard  and  determined  by  or  sub- 
mitted to  the  Court  of  Arbitration  during  the  nineteen 
months  intermediate  June  5, 1875,  and  October  1, 1876, 
and  the  docket  of  that  court  shows  that  many  and 
more.  But  as  careful  examination  as  I  have  been  able 
to  make  will  show  that  even  out  of  these  twenty-five 
cases  only  about  six  were  ever  submitted  to  that 
court;  and  that  the  remainder  were  cases  (one  of 
which  was  a  case  of  my  own)  which  were  tried  before 
the  arbitrator  as  a  referee,  appointed  by  one  of  the 
superior  courts  of  record,  in  all  of  which  he  received 
the  enormous  referees*  fees  for  which  he  is  somewhat 
noted.  It  is  thus  made  clearly  to  appear  that,  in  at 
least  nineteen  of  these  cases,  the  arbitrat(»r  has  caused 
or  permitted  said  cases  to  be  entered  upon  the  docket 
of  his  Court  of  Arbitration  as  if  the  same  had  been 
regularly  commenced  and  tried  in  that  court ;  and  to 
keep  up  the  illusion,  the  forty  dollars  which  the 
statute  requires  shall  be  charged  by  the  court  in  each 
case  has  been  paid  into  the  treasuxy  of  the  court  by 
some  one,  out  of  the  sums  so  received  by  the  arbitra- 
tor as  referee,  and  the  balance  has  been  retained  by 
him  in  addition  to  the  $17,500,  received  by  him  from 
the  State. 

As  nearly  as  I  can  get  at  it,  the  fees  received  by  him 
as  such  referee  in  these  nineteen  cases  or  thereabouts 
will  amount  to  six  thousand  dollars. 

Since  October  1, 1876,  the  Court  of  Arbitration  has 

done,  substantially,  no  business;  and  yet  it  is  now 

proposed  to  reward  the  arbitrator  with  $20,000  —  f oi 

doing  nothing.  ^   ^,  ^^^_ 

^      T.  M.  Tyng. 
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NEW  BOOKS  AND  NEW  EDITIONS. 

Washburn's  Makuai*  of  Gbimival  Law. 

A  Mcmual  of  Criminal  Law,  IneHudina  the  mode  of  procedure 
by  whicjfi  it  to  enforced,   EmecidOy  degianed  for  the  use 


eU}.       JMUMHA     WlbU     UUM3S       Uf       MaTDUOll    J^.    XMTTOiii     fAw- 

feasor  io  UdIod  Collefto  of  law,  Chicafro,  and  author  of 
*'A  Treatise  on  the  Law  of  Fixtures,"  etc.  Chicago : 
Gallashan  &  Company,  1878. 

ANY  thing  from  the  pen  of  the  late  Professor  Wash- 
bum  designed  for  the  use  of  law  students,  must 
be  welcomed  by  that  great  body  of  young  men  who  are 
standing  at  the  threshold  of  the  profession  and  pre- 
paring themselves  to  enter  it  and  share  its  honors.  The 
little  book  before  us  was  written  by  its  lamented 
author  but  a  short  time  before  his  death,  and  was 
when  he  left  it  substantially  complete.  The  editor 
has  made  a  few  additions  to  the  text  and  the  notes 
which  are  indicated  ;  but  those  In  the  text  especially 
are  so  few  that  the  book  must  be  examined  very  thor- 
oughly to  discover  them.  The  volume  is,  we  need  not 
say,  an  excellent  text-book  for  the  student,  and  any 
young  man  who  will  devote  a  few  weeks  to  its  careful 
perusal  will  be  thoroughly  grounded  in  the  principles 
of  criminal  law,  and  the  practicing  lawyer  will  not 
find  time  spent  in  reading  the  book  uselessly  spent. 
The  object  of  the  book  is  to  teach  only  general  princi- 
ples, and  the  mode  In  which  It  Is  sought  to  accomplish 
this  purpose  Is  to  describe  in  the  first  place  the  princi- 
pal crimes  known  to  the  law,  as  well  as  the  principle 
upon  which  their  character  for  criminality  rests,  and 
then  to  take  up  and  describe  step  by  step  the  processes 
by  which  prosecutions  for  offenses  are  begun  and  car- 
ried on  to  final  Judgment.  As  the  readiest  means  of 
accomplishing  this  end  It  attempts  to  Illustrate  the 
various  matters  treated  by  tracing  a  criminal  prosecu- 
tion from  Its  incipient  stage— a  complaint  before  a 
magistrate— to  its  final  Judgment  and  sentence.  The 
work  of  the  editor,  Mr.  Elwell,  seems  to  have  been 
carefully  and  conscientiously  done,  and  the  volume  Is 
published  In  a  substantial  and  attractive  form. 

Bishop  on  Gontbacts. 

The  Doctrines  of  the  Law  of  Contracts  in  their  princ^aaH  outr- 
lines^  stated^  HUuttrated  and  condensed.  By  Joel  Preotlas 
Bishop.    St.  Louis:  Soule,  Thomas  &  Wentworth,  1878. 

This  volume  contains  a  statement  of  the  law  of  con- 
tracts in  brief  sections,  and  is  of  course  well  written 
and  accurate.  The  object  of  the  author  has  been,  as 
he  says,  **  to  present  the  body  of  the  law  of  contracts 
without  Its  bloat  in  form  to  be  examined  and  re-exam- 
ined by  old  and  young,  the  learned  and  the  unlearned, 
the  student,  the  practicing  lawyer,  the  judge,  the  man 
of  business,  as  any  skeleton  Is,  by  all  classes  of  inquir- 
ers." The  volume  seems  to  be  well  adapted  for  the 
purpose  of  the  author.  As  a  book  wherein  the  student 
may  learn  the  principles  of  this  Important  branch  of 
the  law,  we  have  seen  nothing  better;  as  a  handy  book 
of  reference  to  the  practitioner,  that  he  may, take  with 
him  where  it  would  be  burdensome  to  carry  the  larger 
treatises ,  it  will  prove  a  great  benefit,  and  as  an  easily 
understood  and  accurate  epitome  of  the  laws  of  busi- 
ness. It  must  recommend  itself  to  the  merchant  and 
tradesman.  The  text  throughout  Is  Illustrated  with 
numerous  references  to  authority,  a  thing  fully  as  es- 
sential in  a  work  of  this  kind  as  In  a  larger  work.  The 
Index  to  the  volume  is  very  full  and  Is  well  arranged. 
In  all  respects  the  book  la  worthy  the  reputation  of  its 
author. 


NOTES. 

THE  publishers  of  the  Law  Joubnal  have  received 
the  following  letter  from  one  of  our  subscribers  in 
New  Zealand,  which,  although  not  intended  for  pub- 
lication, may  not  be  uninteresting  :—**  Broadway, 
Reefton,  N.  Z.,  January  26, 1878.  Messrs.  Weed,  Par- 
sons &Co.,  Albany,  New  York— Gentlemen:  Please 
find  herewith  post-office  order,  upon  London,  in  your 
favor  for  £1  (15.00  in  your  currency)  for  this  year's 
subscription  to  the  Ai«bant  Law  Joubnaii.  I  am 
sorry  that  our  post-office  could  not  give  me  an  order 
payable  In  New  York.  If  it  submits  you  to  extra  cost 
in  the  way  of  excliange  pray  advise  me.  I  am  much 
pleased  with  the  Joubnai*,  and,  although  our  systems 
diffBr,  I  have  found  in  fyour  articles  the  true  ring  of 
juridical  philosophy.  I  have  read,  and  I  hope  I  have 
profited  by  the  reading  of  Kent's  Commentaries  and 
Story's  classical  worics,  and  I  am  glad  indeed  to  note 
that  the  loyal  respect  observed  by  those  great  men  for 
our  dear  old  common  law  Is  maintained  by  your 
Jurists. 

**  Your  reports  I  have  lent  to  some  of  our  judges  in 
this  country,  and  they  are  by  them  much  appreciated. 
*' Yours  faithfuUy, 
"WiuLiAM  Pitt." 

In  the  case  of  Fiske  v.  Tolman,  decided  last  week  in 
the  Supreme  Judicial  Court  of  Massachusetts,  the 
plaintiff  made  a  conveyance  to  the  defendant  of  an 
estate  on  Westminster  street.  In  Boston.  The  prem- 
ises were  subject  to  a  mortgage,  and  the  deed  con- 
tained a  clause  in  these  words:  ** Subject,  however,  to 
a  mortgage  held  by  the  Lowell  Five  Cents  Savings 
Bank  of  $7,000,  which  is  part  of  the  above-named  con- 
sideration." The  principal  question  In  the  case  was 
whether  these  words  imported  a  promise  to  pay  the 
mortgage.  At  the  trial  before  Mr.  Justice  Soule, 
without  a  jury,  the  court  declined  to  rule  upon  the 
evidence  presented,— that  the  defendant  was  liable 
for  the  amount  of  the  mortgage  note  and  Interest,  and 
ordered  judgment  for  the  defendant.  The  plaintiff 
alleged  exceptions  which  have  now  been  overruled  by 
the  full  court,  for  the  reason  that  **  the  language  of 
the  deed  taken  by  the  grantee  does  not  import  a 
promise  to  pay  the  mortgage  debt." 

No  better  exemplification  of  the  length  to  which  the 
doctrine  of  '* common  employment"  has  been  per- 
mitted to  go  could  be  found  than  the  case  of  Swainson 
V.  North-Ea8tem  RaUteay  Company,  which  was  decided 
by  the  English  Court  of  Appeal  In  the  latter  part  of 
February.  The  plaintiff  was  the  widow  of  a  signal- 
man porter  in  the  service  of  the  Great  Northern  Com- 
pany, who  was  killed  In  the  Leeds  station  by  the  neg- 
ligence of  an  engine  driver  of  the  North-Eastem 
Company.  The  Leeds  station  is  occupied  by  both 
companies  under  an  agreement,  and  the  expenses  of 
that  station  are  jointly  defrayed  by  both  companies. 
Amongst  these  expenses  came  the  wages  of  the  de- 
ceased signalman,  and  upon  this  ground  It  was  argued 
that  the  Great  Northern  signalman  was  a  coUaborateur 
with  the  North-B^tem  engine  driver,  whose  negli- 
gence caused  his  death.  The  court  below  yielded  to 
this  argument,  but  it  Is  not  surprising  to  find  that  the 
Court  of  Appeal  has  unanimously  reversed  the  decis- 
ion of  the  court  below,  and  given  judgment  for  the 
plaintiff.  If  the  decision  for  the  company  had  been 
allowed  to  stand,  the  coUaboraUurs  which  the  law 
would  have  created  might  have  been  counted  by 
thousands,  for  there  are  few  laive  railway  stations 
which  are  not  occupied  and  paid  for  by  more  compa- 
nies than  one. 
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AhBANYy  April  IS,  1878. 

CURRENT  TOPICS. 

THE  Supreme  Court  of  the  United  States,  in  the 
case  of  PensacoJa  Telegraph  Co.  v.  Western  Union 
Tdegraph  Co,y  just  decided,  pass  upon  a  yery  im- 
portant constitutional  question,  namely:  whether 
the  power  conferred  upon  Congress  to  regulate 
commerce  between  the  different  States  entitles  that 
body  to  exercise,  if  it  desires  to  do  so,  exclusiye 
control  over  telegraphic  communication.  The  court 
reaches  the  conclusion  that  the  telegraph  is  an  in- 
strument of  commerce,  and  that  as  such  it  comes 
within  the  controlling  power  of  Congress  as  against 
hostile  State  legislation.  In  this  case  the  legislature 
of  Florida  gave  to  a  local  company  the  exclusive 
right  to  maintain  telegraphs  in  a  portion  of  the 
State.  A  company  chartered  by  another  State,  but 
which  had  complied  with  the  requirements  of  an  act 
of  Congress  passed  July  24,  1866,  in  relation  to 
telegraph  lines,  undertook  to  operate  its  lines  within 
the  territory  given  to  the  local  company.  The  lat- 
ter company  brought  action  to  restrain  the  other 
from  carrying  on  business.  The  Supreme  Court 
held  that  the  statute  of  Florida  was  inoperative 
against  the  defendant,  and  that  the  action  was  not 
maintainable.  The  court  distinguishes  the  case 
from  that  of  Paul  v.  Virginia,  8  Wall.  168,  the 
corporation  in  that  case  not  being  engaged  in  inter- 
state commerce. 

The  Supreme  Court  of  Appeals  of  the  State  of 
Virginia,  in  a  case  decided  on  the  4th  inst,  has  put 
an  end  to  the  schemes  for  repudiating  the  public 
debt,  which  have  found  favor  among  the  legislators 
and  people  of  Virginia.  In  1871,  the  State  being 
indebted  for  a  sum  greater  than  it  was  convenient 
to  pay,  a  le^^lative  act  was  passed  providing  for  the 
issue  of  new  bonds,  which  were  to  be  exchanged 
for  those  then  in  existence  at  the  rate  of  two  dollars 
of  the  new  for  three  of  the  old.  To  the  new  bonds 
were  attached  interest  coupons,  which  were  made 
by  law  receivable  for  all  taxes,  debts  or  demands 
due  the  State.  Under  this  act,  $20,000,000  of 
bonds  were  issued.  The  following  year  the  Legis- 
lature repealed  the  act  and  prohibited  the  receipt  of 
coupons  for  taxes,  debts  or  demands  due  the  State. 
One  Clark,  who  was  confined  in  jail  for  the  non- 
payment of  fines  due  to  the  State,  tendered  coupons 
at  their  face  value  in  payment,  which  were  refused. 
Vol.  17.— No.  16. 


A  writ  of  Tidbeas  corpus  was  then  moved  for,  Clark 
claiming  that  the  tender  of  coupons  was  a  sufficient 
tender  of  the  fine,  and  that,  therefore,  he  was  ille- 
gally confined.  The  court  sustained  this  claim,  say- 
ing that  the  act  of  1870  constituted  a  contract 
between  the  State  and  the  bondholder  which  no 
subsequent  action  of  the  State  could  impair.  The 
coupon  under  that  contract  represented  so  much 
gold  as  far  as  the  State  was  concerned,  and  must  be 
received  for  its  face  value  for  all  taxes,  debts  and 
demands  due  the  State ;  that  fines  were  demands 
due  the  State ;  that  all  moneys  coming  to  the  State, 
for  taxes,  debts,  dues  or  demands,  must  be  payable  in 
coupons.  It  was  claimed  on  the  part  of  the  State 
authorities,  that  fines  which  are,  by  the  Constitution 
of  the  State,  devoted  to  the  support  of  public  schools, 
were  not  to  be  included  in  the  provisions  of  the  act, 
but  the  court  held  otherwise,  saying  that  the  provis- 
ions of  the  Constitution  dedicating  certain  revenues 
to  the  public  schools,  mean  that  an  amount  equal  to 
the  amount  of  such  revenues  shall  be  raised  and  ap- 
plied to  the  schools,  and  that  it  is  the  duty  of  the 
Legislature  to  raise  revenue  sufficient  both  to  pay 
the  interest  on  the  debt  and  to  support  the  schools, 
and  that  it  could  not  be  presumed  that  that  body 
would  fail  to  do  its  duty.  We  are  glad  that  the 
highest  court  of  Virginia  has  emphatically  pro- 
nounced against  a  repudiation  of  the  public  debt. 

A  case  of  some  importance  upon  the  law  relating  to 
corporations  was  decided  in  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Illinois,  on 
the  8th  Inst.  One  Esterly  made  a  claim  against  the 
bankrupt  estate  of  one  Meeker,  which  was  disputed, 
and  the  question  was,  whether  an  agreement  to  pay 
a  bonus  to  an  individual  member  of  a  corporation, 
for  a  transfer  of  the  charter  of  the  corporation, 
where  the  money  to  be  received  was  not  to  be  paid 
over  for  the  benefit  of  the  corporation,  is  valid. 
The  court  held  that  such  an  agreement  is  contrary 
to  public  policy,  and  cannot  be  enforced.  The 
point  is  a  new  one,  and  has  not,  we  think,  been 
passed  upon  before. 

InUr  arma  silent  leges  has  ceased  to  be  a  vital, 
truthful  maxim.  Amid  wars  and  rumors  of  wars  the 
publicists  of  Great  Britain  and  Europe— the  mould- 
ers of  the  opinions  and  policies  that  are  to  be — are 
steadily  agitating  and  studying  the  problems  of  In- 
ternational law  that  are  to  ultimate  in  the  **thousand 
years  of  peace.''  Among  these  none  stands  higher, 
had  done  more  or  has  brought  to  the  discussion  a 
clearer  judgment  or  more  practical  common  sense 
than  Professor  Lorimer,  Professor  of  Public  Law  in 
the  University  of  Edinburgh,  from  whom  we  have  a 
brief  but  suggestive  letter  this  week.  Professor 
Lorimer  stands  high  in  the  estimation  of  his  col- 
laborators in  this  country,  and  they  will  be  pleased 
to  hear  from  him  again. 
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A  rather  unusual  scene  took  place  in  a  Philadel- 
phia Criminal  Court  on  the  6th  inst. :  An  individual 
who  bears  the  astonishing  name,  Blasius  Pistorius, 
and  who  is  by  profession  a  priest,  has  been  twice 
tried  and  convicted  of  murder  in  the  first  degree. 
The  first  conviction  his  counsel  were  able  to  set 
aside,  but  as  the  facts  were  such  that  there  was  no 
hope  of  a  verdict  of  acquittal,  they  advised  him  to 
plead  guilty  to  manslaughter,  it  being  understood 
that  this  plea  would  be  accepted.  He  refused  to  do 
this,  and  was  convicted.  A  motion  was  thereafter 
made  by  his  counsel  for  a  new  trial,  at  the  argument 
of  which  he  was  present.  After  one  of  the  counsel 
had  spoken  in  favor  of  the  motion,  the  prisoner 
arose  and  delivered  a  long  speech,  in  which  he  re- 
viewed the  evidence,  and  made  severe  charges 
against  all  the  members  of  the  legal  profession  who 
had  had  any  thing  to  do  with  the  case,  charging 
his  own  counsel  with  having  been  in  collusion  with 
the  district  attorney,  and  stating  that  he  had  been 
convicted  in  order  to  please  Prince  Bismarck.  The 
speech  of  the  prisoner  was  read  from  a  manuscript, 
and  although  quite  lengthy,  was  listened  to  to  the 
end  by  the  court.      

The  Supplement  accompanying  this  number  con- 
tains, among  others,  statutes  requiring  justices  of 
the  peace  to  give  bonds ;  providing  for  the  consolida- 
tion of  fire  insurance  companies;  relating  to  build- 
ing and  loan  associations ;  amending  section  22  of 
chapter  628  of  the  Laws  of  1857,  relating  to  the 
recovery  of  penalties  for  the  unlawful  sale  of  in- 
toxicating liquors;  amending  the  law  regarding  co- 
operative and  industrial  unions.  Our  plan  of  mak- 
ing the  Supplement  this  year  a  distinct  and  com- 
plete^embodiment  of  the  public  and  general  statutes 
of  the  State,  with  full  index,  list  of  titles,  etc., 
meets  with  very  general  approval  among  the  pro- 
fession.   

On  Wednesday  the  Senate,  by  a  vote  of  17  to  11, 
passed  a  concurrent  resolution  providing  for  the  ap- 
pointment of  a  joint  revision  and  code  committee 
of  three  members  from  each  house.  This  committee 
is  to  sit  during  the  interval  between  this  and  the  next 
session  of  the  legislature,  and  is  to  examine,  revise 
and  report  upon  the  Code  of  Civil  Procedure,  and 
all  bills  or  reports  submitted  at  this  session  by  the 
Revision  Commissioners.  The  *'Code  of  Pro- 
cedure of  1849  '*  was  also  submitted  to  the  com- 
mittee. The  object  of  this  committee,  as  we  under- 
stand it,  is  to  make  a  careful  review  and  revis- 
ion of  the  work  of  the  present  commission  so 
far  as  reported;  to  retain  the  good,  to  reject 
the  bad,  to  restore  so  much  of  the  old  Code 
of  Procedure  as  shall  seem  preferable  to  the  new, 
and  to  report  to  the  next  session  such  a  Code  or 
Codes  as  in  its  judgment  should  become  the  law 
of  this  Stote.  We  regret  that  the  Code  of  Civil  Pro- 
cedure reported  complete  in  1849,  or  in  other  words. 


the  perfected  work  of  the  former  commission  was 
not  also  submitted  to  this  committee.  It  is  beyond 
question  a  work  of  great  merit  and  surely  contains 
many  features  worth  the  attention  of  the  legislature. 
The  expenses  of  the  committee  are  not  to  exceed 
$15,000.  

Dr.  Spear's  article  on  British  Extradition  Prece- 
dents— the  first  half  of  which  we  give  this  week — 
examines,  with  great  acumen,  the  leading  cases 
cited  by  Mr.  Secretary  Fish  in  his  correspondence 
with  Lord  Derby,  to  support  his  position  in  the 
Winslow  case,  and  shows  conclusively  that  they  are 
in  nowise  authority  for  the  position  then  taken  by 
our  government.  Dr.  Spear's  articles  on  Extradi- 
tion are  attracting  the  attention  of  lawyers  and  pub- 
licists in  both  tills  country  and  Europe,  and  are  re- 
ceiving deserved  commendation. 


NOTES  OF  CASES. 

IN  the  case  of  KUlman  v.  States  2  Texas  Ct.  App. 
222,  where  the  defendant  was  charged  with  "  un- 
lawfully keeping  a  disorderly  house  for  the  purposes 
of  public  prostitution,"  etc.,  it  was  held  that  a 
canvas  tent,  if  kept  for  the  purposes  mentioned, 
would  come  within  the  meaning  of  *^  house  "  as  used 
in  the  statute  creating  the  offense.  In  an  offense  of 
this  kind  the  controlling  idea  is  that  the  structure 
is  a  place  kept  for  the  purposes  of  public  prostitu- 
tion, and  the  material  of  which  the  edifice  is  built 
is  of  secondary  importance.  It  has  been  held  that 
proof  of  the  use  of  a  single  room  in  a  tenement 
will  support  an  indictment  for  keeping  a  house  for 
such  purposes.  CommanweaUh  v.  HiU,  14  Gray,  26 ; 
State  V.  Oarrity,  46  N.  H.  61.  But  in  respect  to 
the  offense  of  burglary  the  rule  is  different.  That 
offense  cannot  be  committed  in  a  tent  or  booth  in  a 
market  or  fair,  even  though  the  owner  lodge  in  it, 
because  it  is  not  a  permanent  but  a  temporary  edi- 
fice. 1  Hawk.  P.  C,  ch.  38,  §  85;  1  Hale's  P.  C. 
557.  Sfte,  also,  People  v.  5fc%,  67  Barb.  221,  where 
an  indecent  exhibition  of  women  in  a  room  which 
was  not  open  to  the  public  generally,  but  only  to 
sucli  as  were  permitted  to  enter  and  paid  therefor, 
was  held  to  be  in  a  '*  public  place  ''  within  the  stat- 
ute against  indecent  exposure.  In  all  offenses  of 
this  kind  the  construction  is  such  as  to  give  the 
words  of  the  statute  the  broadest  meaning,  though 
when  the  offense  is  against  property  a  different  con- 
struction very  properly  prevails.  See  CaUahan  v. 
8taU,  41  Tex.  43;  Clifton  v.  State,  58  Ga.  241. 


In  Proctor  v.  Bigdow^  decided  by  the  Supreme 
Court  of  Michigan  at  the  January,  1878,  term, 
which  was  an  action  brought  by  a  widow  for  dower 
in  lands  of  her  husband,  the  lands  were  aliened 
in  1838,  the  husband  died  in  1851,  and  the  action 
was  brought  in  1876.  There  were  two  questions 
presented:  Fint,  whether  plaintiff's  marriage  was 
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proved  by  legal  evidence,  the  only  proof  being  gen- 
eral conduct  and  reputation,  and,  second^  whether 
the  action  of  dower  is  governed  by  the  statutes  of 
limitation.  The  court  held  affirmatively  as  to  both 
questions.  Proof  of  marriage  in  this  way  is  ad- 
missible where  the  right  to  property  depends  upon 
it.  Alfrayy,  Alfray^  2  Philim.  Ec.  548;  Gamei  v. 
Bdf^  12  How.  472,  but  on  the  trial  of  indictments 
for  polygamy,  and  in  actions  for  criminal  conversa- 
tion, direct  evidence  is  required,  it  being  necessary 
in  such  cases  to  prove  a  marriage  valid  in  all 
respects.  Morris  v.  Miller,  4  Burr.  2059 ;  Leader  v. 
Barry y  1  Esp.  863;  CommonweciUh  v.  Norcross^  9 
Mass.  492;  Ganmonwealih  v.  LUUejohn^  15  id.  163; 
People  V.  Humphrey,  7  Johns.  814.  But  a  deliber- 
ate declaration  of  a  prisoner  on  trial  for  bigamy  or 
for  adultery,  that  he  was  married  to  the  alleged 
wife,  has  been  held  sufficient  evidence  of  marriage. 
Regina  v.  UpUm,  1  0.  <&;«K.  165;  especially  if  the 
marriage  took  place  in  a  foreign  country.  Beg.  v. 
Simmonsto^  id.  164;  CayfoTd}%  ease,  7  Greenl.  57.  But 
see  Birt  v.  Ba/rhw,  Doug.  174;  State  v.  BosweU^ 
6  Conn.  446.  As  to  whether  the  action  for  dower 
is  within  the  statute,  the  rule  varies  in  different 
States.  It  is  not  witliin  the  English  statute  of 
Henry  or  of  James.  Angel  on  Lim.,  §  867 ;  Park  on 
Dower,  311.  Neither  is  it  within  the  statute  in 
New  Hampshire  (Barnard  v.  Edwards,  4  N.  H.  107), 
in  Georgia,  in  North  Carolina  (Speneer  v.  West(m,  1 
D.  &  B.  213),  in  Tennessee  (Guthrie  v.  Otcen,  10 
Yerg.  339),  nor  in  Maryland  {WeUs  v.  Beal,  2  G.  «fc 
J.  468).  In  New  Jersey,  dower  is  barred  after 
twenty  years,  and  in  Ohio,  after  twenty-one  years. 
In  the  State  of  Michigan  the  decision  in  May  v. 
Rumriey,  1  Mich.  1,  has  been  supposed  to  determine 
that  the  statute  did  not  apply,  but  the  case  at  bar 
indicates  a  different  rule  as  now  prevailing,  and  the 
reasons  given  for  this  conclusion  will  commend 
themselves  to  every  one.  * '  Every  principle  of  justice 
and  policy,"  says  the  court,  **is  against  favoring 
ancient  and  dormant  claims.  These  dower  claims 
are  often,  if  not  generally,  unknown  until  presented, 
and  it  is  difficult  in  many  cases  to  find  out  whether 
they  exist  or  not."  The  courts  in  former  times,  for 
reasons  satisfactory  to  themselves,  excluded  dower 
claims  from  the  general  rule,  but  the  Michigan 
court  does  not  think  that  the  language  of  the  present 
statute  in  force  in  that  State  should  be  disregarded 
in  order  to  except  this  action  from  its  operation. 


The  case  of  Queen  v.  Bead,  L.  R.,  3  Q.  B.  D.  181, 
involved  a  curious  question  under  the  statute  re- 
lating to  embezzlement.  The  English  statute  pro- 
vides that '  *  whosoever,  being  a  clerk  or  servant,  shall 
fraudulently  embezzle  any  chattel  money  or  valuable 
security,  which  shall  be  delivered  to  or  received,  or 
taken  into  possession  by  him,  for  or  in  the  name  or 
on  account  of  his  master  or  employer, "  shall  be  guilty 
of   embezzlement.      A  gamekeeper  not  authorized 


to  take  or  kill  rabbits  for  his  own  use,  took  and 
killed  some  wild  rabbits,  upon  his  master^s  land,  and 
converted  them  dishonestly  to  his  own  use  by  sell- 
ing them.  The  taking,  killing,  removing  and  sell- 
ing were  parts  of  one  continuous  action.  The  court 
held  that  a  conviction  of  the  gamekeeper  for  em- 
bezzling the  rabbits  could  not  be  upheld.  In  Beg. 
V.  Taicnleyy  L.  R.,1  C.  C.  R.  815,  it  is  held  that  wild 
rabbits  cannot  be  the  subject  of  larceny  and  conse- 
quently cannot  be  of  embezzlement.  The  general 
rule  is  that  no  larceny  at  common  law  can  be 
committed  of  animals  in  which  there  is  no  property, 
either  absolute  or  qualified,  as  of  beasts  that  sie  feres 
natura  and  unreclaimed,  such  as  deer,  hares  and 
conies,  in  a  forest  chase  or  warren,  fish  in  an  open 
river  or  pond,  or  wild  fowls  at  liberty.  Even  a  wild 
animal  caught  in  a  trap  has  been  held  not  a  subject 
of  larceny.  Norton  v.  Ladd,  5  N.  H.  203;  see  also 
Warren  v.  State,  1  Green  (Iowa),  106;  Hanman  v. 
MockeU,  2  B.  &  0.  934;  JBftu  V.  PoweU,  14  Eng.  L. 
A  Eq.  575;  Wallisy.  Mease,  3  Binn.  546;  Cock  v. 
Weatlierhy,  1  S.  A  M.  883;  Qillet  v.  Mason,  7  Johns.  1. 

The  case  of  Brennan  v.  Ouardians  of  the  Poor  of 
Limerick  (13  Ir.  L.  T.  Rep.  83),  decided  on 
the  22d  of  February  last  by  the  Queen's  Bench 
Division  of  the  Irish  High  Court  of  Justice,  in- 
volves an  interesting  question  as  to  the  liability  of 
public  officers  for  negligence.  Plaintiff's  son  was, 
while  sick  with  fever,  received  as  a  charity  patient 
in  a  hospital  attached  to  the  Limerick  work-house 
of  which  defendants,  who  constitute  a  public  cor- 
poration, had  charge.  By  reason  of  a  failure  to 
furnish  sufficient  attendants  to  watch  over  him.  he 
was  able  in  the  delirium  which  accompanied  the 
fever,  to  leave  his  bed  and  wander  about.  In  his 
wanderings  he  fell  some  distance  into  a  yard,  and 
was  so  injured  that  he  died.  The  court  held  that 
an  action  would  not  lie  against  defendants,  saying, 
that  while  they  might  as  a  corporation  be  liable  to 
irdictment  for  a  neglect  of  duty,  they  would  not  be 
liable  to  a  civil  action  for  a  negligent  omission  in 
carrying  out  their  administrative  duties.  The  case  is 
distinguished  from  Livingstone  v.  Quardiaiis  ofLurgan 
Vtwm,  2  Ir.  R.  L.  202,  where  it  was  held,  that  a 
wrong  committed  by  the  guardians  in  making  a 
sewer  from  the  work-house  premises  into  plaintiff's 
stream,  and  polluting  it  would  render  them  liable  in 
their  corporate  capacity.  The  general  rule,  however, 
seems  to  be  that  whenever  an  individual  has  suffered 
injury  from  the  negligence  of  an  administrative  offi- 
cer, who  therein  acts  contrary  to  his  official  duty, 
an  action  lies  on  behalf  of  the  party  injured.  Nowell 
V.  Wright,  3  Allen,  166 ;  Briggs  v.  WardweU,  10  Mass. 
356 ;  Bobinson  v.  Chamberlain,  84  N.  Y.  889 ;  Ken- 
nard  v.  WiUmore,  2  Heisk.  619.  And  the  fact  that 
the  defendant  contracted  faithfully  to  perform  his 
duties,  not  to  the  plaintiff  but  to  the  government, 
is  no  defense,  for  the  action  is  founded  not  on  con- 
tract but  on  breach  of  duty.  Hover  v.  Barkhoof  44 
N.  Y.  118;  Adsit  v.  Brady,  4  Hill,  680;  Marshall  v. 
York,  11  C.  B.  655;  Burnett  v.  Lynch,  5  B.  A  C.  589. 
Judicial    officers    are,    however,    not    liable    upon 

? grounds  of  public  policy  for  negligence  in  the  per- 
ormance  of  their  judicial  duties.  Bacon's  Max.  17 ; 
Flm/d  Y.  BnrVer,  13  Eep.  28;  Pappa  v.  Rose,  L.  R., 
7  c!  R  82;  Cunningham  v.  Bueklin,  8  Cow.  17b. 
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BRITISH  EXTRADITION  PRECEDENTS. 

BY  SAMUBL  T.   8PBAR,  D.  D. 

THE  diplomatic  correspondence  between  Great 
Britain  and  the  United  States,  with  reference 
to  the  case  of  Winslow,  related  to  the  question 
whether  the  treaty  of  1842  between  the  two  govern- 
ments provides,  either  expressly  or  by  implication, 
that  a  party  extradited  under  it  on  the  charge  and 
proof  of  a  specific  crime,,  shall  not,  until  he  has  had 
a  reasonable  opportunity  to  return  to  the  jurisdic- 
tion from  which  he  was  thus  removed,  be  tried  for 
any  offense  committed  prior  to  his  extradition  with- 
in the  jurisdiction  of  the  receiving  government, 
other  than  the  one  for  which  he  was  demanded  and 
surrendered,  and  further,  whether  the  delivering 
government  has  the  right,  under  the  treaty,  to  insist 
that  the  receiving  government  shall  thus  limit  its 
action  in  respect  to  the  trial  Secretary  Fish  an- 
swered both  of  these  questions  in  the  negative,  and 
Lord  Derby  answered  both  in  the  affirmative ;  and 
neither  convinced  the  other. 

The  argument  of  Secretary  Fish,  while  omitting 
any  analysis  of  the  provisions  of  the  treaty  itself, 
consisted  mainly  in  the  citation  of  precedents,  sup- 
porting, as  he  alleged,  his  view.  Some  of  these 
precedents  are  British :  and,  hence,  they  were  pre- 
sented as  argummta  ctd  hominem  for  the  considera- 
tion of  the  British  Government.  We  propose  in 
this  article  to  state  the  leading  cases  thus  referred 
to,  and  ascertfdn  their  pertinency  and  significance 
with  reference  to  the  matter  in  dispute. 

1.  The  first  case  is  that  of  Heilbronn,  who,  in 
1854,  was  extradited  from  the  United  States  to  Great 
Britain,  and  in  regard  to  whom  Secretary  Fish  says: 
<'The  facts,  as  stated  by  the  SoUcitor-General  of 
Great  Britain,  who  had  charge  of  the  proceedings, 
and  who  was  examined  before  the  late  British  com- 
mission on  the  extradition  question,  were  that  the 
prisoner,  being  extradited  for  forgery,  was  ac- 
quitted, and  was  thereupon  tried  and  convicted  for 
larceny,  an  offense  for  which  he  could  not  have  been 
surrendered,  not  being  enumerated  in  the  list  of 
crimes  mentioned  in  the  treaty.*'  Foreign  Relations 
of  the  United  States,  1876,  pp.  218,  214.  Mr.  Mul- 
lens is  the  man  to  whom  the  Secretary  alludes  as  the 
**  Solicitor- General  of  Great  Britain,*'  but  who  held 
no  such  office  at  the  time,  and  acted  simply  as  the 
solicitor  in  a  private  prosecution,  with  which,  as  we 
shall  see,  the  British  Government  had  nothing  to  do. 

The  answer  of  Lord  Derby  in  respect  to  this  case 
is  as  follows :  **  Her  Majesty's  Government  much  re- 
gret that  a  charge  was  made  against  the  prisoner 
not  justified  by  the  extradition  warrant  under 
which  he  was  received ;  but  though  the  charge  was 
preferred  according  to  the  ordinary  forms  of  crimi- 
nal procedure  in  Her  Majesty's  name,  it  is  the  well- 
known  course  of  law  in  this  country  that  every  pri- 


vate individual  has  the  power  of  presenting  an  in- 
dictment, while,  as  a  matter  of  fact,  the  presenting 
or  finding  of  that  indictment  is  entirely  unknown  to 
any  person  representing  the  executive  government. 
Her  Majesty's  Government  must  repeat  that  this  de- 
parture from  the  extradition  warrant  in  the  case  of 
Heilbronn  was  not  the  act  of  Her  Majesty's  Govern- 
ment, nor  was  it  called  to  their  attention  or  known 
to  them ;  and  Her  Majesty's  Government  are  not 
aware  of  any  other  instance  which  has  occurred  in 
this  country,  during  the  long  period  that  has 
elapsed  since  1842,  where  a  person  surrendered  un- 
der the  treaty  of  1842  has  been  put  upon  his  trial 
for  an  offense  other  than  that  in  respect  to  which 
his  extradition  was  demanded.'*    Id.,  p.  259. 

The  Lord  Chancellor  of  England,  alluding  to  this 
case  in  his  speech  in  the  House  of  Lords,  said: 
"  When  he  [Heilbronn]  was  tried  here  this  actually 
occurred :  the  judge  at  once  said  that  the  facts 
showed  that  the  offense  committed  was  embezzle- 
ment and  not  robbery,  and  the  man  was  tried  and 
sentenced  for  the  former  offense,  for  which  he 
ought  not  to  have  been  surrendered  under  the  terms 
of  the  treaty.  That  would  not  have  been  very  cred- 
itable to  the  Government  if  they  had  ever  heard  of 
it ;  but  the  Government  never  heard  of  it.  It  was 
never  brought  to  their  notice  at  the  time  of  the 
prosecution,  or  until  it  was  mentioned  by  the  com- 
mittee of  the  other  house  in  1868."  Id.,  p.  292. 
His  Lordship,  if  correctly  reported,  was  mistaken  as 
to  the  crime  on  which  Heilbronn  was  extradited.  It 
was  not  robbery,  but  forgery. 

Mr.  William  B.  Lawrence,  in  an  article  published 
in  the  Albaity  Law  Joubnal,  vol.  14,  p.  91,  refers 
to  a  letter  written  January  4th,  1875,  by  Sir  Thomas 
Henry,  the  English  magistrate  to  whom  extradition 
matters  were  confided,  in  which  the  writer  says: 
^*  It  will  be  seen  that  it  was  a  private  prosecution, 
which  was  conducted  by  Mr.  Mullens,  as  solicitor 
for  the  private  prosecutor,  and  that  the  English 
Government  had  nothing  whatever  to  do  with  the 
trial,  and  probably  knew  nothing  about  it.  The 
trial  took  place  in  1854,  more  than  twenty  years 
ago,  and  at  that  period  the  law  of  extradition  was 
very  little  known,  either  in  England  or  the  United 
States,  and  it  did  not  occur  to  any  one  to  raise  an 
objection  to  the  prisoner  being  tried  for  a  second 
offense." 

These  statements  effectually  dispose  of  the  case  of 
Heilbronn.  The  British  Government  had  no  knowl- 
edge of  the  proceeding  at  the  time,  and  was  made 
aware  of  it  only  by  the  report  of  a  committee  of 
the  House  of  Commons  in  1868.  The  prosecution 
was  a  private  one,  and  what  was  done  was  the  act 
of  the  judge  who  tried  the  case,  and  not  of  Her 
Majesty's  Government.  The  Government  of  the 
United  States  was  not  apprised  of  the  ff^^.  The 
question,  whether  a  person  extradited  on  a  specifio 
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charge  can  be  tried  for  any  other  offense  than  the 
one  for  which  he  was  surrendered,  was  not  raised 
before  the  court,  and  no  decision  was  made  in  re- 
gard to  it.  Sir  Thomas  Henry  says  that  it  did  not 
occur  to  any  one  to  raise  such  a  question.  Lord 
Derby  admits  that  the  proceeding  was** not  justi- 
fied by  the  extradition  warrant,"  and  expresses  the 
regret  of  Her  Majesty's  Government  that  there  was 
such  a  departure  from  this  warrant  Neither  gov- 
ernment was  appealed  to  at  the  time ;  and,  hence, 
neither,  by  acquiescence  and  approbation,  or  by 
protest,  placed  any  construction  upon  the  treaty  of 
1842.  The  case,  in  the  light  of  these  facts,  plainly 
has  no  significance  as  a  precedent. 

2.  A  second  case  is  that  of  Yon  Aemam,  who,  in 
1854,  was  surrendered  by  the  United  States  to  the 
authorities  of  Upper  Canada,  upon  the  charge  of 
forgery.  Mr.  Clarke,  in  his  treatise  on  Extradition, 
sec  ed.,  p.  101,  mentions  this  case,  and  refers  to  4 
Upper  Can.  Rep.  C.  P.,  228.  It  appears  that,  af- 
ter Yon  Aemam's  conmiittal  in  Canada,  an  applica- 
tion was  made  for  his  release  on  bail,  on  the  ground 
that  the  evidence  of  the  corpus  delicti  was  not  sufii- 
cient,  and  that  at  the  most  the  offense  was  simply 
that  of  obtaining  money  under  false  pretenses,  which 
was  not  within  the  treaty.  In  answer  to  this  appli- 
cation, and  denying  it,  Chief  Justice  Macaulay 
said:  '*The  committing  magistrate  has  transmitted 
copies  of  the  depositions,  etc.,  before  him,  but  they 
are  not  all  that  may  be  reasonably  supposed  to  ex- 
ist. It  is  not  necessary  to  express  an  opinion  on 
the  point,  but  I  am  much  disposed  to  regard  the  in- 
strument as  a  forged  bill ;  and  even  if  the  prison- 
er's offense  amounted  to  false  pretenses  only,  I 
should  hesitate  to  bail  him  under  the  circumstances 
under  which  he  has  been  taken,  surrendered,  and 
received  into  custody.  Being  in  custody,  he  is  lia- 
ble to  be  prosecuted  for  any  offense  which  the  facts 
may  support." 

The  question  before  the  court,  and  the  only  one 
upon  which  it  passed  judgment,  was,  not  for  what 
offense  the  prisoner  should  be  tried,  but  whether  he 
should  be  admitted  to  bail.  The  court  was  inclined 
to  the  opinion  that  the  offense  was  that  of  forgery, 
which  was  the  crime  specified  in  the  extradition  pro- 
ceedings ;  but,  if  it  were  simply  that  of  false  pre- 
tenses, the  decision  was  not  to  grant  the  application 
for  bail.  The  remark  incidentally  fell  from  the  lips 
of  Chief  Justice  Macaulay,  that,  *'  being  in  custody," 
the  prisoner  **  is  liable  to  be  prosecuted  for  any  of- 
fense which  the  facts  may  support ; "  and  this  re- 
mark is  the  only  part  of  the  utterance  which  Secre- 
tary Fish  quotes. 

This  case,  in  being  neither  pertinent  nor  authori- 
tative, lacks  the  cardinal  qualities  of  a  good  prece- 
dent. It  is  not  pertinent,  because  the  question  con- 
sidered and  decided  by  the  court  is  entirely  different 
from  the  one  under  discussion  between  Lord  Derby 


and  Secretary  Fish.  Chief  Justice  Macaulay,  in  the 
words  quoted,  simply  stated  a  general  rule  of  crim- 
inal law  which  no  one  disputes ;  but  in  stating  that 
rule  he  expressed  no  opinion  as  to  the  proper  con- 
struction of  the  treaty  of  1842  between  Great 
Britain  and  the  United  States,  and  especially  as  to 
the  rights  upon  which  each  might  insist,  under  the 
provisions  of  the  treaty,  in  respect  to  the  trial  of 
extradited  persons.  No  such  question  was  before 
him  or  decided  by  him ;  and  what  he  said  in  deny- 
ing an  application  for  bail  is  not  to  be  forced  out  of 
the  relations  in  which  the  utterance  was  made. 

Nor  is  the  precedent  any  better  as  an  authority. 
If  the  words  used  really  mean  all  that  they  were 
quoted  to  prove,  they  would  not  furnish  a  precedent 
binding  upon  the  British  Government,  unless  it  could 
be  shown  that  tlie  Government,  having  knowledge 
of  them,  had  adopted  them  as  an  ejj^ression  of  its 
views.  To  make  a  single  sentence,  casually  falling 
from  the  lips  of  a  provincial  judge,  when  denying 
an  application  for  bail,  an  authority  as  against  Her 
Majesty's  Government  as  to  the  proper  construction 
of  an  international  compact,  is  immensely  to  over- 
rate its  importance,  especially  so  when  that  compact 
was  not  the  subject-matter  of  the  utterance,  and  not 
necessarily  involved  in  its  meaning.  We  may  hence 
dismiss  this  precedent  as  being  neither  pertinent  nor 
authoritative,  and,  of  course,  of  no  value  in  settling 
the  point  that  was  under  discussion. 

8.  The  third  case  is  that  of  John  Paxton,  who, 
in  1866,  was  extradited  from  the  United  States  to 
Lower  Canada,  on  the  charge  of  forgery.  The 
charge  brought  against  him  in  Canada  was  that  of 
uttering  a  forged  promissory  note,  knowing  it  to  be 
forged.  His  plea  was  that  he  could  not  be  tried  ex- 
cept for  the  specific  crime  set  forth  in  the  extradi- 
tion proceedings.  The  facts  of  the  plea  were  denied 
in  the  replication ;  and  a  jury,  having  been  empan- 
nelled  to  try  the  issue  of  fact,  found  **  that  the  pris- 
oner was  extradited  for  forgery,  whereas  he  is  actu- 
ally indicted  for  uttering  forged  paper."  On  a 
motion  to  set  aside  this  verdict  and  grant  a  new  trial, 
made  by  the  prosecutor  before  the  Queen's  Bench, 
it  was  decided  by  two  judges  against  one  that  the 
question  submitted  to  the  jury  was  not  a  proper  one 
for  a  jury  to  determine,  that  a  new  trial  of  that  issue 
should  not  be  granted,  and  that  the  prisoner  should 
plead  and  answer  forthwith  to  the  indictment  found 
against  >>ini.  Though  he  protested  against  being 
tried  for  uttering  forged  paper,  when  he  had  been 
extradited  on  the  charge  of  forgery,  he  was,  never- 
theless, tried  and  found  guilty  on  the  former  charge ; 
and,  the  sentence  being  postponed,  the  verdict  was 
subsequently  confirmed  by  the  Court  of  Appeal, 
consisting  of  the  same  judges,  with  the  addition  of 
Chief  Justice  Duval.  See  10  Lower  Can.  Jurist,  11, 
212,  852,  and  Clarke  on  Extradition,  sec.  ed.,  pp. 
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The  court)  in  this  case,  proceeded  npon  the  as- 
samption  that  the  defendant  had  no  standing  at  its 
bar,  except  to  plead  to  the  indictment  found  against 
him.  It,  hence,  tried  him  for  the  offense  charged  in 
the  indictment,  without  any  reference  to  the  terms 
of  the  treaty  under  which  he  had  been  extradited, 
or  to  the  proceedings  under  that  treaty,  or  to  the 
question  whether  the  offense  thus  charged  was  or 
was  not  the  one  for  which  he  had  been  surrendered 
by  the  United  States.  This  was,  in  practice,  the 
adoption  of  the  French  doctrine,  which  assigns  the 
construction  and  application  of  extradition  treaties 
to  the  political  department  of  government,  and 
leaves  the  judiciary  nothing  to  do  but  simply  ti7  of- 
fenders for  the  crimes  charged  against  them,  with- 
out inquiring  into  the  form  of  their  arrest,  or  the 
mode  in  which  they  were  brought  within  its  juris- 
diction. 

The  proceeding  in  this  case  manifestly  has  no  ap- 
plication whatever,  considered  as  a  precedent,  to  the 
point  in  dispute  between  the  two  governments  in 
respect  to  Winslow.  Lord  Derby  and  Secretary 
Fish  were  not  discussing  the  question  whether  a 
person,  extradited  under  the  treaty  of  1842,  and 
afterward  standing  before  a  court  of  justice  and 
there  charged  with  crime,  could  himself  set  up,  as 
a  plea  of  defense,  that  the  crime  for  which  he  wafi^ 
about  to  be  tried,  is  not  the  one  for  which  he  was 
surrendered,  and  on  this  ground  claim,  as  a  legal 
right,  that  tlie  court  has  no  jurisdiction  to  try  him 
for  that  Clime.  They  wei*e  not  disputing  about  any 
question  of  right  or  jurisdiction  as  between  the 
prisoner  and  the  court  before  which  he  was  arraigned. 
Their  question  related  to  the  proper  construction  of 
the  treaty  itself,  with  reference  to  the  inquiry 
whether  it,  expressly  or  by  implication,  stipulates 
that  the  party  surrendered  shall  be  tried  only  for 
the  offense  for  which  the  surrender  was  made,  and 
hence  whether  the  delivering  government,  and  not 
the  prisoner,  has  the  right  to  insist  that  the  jurisdic- 
tion acquired  by  the  surrender  shall  be  limited  to 
this  purpose.  Their  question  was  one  of  diplo- 
macy as  between  the  two  governments,  and  not 
one  of  law  as  between  the  prisoner  and  the  court. 
Upon  this  point  the  court  in  the  case  of  Paxton  ex- 
pressed no  opinion,  and  passed  no  judgment ;  and, 
hence,  its  action  has  no  pertinency  whatever  to  the 
matter  which  was  the  subject  in  controversy.  Let 
it  be  gpranted,  for  the  sake  of  the  argument,  that 
the  prisoner  cannot  make  the  treaty  the  basis  of  a 
legal  right  in  respect  to  the  crime  for  which  he  may 
be  tried ;  and  it  does  not  follow  that  the  surrender- 
ing government  cannot  claim  in  respect  to  him  the 
rights  which  flow  from  the  treaty.  The  two  ques- 
tions are  entirely  distinct. 

It  is  quite  true  that  if  it  were  an  established  and 
well-known  rule,  in  the  courts  of  different  countries, 
when  dealing  with  extradited  persons^  to  pay  no  at- 


tention to  the  fact  of  their  extradition  and  try  them 
for  any  crime  legally  charged  against  them,  and  if 
governments  should  make  extradition  treaties,  and 
deliver  up  fugitive  criminals  to  each  otlier,  with  a 
full  knowledge  of  this  fact,  and  with  no  provisions 
in  those  treaties,  express  or  implied,  qualifying  or 
limiting  the  application  of  the  rule,  then,  indeed, 
the  facts  would  show  a  tacit  acquiescence  in  the  rule 
on  the  part  of  these  governments,  and  thus  it  might 
become  a  rule  of  international  law.  This  is  conceiv- 
able, but  it  is  not  real  No  such  fact  of  long  and  gen- 
eral acquiescence  exists  or  has  ever  existed.  The  few 
cases  in  which  the  question,  whether  an  extradited 
person  can  be  tried  for  any  offense  other  than  the 
one  for  which  he  was  surrendered,  has  been  con- 
aidercd  by  courts,  falls  very  far  short  of  establish- 
ing any  such  rule ;  and,  in  these  cases  even,  the  de- 
cisions have  not  been  uniform  one  way  or  the  other. 
No  one  will  pretend  that  such  a  rule  exists  as  a 
general  usage  of  nations. 

4.  The  fourth  case  is  that  of  Rosenbaum,  occur- 
ring in  Canada  in  1874,  in  respect  to  which  Secretary 
Fish  says  that  "the  discharge  of  the  prisoner  was 
claimed  because  there  was  no  prohibition  under  the 
laws  of  the  United  States  against  the  trial  of  crim- 
inals for  offenses  other  than  those  for  which  they 
were  extradited,  as  required  by  the  [English]  act  of 
1870."  Foreign  Relations  of  the  United  States,  1876, 
p.  235.  Secretary  Fish  quotes  two  remarks  made 
by  Mr.  Justice  Ramsay,  of  the  Supreme  Court  of 
Canada. 

The  first  remark  is  the  following  :  *  *  If  it  were 
recognized  as  a  principle  of  international  law  that  a 
prisoner  extradited  could  only  be  tried  for  the  crime 
for  which  the  extradition  took  place,  it  would  not 
have  been  necessary  for  the  Imperial  Parliament  to 
make  these  provisions."  The  provisions  referred  to 
are  those  of  the  English  act  of  1870.  There  are 
three  answers  to  this  remark.  The  first  is,  that  the 
primary  and  main  question  between  Lord  Derby  and 
Secretary  Fish  was  not  whether  such  immunity  is 
secured  to  an  extradited  prisoner  by  **  international 
law,"  independently  of  treaties,  but  whether  it  was 
involved  in  the  treaty  of  1842  between  Great  Britain 
and  the  United  States.  The  second  is,  that  the  text 
writers  on  international  law  who  have  referred  to 
the  subject  at  all,  recognize  and  with  great  uniform- 
ity aflirm  the  *'  principle  "  which  Mr.  Justice  Ram- 
say states  as  an  hypothesis,  simply  for  an  argumen- 
tative purpose.  The  third  is,  that  the  object  of  the 
provisions  referred  to  in  the  English  act,  as  Lord 
Derby  asserts,  and  as  the  reason  of  the  thing  clearly 
implies,  was  not  to  gain  ends  that  lie  beyond  the 
scope  of  British  extradition  treaties,  including  that 
with  the  United  States,  but  to  secure  their  proper 
execution  according  to  the  construction  placed  upon 
them  by  the  **  Imperial  Parliament."  It  is  not  to  be 
assumed  that  Parliament,  when  passing  a  laiw  for 
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the  execution  of  these  treaties,  consciously  and  de- 
liberately designed  to  insert  in  the  law  a  "  princi- 
ple*' entirely  unknown  to  them,  and  in  excess  of 
their  provisions,  and  that,  too,  without  the  consent 
of  the  other  parties  to  these  treaties.  The  assumption 
contradicts  all  the  probabilities  and  proprieties  of 
the  case,  aud  withal  is  not  sustained  by  a  particle  of 
eyidence.  The  proper  view  of  the  English  Extra- 
dition Act  is  that  Parliament  judged  it  to  be  suit- 
able legislation  to  carry  into  effect  the  provisions 
and  purposes  of  existing  extradition  treaties. 

The  other  remark  of  Mr.  Justice  Ramsay  is  as 
follows:  •*!  am  not,  however,  aware  that  it  has 
been  laid  down  in  England,  that  a  man,  once  within 
the  jurisdiction  of  English  courts,  could  set  up  the 
form  of  his  arrest,  or  the  mode  by  which  he  came 
into  custody,  as  a  reason  for  his  discharge  when  ac- 
cused of  crime.''  This  remark  plainly  has  no  perti- 
nency to  the  question  under  discussion  between 
Lord  Derby  and  Secretary  Fish.  That  question,  as 
previously  observed,  related,  not  to  what  the  pris- 
oner might  plead  in  his  defense  as  a  ground  of 
** discharge,"  but  to  what  the  delivering  govern- 
ment miglit  under  the  treaty  claim  in  his  behalf. 

Nor  has  the  remark  any  significance,  as  a  rule  of 
law,  when  sought  to  be  applied  in  this  country  to 
the  trial  of  extradited  persons.  The  Constitution 
makes  the  treaties  of  the  United  States  a 
part  of  **the  supreme  law  of  the  land;" 
and,  as  such,  they  are  a  rule  for  courts.  British 
treaties,  however,  have  no  such  character  in  Eng- 
land or  Canada,  except  as  they  are  invested  with  it 
by  law.  Now,  it  might  be  true,  in  Great  Britain 
and  Canada,  that  the  form  of  one's  arrest  and  the 
mode  by  which  he  came  into  custody  would  be  cir- 
cumstances of  no  legal  consequence  in  reference  to 
the  crime  for  which  it  would  be  allowable  to  try 
him  ;  yet  it  does  not  follow  that  the  same  would  be 
equally  true  in  the  United  States.  If  the  extra- 
dition treaties  of  the  United  States,  either  expressly 
or  by  implication,  do  secure  to  an  extradited  person 
immunity  against  trial  for  any  offense  other  than 
the  one  for  which  he  was  surrendered,  and  if  a 
given  person,  having  been  surrendered  to  the  United 
States  on  a  specific  charge  of  crime,  is  sought  to  be 
put  on  trial  for  some  other  offense,  then  the  form  of 
his  arrest  and  the  mode  by  which  he  came  into  cus- 
tody are,  as  matters  of  law,  vital  circumstances  in 
the  case.  The  treaty,  under  which  he  was  surren- 
dered, is,  upon  the  supposition  stated,  a  law  in  re- 
spect to  the  crime  for  which  he  may  be  tried.  He 
has  a  legal  right  to  claim  a  **  discharge,"  as  against 
detention  or  trial  for  any  other  crime,  committed 
prior  to  his  extradition,  than  the  one  for  which  the 
surrender  was  made.  Whether  an  extradited  party 
has  the  same  legal  right  in  England  or  Canada  does 
not  affect  the  question,  one  way  or  the  other,  in  the 
United  States, 


There  are,  hence,  two  serious  difficulties  with  the 
second  remark  of  Mr.  Justice  Ramsay.  One  is  its 
irrelevancy  to  the  point  under  discussion  between 
the  two  governments  ;  and  the  other  is  its  insignif- 
icance, considered  as  famishing  a  rule  by  which  to 
determine  what  an  American  court  may  or  may  not 
do  in  dealing  with  an  extradited  person. 
(To  he  concluded,) 


LIABILITY   OP   HUSBAND  TO    DIVORCED 
WIFE  FOR  TORT  COMMITTED  DUR- 
ING COVERTURE. 

SUPREME  JUDICIAL  COURT  OP  MAINE,  MAY  6, 1877. 

Abbott  v.  Abbott.* 

A  wife,  after  belns  diToroed  from  her  huAbaod,  cannot 
maintain  an  action  against  him  for  an  asAault  commit- 
ted upon  her  durlog  coverture ;  nor  aoaiust  persona 
who  confederated  with  and  assisted  him  In  committing 
the  assault. 

ON  report.  The  action  was  brought  against  defend- 
ant for  wrongfully  confining  plaintifT  iu  an  insane 
asylum.    The  opinion  states  sufficient  facts. 

fl.  D.  Badlock,  for  plaintiff. 

A,  Wiswell  A  A.  P.  Wiswell,  for  defendants. 

PxTKBS,  J.  The  defendants  forcibly  carried  the 
plaintiff  to  an  Insane  asylum.  The  case  assumes  the 
act  to  have  been  wrongful  and  wanton.  The  plaintiff 
and  one  of  the  defendants,  at  the  time,  were  husband 
and  wife ;  since  then  she  was  divorced.  Can  an  action 
of  tort,  for  such  an  injury,  Instituted  after  divorce,  be 
sustaiued  by  her  against  her  former  husband  ?  We 
have  no  doubt  that  It  cannot  be  maintained. 

Precisely  the  same  question  was  lately  before  the 
English  court,  and  the  decision  and  the  reasons  on 
which  the  decision  is  grounded  meet  with  our  unqual- 
ified approvaL  PhiUipB  v.  BameU,  I  Q.  B.  D.  486.  It 
Is  there  held  that  a  wife,  after  being  divorced  from  her 
husband,  cannot  sue  him  for  an  assault  committed 
upon  her  during  coverture.  In  the  course  of  the  dis- 
cussion in  that  case.  Lush,  J.,  says:  *'Now  I  cannot 
for  a  moment  think  that  a  divorce  makes  a  marriage 
void  ad  initio ;  It  merely  terminates  the  relation  of 
husband  and  wife  from  the  time  of  the  divorce,  and 
their  future  rights  with  regard  to  property  are  adjusted 
according  to  the  decision  of  the  court  iu  each  case;  '* 
Field,  J.,  says :  **  I  now  think  it  clear  that  the  real 
substantial  ground  why  the  wife  cannot  sue  her  hus- 
band is  not  merely  a  difficulty  in  the  procedure,  but 
the  general  principle  of  the  common  law  that  husband 
and  wife  are  one  person;  *'  and  Blackburn,  J.,  states 
the  objection  to  be  *'  not  the  technical  one  of  parties, 
but  because,  being  one  person,  one  cannot  sue  the 
other." 

The  theory  upon  which  the  present  action  Is  sought 
to  be  maintained  is,  that  coverture  merely  suspends 
and  does  not  destroy  the  remedy  of  the  wife  against 
her  husband.  Bat  the  error  In  the  proposition  Is  the 
supposition  that  a  cause  of  action  or  a  right  of  action 
ever  exists  in  such  a  case.  There  is  not  only  no  civil 
remedy  but  there  is  no  civil  right,  during  coverture, 
to  be  redressed  at  any  time.  There  is,  therefore,  noth- 
ing to  be  suspended.  Divorce  cannot  make  that  a 
cause  of  action  which  was  not  a  cause  of  action  before 
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divorce.  The  legal  oharaoter  of  an  act  of  violenoe  by 
husband  apou  wife  and  of  the  oonsequenoes  that  flow 
from  it,  is  fixed  by  the  condition  of  the  parties  at  the 
time  the  act  is  done.  If  there  be  no  cause  of  action 
at  the  time,  there  never  can  be  any. 

The  doctrine  advocated  by  the  plaintiff  finds  no  sup- 
port from  any  of  the  principles  of  the  common  law. 
According  to  the  oldest  authorities,  the  being  of  the 
wife  became,  by  marriage,  merged  in  the  being  of  the 
husband.  Her  disabilities  were  about  complete.  By  the 
earliest  edicts  of  courts,  he  had  a  right  to  strike  her^as  a 
punishment  for  her  misconduct,  and  her  only  remedy 
was,  that  **  she  hath  retaliation  to  beat  him  again  if  she 
dare. "  And  Chancellor  Kent  lays  down  the  doctrine, 
not  contradicted  or  challenged  in  any  of  the  editions 
of  his  commentaries,  that,  **a8  the  husband  is  the 
guardian  of  the  wife,  and  bound  to  pmtect  and  main- 
tain her,  the  law  has  given  him  a  reasonable  superi- 
ority and  control  over  her  person,  and  he  may  even 
put  gentle  restraints  upon  her  liberty,  if  her  conduct 
be  such  as  to  require  it,  unless  he  renounces  that  con- 
trol by  articles  of  separation,  or  it  be  taken  from  him 
by  a  qualified  divorce."  2  Kent's  Com.  180.  But  there 
has  been  for  many  years  a  gradual  evolution  of  the  law 
going  on,  for  the  amelioration  of  the  married  woman's 
condition,  until  it  is  now,  undoubtedly,  the  law  of  Eng- 
land and  of  all  the  American  States  that  the  husband 
has  no  right  to  strike  his  wife,  to  punish  her,  under  any 
circumstances  or  provocation  whatever.  See,  upon 
this  subject,  the  oases  collected  in  a  learned  and  in- 
structive note  to  the  case  of  CommontoecMh  v.  Barry » 
in  2  Green's  Cr.  L.  Reports,  286.  Still,  the  state  of  the 
old  common  law  serves  to  show  the  basis  upon  which 
the  marriage  relation  subsisted ;  and  we  do  not  per- 
ceive that  there  has  been,  either  by  legislative  enact- 
ment or  by  the  growth  of  the  law  in  adapting  itself  to 
the  present  condition  of  society,  any  change  in  that 
relation  which  can  afford  the  plaintiff  a  remedy.  So 
to  speak,  marriage  acts  as  a  perpetually  operating  dis- 
charge of  all  wrongs  between  man  and  wife,  commit- 
ted by  one  upon  the  other.  As  said  by  Settle,  J.,  in 
State.  V.  Oliver,  70  N.  C.  00,  "  it  is  better  to  draw  the 
curtain,  shut  out  the  public  gaze,  and  leave  the  parties 
to  forget  and  forgive." 

We  are  not  convinced  that  it  is  desirable  to  have  the 
law  as  the  plaintiff  contends  it  to  be.  There  is  no 
necessity  for  it.  Practically,  the  married  woman  has 
remedy  enough.  The  criminal  courts  are  open  to  her. 
She  has  the  privilege  of  the  writ  of  hcLbeas  corpus,  if 
unlawfully  restrained.  As  a  last  resort,  if  need  be. 
she  can  prosecute  at  her  husband's  expense  a  suit  for 
divorce.  If  a  divorce  is  decreed  to  her,  she  has  dower 
in  all  his  estate,  and  all  her  needs  and  all  her  causes  of 
complaint,  including  any  cruelties  suffered,  can  be 
considered  by  the  court,  and  compensation  in  the 
nature  of  alimony  allowed  for  them.  In  this  way  all 
matters  would  be  settled  in  one  suit  as  a  finality. 

It  would  be  a  poor  policy  for  the  law  to  grant  the 
remedy  asked  for  in  this  case.  If  such  a  cause  of 
action  exists,  others  do.  If  the  wife  can  sue  the  hus- 
band, he  can  sue  her.  If  an  assault  was  actionable, 
then  would  slander  and  libel  and  other  torts  be.  In- 
stead of  settling,  a  divorce  would  very  much  unsettle 
all  matters  between  married  parties.  The  private 
matters  of  the  whole  period  of  married  existence 
might  be  exposed  by  suits.  The  statute  of  limitations 
could  not  cut  off  actions,  because  during  coverture  the 
Btatute  would  not  run.  With  divorces  as  common  as 
they  are  now-a-days,  there  would  be  new  harvests  of 


litigation.  If  such  a  precedent  was  permitted,  we  do 
not  see  why  any  wife  surviving  her  husband  could  not 
maintain  a  suit  against  his  executors  or  administrators 
for  defamation,  or  cruelty,  or  assaults,  or  deprivations 
that  she  may  have  wrongfully  suffered  at  the  hands  of 
the  husband;  and  this  would  add  a  new  method  by 
which  estates  could  be  plundered.  We  believe  the 
rule,  which  forbids  all  such  opportunities  for  law  suits 
and  speculations,  to  be  wise  and  salutary  and  to  stand 
on  the  solid  foundations  of  the  law. 

The  plaintiff  invokes  the  case  of  Blake  v.  Blake,  64 
Maine,  177,  as  supporting  her  right  to  sue.  That  was 
a  suit  in  assumpsit.  In  matters  of  contract  there  may 
be  a  cause  of  action  during  coverture,  not  enforceable 
by  the  ordinary  methods  until  afterward.  The  com- 
mon law  has  been  so  far  abrogated  by  the  force  of 
various  legislative  acts  as  to  allow  contracts  to  be  made 
by  husband  and  wife  with  each  other.  And,  to  a  cer- 
tain extent,  contracts  between  man  and  wife  always 
were  upheld  in  courts  of  chancery.  That  case,  there- 
fore, differs  from  this. 

Then,  if  the  husband  is  not  liable,  the  question  arises 
whether  the  co-defendants  are  liable  in  this  action. 
We  think  it  follows  from  the  previous  reasoning  that 
they  are  not.  The  true  test  as  to  their  liability  is, 
whether  an  action  could  have  been  maintained  against 
them  at  the  time  of  the  act  complained  of.  It  is  clear 
that  no  action  was  then  maintainable.  If  the  co- 
defendants  had  been  then  sued,  the  action  must  have 
been  in  the  name  of  the  husband  and  wife,  and  the 
husband  would  have  sued  to  recover  damages  for  an 
injury  actually  committed  by  himself.  Husband  and 
wife  must  declare  that  the  injury  was  ad  dcmtnum 
ipaorum.  She  cannot,  at  common  law,  sue  in  her  own 
name  alone,  nor  in  his  without  his  consent.  She  can- 
not appoint  an  attorney,  ordinarily,  but  he  must  do  it 
for  her.  His  conduct  and  admissions  can  affect  the 
suit.  He  can  release  the  cause  of  action  and  she  can- 
not. She  could  do  no  act  to  redress  an  injury  to  her 
without  his  concurrence.  Nor  has  the  common  law 
been  changed  in  any  of  these  respects  until  1876 ; 
which  was  after  this  action  was  commenced.  Laws  of 
1876,  ch.  112.  The  damages  recoverable  in  an  action 
would  have  belonged  to  him  and  not  to  her.  And,  at 
the  same  time,  if  she  had  committed  a  tort,  he  would 
have  been  civilly  liable  for  it.  It  is  very  certain, 
therefore,  that  no  action  could  ever  have  been  sus- 
tained against  them  in  his  name.  They  merely  aided 
and  assisted  him.  But  if  there  was  no  injury  to  him 
there  was  none  to  her.  They  were  one.  Without 
doubt,  after  the  death  of  the  husband,  a  wife  may 
maintain  an  action  in  her  own  name  for  a  wrong  com- 
mitted upon  her  while  her  husband  was  alive.  If  no 
action  was  instituted  nor  the  cause  of  action  released 
during  his  life-time;  and  undoubtedly  the  same  right 
follows  after  a  divorce  a  vinculo  matrimonii.  But  she 
can  only  recover  for  such  a  wrong  as  she  and  her  hus- 
band could  have  recovered  for  in  their  joint  names 
while  the  marriage  relation  subsisted.  She  succeeds 
after  death  or  divorce  to  just  such  rights  as  existed 
before  that  time.  The  language  of  the  law  is  that  the 
right  survives  to  her.  Bat  there  must  be  some  right 
in  existence  to  survive.  Here  there  was  none.  A 
thing  cannot  continue  after  an  event  which  does  not 
exist  before.  It  would  not  be  the  survival  of  a  claim, 
but  would  be  one  newly  created.  Norcrow  v.  StuarU 
60  Maine,  87;  MarshaUv,  Oakes,  51  id.  308;  BaUard  v. 
RuaseU,  88  id.  106;  LaughUn  v.  Eaton,  64  id.  156;  West 
V.  Jordan^  62  id.  484;  JBTos&ro^jc,  Weaver,  10  Johns. 
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247;  Snyder  y.  SponabU,  1  HIU  (N.  Y.K667:  Bacon's 
Abr.,  Baron  and  Feme,  K. ;  Shaddock  v.  Clifton,  22 
Wis.  U4. 

Plaintiff  nonsuit. 

Appleton,  C.  J.,  Walton,  Dlokeraon  and  Virgin,  J  J., 
oononrred. 

Barrows,  J.,  oononrred  in  the  result. 


LIABILITY  OF  SHIP-OWNERS— WHEN  PER- 
SONAL SERVICE  NOT  ESSENTIAL  TO  JURIS- 
DICTION. 

UNITED  STATBS  CIRCUIT  COURT,  FOR  THE  SOUTH- 
ERN   DISTRICT  OF  NEW  YORK,  1876. 

Levinson  v.  The  Ocbanic  Steam  Navigation  Co. 

The  U.  S.  Statute  of  1851  (9  Stat  at  Large*  635),  limiting  the 
liability  of  ship-owners  to  their  Interest  In  the  vessel, 
and  her  freight.  Is  applicable  to  foreign  vesselb .  It  Is  a 
regulation  of  commerce,  and  not  a  municipal  regula- 
tion. 

CoDio'ess  has  power  to  authorize  the  Supreme  Court  to  fix 
by  rule  the  manner  of  serving  process.  A  rule  provid- 
ing for  service  of  process  upon  an  attorney  Is  valid,  and 
jurisdiction  of  his  client  can  be  thus  acquired. 

rpHE   facts  are  fully  stated  in  the  opinion  of   the 

A  court. 

E.  F,  Shepard  and  E.  Coffln,  Jr.,  for  plaintiff. 

Everett  P.  Wheeler  and  CfiarUs  E,  Souther,  tor  de- 
fendant. 

Shipman,  J.  The  case  now  before  the  court  stands 
in  this  position :  The  plaintiff,  a  resident  of  the  State 
of  New  Yoric,  and  of  the  Southern  District  of  New 
York,  brought  his  action  In  this  court  against  a  com- 
mon carrier  by  sea  (having  Its  domicile  in  a  foreign 
country),  to  recover  damages  for  personal  Injuries  to 
him  while  a  passenger  and  for  the  loss  of  his  baggage. 
The  plaintiff  has  made  out  his  prima  facie  case.  The 
defendants  pleaded  in  bar  a  decree  of  the  District 
Court  of  the  Southern  District  of  New  York,  and 
have  offered  in  evidence  the  libel,  the  appraisement  by 
the  commissioners,  the  monition  after  the  appmise- 
ment,  the  payment  into  court  of  the  amount  of  the 
appraisement,  and  the  final  decree.  The  defendants 
then  rested  their  case. 

The  plaintiff  thereupon  moved  for  a  direction  to  the 
jury  to  find  for  the  plaintiff,  on  the  ground  that  the 
defense  is  insufficient  in  law.  The  question  is,  whether 
the  decree  of  the  District  Court  is  a  bar  to  the  action 
of  the  plaintiff.  That  decree  was  based  upon  the  stat- 
ute passed  by  Congress  in  1851,  the  first  and  third  sec- 
tions of  which  are  as  follows : 

i  1.  No  owner  or  owners  of  any  ship  or  vessel  shall 
be  subject  or  liable  to  answer  for  or  make  good  to  any 
one  or  more  person  or  persons  any  loss  or  damage 
which  may  happen  to  any  goods  or  merchandise  what- 
soever, which  shall  be  shipped,  taken  in  or  put  on 
board  any  such  ship  or  vessel,  by  reason  or  by  means 
of  any  fire  happening  to  or  on  board  the  said  ship  or 
vessel,  unless  such  fire  is  caused  by  the  design  or  neg- 
lect of  such  owner  or  owners ;  provided  that  nothing 
in  this  act  contained  shall  prevent  the  parties  from 
making  such  contract  as  they  please,  extending  or  lim- 
iting the  liability  of  ship-owners. 

1 8.  The  liability  of  the  owner  or  owners  of  any  ship 
or  vessel  for  any  embezzlement,  loss  or  destruction  by 
the  master,  officers,  mariners,  passengers  or  any  other 
person  or  persons,  of  any  property,  goods  or  merchan- 
dise shipped  or  put  on  board  of  such  ship  or  vessel,  or 
for  any  loss,  damage  or  injury  by  collision,  or  for  any 


act,  matter  or  thing,  loss,  damage  or  forfeiture,  done, 
occasioned  or  incurred  without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall  in  no  case  exceed 
the  amount  or  value  of  the  interest  of  such  owner  or 
owners  respectively  in  such  ship  or  vessel  and  her 
freight  then  pending.     92  U.  S.  Stat.  685. 

The  motion  of  plaintiffs  for  a  direction  to  the  jury 
notwithstanding  the  decree  of  the  District  Court  is 
founded  substantially  upon  two  points. 

First  That  the  District  Court  never  had  jurisdiction 
of  the  subject-matter  of  the  libel ;  and 

Second.  It  had  no  jurisdiction  of  the  person  who  is 
now  plaintiff  in  this  suit,  and  who  was  named  as  one 
of  the  defendants  in  that  libel. 

All  the  objections  resolve  themselves  into  these  two 
questions,  whether  the  District  Court  had  jurisdic- 
tion of  the  subject-matter  or  jurisdiction  of  the 
person.  This  statute  of  1851  has  been  discussed  at 
length  by  the  counsel.  It  seems  to  me  to  have  been 
a  limitation  of  the  common-law  liability  of  common 
carriers  by  sea.  It  is  well  understood  that  at  common 
law  there  was  no  limitation  upon  the  liabilities  of  such 
common  carriers,  but  that  the  amount  which  they 
were  liable  to  pay  was  limited  only  by  the  judgments 
which  might  be  rendered  against  them.  Congress,  in 
1851,  saw  fit  by  statute  to  limit  that  liability,  and  the 
statute  seems  to  have  been  a  modification  or  alteration 
of  the  common  law  in  regard  to  the  extent  of  liability 
of  ship-owners  for  the  negligence  of  their  officers  and 
crew.  Congress  also  saw  fit  to  adopt  the  same  limita- 
tion which  had  previously  existed  in  the  several 
maritime  countries  of  Europe. 

The  statute  which  was  passed  was  the  adoption  by 
legislative  authority  of  a  new  principle  of  law  so  far  an 
this  country  is  concerned,  but  one  which  has  been  the 
rule  in  the  Admiralty  Courts  of  foreign  countries. 

The  question,  then,  is  whether  this  limitation  of  the 
liability  of  common  carriers  by  sea  applies  only  to 
American  vessels,  and  was  merely  a  municipal  regula- 
tion, or  whether  it  was  the  adoption  of  a  general 
principle. 

Now,  neither  from  the  language  of  the  statute  of 
1851,  nor  upon  principle,  can  I  see  that  this  limita- 
tion of  liability  was  local,  or  that  the  legislation  was 
municipal. 

There  was  nothing  local  or  municipal  in  its  character. 
The  statute  was  not  in  terms  confined  to  American 
vessels.  It  had  a  wider  scope  and  was  a  modification 
by  legislative  enactment  of  the  common-law,  in  regard 
to  a  subject  over  which  Congress  had  jurisdiction. 

If  a  modification  of  the  common-law  liabilities  of 
carriers  by  land  was  provided  by  the  statute  of  the 
State,  which  had  jurisdiction  over  such  corporations, 
it  would  have  been  binding  upon  ail  courts  of  the 
State ;  it  would  have  been  the  lex  fori,  the  modification 
would  have  |been  a  general  one,  and  when  an  action 
was  brought  before  a  court  of  the  State,  the  court 
would  have  been  prohibited  from  exceeding  the  lia- 
bilities which  the  legislatui*e  of  the  State  had  limited. 

So,  this  statute  being  a  modification  of  the  common 
law  of  a  general  and  universal  character,  it  is  binding 
upon  all  courts  in  this  country,  and  they  are  limited 
or  restrained  from  proceeding  to  give  judgment  be- 
yond the  limit  of  liability,  which  the  legislature  had 
prescribed  in  1851.  In  other  words,  the  adoption  of  a 
principle  of  admiralty  law  cannot  be  considered  as 
merely  local  or  municipal  legislation. 

Second,  Whether  the  Distriot  Court  had  jurisdiction 
of  the  person,  is  next  to  be  considered.    At  common 
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law  personal  service,  or  its  equivalent,  is  in  all  cases  to 
be  made  upon  the  defendant,  so  that  he  maj  have  an 
opportunity  to  appear  and  make  defense.  The  com- 
mon law  prescribes  that  *»  ♦  ♦  ♦  personal  service  is  in 
all  cases  necessary  to  enable  the  court  to  acquire  juris- 
diction, unless  some  other  mode  of  service  is  author- 
ized by  the  laws  of  the  State.*' 

This  action  in  admiralty  was  both  a  proceeding  in 
reniy  and  a  proceeding  in  personam.  lu  so  far  fts  it  is 
a  proceeding  in  personam^  the  principles  of  common 
law  in  regard  to  actions  in  personam  are  applicable; 
that  is,  that  personal  service  of  process  or  that  service 
which  is  authorized  by  statute  as  an  equivalent,  is  to 
be  made  upon  the  party  who  is  to  be  affected  by  the 
judgment  that  may  be  rendered  in  the  suit. 

In  this  admiralty  proceeding  the  Supreme  Court 
has  announced  the  rules  which  are  applicable  to  the 
service,  and  the  rule  of  the  Supreme  Court  corresponds 
to  and  has  the  same  effect  as  the  rules  prescribed  by 
the  statutes  as  to  common  law  service. 

The  Statute  of  1851  (section  4)  provides  that  the 
owner  *'  may  take  the  appropriate  proceedings  in  any 
court,  for  the  purpose  of  apportioning  the  sum  for 
which  the  owner  of  the  vessel  may  be  liable  among 
the  parties  entitled  thereto.^'  It  announced  no  rule 
by  which  service  shall  be  made. 

The  Supreme  Court  has  jurisdiction  of  the  rules 
which  govern  the  proceeding. 

The  general  rule  of  the  Supreme  Court,  adopted  in 
1871  (1»  Wallace,  p.  xiii)  provides  that    *    *     : 

**  Public  notice  of  such  monition  shall  be  given  as  in 
other  cases,  and  such  further  notice  served  through  the 
post-office  or  otherwise,  as  the  court  in  Its  discretion 
may  direct." 

They  point  out  one  method  of  service :  through  the 
post-office.  That  is  not,  strictly  speaking,  personal 
service ;  it  is  merely  constructive.  One  mode  of  con  - 
structive  service  then  is  designated,  and  they  declare 
that  the  District  Court,  in  its  discretion,  may  direct 
how  such  other  and  further  notice  may  be  given  as 
it  chooses. 

The  rule  does  not  say  **8uch  further  notice  shall  be 
served  through  the  post-office,  and  otherwise;"  but  it 
is  optional  with  the  District  Court  whether  notice 
shall  be  served  on  the  known  claimants  through  the 
post-office  or  otherwise  in  the  exercise  of  its  judgment. 

The  Supreme  Court  provides  an  equivalent  for  per- 
sonal service,  and  has  in  effect  declared  that  construct- 
ive service  shall  be  sufficient. 

In  other  words,  they  direct  that  the  District  Court 
may  elect,  in  its  discretion,  whether  one  or  another 
mode  of  constructive  service  may  be  adopted,  and 
have  not  limited  them  to  personal  service. 

The  District  Court,  in  its  discretion,  selected  one 
mode  of  constructive  notice,  and  that  was  by  service 
upon  the  attorneys  for  the  claimants,  and  it  was  not 
necessary  that  service  upon  theu>  should  be  made 
otherwise  than  by  delivering  a  copy  of  the  monition 
to  their  attorneys. 

It  is  not  material,  in  my  judgment,  whether  the  at- 
torneys admitted  or  did  not  admit  service,  for  the  im- 
portant question  is  whether  the  service  which  the 
court  directed  to  be  made  on  the  defendant  was  suf- 
ficient service  or  not. 

If  the  rule  had  pifovided  {that  **  such  other  notice 
shall  be  served  through  the  post-office,  or  actually 
served  upon  the  defendants,"  and  the  monition  has 
not  been  served,  either  by  mail  or  personally,  the  Dis- 
trict Court  would  have  had  no  jurisdiction. 


But  the  rule  having  left  the  method  of  service  to  the 
discretion  of  the  court,  which  had  the  jurisdiction  of 
the  libel,  and  the  court,  having  exercised  its  discretion, 
and  determined  what  In  its  judgment  should  be  a 
valid  constructive  service  to  bring  the  defendant  into 
court,  and  service  having  been  made  accordingly,  no 
valid  objection  can  be  taken  to  the  jurisdiction  of  the 
court  over  the  action  in  pei'sonam. 

The  motion  to  direct  a  verdict^or  the  plaintiff  is  de- 
nied. 

The  court.  At  the  conclusion  of  the  evidence,  directed 
a  verdict  for  the  defendant. 

Judgment  was  entered  on  the  verdict.  No  writ  of 
error  has  been  brought  to  review  this  judgment. 

MOTB. 

By  tlie  common  consent  of  nations  going  back  to  t 
period  before  the  Christian  era,  maritime  usages  and  cus- 
toms have  been  recognized  as  constituting  a  law  merchant 
differing  In  many  respects  from  the  local  laws  of  each  par* 
ttcular  country,  and  applicable  to  all  maritime  causes.        ^ 

Chancellor  Kent  says  in  his  Commentaries,  vol.  3,  p.  1: 
**  The  marine  law  of  the  United  States  is  the  same  as  the 
marine  law  of  Burope.  It  Is  not  the  law  of  a  particular 
country,  but  the  general  law  of  nations."  Blackstone,  vol. 
1,  p.  273. 

*'  No  municipal  laws  can  be  sufficient  to  order  and  adjust 
the  new,  extensive,  and  complicated  affairs  of  traffic  and 
merchandise.  In  this  case  they  have  a  proper  authority  fur 
this  purpose.  For,  as  there  are  transactions  <3arried  on  be- 
tween subjects  of  Independent  states,  the  mualcipal  laws  of 
one  will  not  be  regarded  by  the  other.  For  which  reason 
the  affairs  of  commeroe  are  regulated  by  a.  law  of  their 
own,  called  the  law  merchant,  or  lex  mercatoria,  which  all 
nations  agree  in,  and  takB  notice  of." 

So  in  vol.  4,  p.  67:  *'  In  all  marine  causes,  relating  to 
freight,  average,  demurrage,  insurances,  bottomry,  and 
others  of  a  similar  nature,  the  law  merohaait,  which  is  a 
branch  of  the  law  of  nations,  is  regulated  and  constantly 
adhered  to.  So  too  In  all  disputes  relating  to  prizes,  to 
shipwrecks,  to  hostages  and  ransom  bills,  there  is  no  other 
rule  of  decision,  but  this  great  universal  law,  collected  from 
history  and  usage,  and  such  writers  of  all  nations  and 
languages,  as  are  generally  approved  and  allonved  of. " 

So  Malyne,  '*  Lex  Mercatoria,"  pp.  87,  88  :  **  All  controver- 
sies of  seafaring  actions  and  maritime  causes  ought  to  be 
decided  according  to  the  sea  laws,  which  took  their  beirin- 
ning  from  custom  and  observations,  and  from  them  is  the 
interpretation  of  the  said  law  to  be  taken.*' 

Among  the  authorities  in  reference  to  the  law  merchant, 
there  are  none  entitled  to  more  weight  than  the  Consolato 
del  Mare,  and  the  ordinance  of  Louis  XIV.  Chancellor 
Kent  says,  quoting  from  Casaregls,  vol.  3,  p.  11,  n.:  **The 
Consolato  had  in  maritime  matters  by  universal  custom, 
the  force  of  law  among  all  provinces  and  nations." 

Boucher,  in  the  preface  to  his  Consulat  de  la  mer,  p.  Ill : 
**  The  Consolato  had  the  same  authority  among  maritime 
nations  that  the  pandects  had  among  all  nations  in  gen- 
eral." 

In  reference  to  the  ordinance  of  Louis  XIV,  Chancellor 
Kent  sajrs,  vol.  8,  pp.  16, 17 :  '*  The  whole  law  of  navigation, 
shipping,  insurance  and  bottomry  was  systematically  col- 
lected and  arranged.  *  *  •  Every  commercial  nation  has 
rendered  homage  to  the  wisdom  and  Integrity  of  the  French 
ordinance  of  the  marine,  and  they  have  regarded  It  as  a 
digest  of  the  maritime  laws  of  civilized  Burope." 

As  long  ago  as  1750,  Lord  Mansfield,  in  LvJcer.  Lyde^t 
Burrows,  882,  cites  it  as  an  authority  and  says :  *'  It  was  col- 
lected and  compiled  under  the  authority  ot  M.  Coll>ert." 

Bmerigon  says  In  his  preface  to  his  Treatise  on  Insur- 
ance, p.  n:  ''The  ancient  maritime  laws  are  the  sources 
which  were  open  to  the  compilers  of  the  ordinance  (tef 
redacteun  de  V  ordonnanceU  and  from  which  those  must 
draw  who  would  go  to  the  fountain  head."  He  then  gives 
a  sketch  of  the  different  compilations  before  the  ordl 
nance,  and  adds  p.  XV.       -y— v.  ^y   ^-  ^  ^^^^ 
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'*The  ordinance  of  1681  Is  a  compilation  of  all  these 
ancient  laws." 

AzunI  on  Maritime  Law,  vol.  1,  p.  893  (Am.  Ed.  of  1806), 
says  :  *'The  ordinance  has  become  in  some  sort  the  com- 
mon law  of  all  the  nelg^hborlnflr  nations.**  See,  also,  Bedar- 
ride,  du  Commerce  Maritime,  tome  1,  M  10,  18,  pp.  14,21. 

It  Is  to  be  especially  noticed  that  the  authorities  just 
cited  uniformly  speak  of  the  ordinance,  not  merely  as  a 
statute  or  a  decree  of  Louis  XIV,  which  on  its  face  It  pur- 
poru  to  be,  but  as  a  code  or  digest  of  the  existlnar  maritime 
law. 

What  then  are  the  provisions  of  the  ordinance  on  this 
subject  ? 

Book  4,  title  4,  article  4,  provides  that  the  liability  of  the 
ship-owner  for  the  negllfirence  of  the  master  Is  discharged 
by  the  abandonment  of  the  ship  and  freight.  Valin  Comm. 
sur.  I'Ord.,  vol.  1,  p.  490;  Bedarride,  du  Commerce  Mari- 
time, vol.  1,  M  273, 276, 279, 287.  In  section  279,  he  says :  In 
no  case  can  the  ship-owner  be  made  liable  by  any  conse- 
quence of  the  voyage  beyond  his  Interest  In  the  ship  itself. 

In  section  287,  he  says :  The  right  to  abandon  the  ship  and 
freight  exists  where  the  negligence  or  willful  tort  or  quasi 
tort  (quati  delU)  is  imputable  to  the  crew  or  to  the  captain 
himself. 

The  Consolato  contains  a  provision  to  the  same  effect,  as 
to  the  liability  of  the  owner,  although  it  did  not  undertake 
to  provide  a  remedy  by  which  this  limitation  of  liability 
could  be  enforced.    Chap.  38. 

The  courts  of  Holland  recognize  the  sanie  right  on  the 
part  of  the  owner  (Grotlus  on  Peace  and  War,  book  2,  chap. 
11, 8  18),  and  the  same  law  Is  recognized  throughout  the 
continent  of  Europe. 

There  does,  at  first  blush,  seem  to  be  serious  difficulty  In 
maintaining  that  the  statutes  of  a  country  should  operate 
upon  foreigners  and  regulate  their  liability  for  a  loss  occur- 
ring on  the  high  seas.  But  when  this  statute  Is  considered 
as  the  promulgation  and  adoption  of  a  rule  existing  among 
most  other  commercial  nations,  the  difficulty  vanishes. 

The  confusion  which  seems  to  arise  as  to  the  effect  and 
scope  of  the  United  States  statute  Is  owing  to  several 


The  sea  laws  were  originally  promulgated  by  some  mari- 
time power  and  under  Its  authority.  This  Is  notably  true 
of  the  ordinance  of  Louis  XIV,  yet,  as  has  bc^n  shown, 
they  have  always  been  treated,  not  as  local  or  municipal 
statutes,  but  as  a  public  and  official  recognition  of  the  gen- 
eral maritime  law ;  not  as  adopting  new  rules,  but  as  giv- 
ing deflnlteness  and  precision  to  a  rule  already  existing. 

The  remedy  in  question  in  this  particular  case  Is  one 
which  could  not  be  obtained  through  the  machinery  of  a 
court  of  common  law.  In  other  words.  It  does  not  consti- 
tute an  absolute  defense. 

Before  It  could  be  made  available,  some  steps  must  be 
taken  by  the  owner  in  an  appropriate  tribunal,  by  which 
his  interest  In  the  vessel  and  freight  should  be  abandoned, 
and  all  persons  having  claims  by  reason  of  the  disaster,  be 
summoned  before  the  court,  and  bound  by  the  decree. 

Until  this  Is  done  the  liability  remains  absolute,  and 
could  not  be  contested  In  any  court.  This  was  held  In  the 
case  of  the  NoruHch  Co,  v.  WrighU  13  Wallace,  104.  The  Dis- 
trict Court  for  the  Eastern  District  of  New  York  had  pre- 
viously held  (1  Benedict,  89)  that  the  admiralty  jurisdiction 
was  not  sufficiently  broad  to  include  a  proceeding  of  this 
character,  which  it  treated  as  one  in  permmam. 

This  was  decided  on  the  authority  of  the  English  decis- 
ions, which  do  show  that  In  the  absence  of  a  special  statute, 
the  English  admiralty  could  not  furnish  the  relief  now 
sought,  and  that  until  the  English  statute  on  the  subject 
was  passed,  there  was  no  court  in  England  capable  of  af- 
fording this  relief.  But  when  the  United  States  Supreme 
Court  held  that  the  proceeding  was  in  [rem  for  the  ascer- 
tainment of  the  claims  to  a  fund  within  the  jurisdiction  of 
the  court,  and  its  distribution  among  the  persons  entitled 
thereto,  the  difficulty  vanished.  It  is  to  be  observed  that 
jurisdiction  over  this  description  of  causes  was  at  first  con- 
ferred In  England  upon  a  court  of  chancery.  Merchanl 
Shipping  Act  of  1864,  17  and  18  Vict.,  chap.  104,  S  514. 


The  language  of  that  section  Is  significant ;  It  provides : 
**  It  shall  be  lawful  In  England  or  Ireland  for  the  High 
Court  of  Chancery  *  *  *  to  entertain  proceedings  at 
the  suit  of  any  owner  for  the  purpose  of  determining  the 
amount  of  such  liability." 

Section  13,  chap.  10,  24  and  25  Victoria,  confers  a  similar 
power  upon  the  admiralty :  **  When  any  ship  or  vessel  or 
the  proceeds  thereof  are  under  arrest  of  that  court."  The 
language  of  the  Merchant  Shipping  Amendment  Act  of 
1862, 25  and  26  Vict.,  chapter  63,  section  54,  Is  also  significant : 
''  The  owners  of  any  ship,  whether  British  or  foreign,  shall 
not.  In  cases  where  all  or  any  of  the  following  events  occur, 
without  their  actual  fault  or  privity  (here  follows  an  enum- 
eration of  the  cases)  be  answerable  In  damages  for  loss  of 
life  or  personal  injury,  either  alone  or  together  with  loss  or 
damage  to  ships,  boats,  goods,  merchandise  or  other  things 
to  an  aggregate  amount  exceeding  £15  for  each  ton  of  their 
ship's  tonnage.** 

-  This  language.  It  Is  believed,  shows  by  necessary  Implica- 
tion :  First,  that  in  the  absence  of  the  statute  no  English 
court  had  the  power  to  give  the  relief  sought,  and  second 
that  the  question  before  the  English  legislature  was  not 
whether  a  liability  existing  by  the  law  merchant  should  be 
extended,  but  whether  the  unlimited  liability  existing  at 
common  law  should  be  limited.  Nothing  better  Illustrates 
the  divergence  between  the  jurisprudence  of  the  two 
countries  than  a  comparison  between  the  decisions  upon 
the  English  statute  and  those  under  that  of  this  country. 
The  English  cases  hold  that  the  value  of  the  vessel  fur 
which  her  owners  are  liable  Is  her  value  before  the  acci- 
dent. Qaie  V.  Laurie,  15  Mees.  &  Wels.  390 ;  Norwich  Co.  v. 
Wright,  18  Wallace,  104,  holds  Just  the  reverse. 

The  early  English  cases  corroborate  the  view  of  the  Bng 
llsh  statute  previously  stated. 

In  the  Carl  Johan  reported  In  note  to  8  Haggard  Adm.  186, 
It  was  held  by  Lord  Stowell,  that  a  court  of  admiralty  en- 
forced the  general  maritime  law ;  that  the  English  statute 
was  a  purely  municipal  regulation,  and  It  is  assumed  that 
by  the  general  law  merchant  no  such  right  to  limit  the 
owner's  liability  existed.  See  also  the  Dundee^  3  Haggard 
Adm.  113.  These  decisions  are  based  upon  an  assumption 
which  has  been  shown  to  be  erroneous,  and  which  un- 
doubtedly grew  out  of  that  want  of  acquaintance  with  con- 
tinental law,  which  has  so  often  been  noticed  In  English 
jurists  of  the  last  century,  and  which  Lord  Mansfield  (who 
It  will  be  remembered  was  educated  In  Scotland)  was  the 
first  to  dispel.  The  more  recent  English  cases  simply  fol- 
low these  decisions  of  Lord  Stowell.  The  jurisprudence  of 
the  two  countries  In  relation  to  the  subject  in  hand  is  es- 
entlally  different. 

Eykrett  p.  Whkblsb. 


PROOF  OF  MARRIAGE— STATUTES  OF  LIMITA- 
TION AS  TO  DOWER. 

SUPREME  COURT  OP  MICHIGAN,  JANUARY,  1878. 

Samuel  Proctob  v.  Nancy  Bioblow. 
William  H.  Scott  v.  Nancy  Biqelow. 
Where  property  rights  only  are  Involved,  general  reputa- 
tion is  sufllcient  proof  of  marriage.     In  Michigan  the 
statute  of  limitations  runs  against  a  claim  for  dower. 
A  CTION  for  dower.    The  opinion  states  the  case. 

Prentis  A  Foo^  for  plalntlffli  in  error. 

PencUetoti  <fc  Radford^  for  defendant  In  error. 

Campbell,  C.  J.  Nancy  Bigelow  sued  for  dower  in 
lands  aliened  bj  her  husband  in  1838.  He  died  in  1861. 
These  suits  were  brought  in  1876. 

The  two  principal  questions  presented  are,  1.  Wheth- 
er her  marriage  was  proven  by  legal  evidence ;  and,  2. 
Whether  dower  is  governed  by  the  statutes  of  limi- 
tation. 

The  marriage  was  proved  by  her  son's  testimony, 
showing  that  she  and  his  father  lived  together  and 
brought  up  a  large  family,  treated  each  other  on  all 
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ocoaslons  as  husband  and  wife,  were  so  reputed  in  the 
family  and  bj  others,  addressed  each  other  as  such, 
and  jointly  signed  papers  in  that  relation. 

We  know  of  no  authority  which  requires  any  better 
proof  of  marriage,  unless  in  criminal  prosecution  and 
cases  of  seduction.  There  is  no  rule  of  law  making 
marriage  records  the  best  evidence  in  any  case,  and 
even  where  they  exist,  some  parol  evidence  is  usually 
necessary  to  identify  the  parties,  in  case  of  any  con- 
troversy. In  most  cases  where  the  right  of  property 
is  to  be  made  out  by  proof  of  a  marriage,  the  wit- 
nesses who  were  present  are  not  living  or  attain- 
able. One  or  both  of  the  married  persons  must  die 
before  any  inheritance  or  dower  can  exist.  It  woul'd 
be  impossible  in  a  majority  of  such  cases  to  prove  a 
marriage  by  any  better  testimony  than  conduct  and 
reputation.  The  general  presumption  in  favor  of  le- 
gality has  led  to  more  liberal  .rules  instead  of  stricter 
ones  in  modem  times,  as  more  just  and  reasonable. 

1  Starkie's  Ev.  45 ;    BtUchim  v .  KimmelU  31  Mich.  126 ; 

2  Greenl.  Ev.,  §  462;  3  Edwards'  Edition  of  Phillips' 
Ev.  509  and  cases. 

The  question  whether  the  statute  of  limitations  ap- 
plies to  rights  of  dower  is  supposed  to  be  decided  in 
the  negative  by  the  case  of  May  v.  Rumney,  1  Mich.  1. 

In  that  case  the  facts  showed  that  James  May,  the 
husband  of  the  defendant,  died  in  January,  1829,  hav- 
ing aliened  the  land  in  dispute  in  1807.  On  the  5th  of 
November,  1829,  a  law  was  passed  providing  a  short 
period  of  limitations  of  ten  years  for  all  real  and 
possessory  actions  where  the  right  of  action  had  then 
accrued ;  and  it  was  held  Mrs.  May's  right  did  not 
come  within  the  statute. 

At  the  time  of  Judge  May's  death  there  had  been  no 
new  remedy  for  the  recovery  of  dower  adopted,  and  it 
was  left  to  the  common-law  remedies.  The  opinion  in 
May  V.  Rumney  discusses  these  fully,  and  points  out 
that  the  remedy  by  writ  of  dower  was  not  a  possessory 
action,  but  only  determined  the  right,  which, 
when  determined,  could  afterward  be  enforced 
by  ejectment.  Of  course  under  these  circum- 
stances, it  would,  if  the  views  of  the  court 
were  correct,  preclude  the  operation  of  the  short  law 
of  1829,  and  no  other  statute  was  in  question  under 
the  issue.  The  first  statute  passed,  providing  a  speedier 
remedy  for  dower,  was  '*  An  act  for  the  speedy  assign- 
ment of  dower  t  and  for  the  preventing  of  strip  and  vxiste 
by  ttnants  therein,''  approved  October  29, 1829.  This  act 
was  passed  six  days  before  the  short  statute  of  limita- 
tions. It  provided  for  proceedings  by  writ  of  dower, 
but  also  gave  a  writ  of  seizin,  which  rendered  a  sup- 
plemental ejectment  unnecessary.  But  this  statute 
required  a  demand  of  one  month  before  any  action 
could  be'  brought,  and  thus  rendered  it  impossible  for 
Mrs.  May  to  sue  before  the  5th  of  November. 

The  Revised  Statutes  of  1838  seem  to  have  made 
provision  for  two  remedies.  One  was  the  writ  of 
dower,  which  might  be  brought  after  one  month  and 
within  one  year  from  demand ;  under  which  she  could 
recover  possession  and  damages  for  detention.  R.  8. 
of  1888,  part  3,  title  3,  chapter  3.  The  other  was  the 
new  statutory  action  of  ejectment,  in  substance  like 
our  present  statutes  and  superseding  the  ancient  action 
of  ejectment  previously  used.  R.  ,8.,  part  3,  title  3, 
chapter  2.  This  new  action  of  ejectment  differed  from 
the  old  one  in  making  the  judgment  conclusive  after 
a  certain  period,  but  allowing  two  new  trials.  No 
provision  was  made  for  any  new  trial  in  the  action  of 
writ  of  dower,  which  seems  to  have  been  an  action  of 


right  with  some  of  the  remedies  belonging  to  possess- 
ory actions. 

This  anomalous  state  of  things  was  ended  by  the 
revision  of  1846,  still  in  force,  which  abolished  all  other 
actions  but  ejectment,  and  imposes  no  conditions  on 
its  commencement  to  recover  dower. 

There  is  no  reason  that  we  can  discover,  why  a  stale 
claim  of  dower  in  lands  aliened  by  the  husband  de- 
serves any  more  consideration  than  any  other  claim. 
Every  principle  of  justice  and  policy  is  ag^ainst  favor- 
ing ancient  and  dormant  claims.  These  dower  claims 
are  often,  if  not  gt^nerally,  unknown  until  presented, 
and  it  is  very  difficult  in  many  cases  to  find  out 
whether  they  exist  or  not.  The  courts  under  the 
common  law  system  of  procedure  appear  to  have 
felt  themselves  bound,  for  reasons  which  we  do 
not  altogether  appreciate,  to  give  to  statutes  of 
repose  a  technical  construction  whereby  they  excluded 
writs  of  dower  because  not  mentioned,  and  not  in  all 
respects  identical  with  any  other  form  of  action.  But 
under  our  statutes,  inasmuch  as  we  have  but  one  form 
of  action,  which  is  statutory  ejectmeut,  to  reach 
dower  in  the  same  way  with  other  landed  interests, 
we  should  be  obliged,  in  order  to  except  rights  of 
dower  from  the  operation  of  the  limitation  acts,  to 
disregard  their  language  altogether.  Tbe  words  of 
the  statute  In  force  in  1851  are  that  **no  person  shall 
commence  an  action  for  tbe  recovery  ol  any  lauds, 
nor  make  any  entry  thereupon,  unless  within  twenty 
years  after  the  right  to  make  such  entry  or  bring  such 
action  first  accrued."  R.  8.,  ch.  139,  §  1.  These 
terms  are  free  from  ambiguity.  If  Mrs.  Bige- 
low  could  have  brought  an  action  pf  ejectment  in  1851 
(and  it  is  not  pretended  she  could  not  have  done  so) 
she  comes  within  the  plain  terms  of  the  statute.  We 
are  not  called  upon  to  discuss  the  propriety  of  the  old 
decisions,  which  certainly  strained  the  law  very  much 
to  favor  dower.  The  forms  of  remedy  under  which 
that  oTP«r-nice  casuistry  was  adopted  have  been 
changed  into  a  single  and  universal  remedy,  which 
will  not  permit  any  different  treatment  of  suitors. 
All  must  be  governed  by  the  same  regulations. 

We  think,  therefore,  that  the  plaintiff  in  error 
in  each  of  these  cases  is  entitled  to  have  judg- 
ment reversed,  and  a  new  judgment  rendered  in  his 
favor  with  costs  of  both  courts. 


LIABILITY   OF    SAFE   DEPOSIT    COMPANIES 
FOR  LOSS  OF  DEPOSITS. 

8UPRBBIB  CJOURT  OP  PENNSYLVANIA.  JANU- 
ARY 7,  1878.  . 


Safs    Deposit    Company,   Plaintiff  in   Error,  v. 

Pollock. 
In  an  action  to  recover  the  amount  of  certain  bonds  which 
were  lost  from  a  safe  hired  by  plaintiff  below  from  de- 
fendant below,  a  safe  deposit  company,  and  which  was 
situated  in  defendant's  flre-proof  vault,  it  appeared  that 
the  hiring  was  subject  to  these  rules:  **^wheLevera 
party  rents  a  safe,  and  deposits  therein  at  pleasure  con- 
tents not  made  known  to  the  company.  Its  liability  Is 
limited  (1)  to  tbe  keeping  of  constant  and  adequate 
guard  and  watch  over  the  safe  ;  (2)  to  the  prevention  of 
access  by  any  renter  to  the  safe  of  any  other  renter :  (3) 
to  the  protection  of  safes  and  contents  from  any  dis- 
honesty on  the  part  of  any  of  the  oorapanys  em- 
ployees." Plaintiff  had  exclusive  possession  of  the 
key  to  the  safe.  He  placed  in  the  safe  certain  govern- 
ment bonds  and  locked  it.  At  a  subsequent  ume  he 
opened  the  safe  and  discovered  that  the  bonds  were 
missing.  There  was  no  evidence  that  the  safe  had  been 
broken  or  the  lock  tampered  with,  but  the  ^io  must 
have  been  opened  with  a  key  fitted  thereto.  ^«W,  that 
there  was  evidence  of  negligence  on  the  part  or  vne 
company  sufficient  to  go  to  the  jury,  and  a  verdict  for 
plaintiff  was  sustained,     a-.— -^   ^^^^^^^ 
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1?RUOR   to   Common    Pleas*  No.  1,  of   Allegheny 
^  oountj.    The  opinion  states  the  ease. 

Mbbour,  J.  This  aotion  was  brought  against  the 
plaintiff  in  error  to  recover  lor  the  loss  of  some  govern- 
ment bonds.  Its  general  business  is  indicated  by 
its  name.  It  took  two  classes  of  risks.  In  one  class 
it  became  the  absolute  guarantor  of  the  safety  of  the 
deposit.  In  the  other  its  liability  was  qualified  and 
restricted.  The  present  case  arose  under  the  latter 
class.  The  defendant  in  error  rented  a  safe  in  the 
burglar-proof  vault  of  the  company,  subject,  inter  cUia, 
to  its  following  rules  and  regulations : 

**  Whenever  a  party  rents  a  safe,  and  deposits  therein 
at  pleasure,  contents  not  being  made  known  to  the 
company,  its  liability  is  limited:  (1)  To  the  keeping 
of  a  constant  and  adequate  guard  and  watch  over  and 
upon  the  burglar-proof  safe.  (2)  To  the  prevention  of 
access  by  any  renter  to  the  safe  of  any  other  renter. 
(3)  To  the  protection  of  safes  and  contents  from  any 
dishonesty  on  the  part  of  any  of  the  company's  em- 
ployees.'* 

He  renewed  the  lease  annually  several  times  and 
paid  the  required  rent .  The  safe  is  closed  by  an  iron 
door,  to  which  a  lock  is  attached.  The  valuables  are 
placed  in  a  tin  box  made  to  fit  into  the  safe  like  a 
drawer.  In  this  box  and  safe  he  placed  several  thou- 
sand dollars  in  government  bonds,  and  had  the  ex- 
clusive possession  of  the  keys  to  the  safe.  As  the 
interest  fell  due  on  the  bonds,  he  took  them  out,  cut 
the  coupons  therefrom,  and  replaced  them  in  the  safe 
and  locked  it  again.  Finally,  on  taking  out  the  en- 
velope containing  the  bonds,  for  the  same  purpose,  he 
discovered  that  four  bonds,  two  of  $1,000  each,  and  two 
of  $500  each,  had  disappeared  therefrom.  The  jury 
have  found  that  he  put  them  in  the  safe  and  did  not 
i*emove  them  therefrom.  There  was  no  evidence  that 
the  vault  or  the  safe  had  been  broken,  nor  that  the 
lock  had  been  tampered  with.  These  facts  being  un- 
questioned, and  the  bonds  having  been  taken  from  the 
safe,  it  necessarily  follows  that  it  had  been  opened 
with  a  key  suited  to  the  lock .  In  order  to  get  access 
to  the  safe  a  person  would  be  obliged  to  step  into  the 
vault.  If  he  entered  during  business  hours,  one  key 
would  enable  him  to  procure  the  bonds.  If  at  other 
hours,  it  would  require  two  keys  to  reach  them  from 
the  office.  The  fact  that  the  bonds  were  taken  under 
these  circumstances,  was  certainly  some  evidence  that 
the  company  had  not  kept  *'  a  constant  and  adequate 
guard  and  watch  over  and  upon  the  safe,"  as  by  its 
agreement  it  was  bound  to  do.  It  further  agreed  to 
prevent  the  access  of  any  other  renter  to  the  safe  of 
the  defendant  in  error,  and  to  protect  his  safe  and  its 
contents  from  any  dishonesty  of  the  company's  em- 
ployees .  If  any  third  persons  were  given  access  to 
the  vault,  under  circumstances  that  would  have  enabled 
them  to  unlock  the  safe  and  remove  the  bonds,  and 
they  had  so  done,  although  a  contingency  not  provided 
for  in  the  agreement,  yet  it  cannot  be  pretended  that 
it  would  not  be  evidence  of  a  want  of  ordinary  care. 
So,  if  the  bonds  were  purloined  by  either  renter  or 
employee,  it  was  certainly  evidence  to  go  to  the  jury 
of  an  omission,  on  the  part  of  the  company,  to  exer- 
cise that  ordinary  care  and  vigUauce  which  men  ordi- 
narily exercise,  and  ought  to  exercise,  under  such  cir- 
cumstances, in  the  protection  of  their  own  property. 
The  vault  and  the  safe  were  in  the  possession,  and 
under  the  protection,  of  the  company.  The  manner 
in  which  the  bonds  were  most  probably  taken  shifted 
the  burden  of  proof.    It  threw  upon  the  company  the 


necessity  of  making  some  explanation  to  rebut  its 
prima  facie  negligence.  The  case  is  not  like  jPttiwcatic 
V.  Smali^  1  Esp.  815,  in  which  there  was  no  express 
agreement  as  to  the  care  to  be  exercised.  Nor  is  it 
like  Farrihcm  v.  Camden  A  Aniboy  R,  R,  Co,,  5P.  F. 
Smith,  53,  where  it  was  held  that  proof  merely  of  loss 
was  not  sufficient  to  put  the  bailee  on  bis  defense. 
The  evidence,  in  the  present  case,  of  the  defendant  in 
error  did  not  stop  with  merely  showing  the  loss.  It 
showed  the  bonds  had  been  abstracted  by  some  one 
entering  the  vault  and  opening  the  safe  by  means  of  a 
key.  The  presumption  of  want  of  ordinary  care  was 
thereby  created.  All  the  evidence  calculated  to  rebut 
that  presumption  was  fairly  left  to  the  jury  by  the 
learned  judge. 

The  other  assignments  have  no  merit,  and  were  not 
urged  in  the  argument. 

Judgment  affirmed . 


RECENT  AMERICAN  DECISIONS. 

8UPRBMB  COURT  OP  PENNSYLVANIA,  JANUARY 
AND  FBBRUARY,  1878. 

DOMIOIIiE. 
Change  of  residence:  what  does  notamo%int  to:  inten- 
tion,—  A,  being  unmarried,  sold  his  farm  in  West 
Virginia  and  came  to  Pennsylvania,  bringing  his  per- 
sonal property  with  him,  and  made  his  home  with  his 
brother-in-law,  but  paid  no  taxes  in  either  State  after 
he  sold  his  land,  and  died  in  Pennsylvania.  It  was 
contended  that  he  had  not  changed  his  residence  and 
that  his  estate  was  not  liable  for  the  collateral  inherit- 
ance tax  of  this  State.  1  Bouv.  Law  Die.  489,  defines 
domicile  to  be  *'  that  place  in  which  a  person  has  fixed 
his  habitation  without  any  present  intention  of  remov- 
ing therefrom.  Held^  that  a  mere  intention  to  remove 
permanently  without  an  actual  removal  works  no 
change  of  domicile;  nor  does  a  mere  removal  from  the 
State,  without  an  intention  to  reside  elsewhere.  But 
when  a  person  sells  all  his  land,  gives  up  all  his  busi- 
ness in  the  State  in  which  he  lived,  takes  his  movable 
pr(»perty  with  him  and  establishes  his  home  in  another 
State,  such  acts  prima  facie,  prove  a  change  of  domi- 
cile,   nindman^a  AppeaL 

FIRE  INSURANCE. 

1.  Ufisigned  conditions  printed  on  back  of  policy 
when  part  of  (he  controci.-- Where  a  policy  of  fire  insur- 
ance, among  other  provisions  and  express  conditions, 
provided  that  the  loss  should  be  **  payable  in  sixty  days 
after  the  notice,  proof,  and  adjustment  thereof,  in  con- 
formity to  the  conditions  annexed  to  this  policy,'*  and 
certain  unsigned  provisions,  entitled  "Conditions 
of  Insurance,"  were  printed  on  the  back  of  the  policy, 
such  indorsed  and  unsigned  conditions  are  part  of  the 
contract  between  the  insurer  and  insured.  Kensington 
Nat,  Baiik  v.  Yerkes, 

2,  Interpretation  of  dau8e  providiyig  that  policy  should 
become  void  upon  creation  of  an  incumbrance  on  the 
premises:  confession  of  judgment,  effect  of,  etc—One  of 
the  conditions  printed  upon  the  back  of  such  a  policy 
provided  that  '^should  there  at  any  time,  during  the  life 
of  the  policy,  an  incumbrance  fall  or  be  executed 
upon  the  property  insured  sufficient  to  reduce  the  real 
interest  of  the  insured  on  the  same  to  a  sum  only  equal 
to  or  below  the  amount  insured  ....  then  the 
policy  shall  become  void;'*  the  insured  confessed  a 
judgment  greater  in   amount  than^U^  ^^iue^  of  the 
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property.  Held,  that  the  policy  was  thereby  avoided, 
even  thouf^h  no  execution  ever  issued  upon  such  judg- 
ment. An  incumbrance  **  falls'*  upon  a  property  when 
a  Judgment  is  entered.  lb.    (W.  Not.  Cas.) 

BTATXTTB  OF  TBAUDS. 

Parol  promise  to  answer  for  the  debt  of  another,  when 
not  tDithin  ihe  atcUute :  promise  to  pay  out  of  fwids 
tran^erred  by  the  debtor  for  the  purpose, — Where  one 
makes  a  parol  promise  to  pay  the  debt  of  another,  out 
of  funds  transferred  to  the  promisor  for  the  purpose, 
such  promise  is  not  within  the  statute  of  frauds.  The 
creditor  to  be  benefited,  though  not  present  at  the 
time  of  the  promise,  becomes  the  owner  of  the  fund 
thus  impressed  with  a  trust  for  him,  and  as  such  can 
sue  for  it.    Justice  v.  TaUman  (W.  Not.  Cas.) 


RECENT  ENGLISH  DECISIONS. 

AKIMAIiS. 

Property  in  wild:  embeeelement:  master  and  servant. 
—  A  gamekeeper,  not  authorized  to  take  or  kill  rabbits 
for  his  own  use,  took  and  killed  some  wild  rabbits 
upon  his  master's  land,  and  converted  them  dishon- 
estly to  his  own  use  by  selling  them.  The  taking, 
killing,  removing,  and  selling,  were  parts  of  one  con- 
tinuous action.  Held,  that  a  conviction  of  such  game- 
keeper for  embezzlement  of  the  rabbits  could  not  be 
sustained.    The  Queen  v.  Read,  L.  R.,  8  Q.  B.  D.  181. 

riRB  IN8UBANGK. 

Interest  of  plaintiff  at  time  of  loss :  vendor  in  posses- 
sion :  intended  demolition  of  premises  under  compulsory 
power. —  The  plaintiff  insured  his  premises  in  the  de- 
fendants' office  by  a  policy  which  provided  that  their 
capital  should  be  liable  to  pay  to  the  assured  **  any 
loss  or  damage  by  fire  to  the  buildings  "  not  exceeding 
16002.  The  premises  were  afterward  required  by  the 
Metropolitan  Board  of  Works  under  their  compulsory 
powers,  in  order  that  they  might  be  pulled  down  for 
the  improvement  of  a  street,  and  the  amount  of  pur- 
chase-money payable  to  the  plaintiff  was  assessed  by 
arbitration,  according  to  the  Land  Clauses  Act.  After 
the  board  had  accepted  the  plaintiff's  title,  but  before 
he  had  executed  a  conveyance,  the  premises  were 
destroyed  by  fire.  Held,  that  the  defendants  were 
liable  to  pay  the  plaintiff  15002.,  the  full  value  of  the 
buildings  at  the  time  of  the  fire,  and  not  merely  the 
damage  done  to  the  buildings  considered  as  old  mate- 
rials, for  the  dealings  between  the  board  and  the  plain- 
tiff did  not  affect  the  defendants' contract.  CoUing- 
ridge  v.  The  Royal  Excfiafige  Assurance  Corporation, 
L.R,8Q.  B.  D.  173. 

MARBIAQB. 

NuUity  qf:  consanguinity :  marriage  illegal  by  the  law 
of  domicHe.—  The  pe,titioner  and  respondent,  Portu- 
guese subjects  domiciled  in  Portugal,  aud  first  cousins 
to  each  other,  came  to  reside  in  England  in  1858,  aud 
in  1866  they  went  through  a  form  of  marriage  before 
the  registrar  of  the  district  of  the  city  of  London.  In 
1873  they  returned  to  Portugal,  and  their  domicile 
throughout  continued  to  be  Portuguese.  By  the  law 
of  Portugal  a  mamage  between  first  cousins  is  illegal, 
as  being  incestuous,  but  may  be  celebrated  under  a 
Papal  dispensation.  Held  (reversing  the  decision  of 
the  court  below),  that  the  parties  being  by  the  law  of 
the  country  of  their  domicile  under  u  personal  disabil- 


ity to  contract  marriage,  their  marriage  ought  to  be 
declared  null  and  void.  {Sim^min  v.  MaUac,  2  Sw.  k 
Tr.  67;  20  L.  J.  [P.  M.  A^  A.]  971,  dlstinguUhed.)  Sotr 
tomayor  v.  De  Barros,  L.  R.,  8  P.  D.  (C.  A.)  1. 


False  representation :  of  personal  property :  contagious 
disease,  animals  affected  with :  sale  in  market:  implied 
representation  that  animals  not  suffering  from  disease: 
oonditions  of  sale:  contagious  diseases  {animals)  act,  1860 
(82  and  88  VicL,  c.  70,  s.  57) :  vendor  and  purchaser. —The 
defendant  sent  for  sale  to  a  public  market  pigs  which  he 
knew  to  be  infected  with  a  contagious  disease;  they 
were  exposed  for  sale  subject  to  a  condition  that  no 
warranty  would  be  given  and  no  compensation  would 
be  made  in  respect  of  any  fault.  No  verbal  represen- 
tation was  made  by  or  on  behalf  of  the  defendant  as 
to  the  condition  of  the  pigs.  The  plaintiff  having 
bought  the  pigs,  put  them  with  other  pigs,  which  be- 
came infected ;  some  of  the  pigs  bought  from  the  de- 
fendant and  also  some  of  those  with  which  they  were 
put  died  of  the  contagious  disease.  The  plaintiff  hav- 
ing sued  to  recover  damages  for  the  loss  which  he  had 
sustained.  Held  (reversing  the  judgment  of  the 
Queen*s  Bench  Division),  that,  although  the  defendant 
might  have  been  guilty  of  an  offense  against  the  con- 
tagious diseases  (animals)  act,  1869,  he  was  not  liable  to 
plaintiff,  for  that  his  conduct  in  exposing  the  pigs  for 
sale  in  the  market  did  not  amount  to  a  representation 
that  they  were  free  from  disease.  Ward  v.  Hobbs,  L. 
R.,8Q.  B.  D.  (C.  A.)  150. 

SPBOnnO   PBBFORMANOS. 

UnderUast :  waiver  of  objection  to  title :  constructive 
notice  of  provisions  in  original  lease :  qualified  covenant 
ttot  to  assign  or  underlet  wilhouX  consent :  clause  of  re- 
entry  tM)t  applicable  to  negative  covenants :  usual  cove- 
nant: covenant  not  to  mow  meadow  land  more  than 
once  a  year :  clause  of  re-entry  in  case  of  bankruptcy, 
composition  with  creditors,  or  execution  issued  against 
lejisee:  merger:  reversion, —  Where  a  parol  contract  is 
made  for  the  grant  of  an  underlease  subject  to  a 
question  of  title,  possession  taken  with  the  knowledge 
and  consent  of  the  grantor  is  not  of  itself  a  waiver  of  an 
objection  to  title  by  the  grantee,  but  it  is  only  evidence 
of  the  acceptance  of  the  title,  which  may  be  rebutted  by 
other  circumstances.  Upon  an  agreement  to  grant  an 
underlease  the  grantee  has  constructive  notice  of  the 
provisions  of  the  original  lease  only  when  he  has  a  fair 
opportunity  of  ascertaining  what  they  were.  Where 
a  lease  provides  that  the  lessee  shall  not  assign  or 
underlet  without  the  consent  in  writing  of  the  lessor, 
which,  however,  is  not  to  be  withheld  from  any  assign- 
ment or  underlease  to  a  respectable  and  responsible 
person,  it  is  unnecessary  to  the  validity  of  an  assign- 
ment or  underlease  to  a  person  of  that  character  that 
the  consent  of  the  lessor  should  be  first  obtained. 
SembU,  that  a  power  of  re-entry,  upon  the  lessee  will- 
fully failing  or  neglecting  to  perform  any  covenant, 
does  not  apply  to  a  breach  of  a  negative  covenant.  In 
a  lease  of  a  farm  a  covenant  not  to  mow  meadow  land 
more  than  once  a  year  is  not  an  unusual  covenant,  so 
as  to  excuse  an  intended  assignee  from  accepting  the 
title.  But  a  power  of  re-en  try  in  a  lease,  if  the  lessee 
and  his  assigns  become  bankrupt,  or  make  a  compo- 
sition with  creditors,  or  if  execution  should  issue 
against  either  of  them,  is  unusual,  and  an  intended 
assignee  is  not  bound  to  accept  an  assignment  of  a 
lease  containing  such  a  covenant.  YTttot^  a  lessov, 
Digitized  by  VjOOQ IC 
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being  himself  a  tenant  for  years,  grants  to  his  sub- 
lessee the  residue  of  his  interest  from  the  termination 
of  the  existing  sub-lease,  the  grant  operates  as  an 
inter  esse  termini,  and  the  existing  sub-lease  does  not 
merge;  and  a  right  of  re-entry  contained  in  the  origi- 
nal lease  would  still  exist  and  enable  the  lessor  to  re- 
enter for  breach  of  covenant.  SetubUt  whore  two 
pieces  of  land  are  demised  by  one  lease  containing  a 
power  of  re-entry  over  both,  and  afterward  the  rever- 
sion in  one  of  them  is  assigned  to  the  lessee,  the  right 
of  re-eutiy  remains  intact  over  the  piece  of  land  of 
which  the  reversion  remains  vested  in  the  lessor. 
Hyde  v.  Warden,  L.  R.,  3  Ex.  D.  (C.  A.)  72. 


RECENT  BANKRUPTCY  DECISIONa 

DISGHABOS. 

Petition  for:  whatU  should  state.— A  petitioner  for 
a  discharge  in  bankruptcy  should  clearly  state  from 
what  debts  he  desires  to  be  discharged.  Where,  in  in- 
voluntaiy  proceedings  against  one  who  is  a  member  of 
a  partnership,  the  bankrupt  files  his  petition  for  a  dis- 
charge, giving  no  schedule  of  firm  debts  and  assets, 
nor  praying  for  a  discharge  from  firm  liabilities,  the 
discharge  granted  upon  such  petition  will  only  relieve 
him  from  his  individual  indebtedness.  Sup.  Jud.  Ct. 
Me.    Corey  v.  Perry,  17  Nat.  Bankr.  Reg.  147. 

INSOLVENCY. 

What  constitiUes :  knowledge :  notice.— A  person,  ber 
ing  a  merchant  or  trader,  is  insolvent  when  unable 
to  pay  his  debts  as  they  mature  in  the  ordinary  course 
of  bufdness.  The  word  **  knowledge  "  in  section  84,  as 
amended,  of  the  Bankrupt  Act,  means  actual  knowl- 
edge, as  oontra-distinguished  from  constructive  knowl- 
edge. A  person  having  notice  of  such  a  state  of  facts 
in  regard  to  the  financial  affkiirs  of  the  bankrupt  as  iu 
law  constitute  insolvency,  either  as  that  term  denotes 
when  applied  to  a  merchant  or  trader,  or  when  used  in 
its  general  and  popular  sense,  must  be  presumed  to 
have  actual  knowledge,  upon  receiving  any  payment, 
assignment  or  conveyance  from  the  bankrupt,  that  the 
same  is  a  fraud  upon  the  Bankrupt  Act.  U.  S.  Dist. 
Ct.  Iowa.    In  re  Haucky  17  Nat.  Bankr.  Reg.  158. 

JURISDICTION. 

L  Rights  of  creditors  of  bankrupt  determined  by 
bankrupt,  not  by  State  low.— Where  an  adjudication  has 
been  had  and  an  assignee  under  the  State  law  has  sur- 
rendered the  estate  in  his  hands,  the  rights  of  credit- 
ors are  to  be  determined  by  the  court  under  the  pro- 
visions of  the  Bankrupt  Law,  and  not  under  those  of 
the  State  Law.  U.  8.  Dist.  Ct.,  N.  D.  Ohio.  In  re 
Bousfield  A  Poole  Mfg,  Co.,  17  Nat.  Bankr.  Reg.  153. 

2.  Parties :  when  assignee  not  necessary  party. —Where 
leave  has  been  granted  to  a  creditor,  pursuant  to  the 
provisions  of  section  5106,  to  proceed  in  a  cause  which 
was  then  pending,  a  judgment  obtained  therein  is 
valid,  although  the  assignee  Is  not  made  a  party.    lb. 

3.  Interest.— Interest  upon  the  claim  accruing,  after 
the  commencement  of  the  proceeding^,  is  allowable, 
lb. 

4.  Priority  of  United  States  as  creditors.— Where  the 
United  States  has  recovered  a  judgment  In  such  an  ac- 
tion, such  judgment,  including  the  damages,  costs  and 
interest,  is  entitled  to  priority,  and  no  proof  of  the 
claim  need  be  made.    lb. 

MORTGAGE. 

To  secwefuture  advances :  when  valid :  mistake :  fore- 
ciosiMe.— A  mortgage  executed  by  a  bankrupt  prior  to 


the  commencement  of  the  proceedings  in  bankruptcy, 
to  secure  a  present  indebtedness  and  also  future  ad- 
vances of  goods  to  be  made  by  the  mortgagee,  is  a 
valid  security  for  such  indebtedness  and  the  amount 
of  advances  actually  made.  A  mistake  in  the  descrip- 
tion of  the  premises  in  such  mortgage  may  be  corrected 
as  against  the  assignee  of  the  mortgagor  subsequently 
appointed.  Where  the  mortgagee  has  proved  his  debt 
as  a  secured  claim  in  the  proceedings,  an  action  to 
foreclose  the  mortgage  should  be  brought  in  the  Bank- 
rupt Court  by  leave  of  the  court  first  obtained.  U.  S. 
Dist.  Ct.  Wis.  SchuUs  v.  Bolting,  17  Nat.  Bankr. 
Reg.  167. 

RSDEMPnON. 

By  assignee  qfbahkn*pVs  property.— The  assignee  may 
redeem  property  of  the  bankrupt,  which  has  been  sold 
on  execution  to  the  judgment  creditor,  without  pay- 
ing the  unsatisfied  balance  of  the  judgment,  or  taking 
the  property  subject  to  the  lieu  of  such  judgment.  U. 
8.  Dist.  Ct.  Cal.  Lloyd  v.  Hoo  Lue,  17  Nat.  Bankr. 
Reg.  170. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

CONSTITUTIONAL  LAW. 

Congress  may  control  telegraphs :  State  law  giving  ex- 
clusive right  to  maintain  telegraphsinvalid.— Under  the 
power  given  to  Congress  to  regulate  commerce  among 
the  several  States,  control  may  be  exercised  over  tele- 
graphs, and  laws  of  States,  in  confilct  with  congres- 
sional legislation  on  the  subject,  are  invalid.  Accord- 
ingly, a  law  of  Florida,  giving  an  exclusive  right  to  a 
company  to  maintain  a  teleg^ph  line  in  a  portion  of 
that  State,  held  inoperative  against  a  company  en- 
titled to  the  privileges  of  the  act  of  Congress  of  July 
24,  1866.  in  relation  to  telegraphs.  Decree  of  Circuit 
Court  of  Florida  affirmed.  Pensac^la  Telegraph  Co., 
appellofiU  V.  Western  Union  Telegraph  Co.  Opinion 
by  Waite,  C.  J. 

MTTNICIPAL  BONDS. 

When  county  bonds  invalid  in  hands  of  bona  fide 
holder,— Bj  a  statute  of  Missouri,  it  was  enacted,  that 
whenever  twenty-five  persons,  tax  payers  and  resi- 
dents of  a  municipal  township,  should  set  forth  their 
desire  to  subscribe  to  the  capital  stock  of  a  railroad 
company  proposing  to  build  a  road  Into  or  near  said 
town.  It  should  be  the  duty  of  the  C-ounty  Court  to 
order  an  election  to  determine  if  such  subscription 
should  be  made;  and  if  it  should  appear  that  two- 
thirds  of  the  qualified  voters  voting  at  such  election 
were  in  favor  of  such  subscription.  It  should  be  the 
duty  of  the  County  Court  to  make  such  subscription  in 
behalf  of  the  township,  according  to  the  terms  and 
conditions  thereof,  and  to  issue  bonds  in  the  name  of 
the  county.  On  the  5th  of  May,  1870,  the  County 
Court  of  Bates  county,  having  received  a  proper  peti- 
tion, ordered  that  an  election  be  held  in  a  township  to 
determine  whether  the  town  should  subscribe  $90,000 
for  the  stock  of  the  C.  R.  R.  Co.,  to  be  paid  in  county 
bonds,  and  the  agent  was  directed  to  make  such  sub- 
scription on  the  books  of  the  company,  and  report  to 
the  court  what  he  had  done.  The  agent  applied  to  the 
company,  but  it  had  no  books,  and  for  other  reasons 
he  did  not  make  the  subscription,  and  reported  to  the 
court  that  "  the  bonds  of  said  township  are  not  sub- 
scribed,** which  report  was  formally  approved .  After- 
ward the  County  Court  made  another  order,  stating 
that  the  subscription  had  been  made  to  the  C.  rall- 
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road;  that  a  oonsolidation  bad  been  made  betwoAii 
that  road  and  another*  resulting  in  the  G.  Railroad 
Co. ;  that  $90,000  in  bonds  of  the  oountj  be  issaed  in 
payment  of  such  Bubsoriptlon ;  and  that  B,  an  agent 
to  receive  and  dispose  of  the  bonds,  be  aathorized  to 
subscribe  for  the  stock  of  the  G.  Co.  The  stock  was 
subscribed  for,  in  accordance  with  this  order,  and  the 
bonds  issued  Ue/d,  that  the  subscription  to  the  stock 
of  the  G.  Co.  was  not  valid,  and  the  l>onds  issaed  there- 
for were  invalid,  even  in  the  hands  of  bona  fide  hold- 
ers for  value.  Judgment  of  Circuit  Court,  W.  D. 
Missouri,  reversed.  County  of  Baies^  plaintijBt  in  error^ 
v.  Winters.  Opinion  by  Hunt,  J.  Clifford,  Sway ne  and 
Strong,  JJ.,  dissented. 

PBX-SMPTION. 

Right  tOy  cannot  he  obtained?  by  intrtider  upon  lands 
of  onot/icr.— No  right  of  pre-emption  can  l)e  established 
by  a  settlement  and  improvement  on  public  lands 
where  the  claimant  has  obtained  possession  by  break- 
ing into  the  inclosure  of  one  who  has  already  settled 
upon,  improved,  and  inclosed  the  same  land.  Such 
an  intrusion,  though  made  under  pretense  of  pre- 
empting the  land,  is  but  a  naked,  unlawful  trespass, 
and  cannot  initiate  a  right  of  pre-emption .  Judgment 
of  Supreme  Court  of  California  reversed.  Alherton 
V.  Fo\xiUT.  Opinion  by  Miller,  J.  Waite,  C.  J.,  and 
Clifford,  J.,  dissented  upon  a  question  of  fa^t^  in  the 
case. 


COURT  OF  APPEALS  ABSTRACT. 

AQSNOT. 

Agent  of  trustee  cannot  bind  trust  estate,—  Plaintiff, 
who  did  certain  work  for  a  trust  estate,  testified  that 
be  made  the  contract  to  do  the  work  with  one  O.  who 
was  acting  in  the  matter  as  the  agent  of  the  trustee. 
The  trustee  claimed  that  he  did  not  employ  plaintiff, 
out  that  he  employed  O.  to  do  the  work.  Held^  that 
while  the  trustee  might,  if  he  had  no  funds  in  his 
hands  to  pay  for  work  done  on  the  estate,  and  the 
work  was  necessary  for  its  preservation,  make  such 
work  a  charge  on  the  estate,  yet  his  agent  would  have 
no  authority  to  do  so  and  could  only  charge  him  person- 
ally on  his  contract,  and  that  plaintiff  could  not  hold 
the  trust  estate  for  work  done  by  him  under  a  contract 
with  the  agent,  but  only  the  trustee  personally.  Judg- 
ment below  affirmed.  New  v.  NicoVL  Opinion  by 
Earl.  J. 
[Decided  March  19,  1878.] 

CONTKAOT. 

Coixiract  for  storage  at  fixed  rate:  termination  of 
contract:  notice  to  reinove  or  pay  higher  rate:  im- 
plied cov\Jtract,—  Defendants  had  stored  in  plaintiff's 
warehouse  a  quantity  of  Brazil  wood  at  an  agreed 
price  for  storage  of  12)^  cents  a  ton  per  month,  the 
contract  being  terminable  at  the  end  of  any  month 
by  either  party.  Plaintiff  gave  defendants  notice  to 
remove  the  Brazil  wood  by  the  end  of  a  certain  month, 
stating  that  if  not  removed  by  that  time  the  price  for 
storage  thereafter  would  be  $2  per  ton  per  month.  De- 
fendants declined  to  remove  the  Brazil  wood,  claiming 
that  the  contract  for  storage  was  to  last  until  it  should 
be  sold,  and  It  remained  in  plaintiff's  warehouse  for 
some  mouths  after  the  time  its  removal  was  demanded. 
The  market  rate  of  storage  at  the  time  for  the  article 
was  12K  o^nts  a  ton  a  month.  Held^  that  a  contract 
to  pay  12  per  ton  for  storage  could  not  be  implied 
from  the  acts  of  defendants,  and  they  were  liable  only 


for  the  market  rate.  Judgment  below  affirmed.  Hcwei- 
Um  V.  Weld.    Opinion  by  Andrews,  J. 
[Decided  March  26, 1878.] 

CBIMINAIi  IJLW. 

1.  Murder  in  the  second  degree:  what  facts  UfiU  justify 
conviction  for. —  Defendant  was  on  trial  for  murder  by 
shooting  deceased  with  a  pistoL  It  was  shown  that  the 
pistol  was  used,  and  the  evidence  tended  to  show  that 
it  was  used  intentionally,  and  in  such  close  proximity 
to  a  vital  part  of  deceased  that  it  would  scarcely  fail  of  a 
fatal  result  and  there  was  doubt  whether  defendant  was 
at  the  time  In  any  peril,  or,  if  so,  whether  he  attempted 
to  escape.  Held,  that  the  submission  to  the  jury  of  the 
question  whether  defendant  was  guilty  of  murder  in 
the  second  degree  was  not  error.  Judgment  below 
affirmed.  Blake,  plaintiff  i>^  error,  v.  People.  Opinion 
by  Polger,  J. 

2.  Evidence:  responsive  anstcer.—A  witness  for  the 
people  was  asked,  on  cross-examination,  if  he  would 
swear  that  the  deceased  was  not  at  the  time  choking 
prisoner?  He  answered,  **1  would  not  swear  it,  but 
don't  think  he  was.**  Held,  that  it  was  not  error  to  re- 
fuse to  strike  out  the  words,  **  but  don't  think  he  was," 
on  motion  of  defendant.  lb. 

8.  Evidence :  testifying  not  positively,  but  to  best  of 
&ei^.— Testimony  of  witnesses  who  would  not  state 
positively,  but  said  what  they  stated  was  **  to  the  beet 
of  my  knowledge;  '*  **I  believe  it  was,  etc."  Held,  not 
objectionable  on  that  ground.  lb. 

4.  Evidence:  q^estio^\i'^\g  wicused  as  to  motive  of  acts. 
—  The  district  attorney  put  questions  to  the  prisoner 
on  cross-examination  calling  for  the  motives  which 
influenced  him  in  certain  actions.  Held,  not  objec- 
tionable, lb. 
[Decided  March  19,  1878.] 

MUNIOIPAIi  OORPORATION. 

Powers  cor^erred  on  common  council  cannot  he  dele- 
gated by  it  to  agent—By  the  charter  of  the  city  of 
Binghamton  it  is  provided  that  improvements  to  side- 
walks shall  be  made  at  the  expense  of  the  premises  in 
front  of  which  they  are  required,  and  that  the  com- 
mon council  shall  order  the  work  to  be  done  within  a 
specified  time,  of  which  notice  shall  be  given  to  the 
owner  of  the  premises  interested,  and  that  "if  any 
work  shall  not  be  done  within  the  time  limited  there- 
for the  common  council  shall,  by  contract  or  othei^ 
wise,  cause  it  to  be  done  and  assess  the  expense  thereof 
upon  said  premises  or  upon  the  owner  thereof."  The 
common  council  passed  a  general  resolution  directing 
the  superintendent  of  streets,  when  the  owner  neg- 
lected to  do  the  work  by  the  time  limited,  *'  to  cause 
the  same  to  be  done."  Held,  that  the  power  conferred 
upon  the  common  council  involved  an  exercise  of  dis- 
cretion and  could  not  be  delegated  by  it  to  the  street 
superintendent,  and  that  the  ordinance  in  question 
was  invalid.  Judgment  below  reversed.  BirdsaUr. 
Clark.  Opinion  by  Church,  C.  J. 
[Decided  March  19, 1878.] 

PRAcncs. 
Assignment  of  claim  which  has  been  sued  ofi :  assignee 
takes  cum  onere:  coste.— Where  a  party  brought  action 
and  a  demurrer  was  Interposed  to  the  complaint  and 
sustained,  and  instead  of  amending  his  complaint  he 
transferred  the  cause  of  action  to  plaintiff  who  brought 
suit  thereon  in  her  own  name :    Held,  that  an  order  of 
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the  Supreme  Court  requiring  plaintiff  to  paj  the  costs 
accrued  in  the  former  aotiou  was  proper  and  could  be 
enforced.  When  plaintiff  took  the  claim  agaiust  de- 
fendants she  took  it  cum  onere  and  was  liable  to  the 
same  extent  as  the  former  owner.  Order  below  af- 
firmed. Barton  v.  Speia,  Opinion  per  Curiam, 
[Decided  March  19, 1878.] 

PBOMISSORT  NOTES. 

DeftMt  to:  consideration:  condition  precedent,— 
Where  promissory  notes  were  given  in  pursuance  of  a 
stipulation  to  discontinue  a  suit,  and  an  agreement  to 
deUver  releases,  and  such  agreement  and  stipulation 
formed  in  part  the  consideration  for  the  notes,  but  the 
suits  were  not  to  be  discontinued  until  the  notes  should 
have  been  paid,  and  the  releases  if  delivered  before 
were  not  to  become  operative  and  binding  until  that 
time :  He2d,  that  the  discontinuance  of  the  suits  and 
the  delivery  of  the  leases  were  not  conditions  prece- 
dent to  but  were  Independent  of  the  notes,  and  the 
failure  to  do  these  acts  would  not  furnish  a  defense  to 
the  notes.  Judgment  below  affirmed.  Bruce  v.  Car- 
ter, Opinion  bj  Rapallo,  J. 
[Decided  February  2^  1878.] 

TRU8T0. 

Work  done  for  trust  estate  on  credit  of  trustee.— Where 
a  party  has  done  work  for  the  benefit  of  a  trust  estate, 
upon  the  personal  responsibility  of  the  trustee,  he  can 
get  no  lien  upon  the  estate  by  the  mere  promise  of  the 
trustee  to  pay  him  out  of  the  estate.  Motion  for  re- 
argnment  denied.  New  v.  NicoU.  Opinion  per  Cu- 
riam, 
[Decided  April  2, 1878.] 


INTERNATIONAL  LAW. 

Lbttbb  i^OM  Prof.  Lorimsb. 

Thb  University  of  Edinburgh,  ) 
March  Zfth,  1878.     f 
To  the  Editor  of  the  Albany  Law  Journal : 

Sib—  May  I  venture,  through  your  widely  circulated 
columns,  to  call  the  attention  of  American  Jurists  to 
three  very  remarkable  articles  on  the  organization  of 
the  union  of  European  States  (Die  Organisation  dea 
europaishen  Staatenvereins)  which  Dr.  Bluntschli,  the 
celebrated  Professor  of  International  Law,  at  Heidel- 
berg, has  recently  contributed  to  the  **  Chgenwart,"* 

In  the  first  of  these  essays  Dr.  Bluntschli  has  ex- 
plained the  scheme  which  Sully  ascribed  to  Henry 
IV  and  to  Queen  Elizabeth,  with  great  clearness, 
and  with  a  more  enlightened  and  cordial  appre- 
ciation tlian  has  commonly  been  bestowed  upon 
it,  and  concludes  with  a  few  somewhat  disparag- 
ing remarlrs  on  the  proposals  of  the  Abb6  de  St.  Pierre 
and  Rousseau.  In  the  second  he  has  done  me  the 
honor  to  criticise  a  paper  on  the  same  subject,  which  I 
published  in  the  Revue  de  Droit  Intemationali  under 
the  title  of  Le  Probl^me  final  du  Droit  International. 
The  third  he  has  devoted  to  his  own  views,  and  to  the 
plan  for  their  realization,  which  has  occurred  to  him- 
self. The  interest  which  at  any  time  would  attach 
to  the  disoosslon  of  such  a  theme  by  the  distinguished 
President  of  the  Institute  of  International  Law  is  en- 

*  Nob.  0, 8  and  9 :  Qth  February,  88d  February,  and  ted 
IUroh,187B. 
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hanced,  not  only  by  present  circumstances,  but  by  a 
hint  of  much  sigiiifioaiioe  which  he  throws  out,  almost 
incidentally,  as  it  would  seem,  towards  the  conclusion 
of  the  third  article.  **  I  know  not,"  he  says,  '*  when 
another  earnest  eflbrt  to  solve  this  problem  may  be  ex- 
pected In  the  actual  life  of  the  world.  But  I  am  con- 
fident that,  at  no  distant  date,  one  if  not  more  {lin  oder 
linige)  great  European  statesmen  will  undertake  It. 
The  work  is  a  far  lighter  one  than  the  fou^iding  qf  the 
Oerinan  Empire,'*  Those  who  know  the  relation  In 
which  Dr.  Bluntschli  stands  to  the  German  Empire  and 
to  the  great  Chancellor  will  have  no  difficulty  in  as- 
cribing their  due  value  to  these  words,  and  they  will 
probably  be  of  opinion  that  a  problem  which  Is  thus 
spoken  of  Is  not  very  far  beyond  the  boundaries  of 
the  narrow  region  over  which  even  diplomatic  vision 
extends. 

In  the  general  views  for  which  I  contended,  I  am 
gratified  to  find  that  Dr.  Bluntschli  is  altogether  with 
me.    He  admits:  1st.  The  Impossibility  of  conferring 
on  international  law  the  character  of  a  positive  sys- 
tem, otherwise  than  by  the  action  of  factors  analo- 
gou8  to  what,  in  municipal   law,  we  call  legislation. 
Jurisdiction  and  execution^    2nd.  That  the  realization 
of  these  factors,  within  the  sphere  of  the  relations  of 
separate  States,  is  not  permanently  shut  out  by  any 
facts  or  laws  Inherent  In  their  character.    8rd.  That 
the  failure  of  all  previous  schemes  of  international 
organization  can  be  satisfactorily  explained  by  their 
aiming  at  two  impossible  objects:  (a)  the lestablish- 
ment  of  an  International  organism  which  should  be 
immutable;  and  (6)  the  political  equalization  of  recog- 
nized states.    As  the  basts  of  his  scheme  Dr.  Blunts- 
chli frankly  accepts  the  de  facto  principle  which  lies  at 
the  root  of  the  doctrine  of  recognition;  and  In  thus 
breaking  with  the  revolutionary  schemes  of  his  pre- 
decessors, I  am  sure  he  is  eminently  right.    4th.  Dr. 
Bluntschli  farther  admits  the  necessity  of  conforming 
to  modem  conceptions  of  liberty  by  recognizing  the 
public  opinion  of  the  several  states  directly  by  means 
of  representatives  chosen  by  or  from  the  various  mu- 
nicipal legislature^.    So  far,  I  believe,  then,  I  have  the 
concurrence  of   my  eminent  colleague,  and  It  goes 
prettynearly  all  the  length  that  I  care  for .   The  scheme 
which  I  suggested  In  the  JR^tnie,  I  Intended  as  an  illus- 
tration of  these  principles,  rather  than  as  a  suggestion 
for  their  realization.    I  am,  consequently,  not  much 
moved  by  the  allegation  that  I  have  dreamt  the  English 
constitution,  or  rather,  as  he  says,  the  constitution  of 
the  United  States,  whereas  he  prefers  to  dream  the 
German  Bund.     It  Is  very  possible  that  neither  of 
them  may  offer  a  model  which  admits  of  Imitation  in 
international  relations,  and  the  former  has  surely  as 
good  a  municipal  history  as  the  latter  to  recommend 
It.    But  on  the  practical  branch  of  the  subject.  I  am  far 
from  wishing  to  dogmatize.    That  I  shaU  gladly  leave 
In  the  hands  of  **  one  or  more  great  European  states- 
men," and  shall  only  be  too  well  pleased  If,  to  any  ex- 
tent, however  Jlnsignlfioant,  I  may  have  contributed  to 
bring  It  under  their  notice.    This  object  will  be  far 
better  effected  should  Dr.  Bluntschli's  views  elicit  the 
criticism  of  such  men  as  Wm.  Beach  Lawrence,  and 
President  Woolsey,  and  it  is  as  an  appeal  to  them  and  to 
the  other  eminent  international  Jurists,  of  whom  It  Is 
your  good  fortune  to  have  so  many,  rather  than  to  the 
public  or  even  to  the  profession,  in  the  first  Instance, 
that  I  now  write.  Your  obedient  servant. 
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COURT  OF  APPEALS  DECISIONS. 

THE  lolloping  deolslonB  were  handed  down  Taeeday , 
April  9, 1878: 
Judgment  affirmed  with  costs— Staats  v.  Bristow; 
Wallace  t>.  Vreeland;  Clussmanv.  Long  Island  Rail- 
road Co. ;  Saudford  v.  Wheeler;  People  ex  rel.  Haue- 
manv.  Commissioners  of  Taxes;  The  Third  National 

Bank  of   Buiblo  v,  Blake;    Higglns  «.  Murray. 

Order    affirmed    with    costs  — White  r.  Bogart. 

Motion  denied  without  ooste  — Rathbun  v.  The  Citi- 
zens* Steamboat  Company  of  Troy. Motion  for 

reargument  denied  with  $10  costs  — Phelps  v.  Naw- 

len. Judgment  reversed  and  new  trial  granted; 

costs  to  abide  event  —  Dutchess  County  Mutual  In- 
surance Company  «.  Haokfield;    Elsworth  v.  ^tna 

Insurance   Co. Order   reversed    and    new    trial 

granted;  costs  to  abide  event— Jennings «.  Conboy. 

Order  granting  new  trial  reversed,  and  judgment 

ordered  on  verdict,  with  costs  — Moore  «.  The  Mayor, 
etc.,  of  New  York. Order  of  General  Term  re- 
versed, and  order  of  Special  Term  affirmed,  with  costs 
—  People  ex  rel.  Thompson  «.  Board  of  Supervisors  of 
Hamilton  Co. 


CORRESPONDENCE. 

Th«  Position  op  the  Court  of  AppKAiiB  as  to 

Whom  an  Insubanos  Aoknt  Reprxsknts. 
To  the  Editor  of  the  Albany  Law  Journal : 

Sib  —  I  have  been  much  astonished  to  find  in  the 
foot  note  to  page  639  of  Mr.  Wood's  Treatise  on  The 
Law  of  Fire  Insurance,  a  book  which  otherwise  I  have 
found  to  be  very  carefully  prepared,  the  remarkable 
statement,  in  discussing  the  subject  of  the  power  of 
the  insurer,  as  he  styles  it,  **  to  make  its  agent  the 
agent  of  the  assured,'*  that  the  decision  in  Train  v. 
Holland  Purchase  Ins,  Co,  leaves  the  whole  doctrine 
unsettled  In  the  Court  of  Appeals  of  this  State.  This 
statement  is  so  entirely  erroneous,  and  so  likely  to 
mislead  some  who  may  read  this  book  and  accept  it  as 
authority  that  it  ought  to  be  immediately  corrected. 
The  decision  in  Sohrhach  v.  QermaniaFirt  fns.  Co.,  62 
N.  Y.  47,  written  by  Judge  Folger,  and  in  which  all  the 
judges  concurred,  placed  beyond  the  reach  of  a  doubt 
the  right  of  an  insurance  company  to  insert  in  its  pol- 
icy the  clause  in  question  that  '*  any  person  other  than 
the  assured  who  may  have  procured  this  insurance  to 
be  taken  by  this  company  shall  be  deemed  to  be  the 
agent  of  the  assured  named  in  this  policy,  and  not  of 
this  company  under  any  circumstances  whatever  or  in 
any  transactions  relating  to  this  insurance,"  and  es- 
tablished the  binding  effect,  of  such  a  clause  in  the 
contract,  upon  the  assured  who  accepts  the  policy. 
What  language  could  be  stronger  than  that  of  Judge 
Folger  in  this  case,  where  he  says  that  *'  the  plaintiff 
and  defendant  have  in  the  policy,  the  contract  between 
them  expressly  agreed  that  Brand  should  be  deemed 
the  agent  of  the  plaintiff  and  not  of  the  defendant 
under  any  circumstances  whatever ; "  and  again  where 
he  says :  **  But  we  must  take  the  contracts  of  the  parties 
as  we  find  them  and  enforce  them  as  they  read." 

This  decision  of  the  Court  of  Appeals  in  Rohrbach  y. 
Oermania  Fire  Ina,  Co,,  which  Mr.  Wood  cites,  was 
followed  by  the  same  court  in  Alexander  v.  Qermamia 
Fire  Ins,  Co,,  decided  February  22d,  1876,  and  reported 
In  66  New  York  Repts.  464,  a  case  which  Mr.  Wood  has 


wholly  overlooked  and  has  not  cited  at  all  in  the  note 
referred  to,  although  he  had  previously  cited  it  as 
affirming  this  very  doctrine  on  page  412  of  his  book, 
and  afterward  on  another  point  on  page  637,  wrongly 
indexed  page  635.  In  this  case  the  court,  Rapallo,  J., 
said :  **  But  the  policy  now  in  question  contains  an 
express  agreement  that  any  person  other  than  the 
assured  who  may  have  procured  the  assurance  to  be 
taken  by  the  company  shall  be  deemed  to  be  the  agent 
of  the  assured  and  not  of  the  company  under  any  cir- 
cumstances whatever  or  in  any  transaction  relating  to 
the  assurance.  In  Rohrbach  v.  The  Oermania  Insur- 
ance Company  (62  N.  Y.  47)  this  court  decided  that  this 
clause  was  operative  and  precluded  the  assured  from 
claiming  that  the  company  was  bound  by  the  knowl- 
edge of  a  similar  agent  through  whom  a  policy  had 
been  procured."  All  the  judges,  except  Church,  C  J., 
and  Miller,  J.,  who  did  not  vote,  concurred  in  the 
opinion  following  the  decision  in  Rohrbach  v.  Oer- 
mania Ins.  Co, 

How  can  Mr.  Wood  say  that  Train  v.  HoUand  Pur- 
chase Ins,  Co,  leaves  the  whole  doctrine  unsettled  ?  It 
does  not  appear  by  the  decision  which  was  rendered 
by  Judge  Miller  in  that  case  that  the  question  was 
considered  at  all  by  the  Court  of  AppeaU.  "  The  only 
question."  the  judge  says,  "arising  upon  this  appeal 
is  whether,  at  the  time  when  the  plaintiff  and  defend- 
ant entered  into  the  contract  contabied  in  the  policy 
of  insurance  upon  which  this  action  was  brought, 
there  was  another  policy  in  the  Andes  Insurance  Com- 
pany in  violation  of  the  contract  between  the  parties," 
and  having  thus  stated  the  question  he  proceeds  upon 
the  assumption  that  Goggin,  the  agent  who  procured 
the  insurance,  was  the  agent  of  the  plaintiff,  as  the 
defendant  claimed,  and,  without  entering  into  the 
discussion  of  any  other  question,  he  affirms  the  judg- 
ment upon  the  ground  of  the  fact  that  the  surrender 
and  cancellation  of  the  Andes  policy  was  complete 
before  the  insurance  in  the  defendant's  company  was 
effected.  I  cannot  perceive  the  slightest  sign  here  of 
the  Court  of  Appeals  wavering  or  receding  by  a  single 
step  from  the  position  taken  by  it  in  the  decisions  first 
above  cited,  or  any  ground  for  Mr.  Wood's  statement 
that  the  case  last  cited  leaves  the  whole  doctrine  un- 
settled. On  the  contrary,  the  Court  of  Appeals  has, 
by  their  decisions  in  the  cases  cited,  without  a  dissent- 
ing opinion,  determined  and  set  the  question  forever 
at  rest  in  every  case  where  the  clause  in  question  is 
contained  in  the  policy,  and  I  think  no  company  now 
issues  any  policy  without  this  clause  in  it. 

M.  WiNBLOW. 

New  Yobk. 

[To  this  letter  Mr.  Wood  makes  the  following 
answer. — Ed.  A.  L.  J.] 
To  the  Editor  of  the  AJbany  Law  Journal : 

8iB— Your  correspondent  (Mr.  Wiublow)  caUs  atten- 
tion to  an  erroneous  citation  upon  page  628  of  my  work 
on  Fire  Insurance.  The  case  Intended,  is  *'Spr<iffue  "  v. 
BoUand  Purchase  Jtis.  Co.  instead  of  "Train,"  and  it 
will  be  seen  that  this  is  the  case  intended  by  reference 
to  page  628,  and  to  the  case  cited  at  the  end  of  the  note 
on  page  627.  I  had  previously  discovered  the  error 
and  caused  the  correction  to  be  made  in  the  plates.  I 
regret  that  the  error  should  have  crept  into  the  work, 
but,  I  have  never  yet  seon  a  law  book  citing  numerous 
cases  in  which  more  or  less  such  mistakes  did  not  occur. 
The  most  patient  and  careful  proof-reading  will  not 
detect  evexy  error,  and  it  often  happens  that  the 
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printers  fail  to  make  corrections,  when  the  proof  is  in 
fact  corrected.  With  this  correction,  I  thinlt  my  re- 
marks in  reference  to  the  condition  of  the  question,  as 
to  the  power  of  the  insurer  to  make  its  agent  the 
a^ent  of  the  assured  by  the  insertion  of  such  a  provision 
in  its  policy,  is  fully  justified.  In  that  case  the  court 
held  that  such  a  provision  in  a  policy  can  have  no  ap- 
plication, when  the  insurer  requires  that  the  applica- 
tion shall  be  filled  out  by  its  agent.  Now  I  insist,  that 
this  doctrine  involves,  to  say  the  least,  a  great  relaxa- 
tion of  the  rule  adopted  in  Rohrbach  v.  Qermania  Fire 
liMurance  Co,j  and  Alexander  v.  the  same^  and  shows  a 
strong  tendency  on  the  part  of  the  court  to  recede 
from  the  doctrine  established  by  the  latter  cases.  As 
I  said  before,  I  regret  that  the  miscitation  occurred, 
but  I  hardly  think  that  any  mischief  could  result 
therefrom,  as  I  give  in  the  same  note  so  much  of  the 
opinion  of  Folger,  J.,  in  Rohrbach  v.  Oermania  Fire 
humrance  Co,  as  relates  to  the  question,  and  leave  the 
doctrine  of  the  Court  of  Appeals  standing  precisely  as 
it  does  stand,  that  the  agent  of  the  insurer  may,  by  a 
provision  in  the  policy,  be  converted  into  the  agent  of 
the  assured,  as  to  the  filling  up  of  the  application, 
unless  he  i8  required  by  the  imturer  to  pei-form  that  duty, 
I  do  not  desire  here,  to  enter  into  a  discussion  as  to 
the  soundness  of  this  doctrine,  but  I  hardly  feel  as 
confident  as  your  correspondent  does,  that  the  ques- 
tion "  is  put  forever  at  rest  *'  by  these  decisions  of  the 
Court  of  Appeals,  or  even  that  the  Court  of  Appeals 
Itself,  will  long  adhere  to  this  doctrine  even  as  modi- 
fied by  Sprague  v.  HoUarid  Purchase  Insurcmce  Co. 
This  latter  case,  at  least,  affords  a  loop-hole  through 
which  the  assured  can  generally  'escape  the  effects  of 
such  provisions.  H.  G.  Wood. 


NEW  BOOKS  AND  NEW  EDITIONS. 

BoMP's  Notes  of  Constitutional  Decisions. 

Notes  of  ConstUutUmal  Deciniom :  being  a  digest  of  the  jur- 
dieial  interpretation  of  the  Constitution  of  the  United 
States^  as  contained  in  the  various  Federal  and  State  re- 
porte^  arranged  under  each  clause  of  the  Constituliotu  To- 
gether wUh  an  appendix^  containing  the  Declaration  of 
Independence  and  ArticUs  of  Confederation.  By  Orlando 
F.  Bump,  New  York :  Baker,  Yoorhis  &  Co.,  1978. 

THE  subject  of  constitutional  law  is  one  which  has 
always  been  of  very  great  importance  in  this 
country,  and  its  importance  bids  fair  to  inoi'ease  rather 
than  diminish,  as  the  countty  grows  older,  from  the 
radical  and  extensive  changes  which  are  from  time  to 
time  made  in  the  fundamental  law  of  the  nation  and 
in  that  of  the  various  States.  The  Federal  Constitution 
has  required  a  vast  amount  of  judicial  explanation 
and  construction,  and  the  reports  of  the  Federal  and 
State  courts  are  full  of  oases  wherein  the  various 
powers,  conferred  by  that  instrument  upon  the  general 
government,  or  taken  away  from  the  States,  are  de- 
fined and  ascertai  ned .  The  volume  before  us  contains 
the  Federal  Constitution,  with  notes  under  each  clause 
and  section,  referring  to  the  various  cases  where  such 
section  or  clause  has  been  construed  or  applied.  The 
value  and  convenience  to  the  lawyer,  and,  in  fact,  to 
almost  every  one,  of  such  a  work,  cannot  be  over- 
estimated. The  results  embodied  therein  constitute 
the  permanent,  fundamental  and  supreme  law  of  the 
country,  and  to  know  and  understand  this  law  thor- 
oughly is  a  matter  of  prime  necessity  to  every  edu- 
cated person.  We  know  of  no  book  wherein  tiie  case 
law,  upon  this  subject,  is  so  well,  and  fully*  and 
systematically  exhibited,  as  here.    As  above  stated, 


the  order  of  the  Constitution,  itself,  is  followed,  but 
where  the  cases,  upon  any  particular  principle, 
have  been  numerous,  the  notes  have  been  arranged 
under  appropriate  subdivisions.  Appended  to  the 
main  body  of  the  work  are  the  declaration  of  inde- 
pendence and  the  articles  of  confederation,  which 
formed  the  basis  of  the  government  before  the  adop- 
tion of  the  Constitution.  The  index  is  good ;  there  is 
a  table  of  cases  cited,  and  the  book  is  excellently 
printed  and  bound. 

Sawyer's  Reports,  Volume  IV. 

Beportsjaf  eases  decided  in  the  Circuit  and  District  Courts  of 
the  united  States  for  the  Ninth  Gireuit.  Reported  by  L. 
8.  B.  Sawyer,  Counselor  at  Law.  Volume  IV,  San 
Francisco :  A.  L.  Bancroft  &  Co. 

Among  the  decisions  of  value  contained  in  this 
volume,  we  notice  these :  Chapman  v.  Toy  Lung^  p. 
28.  Under  the  treaty  between  the  United  States  and 
China,  Chinamen  are  entitled  to  reside  in  the  United 
States  upon  the  same  terms  as  the  subjects  of  Great 
Britain  and  France,  and  this  implies  the  right  to  fol- 
low any  lawful  pursuit  or  calling  not  prohibited  to  the 
subjects  of  those  two  powers.  Tn  re  Temple,  p.  92. 
The  assignee  in  banioruptcy  is  entitled  to  recover 
property  assigned  in  fraud  of  th.e  bankrupt  act,  though 
such  assignment  was  made  in  strict  compliance  with 
the  insolvent  law  of  the  State,  and  was  for  the  equal 
benefit  of  all  the  creditors.  The  Ocean  Spray,  p.  106. 
The  rule  that  freight  is  the  mother  of  wages  does  not 
apply  to  a  fishing  or  whaling  voyage,  and  appears  to  be 
abolished  altogether  by  section  4525  of  the  Federal  Re- 
vised Statutes.  Codyv.  Cent,  Pacif.  R.  R.  Co,,  p.  115. 
A  contract  for  **  one  continuous  emigrant  passage  from 
Omaha  to  San  Francisco,"  is  not  a  contract  to  carry 
one  from  Omaha  to  an  intermediate  station  and  a 
second  from  that  station  to  another,  and  so  on,  but 
only  a  contract  to  carry  the  same  person  through  the 
entire  route,  and  is  only  enforceable  as  such  a  contract. 
In  re  Wolf,  p.  168.  The  mere  letting  a  note,  payable 
one  day  after  date,  remain  unpaid  forty  days  after  it 
falls  due,  is  not  an  act  of  bankruptcy  in  the  absence  of 
any  demand  for  payment.  DoioeU  v.  CardwelU  p.  217. 
An  agent  employed  to  collect  a  claim  against  the  gov- 
ernment for  a  certain  per  centum  of  the  amount 
realized,  whether  in  bonds,  drafts  or  cash,  has  a  lien 
on  the  fund  for  his  compensation.  United  States  v. 
QreaXhouse,  p.  467.  The  term  "enemies,"  as  used  in 
the  constitutional  clause,  defining  treason  (Const.,  art. 
Ill,  9  3)  applies  only  to  the  subjects  of  a  foreign  power, 
and'does  not  embrace  rebels.  United  States  v.  Knowles^ 
p.  517.  Allowing  a  sailor,  who  has  fallen  overboard, 
to  drown,  is  not  murder  on  the  part  of  the  one  in  com- 
mand of  the  ship;  it  would  be  no  more  than  man- 
slaughter. The  reiK>rting  is  well  done;  the  index  is 
fair,  and  in  other  respects  the  volume  is  fully  up  to  the 
average  law  report. 

Texas  Court  of  Appeals  Reports,  Volume  II. 

Cases  argued  and  adjudged  in  the  Court  of  AppeaXs  of  the 
State  of  Texas,  during  the  Austin  2W*m,  1877,  and  pdrt  of 
the  Tyler  Term,  1877.  Reported  by  Jackson  &  Jackson. 
Volume  IL  St.  Louis:  Soule,  Thomas  &  Wentworth, 
1878. 

This  volume  brings  the  reports  of  the  Court  of  Ap- 
peals, of  Texas,  to  a  comparatively  late  date  in  1877. 
The  reporting  is  carefully  done,  and  the  cases  as  a  rule 
valuable.  Among  those  of  general  importance  we 
would  refer  to  the  following :  Ex  parte  Sctoarte,  p.  75. 
The  constitutional  guaranty  of  the  right  of  bail  is  not 
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operative  after  trial  and  oonviotion .  KeUman  v.  StaUj 
p.  2SSZ,  A  canvas  tent,  kept  for  the  purpose  of  public 
prostitution,  held  to  be  a  disorderly  house  under  the 
statute.  Pringle  v.  State,  p.  800.  In  the  absence  of 
any  thing  in  the  record  of  a  capital  case,  to  show  that 
the  accused  was  either  arraigned  or  that  he  pleaded 
to  the  indictment,  the  judgment  of  conviction  will  be 
reversed  and  the  cause  remanded.  Davis  v.  State,  p. 
425.  A  license*  granted  under  the  provisions  of  a  city 
charter,  to  keep  a  house  of  prostitution,  held  to  be  a 
defense  to  an  indictment  for  the  offense  of  keeping 
such  a  house  under  a  statute  enacted  previously  to  the 
granting  of  the  charter.  Honey  v.  StcU^,  p.  504.  Upon 
the  trial  of  an  indictment  for  burglary  the  jury  found 
the  prisoner  guilty  of  "  burgerally  and  theft."  Held, 
a  ground  for  arrest  of  judgment.  In  Pxigh  v.  State,  p. 
589,  drunkenness  Is  held,  not  to  mitigate  voluntary 
crime,  and  in  Coldbath  v.  Stote,  p.  891,  temporary  in- 
sanity, caused  by  drunkenness,  is  said  not  to  excuse 
crime,  though  the  fact  that  the  accused  was  drunk  at 
the  time  is  admissible  as  evidence  upon  the  question, 
whether  the  murder  was  of  the  first  or  second  degree. 
Holoman  v.  State,  p.  610.  Selling  candy  in  packages, 
containing  prizes,  held  to  be  a  violation  of  the  law 
against  lotteries. 

♦ 

NOTES. 
rriHE  April  number  of  The  American  Law  Review 
-*-  contains  several  articles  of  Interest  to  the  profes- 
sion in  a  general  way,  and  a  single  one  on  criminal 
law  of  practical  value.  The  opening  essay  upon  the 
"Nicholas  Plan  for  electing  the  President,"  by  Temple 
Bodley,  Esq.,  of  Louisville,  Ky.,  will  be  read  with 
interest  by  those  who  are  engaged  in  political  life. 
"The  Turf  Frauds  and  the  Detectives,"  is  an  inter- 
esting history  of  a  prosecution  which  occupied  the 
attention  of  the  English  authorities  and  public  within 
the  past  year,  and  attracted  considerable  notice  else- 
where as  showing  the  defects  of  the  detective  system. 
Mr.  John  Wilder  May  discusses,  under  the  head  of 
"  Mens  Rea,"  the  question  whether  one  who  does  an 
act  which  appears  to  him  to  be  lawful,  but  which  is  in 
fact  unlawful,  should  be  convicted.  The  concluding 
article  is  entirely  made  up  of  two  letters  written  by 
Chancellor  Kent  upon  the  subject  of  codification  and 
the  penal  law.  The  digests,  book  notices  and  other 
editorial  matter  in  the  present  number  are,  as  usual, 
interesting  and  valuable. 

A  correspondent  of  the  London  Timea  quotes  from 
Professor  Leone  Levi,  in  his  "  International  Commer- 
cial Law,"  the  following  account  of  the  legal  modes  of 
accepting  bills  in  various  countries  of  Europe :  "  Den- 
mark and  Sweden — Acceptance  is  expressed  by  the 
word  *  accept  *  written  on  the  bill  itself,  and  followed 
by  the  signature  of  the  drawee.  Netherlands  and 
Portugal— The  acceptance  must  be  clearly  expressed 
in  the  bill  itself,  and  must  be  written  and  signed  by 
the  acceptor.  Russia— The  acceptance  is  expressed  by 
the  word  *  accepted '  written  on  the  bill  itself,  followed 
by  the  signature  of  the  acceptor.  Spain — If  the  drawee 
accept,  he  must  express  it  in  the  bill  itself  in  such 
words  as  'I  accept,'  or  *  We  accept.'  The  acceptance 
must  be  written.  Italy— The  requisites  of  bills  of  ex- 
change are  the  same  as  those  expressed  by  the  French 
code." 

The  English  judiciary  seem  to  secure  for  their  rela- 
tives and  those  bearing  their  names  very  many  lucra- 


tive appointments.  The  following  list  of  officers  and 
their  names  shows  the  advantage  of  having  a  friend  iu 
court:  Secretary  of  Presentations,  the  Hon.  E.  P. 
Thesiger,  400/. ;  Secretary  of  Commissions,  Mr.  W.  M. 
Cairns,  300*.;  Secretary  of  Causes,  Mr.  J.  Romilly, 
1,0001. ;  Clerk  of  Records  and  Writs,  the  Hon.  E. 
RomiUy,  1,2001.;  Registrar  in  Lunaoy,  Mr.  O.  N. 
Wilde,  1,0001. ;  Queen's  Coroner  and  Attorney,  Mr. 
Fred.  Cockbum,  1,2001. ;  Master  at  the  Crown  Office, 
Mr.  J.  R.  MeUor,  1,20W. ;  Associate,  Mr.  T.  W.  Erie, 
1,0001.;  Associate  Exchequer  Division,  Mr.  H.  Pol- 
lock, 1,000Z. ;  Master,  Sir  F.  Pollock,  1,5001. ;  ditto,  Mr. 
G.  F.  Pollock,  1,5001. ;  Queen's  Remembrancer,  Sir  P. 
Pollock,  2,000f. ;  Secretary  to  Sir  J.  Hanuen,  Mr.  J.  C. 
Hannen.  300L;  Secretary  to  Sir  R.  Phillimore,  Mr. 
Walter  Phillimore,  300Z. ;  Register  in  Bankruptcy.  Mr. 
J.  R.  Brougham,  1,300L ;  Clerk  of  Assize  for  Home 
Circuit,  the  Hon.  R.  Denman,  958L  ;  Associate,  Mr. 
R .  Denman,  Jr. ;  Clerk  of  Assize,  Midland  Circuit, 
Mr.  Arthur  Duke  Coleridge  (salary  not  mentioned) ; 
Clerk  of  Assize,  Oxford  Circuit,  Mr.  E.  Archer  Wilde, 
1,0001. ;  and  Clerk  of  Assize,  Western  Circuit,  Mr.  W. 
C.  Bovill,  1,0001.  Some  people  call  this  sort  of  thing 
nepotism.  The  judges  think  that  it  is  a  man's  duty 
to  look  after  his  relations,  when  he  can  do  so  without 
injury  to  the  public  service ;  and  no  one  can  say  that 
the  judges  have  been  unmindful  of  their  duty  in  this 
respect. 

Lord  Justice  Brett  made  some  useful  observations  at 
Manchester,  England,  a  few  weeks  since,  on  the  diffi- 
culty of  measuring  sentences.  A  few  days  before  he 
had  infiicted  on  a  prisoner,  convicted  of  forging  bills 
of  exchange,  a  penalty  of  twenty  years'  penal  servi- 
tude ;  in  the  case  before  him  he  sentenced  a  prisoner, 
convicted  of  the  same  offense,  to  fifteen  months'  im- 
prisonment. The  difference  between  the  sentences 
was  great,  but  so,  also,  was  the  difference  between 
the  guilt  of  the  prisoners.  The  first  was  an  old 
offender,  who  had  been  five  times  convicted  of 
gross  dishonesty,  and  three  times  of  forgery ;  the  sec- 
ond prisoner  had  borne  a  good  character  for  honesty, 
frugality,  and  careful  attention  to  business,  and  bad 
been  tempted  to  commit  the  crime  by  trade  difficul- 
ties arising  out  of  the  present  state  of  affairs  abroad. 
The  first,  in  short,  was  about  as  bad  a  case,  and  the 
second  as  mild  a  case  as  could  well  be  imagined ;  and 
the  discretion  allowed  to  judges  in  regard  to  sentences 
would  be  a  mockery  if  no  difference  were  to  be  made 
in  the  penalties  inflicted.  The  motive  which  some- 
times seems  to' operate  to  prevent  the  proportioning  of 
sentences  to  the  guilt  of  the  prisoner  in  the  accurate 
mode  adopted  by  Lord  Justice  Brett  is  the  necessity 
of  making  a  public  example.  It  may  be  said  that 
forging  negotiable  instruments  is  a  very  serious  offense 
in  a  commercial  country,  and  the  public  who  hear  that 
a  light  penalty  has  been  inflicted  are  not  aware  of  the 
circumstances  of  mitigation,  and  consequently  com- 
plain of  the  sentence. 

The  St.  Louis  Court  of  Appeals,  in  the  case  of  StcUe 
V.  Doepke,  decided  on  the  19th  ult.,  hold  that  a  coffin 
used  to  cover  a  corpse  may,  after  burial,  be  the  sub- 
ject of  larceny.  The  court  say :  and  the  proper^  may 
DC  said  to  be  in  the  person  who  bought  the  coffin  for 
the  purpose  of  interment.  Articles  which  have  no 
market  value  may,  nevertheless,  have  a  value  which 
the  law  will  recognize.  It  is  competent  for  a  jury,  in 
case  of  larceny  of  a  coffin,  to  arrive  at  the  value  of  the 
coffin  at  the  time  it  was  stolen,  from  the  fact  that  the 
coffin  was  new,  and  from  the  price  shown  to  have 
been  paid  for  the  coffin  when  bought.  And,  where  it 
was  shown  that  the  coffin  cost  $35,  they  might  well, 
under  the  circumstances,  find  the  offense  grand 
larceny,  under  an  instruction  that,  to  so  flnd,  they 
must  find  the  coffin  to  be  worth  more  than  ten  dollars. 
In  a  buried  coffin  containing  a  corpse  there  is  no  own- 
ership that  can  be  asserted  by  one  person  against 
another  in  a  civil  action ;  but  an  ownership  of  a  char- 
acter sufficient  to  support  a  charge  of  larceny  will  be 
taken  to  exist  somewhere.  It  is  not  necessary  for  the 
purposes  of  the  criminal  law  to  fix  this  ownership,  and 
an  indictment  is  sufficient  which  charges  that  the 
coffin  is  the  property  of  some  person  to  the  jurors  un- 
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All  oommuiiloatloDB  Intended  for  publication  in  the 
Law  JOURIIAL  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  cl?en,  though  not  neceesa- 
rilT  for  publication. 
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CURRENT  TOPICS. 

THE  United  States  Senate,  on  Monday  last,  by 
the  decisive  vote  of  87  to  6,  passed  a  bill  to  re- 
peal the  bankrapt  law.  The  very  laige  majority 
given  for  this  measure  in  the  more  conservative 
branch  of  our  National  legislature,  indicates  that  the 
people  of  the  country  are  not  in  favor  of  the  law, 
and  sustains  the  belief  we  have  frequently  expressed 
that  its  continued  existence  is  due  to  a  very  small 
body  of  interested  persons  who  derive  profit  from 
its  operation.  Years  ago  it  became  manifest  that 
the  expectations  which  existed  when  the  present 
bankrupt  law  went  into  force  would  never  be  real- 
ized. Twice  before  the  experiment  of  a  uniform 
bankrupt  law  had  been  tried,  namely,  in  1800  and 
1841,  and  both  times  a  repeal  had  followed  the  en- 
actment. It  was  said,  however,  that  each  of  these 
acts  were  defective  and  one  sided ;  one  of  them  un- 
duly favoring  the  creditor,  and  the  other  the  debtor. 
The  act  of  1867,  it  was  claimed,  avoided  all  the 
mistakes  of  its  predecessors,  and  it  was  believed 
that  it  would,  at  the  same  time,  afford  to  the  honest 
but  unfortunate  insolvent  a  means  of  relief,  and 
prevent  the  perpetration  of  frauds  by  the  dis- 
honest one.  That  these  anticipations  have  not 
proved  correct  is  a  patent  fact.  The  law,  at  first, 
afforded  relief  to  a  few  who  for  years  had  been  op- 
pressed by  debts  which  were  beyond  their  power  to 
satisfy,  but  since  then  it  has  been  a  source  of  trouble 
to  almost  every  business  man.  Dishonest  men  have 
been  able  to  use  it  to  protect  themselves  from  the 
consequences  of  unlucky  ventures,  while  honest 
tradesmen,  temporarily  embarrassed,  have  frequently 
been  ruined  by  it.  It  has  interfered  with  the  oper- 
ation of  the  ordinary  laws  for  the  collection  of  debts, 
and  has  discouraged  the  exercise  of  vigilance  by 
creditors.  While  professing  to  be  uniform  it  has 
as  many  rules  as  to  exemption  as  there  are  States  in 
the  Union,  allowing  the  bankrupt  in  Califomia  to 
retain  a  greater  proportion  of  his  property  than  the 
bankrupt  in  New  York.  That  it  is  generally  be- 
lieved to  have  failed  in  its  purpose,  the  vote  in  the 
Senate  emphatically  shows.  The  bill  now  goes  to 
the  House  of  Representatives,  and  its  fate  there,  if  a 
vote  b  reached,  cannot  be  doubtfuL  The  popular 
body,  at  a  former  session,  pronounced  very  strongly 
in  favOT  of  repeal,  butthe  bill  did  not  pass  the  Sen- 


ate. The  only  hope  of  those  who  favor  the  contin- 
uance of  the  law  is  in  delaying  a  vote  upon  it, 
which  we  trust  will  not  be  permitted. 

That  a  uniform  bankruptcy  law  might  be  devised 
which  would  be  a  benefit  to  the  country,  we  do  not 
pretend  to  deny.  But  to  amend  the  present  law  in 
such  a  way  as  to  render  it  a  useful  one,  and  at  the 
same  time  satisfactory  to  those  who  now  actively  fa- 
vor a  bankrupt  law,  is  not  possible.  A  statute  some- 
what similar  to  the  law  regulating  assignments  for 
the  benefit  of  creditors,  now  in  force  in  this  State, 
with  a  provision  that  on  the  payment  of  a  certain 
percentage  of  his  debts,  the  insolvent  might  be  re- 
leased, would  be  unobjectionable.  But  tMs  would 
do  away  with  the  various  ofidal  fees  which  now  ap- 
pertain to  the  administration  of  the  bankrupt  law, 
and  would  of  course  meet  with  no  favor  from  the 
registers,  marshals,  etc.,  who  receive  such  fees.  Un- 
der the  New  York  law,  if  a  debtor  is  insolvent  and 
desires  to  fairly  divide  his  property  among  his 
creditors,  he  makes  an  assignment  to  some  business 
friend  who  is  able  to  give  security  that  he  will  deal 
with  the  estate  for  the  best  interest  of  the  creditors. 
This  assignee  is  under  the  control  of  the  court  and 
liable  to  those  injured  if  he  makes  an  improper  use 
of  his  trust.  The  estate  is  not  subject  to  the  bur- 
den of  any  ofidal  fees,  and  only  a  trifling  commis- 
sion is  allowed  to  the  assignee.  Under  the  bank- 
rupt law  a  large  sum  must  be  deposited  in  court ; 
the  property  of  the  debtor  must  oftentimes 
pass  through  the  hands  of  the  marshal  who  ob- 
tains a  laige  sum  for  his  services ;  the  register  must 
be  paid  for  every  step  taken ;  process  connected  with 
the  proceeding  must  be  served  by  marshals,  and  the 
assignee  must  be  paid  heavy  and  uncertain  fees  and 
expenses.  The  result  is  that  the  creditor  gets  little 
or  nothing  though  the  debtor's  estate  may  be  solv- 
ent Abuses  exist  under  the  State  law,  and  some 
estates  are  not  prudently  administered,  but  in  nearly 
every  case  the  creditor  receives  more  than  he  possibly 
could  under  the  bankrupt  law. 

The  decision  of  Judge  Baxter  in  the  United  States 
Circuit  Court  for  the  Northern  District  of  Ohio,  in 
the  case  of  Bank  of  Toledo  v.  Cumming^  on  the  8th 
inst.,  passes  upon  a  question  of  considerable  import- 
ance to  stockholders  in  National  banka  In  the 
year  1876  complainant's  capital  stock  was  assessed  for 
local  taxes  at  its  full  value,  while  all  other  property 
was  assessed  at  from  thirty  to  forty  per  cent  only 
of  its  value.  Complainant  applied  for  an  injunction 
restraining  the  collection  of  this  tax.  The  court 
granted  the  relief  asked  to  the  extent  of  sixty  per 
cent  of  the  tax,  saying  that  whether  the  result  of 
the  assessment  was  from  inadvertence  or  design,  it 
was  an  injustice  that  contravened  the  provisions  of 
the  Constitution  of  Ohio,  as  well  as  those  of  the 
National  Banking  Law,  and  was  a  wrong  which  the 
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courts  might  take  cognizance  of  and  redress.  To 
an  objection  that  the  tax  was  a  wrong  to  complain- 
ant's shareholders,  against  whom  the  tax  was 
assessed,  and  not  against  the  complainant,  the 
court  said  that  it  involved  the  rights  of  the 
complainant  as  well  as  the  rights  of  its  corpora- 
tors; that  it  was  a  trustee  for  them,  and  would,  if 
it  refused  to  pay  the  taxes,  expose  itself  to  vexatious 
and  expensive  suits,  and  entail  upon  itself  irre- 
mediable injuries,  and  that  in  its  corporate  capacity 
it  was  entitled  to  a  standing  in  court  and  to  relief. 
As  the  assessors  of  local  taxes  in  other  parts  of  the 
country  are  accustomed  to  discriminate  against 
banks  in  the  same  manner  as  was  done  in  the  case 
mentioned,  it  is  well  to  have  a  judicial  declaration 
that  there  is  power  in  the  Federal  courts  to  inter- 
vene and  redress  the  wrong,  and  that  they  will  do 
it  when  properly  applied  to. 


A  bill  introduced  on  Thursday  in  the  Senate  of 
this  State  provides  that  no  contract  for  insurance 
upon  the  life  of  any  person,  hereafter  made,  shall  be 
invalidated  by  any  misrepresentation  of  any  matter 
to  said  corporation  in  the  making  of  such  contract, 
*' unless  the  matter  misrepresented  shall  have 
actually  contributed  to  the  contingency  or  event  on 
which  the  policy  is  to  become  due  and  payable,  and 
whether  it  has  so  contributed  in  any  case  shall  be  a 
question  for  the  jury.'*  There  ought  to  be  no  ob- 
jection to  the  passage  of  this  bill,  which  is  designed 
to  prevent  the  interposition  in  actions  upon  life  in- 
surance policies  of  a  kind  of  defense  that  is  almost 
always  without  merit. 


A  bill  of  some  importance  in  relation  to  the  sale 
of  personal  property,  under  a  contract  where  the 
vendor  retains  the  title  to  the  property  until  paid 
for,  was  introduced  in  the  State  Senate  last  week. 
It  provides  that  one  so  selling  and  delivering  prop- 
erty shall,  within  five  days  thereafter,  file  in  the 
town  clerk's  office  where  such  purchaser  shall  re- 
side a  statement  in  writing  containing  a  description 
of  the  property,  the  date  of  the  sale,  the  consider- 
ation and  the  terms  of  payment. 


In  the  Supplement  accompanying  our  present 
number  appears  an  act  (chap.  126)  amending  subdi- 
vision 17  of  what  is  known  as  the  repealing  act  of 
1877,  in  relation  to  the  admission  to  practice  of 
students  in  attendance  upon  the  various  law  schools 
of  the  State.  The  amendment  consists  in  append- 
ing to  such  subdivision  a  provision  that  the  repeal 
of  the  laws  conferring  upon  graduates  of  the  law 
schools  the  right  to  admission  to  the  bar  shall  not 
affect  the  right  of  any  person,  *'who,  but  for  the 
repeal  of  the  said  laws,  would  have  been  entitled  to 
be  admitted  as  an  attorney  as  aforesaid,  to  be  so 
admitted  as  an  attorney  at  any  time  within  one  year 
after  this  act  takes  effect,  upon  his  complying  with 


the  existing  laws,"  etc.  The  purpose  of  this 
amendment  is  to  entitle  classes  who  graduate  in  the 
law  schools  in  May,  1878,  to  admission  to  practice 
under  the  provisions  of  the  laws  mentioned  as  re- 
pealed. Whether  it  will  accomplish  this  result,  we 
leave  those  who  are  interested  in  the  matter  to 

judge. 

I 

NOTES  OF  CASES. 

IN  the  case  of  Berghum  v.  Qreai  Beutem  By,  Ch,y 
88  L.  T.  Rep.  (N.  a)  160,  decided  by  the  English 
Court  of  Appeal  on  the  14th  of  January  last,  it  is 
held  that  the  liability  of  railway  companies  as  com- 
mon carriers  does  not  apply  in  the  case  of  luggage 
over  which  they  have  not  absolute  control.  In  this 
case  plaintiff  went  to  defendant's  station  some  time 
before  the  train  started.  A  porter,  by  plaintiff^s  di- 
rection, placed  his  bag  in  the  carriage.  Plaintiff 
went  away  for  a  short  time,  and  on  his  return  the 
bag  was  gone.  He  brought  action  to  recover  the 
value  of  the  bag,  and  the  jury  found  that  neither 
defendant  nor  plaintiff  had  been  guilty  of  negli- 
gence. The  Court  of  Appeal  held,  affirming  the  de- 
cision below,  that  defendant  was  not  liable  as  a 
common  carrier,  and  therefore  was  entitled  to  judg- 
ment. The  general  rule  has  heretofore  been  sup- 
posed to  be  that  a  carrier  of  passengers  is  liable  for 
baggage  the  traveler  takes  into  the  same  carriage 
with  him.  **  If  a  man  travel  in  a  stage  coach,"  says 
Chambre,  J.,  in  Bdbinsan  v.  Dunmorey  2  B.  &  P. 
419,  ''and  take  his  portmanteau  with  him,  though 
he  has  an  eye  upon  the  portmanteau,  yet  the  carrier 
is  not  absolved  from  his  responsibility  but  will  be 
liable  if  the  portmanteau  be  lost.'*  See,  also,  Le 
CarUeurY.  Land,  A  B,  W,  By,,  L.  R.,  1  Q.  B.  54; 
Bicliards  v.  Ixmd,  db  8,  W,  By.  Co,,  7  C.  B.  89;  Eof^ 
nibaly  etc,  R  B,  Co.  v.  8w\fty  12  Wall.  262;  Cohen 
V.  JP^oBt,  2  Duer,  885.  But  the  rule  that  binds  com- 
mon carriers  absolutely  to  insure  the  safe  delivery 
of  the  goods,  except  against  the  act  of  Qod  and  the 
public  enemy,  whatever  may  be  the  negligence  of 
the  passenger,  has  never  been  applied.  TaUey  v. 
Qreat  W.  By.  Co.,  L.  R.,  6  C.  P.  44.  Here  it  was 
shown  that  the  passenger,  when  changing  cars,  left 
his  portmanteau  unprotected,  and  the  railway  com- 
pany was  held  not  liable  for  a  robbery  of  the  port- 
manteau. And  it  has  been  held  that  a  railway  com- 
pany is  not  liable  for  articles  carried  on  tlie  travel- 
er's person,  nor  for  overcoats,  canes,  and  umbrellas, 
such  as  he  usually  has  under  his  exclusive  super* 
vision.  See  Steamboat  Palace  v.  Vanderpoel,  16  B. 
Monroe,  802;  Totoer  v.  Utica  d  8.  B.  B  Co.,  7  Hill, 
47.  

In  MnUinerY.  Fbrenee,  88  L.  T.  Rep.  (N.  S.)  167,  de* 
cided  by  the  English  Court  of  Appefd,  on  the  2dth 
of  January  last,  one  Bennett  purchased  horses  and 
carriages  of  plaintiff  and  took  them  to  defendant's 
inn,  where  he  was  entertained,  and  im  ^h^i^e«-ancl 
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carriages  kept  for  a  long  time.  Bennett  never  paid 
plaintiff  the  price  of  the  horses  and  carriages,  and 
absconded  from  defendant's  inn  without  paying  his 
bill,  and  leaving  the  horses  and  carriages  there. 
Snbsequently,  having  been  taken  into  custody  on  a 
charge  of  swindling,  he  re-assigned  the  horses  and 
carriages  to  plaintiff,  to  whom,  however,  defendant 
refused  to  give  them  up  until  Bennett's  bill  was 
paid.  Defendant  afterward  sold  the  horses  by  pub- 
lic auction,  and  still  retained  the  carriages.  The 
court  held,  first,  that  defendant's  lien  upon  the  horses 
and  carriages  was  a  general  one  for  the  whole  of 
Bennett's  bill,  and  that  plaintiff,  not  having  tendered 
the  amount  of  it  to  defendant,  was  not  entitled  to 
maint4iin  his  action  to  recover  possession  of  the 
carriages  or  damages  for  their  detention,  and 
second,  that  the.  sale  by  defendant  of  the  horses  was 
a  wrongful  conversion,  for  which  plaintiff  could 
maint4iin  his  action,  and  that  the  measure  of  dam- 
ages was  the  value  of  the  horses.  The  decision  as 
to  the  Hen  of  an  innkeeper,  extending  to  all  the 
property  brought  to  the  inn  by  the  guest  for  all  his 
expenses,  is  in  accordance  with  the  view  taken  by 
8tory  (Story  on  Bailm.,  §476),  who  says  that  the 
cases  do  not  support  the  doctrine  advanced  by  some 
that  a  horse  can  be  detained  only  for  his  own  meals. 
See  Thompaon  v.  Lacy,  8  B.  &  A.  888;  SunboHf  v. 
Alf<yrd,  8  M.  &  W.  248;  Proctor  v.  NickoUtm,  7  C.  A 
P.  67;  JoTua  v.  Tharloe,  8  Mod,  172.  The  innkeeper 
cannot  sell  the  property  of  his  guest,  but  only  de- 
tidn  it,  and  a  sale  is  a  conversion.  Jonea  v.  Peade, 
1  Stra.  057;  Luekbarroto  v.  Mason,  6  East,  21,  note; 
Walter  v.  Smith,  5  B.  &  A.  480;  Ccrtdyou  v.  Lamr 
nng,  2  Ca.  Gas.  200. 

In  the  case  of  MoMon  y.  Thaeker,  eee  parte  Oro- 
$haw,  88  L.  T.  Rep.  (N.  8.)  209,  decided  by  Vice- 
Ohancellor  Malins  on  the  7th  of  February  last, 
Croshaw  had  purchased  freehold  premises  described 
as  suitable  for  a  building  site,  paid  his  purchase- 
money,  and  took  a  conveyance.  Several  months 
afterward  he  discovered  that  a  culvert  ran  under- 
neath the  property,  to  the  use  of  which  other  per- 
soiui  were  entitled,  and  he  claimed  compensation  in 
respect  thereof.  The  particulars  of  sale  did  not 
mention  the  existence  of  the  culvert,  but  no  fraud 
was  imputed  to  the  vendors.  The  conditions  of  sale 
provided  that  any  error  or  misstatement  in  the  par- 
ticulars should  not  annul  the  sale,  but  that  a  com- 
pensation should  be  paid  to  or  by  the  purchaser. 
The  existence  of  the  culvert  might  have  been 
discovered  by  the  purchaser  before  completion  if 
he  had  carefully .  inspected  the  property.  The 
court  held  that,  having  completed  his  purchase, 
the  purchaser  could  nut  enforce  compensation 
in  respect  of  the  culvert.  The  court  disapproved 
and  refused  to  follow  the  case  of  Bob  v.  HUa- 
ham,  L.  R.,  2  Ex.  72,  where  a  purchaser  was  allowed 
compensation  for  misrepresentation  where  the  error 


was  discovered  after  the  conveyance.  But  in  Conn 
V.  Oann,  8  Sim.  447,  the  vendor  was  held  liable 
where  a  misstatement  as  to  the  annual  value  of  the 
property  was  discovered  after  conveyance.  In  Edrt 
V.  Swaine,  87  L.  T.  Rep.  (N.  S.)  876,  property  was 
sold  as  freehold,  which  after  the  conveyance  the 
purchaser  discovered  to  be  copyhold,  and  it  was 
held  that,  assuming  the  vendor  to  have  made  the 
misrepresentation  bona  fide,  it  amounted  to  a  legal 
fraud,  and  the  sale  was  set  aside.  But  see,  as  sus- 
taining the  principal  case,  Early  v.  Oarrett,  where  a 
purchaser  took  the  estate  with  all  defects  in  title, 
and  the  vendor  stated  that  no  rent  had  ever  been 
paid,  which  turned  out  to  be  false,  and  the  title  was 
merely  under  a  lease,  and  it  was  held  that  the  pur- 
chaser could  not  recover  his  purchase-money. 
Thomoi  V.  PmocU,  2  Cox's 0. C.  394;  Leggey,  Croker, 

1  BaUft  Beav.  506.  In  the  latter  case,  after  the  com- 
pletiiMi  of  the  purchase,  a  right  of  way  was  discov- 
ered to  exist,  and  the  purchaser  claimed  compensa- 
tion. It  was  held  that  no  relief  could  be  ^^iven, 
because  the  purchaser  ought  to  have  satisfied  himself 
about  the  right  of  way  before  accepting  the  convey- 
ance. See,  also,  OabaUero  v.  HerUy,  80  L.  T.  Rep. 
(N.  S.)  814 ;  ParhamY,  BandolpK,  4  How.  (Misa)  485 ; 
DoMton  V.  Morru,  2  Edw.  Ch.  87;  Abbott  v.  AUen^ 

2  Johns.  Oh.  528;  CheaAermofi  v.  Gardner,  5  id.  29. 

The  Court  of  Appeals  of  Kentucky,  in  the  case  of 
Cheer  V.  Church  et  al,  decided  on  the  28d  of  No- 
vember, 1877,  passes  upon  the  effect  of  a  contract 
purporting  to  oe  for  the  renting  of  a  piano.  The 
contract,  which  was  in  writing  and  signed  by  both 
parties  thereto,  set  forth  that  Church  &  Co.  had 
rented  to  one  Mrs.  Martin  a  piano  valued  at  $550, 
and  that  she  agreed  to  pay  as  rent  for  the  same  |400 
for  the  first  month ;  $10  per  month  for  six  months 
thereafter,  and  $20  per  month  afterward.  Mrs. 
Martin  was  entitled  to  become  the  purchaser  of  the 
piano  at  $550,  and  the  sums  received  for  rent  for 
the  first  eleven  months  were  to  be  allowed  toward 
the  purchase-price.  It  was  in  evidence  that  Mrs. 
Martin  purchased  the  piano,  paid  on  the  contract 
$410  ana  took  possession  of  the  piano,  which  she 
subsequently  sold  to  appellant  Greer.  Church  A  Co. 
then  replevied  it  The  court  below  instructed  the 
jury,  at  the  trial  of  the  replevin  action,  that  if  the 
rent  paid  by  Mrs.  Martin  on  the  piako  did  not 
amount  to  $550,  the  plaintiff  should  recover.  The 
Court  of  Appeals  reversed  a  judgment  for  plaintiff, 
holding  that  the  transaction  was  a  purchase  and  not 
a  lease,  and  that  no  matter  whether  the  parties  in- 
tended the  title  to  pass  or  not  the  law  would,  in 
furtherance  of  public  policy  and  to  prevent  fraud, 
treat  the  title  as  being  where  the  nature  of  the 
transaction  required  it  to  be.  See,  as  sustaining  a 
similar  doctrine,  Domeetic  Sewing  Machine  Co.  v. 
Anderson,  15  Alb.  L.  J.  64,  where  the  Supreme  Court 
of  Minnesota  held  in  the  case  of  a  sewinff  machine 
which  was  fdleged  to  be  leased  and  a  written  con- 
tract of  leasing  produced,  that  parol  evidence  was 
admissible  to  establish  a  contract  of  sale,  antece- 
dent to  the  lease,  and  that  the  lease  was  in  conse- 
quence void  for  want  of  consideration.  See,  also, 
note  of  case  upon  Victor  Seieing  Mach,  Co.  v.  Bar- 
dus,  16  Alb.  L.  J.  442,  where  a  similar  agreement,  in 
respect  to  a  sewing  machine,  wqs  treated  as  invalid 
upon  other  grounSs^.^.^.^^^  ^^  GoO^„ 
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BRITISH  EXTRADITION  PRECEDENTS. 

BT  SAMUEL  T  8PBAB,  D.  D. 
(OONOLUDED.) 

5.  The  fifth  case  is  that  of  Barley  who,  in  1804, 
was  demanded  from  Canada  by  the  United  States, 
on  the  charge  of  haying  committed  robbery  on 
board  the  steamer  '*  Philo  Parsons"  on  Lake  Erie. 
He  claimed  in  Canada  that  he  acted  as  an  officer  in 
the  seryice  of  the  Confederate  States,  then  at  war 
with  the  United  States,  and,  hence,  that  he  was  pro- 
tected against  the  charge  by  the  right  of  belliger- 
ency ;  and  yet  he  was  surrendered  by  the  Canadian 
authorities.  Mr.  Clarke,  in  his  work  on  Extradition, 
sec.  ed.,  p.  90,  says  that  when  he  was  brought  to 
trial  in  the  State  of  Ohio,  "  the  judge  ruled  that  if 
the  acts  complained  of  had  a  belligerent  object,  and 
were  done  under  the  authority  of  a  Confederate 
commission,  the  animui  furandi  was  wanting,  and 
he  must  be  held  not  guilty.  The  jury  disagreed, 
and  the  prisoner,  being  released  on  moderate  bail, 
did  not  reappear."  That  was.  consequently,  the  end 
of  the  case,  so  far  as  the  prisoner  was  concerned. 

Judge  Fitch,  who  tried  this  case,  told  the  jury 
that  ^  the  theft  must  be  found  to  have  been  made 
with  felonious  intent,"  and  that  the  prisoner  *'had 
a  right,  if  commissioned,  to  take  the  boat,  money, 
or  other  property,  for  the  futherance  of  his  Gov- 
ernment." He  also  said  that  *  *  a  state  of  war  existed 
between  the  Federal  GoTemment  and  the  Confeder- 
ate Goyemment,  so  called,  and  it  made  no  difference 
whether  the  United  States  Goyemment  admitted  it 
or  not."  **  The  charge  was  applicable  only  to  a 
state  of  war."  He  consequently  held  that,  *'as  a 
soldier  of  the  Confederate  States  Goyemment,  he 
[Burley]  had  a  soldier's  right  to  capture  the  steamer 
and  appropriate  her,  and  any  money  belonging  to 
her,  to  the  cause  of  his  Goyemment."  Foreign 
Relations  of  the  United  States,  1870,  p.  204.  The 
language  of  Judge  Fitch  implies  that  robbery  was 
the  offense  for  which  Burley  was  tried;  and  his 
doctrine  is  that,  if  the  prisoner  acted  as  a  soldier  of 
the  Confederate  Goyemment,  the  ^'  State  of  war" 
secured  to  him  immunity  against  conyiction  on  this 
charge. 

The  importance  of  this  case  grows  out  of  the  fact 
that,  under  the  apprehension  that  Burley  was  about 
to  be  tried  for  piracy,  the  attention  of  the  British 
Goyemment  was  called  to  it,  and  that  the  question 
whether  this  would  be  consistent  with  the  treaty  of 
1842  was  submitted  to  the  then  law-officers  of  the 
Crown.  The  eyidence  taken  in  1808  by  the  select 
committee  of  the  House  of  Commons  on  Extradition, 
contains  the  following  statement  as  to  this  case 
made  before  the  committee  by  the  Right  Hon.  Ed- 
mund Hammond,  the  permanent  Under-Secretary 
lor  Foreign  Affairs : 


'*It  was  suggested  that  the  American  Goyem- 
ment contemplated  putting  him  (Burley)  on  his  trial 
for  piracy,  which,  howeyer,  did  not  proye  to  haye 
been  the  case ;  but  he  seems  to  haye  oeen  charged 
in  the  United  States,  though  not  before  the  Cana- 
dian authorities,  with  assault  with  intent  to  commit 
murder.  The  question  was  referred  to  the  law  offi- 
cers in  this  country,  and  it  was  held  that,  if  the 
United  States  put  him  bona  Jids  on  his  trial  for  the 
offense  in  respect  to  which  he  was  giyen  up,  it 
would  be  difficult  to  question  their  right  to  put  him 
upon  his  trial  also  for  piracy,  or  any  other  offense 
which  he  might  be  accused  of  committing  within 
their  territory,  whether  or  not  such  offense  was  a 
ground  of  extradition  or  eyen  within  the  treaty." 
Answer,  1082. 

"  We  admit  in  this  country  that  if  a  man  is  bona 
flds  tried  for  the  offense  for  which  he  was  given  up, 
there  is  nothing  to  prevent  his  being  subsequently 
tried  for  another  offense,  either  antecedently  com- 
mitted or  not."  Answer,  1080.  See  Clarke  on  Ex- 
tradition, sec.  ed.,  note^  pp.  90,  91. 

Secretary  Fish  refers  to  this  opinion  of  the  then 
law  officers  of  the  British  Government,  as  sustaining 
his  view,  and  inconsistent  with  that  of  Lord  Derby. 
He  hence  uses  the  opinion  as  an  argument  of  the 
(id  hominem  character.  Foreign  Relations  of  the 
United  States,  1870,  p.  214. 

What  then  did  the  British  Government  do  with 
this  opinion,  and  especially  what  did  it  say  to  the 
Government  of  the  United  States?  Lord  Russell,  in 
a  dispatch  dated  Febraary  25th,  1805,  ta  Mr.  Bum- 
ley,  Her  Majesty's  representative  at  Washington^ 
after  referring  to  the  application  made  in  behalf  of 
Burley,  proceeded  to  say : 

'*  I  have  to  state  to  you  that,  having  considered 
this  application  in  communication  with  the  proper 
law  officers  of  the  Crown,  Her  Majesty's  Govern- 
ment are  of  opinion  that  if  the  United  States  Gov- 
ernment, having  obtained  the  extradition  on  the 
charge  of  robbery,  do  not  put  him  on  his  trial  upon 
this  charge,  but  upon  another,  namely,  piracy 
(which,  if  it  had  been  made  before  the  Canadian 
authorities,  they  might  have  held  not  sufficiently  es- 
tablished to  warrant  his  extradition),  this  would  be 
a  breach  of  goad  faith  against  which  Her  Majesty's 
Government  might  justly  remonstrate.  If,  however, 
the  United  States  Government  does  lona  fidt  put 
Burley  on  his  trial  for  the  offense  in  respect  to 
which  he  was  given  up,  it  seems  to  Her  Miftjeflty's 
Government  that  it  would  be  difficult  to  question  tiie 
right  of  that  Goyemment  to  put  him  upon  his  trial 
for  piracy  also,  or  any  other  offense  which  he  may 
be  accused  of  having  committed  within  their  terri- 
tory, whether  such  cStense  was  or  was  not  a  ground 
of  extradition^  or  even  within  the  treaty.  .Accord- 
ingly Her  Majesty's  Govemment  can  only  so  far  com- 
ply with  the  application  of  Mr.  Burley,  senior,  as 
to  instract  you  to  protest  a^inst  any  attempt  to 
change  the  ground  of  accusation  upon  which  Burley 
was  surrendered  in  pursuance  of  the  treaty."  For- 
eign Relations  of  the  United  States,  1870,  pp.  201, 
202. 

This  is  what  Her  Majesty's  representative  was  di- 
rected to  say  in  regard  to  the  case.     What  he  did 
say  we  have  in  the  following  communication  to  Sec- 
retary Seward :  C^  r^r^i-Ar> 
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''Her  Majesty's  Goyemment,  having  considered 
this  application,  are  of  opinion  that  if  the 
United  states  Government,  having  obtained  the  ex- 
tradition on  the  charge  of  robbery,  do  not  put  him 
on  his  trial  upon  this  chars^e,  but  upon  another, 
namely,  piracy  (which,  if  it  had  been  made  before 
the  Canadian  authorities,  they  might  have  held  not 
sufficiently  established  to  warrant  extradition),  this 
would  be  a  breach  of  good  faith  against  which  Her 
Majesty's  Gk>vemment  might  justly  remonstrate. 
Her  Majesty's  Government  are,  therefore,  willing, 
should  the  grounds  upon  which  Burley  is  to  be 
tried  take  the  above  turn,  to  comply  so  far  with  the 
application  of  Mr.  Burley,  Sr.,  as  to  instruct  me  to 
protest  against  any  attempt  to  change  the  ground 
of  accusation  upon  which  Burley  was  surrendered 
in  pursuance  of  the  treaty."    Id.,  p.  292. 

This  letter,  addressed  to  Secretaiy  Seward  on  the 
15th  of  March,  1865,  was  a  formal  protest  against 
putting  Burley  on  trial  for  piracy  when  his  extradi- 
tion had  been  obtained  on  the  charge  of  robbery, 
and  against  any  attempt  to  change  the  ground  of 
accusation  upon  which  be  was  surrendered.  It  did 
not  communicate  to  Mr.  Seward  that  part  of  the 
dispatch  of  Lord  Russell,  in  which  his  Lordship 
adopts  the  opinion  of  the  law  officers  of  the  Crown. 
That  opinion  sustains  the  doctrine  of  Secretary 
Fish,  with  the  qualification  that  the  extradited  per- 
son must  first  have  a  bona  fide  trial  upon  the  charge 
in  respect  to  which  he  was  given  up.  Lord  Rus- 
sell adopted  it,  and  communicated  it  to  Her  Majes- 
ty's representative  at  Washington ;  but  the  latter 
did  not  communicate  it  to  the  Government  of  the 
United  States. 

Mr.  Seward,  on  the  20th  of  March,  1865,  replied 
to  the  protest  as  follows: 

**  Sir,  I  recur  to  your  note  of  the  15th  of  March, 
«  which  relates  to  B.  G.  Burley.  The  Honorable  the 
Attorney-General  informs  me  that  it  is  his  purpose 
to  bring  the  offender  to  trial  in  the  courts  of  the 
States  of  Ohio  and  Michigan,  for  the  crimes  com- 
mitted by  him  against  the  municipal  laws  of  those 
States,  namely:  robbery  and  assault  with  intent  to 
commit  murder.  He  was  delivered  up  by  the  Ca- 
nadian authorities  upon  a  re<}uisition  which  was 
based  upon  charges  of  those  cnmes,  and  also  upon 
a  charge  of  piracy,  which  is  triable  not  by  State 
courts,  but  by  the  courts  of  the  United  States.  I 
am  not  prepared  to  admit  the  principle  claimed  in 
the  protest  of  Her  Majesty's  Government,  that  the  of- 
fender could  not  legally  be  tried  for  the  crime  of 
piracy  under  the  circumstances  of  the  case.  Never- 
theless, the  question  raised  upon  it  has  become  an 
abstraction,  as  it  is  at  present  the  purpose  of  the 
Government  to  bring  him  to  trial  for  the  crimes 
against  municipal  law  only."    Id.,  p.  280. 

The  answer  of  Mr.  Seward  shows  that  he  regarded 
the  letter  of  Mr.  Burnley  as  a  protest  against  putting 
Burley  on  trial  for  piracy,  when,  as  the  case  was 
stated  to  him  by  the  representative  of  the  British 
Government,  he  bad  been  delivered  up  simply  on 
the  charge  of  robbery.  He  says  that  be  was  not 
prepared  to  admit  the  principle  set  forth  in  the  pro- 
test)  bat  held  that  Burley,  having  been  surrendered. 


as  he  understood  it,  upon  the  charge  of  piracy,  as 
well  as  upon  that  of  robbery  and  an  assault  with  in- 
tent to  commit  murder,  might  be  tried  for  the  piracy. 
The  question,  however,  was  a  mere  **  abstraction," 
since  the  Government  did  not  propose  to  try  him  on 
the  piratical  charge. 

There  was  evidently  some  confusion  of  under^ 
standing  between  the  two  governments  as  to  the 
charge  on  which  Burley  was  extradited ;  yet,  so  far 
as  Mr.  Seward  was  officially  informed,  the  attitude 
of  the  British  €k>vemment  was  simply  that  of  a  pro. 
test  against  his  trial  for  piracy,  on  the  ground  that 
this  was  not  the  offense  for  which  the  prisoner  had 
been  surrendered.  Secretary  Fish,  in  the  Winslow 
correspondence,  says  that  Burley  was  tried  for  as- 
sault with  intent  to  commit  murder,  which  Mr. 
Seward  understood  to  be  embraced  in  tiie  charge  on 
which  he  was  delivered  up ;  and  in  regard  to  this 
statement  Lord  Derby  remarks  that  the  British  Gov- 
ernment had  no  knowledge  of  this  fact,  if  fact  it 
was,  until  so  informed  by  Secretary  Fish  in  1876. 
Id.,  p.  281. 

We  have,  then,  in  this  case,  the  following  facts: 
1.  That  the  law  officers  of  the  Crown,  being  con- 
sulted, did  express  the  opinion  that  if  the  United 
States  put  Burley  on  trial,  Ixma  fide^  for  the  crime  in 
respect  to  which  he  had  been  surrendered,  it  would 
be  allowable  to  try  him  afterward  for  piracy,  or  any 
other  crime  of  which  he  might  be  accused,  whether 
within  the  treaty  or  not,  and  whether  committed 
before  or  after  his  extradition.  2.  That  Lord  Rus- 
sell, in  his  dispatch  to  Mr.  Burnley,  having  expressed 
the  opinion  that  it  would  be  a  breach  of  good  faith 
to  put  Burley  on  trial  for  piracy  when  he  had  been 
delivered  up  simply  on  the  charge  of  robbery,  qual- 
ified the  expression  by  adopting  and  stating  the 
opinion  of  the  law  officers  of  the  Crown,  and  then 
directed  Mr.  Burnley  'Ho  protest  against  any  at- 
tempt to  change  the  ground  of  accusation  upon 
which  Burley  was  surrendered  in  pursuance  of  the 
treaty."  8.  That  Mr.  Burnley,  in  his  letter  to  Mr. 
Seward,  made  the  protest  as  directed,  but  said  no- 
thing about  the  opinion  of  the  law  officers  of  the 
Crown,  or  its  adoption  by  Lord  Russell  4.  That 
Mr.  Seward,  not  informed  of  this  opinion,  regarded 
the  letter  as  a  protest  against  trying  Burley  for 
piracy,  when,  as  the  British  Government  understood 
and  officially  stated  the  case,  he  had  been  surrendered 
simply  on  the  charge  of  robbery. 

All,  then,  that  there  is  in  this  case,  considered  as 
a  question  of  actual  diplomacy  between  the  two  gov- 
ernments, is  exactly  in  harmony  with  the  general 
doctrine  maintained  by  Lord  Derby  in  1876.  What 
is  not  in  harmony  with  that  doctrine  is  the  opinion 
of  the  law  officers  of  the  Crown,  adopted  by  Lord 
Russell,  but  not  communicated  to  the  Government 
of  the  United  States.     It  was  not  the  subject  of 


any  correspondence  between  ttie^two 
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and  the  United  States  had  no  knowledge  of  it  until 
after  the  case  was  entirely  disposed  ol  The  most 
that  can  be  said  is  that  such  an  opinion  was  held  by 
one  party  to  the  treaty,  but  was  not  communicated 
to  the  other,  or  made  the  basis  of  any  action  as  be- 
tween the  two  parties.  It  never  became  a  diplo- 
matic fact;  and  this  very  materially  changes  its 
character,  considered  as  an  ctrgumentum  cut  hominem 
addressed  in  1876  to  the  British  Gk>yemment. 

6.  The  sixth  case  is  that  of  Caldwell,  examined 
in  a  previous  article  so  far  as  the  action  of  the 
United  States  is  concerned,  but  not  with  reference 
to  the  action  of  the  British  Government.  Caldwell 
was  extradited  from  Canada  to  the  United  States  on 
the  charge  of  forgery,  and  was  not  tried  for  that  of- 
fense at  all,  but  was  in  1871  tried  and  convicted  on 
the  charge  of  bribing  an  officer  of  the  United  States. 
Being  apprised  of  the  purpose  of  the  €k>vemment 
to  try  him  for  the  latter  offense,  he  addressed  a  me- 
morial to  the  Qovemor-Gkneral  of  the  Dominion  of 
Canada,  asking  his  interposition  to  prevent  a  trial 
for  any  other  than  the  extradition  offense. 

This  memorial  was  transmitted  to  Her  Majesty's 
Secretary  of  State  for  the  Colonies.  The  Secretary, 
in  his  reply  to  the  Govemor-Gkneral,  says  that  he 
has  been  in  communication  with  Her  Majesty's  Sec- 
retary of  State  for  Foreign  Affairs  in  regard  to  the 
case,  and  that  the  opinion  of  the  law  officers  of  the 
Crown  has  been  taken  upon  it.  He  further  says 
that  Her  Majesty's  Government  are  advised  that 
there  is  no  occasion  for  *^  claiming  the  surrender  of 
the  petitioner  from  the  United  States  €k)vemment ; " 
that,  as  it  appears,  *'  he  has  been  duly  indicted  for 
the  offense  by  reason  of  which  he  was  surrendered, 
and  it  seems  that  he  is  to  be  tried  for  it;"  and  that 
"  Her  Majesty's  Government  are  further  advised  that 
there  is  nothing  in  the  convention  which  would  pre- 
clude the  indictment  of  the  petitioner  in  the  United 
States  for  an  additional  offense  which  is  not  enu- 
merated in  the  convention,  so  long  as  such  proceed- 
ings were  not  substituted  for  proceedings  against 
him  on  the  charge,  by  reason  of  which  he  was  sur- 
rendered." Foreign  Relations  of  the  United  States, 
1876,  pp.  265-268. 

No  correspondence  was  opened  by  the  British 
Government  with  the  United  States  in  regard  to  this 
case ;  and  hence  it  here  ended  so  far  as  the  action 
of  the  former  was  concerned.  The  British  Govern- 
ment, supposing  that  Caldwell  had  been  ^^duly  in- 
dicted for  the  offense  by  reason  of  which  he  was 
surrendered,"  and  that  he  was  about  **to  be  tried 
for  it,"  thought  that  he  might  be  tried  ^^for  an 
additioruU  offense"  not  enumerated  in  the  treaty, 
<<8o  long  as  such  proceedings  were  not  substitute 
for  proceedings  against  him  on  the  charge  by  reason 
of  which  he  was  surrendered.".  The  fact  in  the  case 
is  that  Caldwell  was  not  tried  at  all  on  the  charge 
of  forgery.  That  charge  was  abandoned,  and  "  pro- 
ceedings "  on  the  charge  of  bribing  an  officer  of  the 


United  States  were  "substituted,"  under  which  he 
was  tried,  convicted  and  punished. 

The  opinion  of  the  British  Government  that,  hav- 
ing been  bona  fide  tried  for  the  extradition  offense, 
the  prisoner  might  thereafter  be  put  on  trial  for 
"an  additional  offense,"  does  not  come  up  to  the 
doctrine  of  Secretary  Fish,  who  excluded  this  qual- 
ification altogether,  and  passes  beyond  the  doctrine 
maintained  by  Lord  Derby,  who  insisted  that  there 
could  not,  in  consistency  with  the  treaty,  be  any 
trial  except  for  the  offense  for  which  the  party  was 
surrendered.  It  does  not  perfectly  fit  the  doctrine 
of  either.  It  contradicts  that  of  Secretary  Fish  in 
part,  and  that  of  Lord  Derby  in  part.  The  British 
Government  in  1871  supposed  that  the  United  States 
were  about  to  do,  and  only  to  do,  what  Lord  Derby 
in  1876  claims  as  the  only  thing  that  was  allowable ; 
and  yet  it  then  expressed  an  opinion  as  to  trial  for 
**  an  additional  offense,"  which  Lord  Derby  in  1876 
held  to  be  incorrect. 

The  Lord  Chancellor  of  England,  in  his  speech  in 
the  House  of  Lords,  disposes  of  this  case  by  simply 
saying:  "  I  think  that  the  less  said  about  the  case  of 
Caldwell  the  better."    Id.,  p.  298. 

Lord  Derby,  in  his  speech  in  the  House  of  Lords, 
deals  with  the  case  and  that  of  Burley  more  serious- 
ly. After  saying,  in  regard  to  Caldwell,  that  "  the 
decision  not  to  interfere  in  the  matter  was  commu- 
nicated to  the  governor  of  Canada,  and  there  the 
case  ended  so  far  as  we  are  concerned,"  he  pro- 
ceeded to  say : 

"Now,  I  am  not  about  to  deny  that  these  two 
cases  show  clearly  enough  that  the  view  of  our 
international  duty  taken  by  the  then  law-officers  is 
different  from  that  which  we  have  been  advised  to 
adopt.  But  I  deny  altogether  that  that  difference 
of  views  disposes  of  our  case.  I  speak  with  the 
highest  respect  of  the  legal  advisers  of  the  govern- 
ments of  1864  and  1870,  but  they  would  not  claim 
that  their  opinion  could  bind  their  successors.  And 
I  observe  this,  that  though  they  do  not  advise  that 
in  certain  cases  a  claim  should  be  pressed,  though 
they  express  doubt  whether  it  ought  to  be  pressed, 
yet  in  no  part  of  this  correspondence  has  the  claim 
ever  been  abandoned .  We  have  never  said  to  the 
American  Government  that  we  thought  it  one  which 
could  not  be  justly  advanced.  We  have  simply  for- 
borne to  press  it  in  certain  cases,  and  it  is  possible 
and  conceivable  that  other  motives  may  have  operated 
besides  those  of  a  judicial  or  administrative  char- 
acter. I  can  quite  understand  that  both  in  1864 
and  1870  reasons  of  a  political  character  may  have 
indisposed  the  then  governments  to  press  any  de- 
mand on  the  United  States  as  to  which  in  their 
minds  any  doubt  may  have  existed.  I  am  not  at- 
tacking what  they  did ;  but  I  contend  that  to  waive 
a  right  on  one  occasion,  or  on  two,  is  not  to  aban- 
don it ;  that  the  opinions  of  the  law-officers  of  our 
Government,  however  deserving  of  respect,  are  not 
international  documents;  and  that,  as  oetween  the 
United  States  and  England,  nothing  has  passed 
which  amounts  to  an  abandonment  of  the  claim 
which  we  put  forth  in  this  correspondence."  Id., 
p.  281. 

Lord  Derby  here  conced^,— .Fb^tig.i«id9^Wpdlj 
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the  fact  —  that  the  law-officers  of  the  Crown  and  the 
British  Govemment  in  1864  and  1870  took  a  view 
which  is  different  from  that  adopted  by  another  set 
of  law-officers  and  the  Btitish  Qoyemment  in  1876. 
He  is  entirely  correct  in  saying  that  nothing  ever 
passed  between  that  Government  and  the  United 
States  committing  the  former  to  the  view  expressed 
in  1864  and  1870.  Secretary  Fish,  in  order  to  find 
it,  had  to  go  outside  of  the  records  of  his  own  office. 
Not  a  syllable  of  correspondence,  containing  the 
view,  had  ever  passed  between  the  two  governments. 
The  protest  of  the  British  Govemment  as  to  the  case 
of.  Hurley  was  exactly  in  harmony  with  the  theory 
maintained  by  Lord  Derby  in  1876 ;  and  as  to  the 
case  of  Caldwell  there  was  no  correspondence. 

It  is  true,  however,  that  the  opinions  of  the  law- 
officers  which  were  held  in  1864  and  1870,  but  not 
communicated  to  the  United  States,  were  in  1876 
rejected  by  the  British  Govemment ;  and  Secretary 
Fish,  in  the  Winslow  correspondence,  had  whatever 
argumentative  advantage  could  arise  from  this  con- 
trariety of  opinions.  This  point  he  pressed.  The 
fact  itself  admitted  of  no  denial' 

Lord  Derby,  and  the  Lord  Chancellor  of  England, 
while  treating  the  opinions  of  the  former  law-officers 
courteously,  maintained  that  they  were  not  correct ; 
and,  for  the  purpose  of  establishing  this  proposition, 
they  appealed  to  the  nature  and  design  of  extradition 
as  set  forth  by  European  text  writers,  to  the  lan- 
guage used  in  the  treaty  of  1842,  and  to  the  legisla- 
tion of  both  governments  for  its  execution.  It  is  a 
noticeable  feature  of  the  correspondence  that  Secre- 
tary Fish  nowhere  attempts  any  reply  to  this  argu- 
ment. As  already  remarked,  his  main  efforts  con- 
sisted in  the  citation  of  adverse  British  precedents, 
which  he  did  not  analyze  with  a  view  to  ascertain 
their  exact  character.  The  precedents  sought  in 
the  cases  of  Heilbronn,  Von  Aeraam,  Paxton,  and 
Rosenbaum,  the  last  three  of  which  occurred  in 
Canada,  are  not  relevant,  since  they  do  not  bear 
upon  the  direct  point  under  discussion,  which  was 
not  whether  the  prisoner  could  set  up  the  treaty  in 
his  plea  of  defense,  but  whether  the  govemment 
surrendering  him,  could  by  the  terms  of  the  treaty 
claim  that  he  should  be  tried  only  for  the  offense  on 
which  the  surrender  was  grounded. 

The  precedents  furnished  by  the  cases  of  Burley 
and  Caldwell,  though  they  involve  the  action  of  the 
British  Government,  and  contain  the  expression  of 
an  opinion  different  from  that  held  in  1876,  poseees, 
as  to  that  opinion,  no  intemational  character  what- 
ever. The  opinion  was  not  communicated  to  the 
United  States,  and  was  not  the  basis  of  any  action 
as  between  the  two  governments.  The  United  States 
had  no  diplomatic  right  to  that  opinion,  since  it 
was  never  the  subject  of  diplomacy  at  all.  Though 
inconsistent  with  the  position  taken  in  1876,  it  had 
never  assumed  such  a  form  of  expression  as  to  make 
it  a  diplomatic  fact    And,  moreover,  it  was  quali- 


fied by  the  condition  that  the  surrendered  person 
must  first  have  a  bona  fide  trial  for  the  crime  in  re- 
spect to  which  he  was  delivered  up,  before  he  could 
be  put  on  trial  for  any  ''additional  offense;  '*  and 
this  condition  was  excluded  by  the  doctrine  of  Sec- 
retary Fish. 

The  vital  question,  however,  was  not  whether  all 
the  public  men  of  England  had  always  held  the  same 
opinions  on  the  subject  of  extradition,  but  whether 
the  treaty  of  1842  between  the  two  governments  did, 
in  virtue  of  an  implication  resulting  from  its  express 
stipulations,  sustain  the  doctrine  that  a  person  ex- 
tradited under  it  could  be  tried  only  for  the  offense 
charged,  against  him  in  the  proceedings  and  which 
was  the  basis  of  the  surrender.  The  position  of 
Secretary  Fish,  in  respect  to  this  question,  renders 
meaningless  the  provisions,  found  in  all  the  extra- 
dition treaties  of  the  United  States,  that  relate  to 
the  crimes  for  which  extradition  may  be  had,  to  the 
necessity  of  specifically  charging  some  one  or  more 
of  these  crimes,  and  to  the  evidence  which  must  be 
submitted  to  the  delivering  govemment  in  proof  of 
the  same.  It  is  to  be  remembered  that  each  govem- 
ment assumes,  as  its  starting  point  in  making  an  ex- 
tradition treaty,  that  every  person  within  its  juris- 
diction and  not  violating  its  laws,  is  entitled,  as 
against  all  the  world,  to  the  prima  fdbie  right  of  un- 
disturbed and  protected  asylum.  Now,  neither 
govemment  agrees  to  a  withdrawal  of  this  right  in 
respect  to  any  accused  party,  and  neither  agrees  to 
place  that  party  in  the  custody  of  the  other,  except 
upon  specified  conditions  distinctly  stated  in  the 
treaty,  and  for  a  purpose  as  distinctly  stated  in  the 
proceedings  required  by  the  treaty ;  and  hence  it  is 
simply  monstrous  to  assume  that  these  conditions 
and  this  purpose  are  operative  only  for  securing  the 
surrender,  and  absolutely  of  no  effect  the  moment 
the  surrender  has  been  actually  obtained.  And  yet 
this  was  the  position  of  Secretary  Fish. 

Extradition  is  certainly  not  a  proceeding  for  its 
own  sake,  but  simply  a  means  to  an  end ;  and  that 
end  is  to  give  the  receiving  govemment  the  oppor- 
tunity to  put  the  accused  party  on  trial,  and,  if  con- 
victed»  to  punish  him  according  to  law.  A  trial 
for  what  ?  The  treaty  answers  this  question,  in  a 
general  manner,  by  naming  the  offenses  for  which, 
and  for  which  only,  extradition  may  be  obtained  at 
all.  It  further  answers  the  question,  in  a  specific 
and  definite  manner,  by  requiring  that  some  one  or 
more  of  these  offenses  shall  be  charged  by  the  de- 
manding government,  and  then  proved  to  the  satis- 
faction of  the  govemment  asked  to  make  the  de- 
livery, as  indispensable  conditions  of  the  right  to 
claim  the  person  of  the  alleged  fugitive  on  the 
charge  and  for  the  purpose  set  forth.  To  ignore 
these  limitations  that  lie  in  extradition  as  a  means 
and  that  govem  it  as  such,  and  regard  them  as  of 
no  consequence  when  the  delivery  has  been  made, 

is,  upon  the  very  face  of  the  statement,  a  palpable 
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perversion  of  the  remedy  itself.  This  being  legiti- 
mate, then  all  the  conditions  and  qualifications,  found 
in  extradition  treaties,  sink  into  absolute  insignifi- 
cance, and  become  the  sheerest  surplusage  imagina- 
ble. The  extradition  treaties  of  the  United  States 
would  not,  upon  this  construction,  be  respectable, 
even  as  literary  documents. 


RUFU8  CHOATB. 
XI. 

FOR  the  annexed  letter  we  are  indebted  to  the  Hon. 
Nathan  Crosby,  one  of  Mr.  Cheaters  friends, 
now  of  over  thirty  years'  judicial  service.  The 
reader  will  think  it  quite  natural  that  old  college 
friends  of  Mr.  Choate  in  writing  about  him  should 
recur  to  those  eariy  days;  also  that  this  letter,  in 
connection  with  the  letters  already  published,  does 
ample  justice  to  that  portion  of  Mr.  Choate's  Ufe. 

A  short  time  before  the  death  of  the  Rev.  Joseph 
Tracy,  D.  D.,  he  had  written  an  article  on  the  re- 
ligious character  of  Mr.  Ohoate,  intended  for  pub- 
lication in  some  religious  magazine.  But  it  would 
seem  that,  for  some  reason,  the  article  was  not 
given  to  the  pubUc.  Judge  Crosby  has  been  kind 
enough  to  obtain  it  from  the  family  or  representa- 
tives of  the  writer  and  send  it  to  us. 

After  stating  the  fact  that  much  had  been  writ- 
ten about  Mr.  Choate,  and  suggesting  that  much 
yet  remained  to  be  written,  Dr.  Tracy  asks:  '*But 
what  have  we  orthodox  reviewers  to  do  with  Rufus 
Choate  ?  *'  and  answers^  **  Much,  on  many  accounts. 
In  all  the  religious  or  ecclesiastical  relations  which 
he  sustained  he  was  one  of  us.  He  was  educated 
from  his  earliest  infancy  in  our  faith.  He  studied 
it,  understood  it,  was  convinced  of  its  truth, 
avowed  and  defended  it  on  what  he  deemed  proper 
occasions,  public  or  private,  to  the  end  of  his  life.' 

He  proceeds  to  illustrate  that  view  by  references 
to  Mr.  Choate's  example,  opinions  and  addresses, 
making  special  use  of  his  remarks  on  the  occasion 
of  the  twenty-fifth  anniversary  of  Dr.  Adams'  pas- 
torate of  the  Essex  street  church,  in  which — the 
last  public  address  ever  made  by  Mr.  Choate  —  he 
avowed  his  faith  in  the  doctrines  there  taught. 

We  may  refer  gratefully  to  this  article  hereafter. 

J.N. 

LowsLL,  February  26t^  1878. 
Mt  Deab  Judob.  —  Mr.  Choate  wto  one  year  before 
me  in  college.  When  I  entered  he  had  already  ac- 
qaired  the  reputation  of  leader  of  hU  class.  My  eaiil- 
est  personal  knowledge  of  him  was  obtained  throoKfa 
two  of  his  rivaling  classmates,  Heydook  and  Tracy, 
who  had  been  with  me  in  Salisbury  Academy.  Bir. 
Choate  came  to  Hanover  at  an  opportune  period*  as  in 
fact  we  all  did.  The  college  diiliculties  had  joit  di- 
vided the  old  residents  into  two  partisan,  though  quite 
unequal  bodies,  both  of  which  changed  the  former 
limited  courtesies  extended  to  students  into  open 


blandishments  and  friendly  alliances.  President 
Brown  was  young  and  enthasiastic,  and  desirous  not 
only  that  the  students  should  acquit  themselves  well 
as  scholars,  but  that  they  should  be  kindly  received 
and  should  make  friends  for  themselves  and  the  insti- 
tution in  the  village,  and  so  cany  with  them  to  their 
homes  good  accounts  of  the  college  and  the  people. 
Bfr.  Choate  found  an  old  and  valuable  friend  in  Dr. 
Mussey,  the  head  of  the  medical  schooL  Dr.  Mussey 
had  practiced  in  Essex  during  the  childhood  of  Mr. 
Choate,  and  bad  boarded  in  his  father*s  family.  Upon 
being  appointed  to  a  professorship  he  had  given  up  his 
practice  to  Dr.  Sewell,  who  afterward  nuuried  Mr. 
Choate*s  sister  and  first  taught  Latin  to  Rufus. 

He  was  fortunate,  therefore,  In  his  surroundings  at 
Hanover,  but  more  fortunate  in  his  eagerness  to  learn 
and  his  aptitude  for  study.  His  ambition,  which  we 
saw  In  his  acts  and  habits,  appears  now,  by  confession 
as  it  were,  in  the  letters  of  his  college  life,  recently 
furnished  by  your  correspondent,  the  Rev.  Dr.  Put- 
nam .  The  amenities  of  the  people  and  the  absence  of 
rowdyism  on  the  part  of  the  students  were  alike  nota- 
ble during  President  Brown*8  administration,  and 
many  who  were  there  at  this  period,  besides  Mr. 
Choate,  owe  much  to  the  graceful  influences  of  the 
cultured  ladies  of  their  eariy  acquaintance. 

Mr.  Choate  was  Sbclable  as  well  as  studious,  but  did 
not  care  for  play.  He  found  exercise  in  walks  over 
the  hills  around  the  college,  and  up  and  down  his  room 
while  pursuing  his  studies.  His  most  frequent  out- 
door companion  was  his  classmate,  Tenney,  who  fur- 
nished a  ready  laugh  to  Choate*s  equally  ready  wit. 
Tenney  was  a  Jolly,  light-hearted  youth,  well  suited  to 
dear  the  cobwebs  from  an  overworked  brain,  and  as 
such  doubtless  he  ministered,  perhaps  unconsciously, 
but  none  the  less  beneficently,  to  his  friend.  Choate*s 
room  was  of  ready  access  to  his  mates  and  was  a  sort 
of  center  of  mirth  and  wit,  but  when  sport  was  over  he 
turned  to  his  studies  with  avidity.  He  possessed  a 
wonderful  power  of  concentration  of  his  mental  facul- 
ties, and  studied  with  great  intensity.  I  roomed  near 
him  for  a  year,  and  could  appreciate  this  somewhat,  as 
he  studied*  very  much  aloud,  making  his  voice  and 
ear,  and  his  gestures  too  probably,  contribute  each  Its 
power  of  Impression  upon  the  memoiy.  He  dropped 
into  study  readily,  as  a  habit,  and  thus,  at  brief  inter- 
vals, doubtless,  through  life  added  much  to  his  stores  of 
knowledge .  We  boarded  together  for  a  while  at  Prol 
Adams*  and  when  In  the  dining  room  before  the  bell 
called  us  to  take  our  seats  at  the  table,  Mr.  Choate 
would  stand  at  the  sideboard  where  lay  a  large  refer- 
ence Bible,  and  turn  over  the  leaves  from  place  to 
place,  as  if  tracing  out  some  chain  of  theological  in- 
quiry. 

Bir.  Choate  by  ardent,  if  frequently  interrupted  labor, 
became  the  ideal  scholar  and  the  pride  of  the  college. 
No  one  had  ever  so  completely  won  the  admiration  of 
the  faculty,  of  his  fellow  students,  and  of  the  people  of 
Hanover.  Not  a'  lisp  of  irregularity,  of  incivilltyt  or 
neglect  was  heard  against  him  from  any  quarter.  But 
toward  the  close  of  his  college  life  he  became  an 
invalid,  was  emaciated,  walked  feebly,  his  place  in 
the  recitation  room  was  often  vacant,  his  condition  a 
source  of  anxiety  and  alarm.  Dr.  Mussey  took  him 
to  his  house  and  watched  over  him  by  day  and  by 
night.  At  length  the  appointments  for  commence- 
ment were  made,  and  Mr.  Cboate  was  set  down  for  the 
valedictory.     Great  fears  were  entertained  that  he 
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might  be  unable  to  participate  in  the  exercises.  As 
the  day  drew  near  the  leading  topic  of  inquiry  and  dis- 
cussion was  his  condition :  the  last  report  from  his 
chamber  the  most  important  news ;  and  old  graduates, 
as  they  arrived  from  day  to  day  to  participate  in  the 
proceedings,  came  to  share  in  the  anxiety  and  feared 
that  they  might  not  hear  him  whom  they  perceived 
to  be  so  universally  admired  and  beloved.  The  day 
came  at  length  and  with  it  uncertain  reports  intensi- 
fying the  anxiety,  and  casting  doubt  not  only  on  the 
probability  of  his  appearance  on  the  platform,  but  as 
to  the  duration  of  his  life.  The  procession  was  formed 
without  him  and  moved  to  the  ohuroh,  amid  general 
gloom,  for  the  public  exercises.  The  place,  was 
crowded;  the  graduating  class  responded  to  the 
orders  of  the  day  down  to  the  valedictory.  Then  a 
few  moments  of  hushed  suspense  and  Mr.  Choate  was 
called.  He  advanced  slowly  and  feebly,  as  if  strug- 
gling to  live  and  to  perform  this  as  a  last  scholarly 
duty.  Tall  and  emaciated,  closely  wrapped  in  his 
black  gown,  with  his  black  curly  hair  overshadowing 
his  sallow  features,  he  tremblingly  saluted  the  trus- 
tees and  officers  of  the  college  and  proceeded  In  trem- 
ulous and  subdued  tones  with  his  address,  which  was 
full  of  beautiful  thoughts  couched  in  chaste  and  ele- 
gant language.  When  he  came  to  say  the  words  of 
parting  to  his  classmates  his  heart  poured  forth  treas- 
ures of  affectionate  remembrance,  and  closing  with 
swelling  fervor  and  inimitable  power  as  he  ex- 
horted them  not  to  slacken  or  misapply  their  intel- 
lectual energies  and  tastes,  but  to  press  on  to 
the  highest  attainments  in  the  domain  of  learn- 
ing: '*the  world  from  this  day  and  place  opens 
wide  l>efore  you.  You  are  here  and  now  to  drop 
the  power  and  aid  of  the  association  and  emulation  of 
our  happy  days,  and  strike  single-handed  and  alone 
into  the  manly  struggles  of  life.  You  may  sow  and 
reap  in  whatever  field  or  realm  you  choose  and  gather 
the  glorious  rewards  of  intellectual  culture  of  pure 
minds  and  diligent  hands.  Go,  go  forward,  my  class- 
mates with  all  your  honors  and  aU  your  hopes.  You 
will  leave  me  behind,  lingering  or  cut  short  in  my  way, 
but  I  shall  carry  to  my  grave  however,  wherever, 
whenever  I  shall  be  called  hence,  the  delightful  re- 
membrance of  our  joys  and  of  our  love."  I  can  only 
give  a  faint  and  imperfect  impression  of  his  loving 
words,  but  my  memory  of  the  scene  is  fresh  and 
vivid.  The  great  congregation,  from  admiration,  ex- 
citement and  grief,  found  relief  in  a  flood  of  tears.  As 
was  said  of  Mr.  Webster's  closing  appeal  in  the  United 
States  court  in  the  Dartmouth  College  case,  *'  there 
was  not  one  among  the  strong-minded  men  of  that 
assembly  who  would  think  it  unmanly  to  weep.** 

Mr.  Choate  remained  in  Hanover  one  year  as  tutor, 
and  was  the  central  figure  of  a  set  of  linguists  then 
connected  with  the  college.  James  Marsh  and  George 
Bush,  distinguished  scholars.  Just  before  him,  George 
P.  Marsh  and  Folsom,  of  my  class,  and  Washington 
Choate,  brother  of  Rufus,  Perley  and  Williston,  two 
classes  next  after  mine,  gave  an  impulse  to  the  study 
and  love  of  classical  literature,  unknown  before  or 
since  in  that  college.  Friendly  emulation  and  student 
pride  led  to  the  dally  canvassing  of  books  published, 
authors  read  and  works  studied.  Folsom,  W.  Choate 
and  Williston,  died  early ;  the  other  scholars  named 
became  eminent  men.  Washington  Choate  was  re- 
garded as  equal  to  his  brother  In  soholarshlp,  and  was 
eminent  for  his  piety.    I  allade  to  this  era  of  olassioal 


study  as  an  exhibition  of  Mr.  Choate's  literary  influ- 
ence. 

Mr.  Choate  had  great  respect  and  love  for  his  Alma 
Mater,  and  contributed  from  his  early  professional  in- 
come toward  her  support  as  well  as  to  influence  ■  her 
advancing  curriculum,  but  was  greatly  disquieted,  and 
even  vexed,  when  declared  rank  in  scholarship  was 
abolished.  He  believed  in  laudable  ambition  and  hon- 
orable competition.  The  old  Puritan  school-house  sys- 
tem of  rising  from  the  foot  to  the  head  of  the  class 
stirred  the  little  scholar  with  an  ambition  which  grew 
with  his  years,  and  which  he  thought  should  not  be 
ignored  or  repudiated  in  higher  flelds  of  study.  He 
held  that  a  great  principle  of  human  action  was  in- 
vaded by  neglecting  to  rank  scholarship,  that  life  is 
largely  made  up  of  struggles  for  superiority  in  mental 
and  physical  efforts;  that  its  rewards  are  won  by 
merit;  that  the  diligent,  exact  scholar  should  receive 
his  merited  honors,  and  the  idle  or  stupid  should  not  be 
protected  from  the  exposure  of  misspent  time,  oppor- 
tunity and  money.  His  own  life  was  spent  in  inces- 
sant, honorable  competition  and  legitimate  reward. 

From  1826  for  several  years  I  practiced  law  in  Essex 
county  at  the  same  courts  with  Mr.  Choate,  and  from 
1888  for  a  few  years  I  lived  in  Boston,  kept  up  my  ao  - 
quaintance  with  him,  and  knew  quite  well  his  habits. 
He  died  daily,  retiring  to  bed  exhausted,  nnder 
great  nervous  prostration,  with  headache.  Yet  he 
would  rise  early,  often  long  before  daylight,  and  take 
a  literary  breakfast  before  his  family  or  business 
claimed  his  attention.  His  clients,  the  courts,  and 
classics  compelled  long  days  and  short  nights.  I  called 
upon  him  once  in  the  afternoon  and  asked  him  how 
early  the  next  morning  I  could  confer  with  him  upon 
a  matter  I  wished  to  investigate  during  the  evening. 
"  As  early  as  you  please,  sir ;  I  shall  be  up . "  "Do  you 
mean  before  breakfast,  Mr.  Choate?  "  *' Before  light 
if  you  wish.'*  I  called  at  the  earliest  dawn  and  found 
him  at  his  standing  table  with  a  shade  over  his  eyes 
under  a  brilliant  light,  pressing  forward  some  treatise 
upon  Greek  literature,  which  he  said  he  hoped  to  live 
long  enough  to  give  to  the  public.  The  night  had  re- 
stored his  wearied  powers ;  he  was  elastic,  as  cheery  and 
brilliant  as  the  stars  I  had  left  shining  above  me. 

Seeing  and  hearing  Mr.  Choate  in  the  trial  of  causes 
was  a  perpetual  surprise  and  pleasure.  It  seemed  to 
make  little  difference  with  him  whether  his  cause  was 
of  great  or  small  importance ;  he  tried  to  win  it  if  pos- 
sible and  ceased  not  to  contest  it  until  every  considera^ 
tion  favorable  to  his  own  side,  and  every  one  inimical 
to  his  adversary  had  been  presented. 

It  has  already  been  mentioned  by  one  of  your  cor- 
respondents that  Mr.  Choate  was  offered  a  seat  upon 
the  bench  of  the  Supreme  Court  of  Massachusetts, 
but  declined.  It  may  be  proper  for  me  to  add  that  in 
view  of  his  health,  and  the  arduous  nature  of  his  pro- 
fessional exertions,  I  pressed  him  to  seek  the  higher 
honor  of  a  seat  upon  the  bench  of  the  United  States 
Supreme  Court,  and  so  escape  the  waste  of  his  powers 
in  the  excitements  of  the  advocate,  and  attain  the 
more  quiet  and  dignified  life  of  the  Bench.  Judge 
Woodbury's  seat  was  at  the  time  vacant,  and  Mr. 
Webster  was  Secretary  of  State,  and  I  believed  he 
could  secure  the  appointment.  He  was  then  fifty 
years  of  age,  and  in  the  highest  sense  eligible.  *'But,*' 
said  he,  **  I  am  too  poor.  I  must  remain  as  I  am,  live 
or  die.  I  know  my  power  and  reputation  i  n  my  pro- 
fession and  I  love  it,  but  I  do   not  know  what  the 
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ohanij^e  would  bring  upoa  me,  or  whether  I  should 
like  it.  I  cauuot  leave  mj  profession."  Heonlysur- 
vired  eight  ye&rs. 

He  spent  his  money  well  for  his  fftmiljand  his 
library ;  gare  freely  to  the  necessitous,  and  gave  up 
liben^y  of  his  weU-eamed  fees  when  full  payment 
might  have  embarrassed  his  client.  On  one  occasion  I 
was  in  his  office  wLen  a  client  asked  for  his  bill  for  a 
written  opinion  upv>ii  a  question  of  importance.  Said 
Mr.  Choate,  ''  Hand  me  one  hundred  dollars  and  I  will 
give  you  a  receipt  in  full;  if  you  go  to  my  partner  In 
the  other  room  who  keeps  the  l>ooks  he  will  make  yon 
pay  one  hundred  and  fifty,  sure. 

Mr.  Ohoate,  like  Webster  and  Everett,  was  an  old 
Whig,  politically,  and  **  to  the  manner  bom,"  but, 
toward  the  close  of  his  life,  party  lines  underwent 
rapid  changes,  and  men  were  very  unceremoniously  laid 
upon  the  shelf  who  were  not  thought  to  keep  up  with 
the  **  march  of  improvement."  Mr.  Webster  lost  the 
nomination  for  the  Presidency,  and  soon  after  died  at 
Marshfleld,  and  although  the  nation  honored  his  obse- 
quies with  every  token  of  mourning,  Mr.  Choate  could 
not  smother  his  indignation  toward  the  rising  ele- 
ments of  power.  He  regarded  Mr.  Webster's  death 
as  a  political  murder.  The  great  expounder  and 
statesman  had  been  rejected  through  unworthy  com- 
binations, his  chief,  worthy  of  all  homage  and  confi- 
dence, leader  of  the  Whig  party,  and  the  supporter  of 
its  glory  for  twenty  years,  had  been  slaughtered  in  the 
house  of  his  friends,  sacrificed  to  the  cry  of  **  availa- 
bility I  "  and  the  tomb  only  saved  him  from  further 
ingratitude.  It  is  impossible  to  appreciate  the  depth 
of  Mr.  Choate*s  sorrow.  He  had  been  at  the  death- 
bed, and  could  perhaps  have  derived  some  formal 
comfort  in  the  commonplace  reflection  that  his  friend 
bad  lived  his  three  score  years  and  ten,  and  that  g^eat 
men  die  like  other  men,  but  the  poignancy  of  his  grief 
came  from  the  undeserved  obloquy  heaped  upon  him 
after  his  7th  of  March  speech.  He  knew  the  fervor 
and  intensity  of  Mr.  Webster's  love  of  the  Union,  and 
his  forebodings  of  civil  war,  and  believed  In  the  wis- 
dom and  justice  of  his  efforts  to  compromise,  and  that 
he  should  go  to  his  tomb  under  the  impeachment  of 
old  friends,  filled  Mr.  Choate  with  inexpressible  an- 
guish. He  rebelled  against  pacification;  the  wound 
would  not  heal,  nor  oould  -he  afterward  hold  fellow- 
ship with  the  party  which  had  rejected  the  great 
statesman  of  the  age.  His  horror  of  new  combina- 
tions and  platforms  drove  him  to  Buchanan.  **  I  can 
go  nowhere  else,"  said  Mr.  Choate  to  me  when  I  had 
a  long  interview  with  him  in  regard  to  his  purpose. 
'*  But,  Mr.  Choate,  what  l>ecomes  of  your  long  cher- 
ished Whig  principles?"  ''Whig  principles  I  I  go  to 
the  Democrats  to  find  them.  They  have  assumed  our 
principles,  one  after  another,  till  there  is  little  differ- 
ence between  us."  Here  he  traced  them  one  after 
another  as  they  had  found  adoption.  '*  And  what  be- 
comes of  your  Whig  anti-slavery  opinions ?  "  ''I have 
settled  that  matter,"  said  he;  **I  am  bound  to  seek 
the  greatest  amount  of  moral  good  for  the  human 
race.  I  am  to  take  things  as  I  find  them,  and  work 
according  to  my  best  judgment  for  the  greatest  good 
of  the  greatest  number,  and  I  do  not  believe  it  is  the 
greatest  good  to  the  slave  or  the  frtt  that  four  million 
of  slaves  should  be  turned  loose  in  all  their  ignorance, 
poverty  and  degradation,  to  trust  to  luck  for  a  home 
and  a  living."  He  amplified  somewhat  this  state- 
ment, but  the  above  represents  fairly  the  conclusions 
of  his  argument.    Mr.  Choate's  problem,  how  to  ac- 


complish the  greatest  good  for  the  greatest  number, 
has  been  worked  out  on  a  different  plan  from  that 
which  he  wished  to  see  adopted.  The  war,  the  death 
lists,  pollution  of  morals,  destruction  of  prosperity, 
national  debt,  present  condition  and  future  destiny  of 
the  colored  race,  and  sectional  discords,  are  present 
elements  in  the  scales  testing  Mr.  Choate's  sagacity. 
Happy  for  us  if  we  can  find  advantages  to  counter- 
balance them  1 

Yours  truly, 

Nathan  Cbobbt. 


GOYERNMBNT   CONTROL   OVER  TELE- 
GRAPHS. 

SUPBBMB  CX)nBT  OF  THE  UNTTBD  STATES,  OCTOBER 
TBRM,im.      ,  .;.( 

PufSAOoiiA.  Tblbobaph  Co.  y.  Wsstsbn  Union 
Telboraph  Co. 

Under  the  power  given  to  Congress  to  regulate  nommeroe 
among  the  several  States  control  may  be  exercised  over 
telegraphs,  and  laws  of  States  Id  conflict  with  oongress- 
ional  legislation  on  the  subject  are  invalid.  Accord- 
ingly a  law  of  Florida  giving  an  exclusive  right  to  a 
company  to  mfdntaln  a  telegraph  line  in  a  portion 
of  that  State,  held  inoperative  against  a  company  enti- 
tled to  the  privileges  of  the  act  of  July  24,  I860,  in  rela- 
tion to  telegraphs. 

APPEAL  from  the  Circuit  Court  of   the  United 
States  for  the  Northern  District  of  Florida.    The 
opinion  states  the  case. 

Mr.  Chief  Justice  Waits  delivered  the  opinion  of 
the  court. 

In  1869  an  association  of  persons,  known  as  the  Pen- 
sacola  Telegraph  Company,  erected  a  line  of  electric 
telegraph  upon  the  right-of-way  of  the  Alabama  and 
Florida  Railroad  from  Pensacola,  in  Florida,  to  Pol- 
lard, in  Alabama,  about  six  miles  north  of  the  Florida 
line.  The  company  operated  the  whole  line  until 
1862,  when,  upon  the  evacuation  of  Pensacola  by  the 
Confederate  forces,  the  wire  was  taken  down  for 
twenty-three  miles,  and  Cooper's  station  made  the 
southern  terminus.  Li  1864  the  whole  was  abandoned, 
as  the  section  of  the  ooontiy  in  which  it  was  situated 
had  fallen  into  the  possession  of  l^e  United  States 
troops. 

On  the  Ist  December,  186S,  the  stockholders  met, 
and  it  appearing  that  the  assets  of  the  company  were 
insufficient  to  rebuild  the  line,  a  new  association  was 
formed  for  that  purpose  with  the  old  name,  and  new 
stock  to  the  amount  of  flve  thousand  dollars  sub- 
scribed. A  resolution  was  adopted  by  the  new  com- 
pany to  purchase  the  property  of  the  old  at  a  valua- 
tion put  upon  It  In  a  report  submitted  to  the  meeting, 
and  a  new  board  of  directors  was  elected. 

A  meeting  of  the  directors  was  held  on  the  2d  Jan- 
uary, 1866,  at  which  the  president  reported  the  com- 
pletion of  the  line  to  Pensacola,  and  a  resolution  was 
adopted  authorizing  the  purchase  of  wire  for  Its  exten- 
sion to  the  navy  yard.  The  attiorneys  of  the  company 
were  also  Instructed  to  prepare  a  draft  of  a  charter  to 
be  presented  to  the  legislature  for  enactment. 

On  the  24th  July,  1866,  Congress  passed  the  following 
act: 
*' An  AoT  to  aid  in  the  construotion  of  telegraph  lines, 

and  to  secure  to  the  government  the  use  of  the  same 

for  postal,  military,  and  other  purposes. 

''^BeiX  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
assembled,  That  any  telegraph  company  now  organ- 
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ized,  or  which  may  hereafter  be  organized  under  the 
laws  of  any  State  in  this  Union,  shall  have  the  right 
to  construct,  maintain,  and  operate  lines  of  telegraph 
through  and  over  any  portion  of  the  public  domain  of 
the  United  States,  over  and  along  any  of  the  military 
or  post-roads  of  the  United  States  which  have  been  or 
may  hereafter  be  declared  such  by  act  of  Ck>ngre8S, 
and  over,  under,  or  across  the  navigable  streams  or 
waters  of  the  United  States :  Provided,  That  such  lines 
of  telegraph  shall  l>e  so  constructed  and  maintained  as 
not  to  obstruct  the  navigation  of  such  streams  and 
waters,  or  interfere  with  the  ordinary  travel  on  such 
military  or  post-roads.  And  any  of  said  companies 
shall  have  the  right  to  take  and  use  from  such  public 
lands  the  necessary  stone,  timber,  and  other  materials 
for  its  posts,  piers,  stations,  and  other  needful  uses  in 
the  construction,  maintenance,  and  operation  of  said 
lines  of  telegraph,  and  may  pre-empt  and  use  such 
portion  of  the  unoccupied  public  lands  subject  to  pre- 
emption through  which  its  said  lines  of  telegraph  may 
be  located  as  may  be  necessary  for  its  stations,  not 
exceeding  forty  acres  for  each  station;  but  such 
stations  shall  not  be  within  fifteen  miles  of  each  other. 
**  Seg.  2.  And  he  it  further  enacted.  That  telegraphic 
communications  between  the  several  departments  of 
the  government  of  the  United  States  and  their  officers 
and  agents  shall,  in  their  transmission  over  the  lines 
of  any  of  said  companies,  have  priority  over  all  other 
business,  and  shall  be  sent  at  rates  to  be  annually  fixed 
by  the  Postmaster-GeneraL 

**8bo.  8.  And  be  it  further  enacted.  That  the^  rights 
and  privileges  hereby  granted  shall  not  be  transferred 
by  any  company  acting  under  this  act  to  any  other 
corporation,  association,  or  person:  Provided,  how- 
ever, that  the  United  States  may  at  any  time  after  the 
expiration  of  five  years  from  the  date  of  the  passage 
of  this  act,  for  postal,  military,  or  other  purposes, 
purchase  all  the  telegraph  lines,  property,  and  effects 
of  any  or  all  of  said  companies  at  an  appraised  value, 
to  be  ascertained  by  five  competent  disinterested 
persons,  two  of  whom  shall  be  selected  by  the  Post- 
master-General of  the  United  States,  two  by  the  com- 
I>any  Interested,  and  one  by  the  four  so  previously 
selected. 

Sec.  4.  And  be  it  further  etmcted,  That  before  any 
telegraph  company  shall  exercise  any  of  the  powers  or 
privileges  conferred  by  this  act,  such  company  shall 
file  their  written  acceptance  with  the  Postmaster- 
General,  of  the  restrictions  and  obligations  required 
by  this  act.*'    14  Stat.  221 ;  Rev.  Stat.,  §  5268  et  aeq. 

All  railroads  in  the  United  States  are  by  law  post- 
roads.    Rev.  Stat.,  §  8964;  17  Stat.  808.  §  201. 

On  the  11th  December,  1866,  the  legislature  of  Flor- 
ida passed  an  act  incorporating  the  Pensacola  Tele- 
graph Company  and  granting  it  *'  the  sole  and  exclu- 
sive privilege  and  right  of  establishing  and  maintain- 
ing lines  of  electric  telegraph  in  the  counties  of 
Escambia  and  Santa  Rosa,  either  from  dilTerent  points 
within  said  counties  or  connecting  with  lines  coming 
into  said  counties,  or  either  of  them,  from  any  point 
in  this  (Florida)  or  any  other  State.'*  The  capital 
stock  was  fixed  at  five  thousand  doUars,  with  privilege 
of  increase  to  such  an  amount  as  might  be  considered 
necessary.  The  company  was  authorized  to  locate  and 
construct  its  lines  within  the  counties  named  '*  along 
and  upon  any  public  road  or  highway,  or  across  any 
water,  or  upon  any  railroad  or  private  property  for 
which  permission  shall  first  have  been  obtained  from 
the  proprietors  thereof. "    In  this  act  of  incorporation 


all  the  stockholders  of  the  new  association  which  had 
rebuilt  the  line  were  named  as  corporators.  No  meet- 
ing of  the  directors  of  the  association  was  held  until 
January  2, 1868,  when  the  secretary  was  instructed  to 
notify  the  stockholders  ''  that  the  charter  drawn  up 
by  Messrs.  Campbell  &  Perry,  attorneys,  as  per  order 
of  board,  January  2, 1866,*'  had  been  passed. 

On  the  6th  June,  1867,  the  directors  of  the  Western 
Union  Telegraph  Company,  the  defendant  and  a  New 
York  corporation,  passed  the  following  resolution, 
which  was  duly  filed  with  the  Postmaster- Q eneral : 

**  ReMolved,  That  this  company  does  hereby  accept 
the  provisions  of  the  act  of  Congress  entitled  '  An  act 
to  aid  in  the  construction  of  telegraph  lines,  and  to 
secure  to  the  government  the  use  of  the  same  for 
postal,  military f  and  other  purposes,'  approved  July 
24, 1866,  with  all  the  powers,  privileges,  restrictions, 
and  obligations  conferred  and  required  thereby ;  and 
that  the  secretary  be,  and  he  Is  hereby,  authorized  and 
directed  to  file  this  resolution  with  the  Postmaster- 
General  of  the  United  States,  duly  attested  by  the 
signature  of  the  acting  president  of  the  company  and 
the  seal  of  the  corporation,  in  compliance  with  the 
fourth  section  of  said  act  of  Congress." 

In  1872  the  property  of  the  Alabama  and  Florida 
Railroad  Company,  including  Its  right-of-way  and 
railroad,  was  transferred  to  the  Pensacola  and  Louis- 
ville Railroad  Company,  and  on  the  18th  February, 
1878,  the  legislature  of  Florida  passed  an  act  which,  as 
amended  February  18, 1874,  authorized  the  last-named 
company  '*  to  construct,  maintain,  and  operate  a  tele- 
graph line  from  the  Bay  of  Pensacola  along  the  Hue 
of  the  said  (Its)  road  as  now  located,  or  as  it  may 
hereafter  be  located,  and  along  connecting  roads  in 
said  county  to  the  boundary  lines  of  the  State  of 
Alabama,  and  the  said  lines  may  connect  and  be  con- 
solidated with  other  telegraph  companies  within  or 
without  the  State,  and  said  company  may  pledge, 
mortgage,  lease,  sell,  assign,  and  convey  the  property 
appertaining  to  the  said  telegraph  lines,  and  the 
rights,  privileges,  and  franchises  conferred  by  this  act, 
vi^ith  full  power  in  such  assignees  to  construct,  own, 
and  operate  such  telegraph  lines  and  enjoy  all  the 
privileges,  rights,  and  franchises  conferred  by  this  act, 
but  in  such  case  the  said  railroad  company  shall  be 
responsible  for  the  proper  performance  of  the  duties 
and  obligations  imposed  by  this  act." 

This  was  within  the  territory  embraced  by  the  ex- 
clusive grant  to  the  Pensacola  Telegraph  Company. 

On  the  24th  June,  1874,  the  railroad  company  granted 
to  the  Western  Union  Telegraph  Company  the  right 
to  erect  a  telegraph  line  upon  Its  right-of-way,  and 
also  the  rights  and  privileges  conferred  by  the  acts  of 
February,  1878  and  1874.  The  Western  Union  Com- 
pany immediately  commenced  the  erection  of  the  line, 
but  before  Its  completion,  to  wit,  July  27, 1874,  the  bill 
In  this  case  was  filed  by  the  Pensacola  Telegraph 
Company  to  enjoin  the  work  and  the  use  of  the  line  on 
account  of  the  alleged  exclusive  right  of  that  company 
under  Its  charter.  Upon  the  hearing  in  the  Circuit 
Court  the  bill  was  dismissed  and  this  appeal  was  taken 
from  that  decree. 

Congress  has  power  **to  regulate  commerce  with 
foreign  Nations  and  among  the  several  States  "  (Art. 
I,  S  8,  par.  8),  and  **  to  establish  post-offices  and  post- 
roads."  Id.,  par.  7.  The  Constitution  of  the  United 
States,  and  the  laws  made  in  pursuance  thereof,  are  the 
supreme  law  of  the  land.  Art.  YI,  par.  2.  A  law  of 
Congress  made  in  pursuance  of  the  Constitution  sus- 
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pendt  or  overrides  all  State  statutes  with  which  it  is 
in  oonfliot. 

Since  the  case  of  (Hhbons  v.  Ogden^  9  Wheat.  1,  it 
has  never  been  doubted  that  commercial  intercourse 
is  an  element  of  commerce  which  comes  within  the 
regulating  power  of  Congress.  Post-offices  and  post- 
roads  are  established  to  facilitate  the  transmission  of 
intelligence.  Both  commerce  and  the  postal  service 
are  placed  within  the  power  of  Ck>ng:ress,  because 
being  National  in  their  operations  they  should  be  un- 
der the  protecting  care  of  the  National  government. 

The  powers  thus  granted  are  not  confined  to  the 
instrumentalities  of  commerce  or  the  postal  service 
Icnown  or  in  use  when  the  Constitution  was  adopted, 
but  they  keep  pace  with  the  progress  of  the  country 
and  adapt  themselves  to  the  new  developments  of 
time  and  circumstances.  They  extend  from  the  horse 
with  its  rider  to  the  stage  coach,  from  the  sailing 
vessel  to  the  steamboat,  from  the  coach  and  the  steam- 
boat to  the  railroad,  and  from  the  railroad  to  the 
telegraph  as  these  new  agencies  are  successively 
brought  into  use  to  meet  the  demands  of  increasing 
population  and  wealth.  They  were  intended  for  the 
government  of  the  business  to  which  they  relate  at  all 
times  and  under  all  circumstances.  As  they  were  in- 
trusted to  thQ  general  government  for  the  good  of  the 
Nation,  it  is  not  only  the  right  but  the  duty  of  Congress 
to  see  to  it  that  intercourse  among  the  States  and  the 
transmission  of  intelligence  are  not  obstructed  or  un- 
necessarily incumbered  by  State  legislation. 

The  electric  telegraph  marks  an  epoch  in  the  progress 
of  time.  In  a  little  more  than  a  quarter  of  a  century 
it  has  changed  the  habits  of  business  and  become  one 
of  the  necessities  of  commerce.  It  is  indispensable  as 
a  means  of  inter-communication,  but  especially  is  it  so 
in  commercial  transactions.  The  statistics  of  the 
business  before  the  recent  reduction  in  rates  show  that 
more  than  eighty  per  cent  of  all  the  messages  sent  by 
telegraph  related  to  commerce.  Qoods  are  sold  and 
money  paid  upon  telegraphic  orders.  Contracts  are 
made  by  telegraphic  correspondence ;  cargoes  secured 
and  the  movement  of  ships  directed.  The  telegraphic 
announcement  of  the  markets  abroad  regulates  prices 
at  home,  and  a  prudent  merchant  rarely  enters  upon 
an  important  transaction  without  using  the  telegraph 
freely  to  secure  information. 

It  is  not  only  Important  to  the  people,  but  to  the 
government.  By  means  of  it  the  heads  of  the  depart- 
ments in  Washington  are  kept  in  close  communication 
with  all  their  various  agencies  at  home  and  abroad, 
and  can  know  at  almost  any  hour  by  inquiiy  what  is 
transpiring  anywhere  that  affects  the  interest  they 
have  in  charge.  Under  such  circumstances  it  cannot 
for  a  moment  be  doubted  that  this  powerful  agency  of 
commerce  and  intercommunication  comes  within  the 
controUing  power  of  Congress,  certainly  as  against 
hostile  State  legislation .  In  fact,  from  the  beginning 
it  seems  to  have  been  assumed  that  Congress  might  aid 
in  developing  the  system,  for  the  first  telegraph  line 
of  any  considerable  extent  ever  erected  was  built  be- 
tween Washington  and  Baltimore,  only  a  little  more 
than  thirty  years  ago,  with  money  appropriated  by 
Congress  for  that  purpose  (5  Stat.  618),  and  large 
donations  of  land  and  money  have  since  been  made  to 
aid  in  the  construction  of  other  lines.  12  Stat  489 
772;  18 id. 866;  U  id.  292.  It  is  not  necessaiy'now 
to  inquire  whether  Congress  may  assume  the  tele- 
graph as  part  of  the  postal  service  and  exclude  all 


others  from  its  use.  The  present  case  is  satisfied  if  we 
find  that  Congress  has  power,  by  appropriate  legisla- 
tion, to  prevent  the  States  from  placing  obstructions 
in  the  way  of  its  usefulness. 

The  government  of  the  United  States,  within  the 
scope  of  its  powers,  operates  upon  every  foot  of  terri- 
tory under  its  Jurisdiction .  It  legislates  for  the  whole 
Nation,  and  Is  not  embarrassed  by  State  lines.  Its 
peculiar  duty  is  to  protect  one  part  of  the  country 
from  encroachments  by  another  upon  the  National 
rights  which  belong  to  all. 

The  State  of  Florida  has  attempted  to  confer  upon  a 
single  corporation  the  exclusive  right  of  transmitting 
intelligence  by  telegraph  over  a  certain  portion  of  its 
territory.  This  embraces  the  two  westernmost  counties 
of  the  State,  and  extends  from  Alabama  to  the  gulf. 
No  telegraph  line  can  cross  the  State  from  east  to 
west,  or  from  north  to  south  within  these  counties, 
except  it  passes  over  this  territory.  Within  it  is  situ- 
ated an  important  sea-port,  at  which  business  centers, 
and  with  which  those  engaged  in  commercial  pursuits 
have  occasion  more  or  less  to  communicate.  The 
United  States  have  there  also  the  necessary  machinery 
of  the  Nation jU  government.  They  have  a  navy  yard, 
forts,  custom-houses,  courts,  post-offices,  and  the 
appropriate  officers  for  the  enforcement  of  the  laws. 
The  legislation  of  Florida,  if  sustained,  excludes  all 
commercial  intercourse  by  telegraph  between  the  citi- 
zens of  the  other  States  and  those  residing  upon  this 
territory  except  by  the  employment  of  this  corpora- 
tion. The  .United  States  cannot  communicate  with 
their  own  officers  by  telegraph  except  in  the  same  way. 
The  State,  therefore,  clearly  has  attempted  to  regulate 
commercial  intercourse  between  its  citizens  and  those 
of  other  States,  and  to  control  the  transmission  of  all 
telegraphic  correspondence  within  its  own  Jurisdic- 
tions. 

It  is  unnecessary  to  decide  how  far  this  might  have 
been  done  if  Congress  had  not  acted  upon  the  same 
subject,  for  it  has  acted.  The  statute  of  July  24,  1866, 
in  effect,  amounts  to  a  prohibition  of  all  SUte  monopo- 
lies in  this  particular.  It  substantially  dechires.  i n  the 
interest  of  commerce  and  the  convenient  transmission 
of  intelligence  from  place  to  place,  by  the  government 
of  the  United  Stotes  and  its  citizens,  that  the  erection 
of  telegraph  Hues  shall,  so  far  as  State  interference  is 
concerned,  be  free  to  all  who  will  submit  to  the  con- 
ditions imposed  by  Congress,  and  that  corporations 
organized  under  the  laws  of  one  State  for  constructing 
and  operating  telegraph  lines.  shaU  not  be  excluded 
by  another  from  prosecuting  their  business  within  its 
jurisdiction  if  they  accept  the  terms  proposed  by  the 
National  government  for  this  National  privUege.  To 
this  extent  certainly  the  statute  is  a  legitimate  regu- 
lation of  commercial  intercourse  among  the  Stotes, 
and  appropriate  legishition  to  carry  into  execution  the 
powers  of  Congress  over  the  postal  service.  It  gives 
no  foreign  corporation  the  right  to  enter  upon  private 
property  without  the  consent  of  the  owner  and  erect 
the  necessary  structures  for  its  business,  but  it  does 
provide  that  whenever  the  consent  of  the  owner  is 
obtained  no  Stote  legislation  shall  prevent  the  occupa- 
tion of  post-roads  for  telegraph  purposes  by  such  cor- 
porations as  are  wiUing  to  avail  themselves  of  its  priv- 
ileges. 

It  is  insisted,  however,  that  the  stotute  extends  only 
to  such  military  and  post-roads  as  are  upon  the  public 
domain ;  but  this,  we  think,  is  not  so.  The  language 
is,  **  through  and  over  any  portion  of  the  public  do- 
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maiu  of  the  United  States ;  oyer  and  along  any  of  the 
military  or  post- roads  of  the  United  States  which  have 
been  or  may  hereafter  be  declared  saoh  by  act  of  Con- 
gress, and  over,  under,  or  across  the  navigable  streams 
or  waters  of  the  United  States."  There  is  nothing  to 
Indicate  an  intention  of  limiting  the  effect  of  the  words 
employed,  and  they  are,  therefore,  to  be  given  their 
natural  and  ordinary  signification.  Bead  in  this  way 
the  grant  evidently  extends  to  the  public  domain,  the 
military  and  post-roads,  and  the  navigable  waters  of 
the  United  States.  These  are  all  within  the  dominion 
of  the  National  government  to  the  extent  of  the  Na- 
tional powers,  and  are,  therefore,  subject  to  legitimate 
congressional  regulation.  No  question  arises  as  to 
the  authority  of  Congress  to  provide  for  the  appropria- 
tion of  private  property  to  the  uses  of  the  telegraph, 
for  no  such  attempt  has  been  made.  The  use  of  pub- 
lic proper^  alone  is  granted.  If  private  property  is 
required  it  must,  so  far  as  the  present  legislation  is 
ooucemed,  be  obtained  by  private  arrangement  with 
its  owner.  No  compulsory  proceedings  are  author- 
ized. State  sovereignty  under  the  Constitution  is  not 
interfered  with.    Only  National  privileges  are  granted. 

The  State .  law  In  question,  so  far  as  it  confers  ex- 
clusive rights  upon  the  Pensacola  Company,  is  cer- 
tainly in  conflict  with  this  legislation  of  Congress.  To 
that  extent  it  is,  therefore,  inoperative  as  against  a 
corporation  of  another  State  entitled  to  the  privileges 
of  the  act  of  Congress.  Such  being  the  case  the  charter 
of  the  Pensacola  Company  does  not  exclude  the  West- 
ern Union  Company  from  the  occupancy  of  the  right- 
of-  way  of  the  Pensacola  and  Louisville  Railroad  Com- 
pany under  the  arrangement  made  for  that  purpose. 

We  are  aware  that  in  Paul  v.  Virginia,  8  Wall.  168, 
this  court  decided  that  a  State  might  exclude  a  cor- 
poration of  another  State  from  its  Jurisdiction,  and 
that  corporations  are  not  within  the  clause  of  the  Con- 
stitution which  declares  that  '*the  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  SUtes."  Art.  lY,  S  2.  That 
was  not,  however,  the  case  of  a  corporation  engaged 
in  inter-state  commerce,  and  enough  was  said  by  the 
court  to  show  that  if  it  had  been,  very  different  ques- 
tions would  have  been  presented.  The  language  of 
the  opinion  is  (p.  182):  **It  is  undoubtedly  true,  as 
stated  by  counsel,  that  the  power  conferred  upon 
Congress  to  regulate  commerce  includes  as  well  com- 
merce carried  on  by  corporations  as  commerce  car- 
ried on  by  individuals.  *  *  This  State  of  facts  for- 
bids the  supposition  that  it  was  intended  in  the  grant 
of  power  to  Congress  to  exclude  from  its  control  the 
commerce  of  corporations .  The  language  of  the  grant 
makes  no  reference  to  the  instrumentalities  by  which 
commerce  may  be  carried  on ;  it  Is  general,  and  in- 
dudee  alike  commerce  by  individuals,  partnerships, 
associations,  and  corporations.  *  *  The  defect  of 
the  argument  lies  in  the  character  of  their  (insurance 
companies)  business.  Issuing  a  policy  of  insurance  is 
not  a  transaction  of  commerce.  *  *  Such  contracts 
(policies  of  insurance)  are  not  inter-state  transactions, 
though  the  parties  are  domiciled  in  different  States.*' 

The  questions  thus  suggested  need  not  be  considered 
now,  because  no  prohibitory  legislation  Is  relied  upon 
except  that  which,  as  has  already  been  seen,  is  inopera- 
tive. Upon  principles  of  comity,  the  corporations  of 
one  State  are  permitted  to  do  buRlness  In  another 
unless  it  conflicts  with  the  law,  or  unjustly  interferes 
with  the  rights  of  the  citizens  of  the  State  into  which 
they  come.     Under  such  circumstances  no  citizen 


of  a  State  can  enjoin  a  foreign  corporation  from 
pursuing  its  business.  Until  the  State  acts  in  its  sov- 
ereign capacity  individual  citizens  cannot  complain. 
The  State  must  determine  for  itself  when  the  public 
good  requires  that  its  implied  assent  to  the  admission 
shall  be  withdrawn.  Here,  so  far  from  withdrawing 
its  assent,  the  State,  by  its  legislation  of  1874,  In  effect. 
Invited  foreign  telegraph  corporations  to  come  in. 
Whether  that  legislation,  in  the  absence  of  congress- 
ional  action,  would  have  been  sufficient  to  authorize  a 
foreign  corporation  to  construct  and  operate  a  line 
within  the  two  counties  named,  we  need  not  decide ; 
but  we  are  clearly  of  the  opinion  that,  with  such 
action  and  a  right  of  way  secured  by  private  arrange- 
ment with  the  owner  of  the  land,  this  defendant  cor- 
poration cannot  be  excluded  by  the  present  complain- 
ant. 
The  decree  of  the  Circuit  Court  Is  affirmed. 


REPORT  OP  EX  PARTE  JUDICIAL  PROCEED- 
INGS NOT  A  LIBEL. 

BNQLISU  HIQH  COURT  OF  JUSTICE,  COMMON  PLBA8 
DIVISION,  JANUARY  80, 1878. 

UsiUi  y.  Haijbs. 

An  ex  parte  application  was  made  to  a  police  magistrate  in 
open  court  by  certain  persons  who  nad  been  employed 
by  the  plaintiff  upon  a  railway,  for  a  summons  against 
the  plaintiff  under  the  Masters  and  Servants  Act,  1887 
(80  &  81  ViotM  0. 141),  on  the  allegation  that  he  bad  not 
paid  them  their  wages,  though  he  had  received  funds 
to  enable  him  to  do  so.  The  magistrate  refused  to 
grant  their  application,  on  the  ground  that  the  faotn  as 
stated  by  them  did  not  bring  the  case  within  his  juris- 
diction to  do  so,  and  afforded  no  ground  for  criminal 
proceedings.    The  defendants,  who  were  newspaper 

Kroprletors,  published  a  fair  report  of  the  proceedings 
efore  the  magistrate,  which  contained  matter  defam« 
atory  to  the  plaintiff.  Hieid,  that  the  defendants  were 
proteobed  by  the  privilege  which  attaches  to  all  fair 
and  impartial  reports  of  judicial  proceedings,  and  that 
such  privilege  was  not  taken  away  either  oy  the  fact 
that  the  magistrate  decided  that  ne  had  no  Jurisdic- 
tion, or  that  the  application  was  made  ex  parte. 

ACTION  for  libel,  brought  against  the  proprietors  of 
a  newspaper  (the  Daily  Newt)  for  the  publication 
of  certain  matter  defamatory  to  the  plaintiff. 

Two  other  actions  brought  by  the  same  plaintiff 
against  the  proprietors  of  the  Standard  and  Morning 
AdvertiBer  were  by  agreement  argued  at  the  same 
time. 

The  defamatory  matter  complained  of  was  con- 
tained In  a  report  of  an  application  to  a  London 
police  magistrate,  which  had  appeared  In  the  three 
publications.  The  application  was  for  a  summons 
under  the  Masters  and  Servants  Act,  1807  (80  ^  81 
Vict.,  c.  Ul),  to  compel  the  plaintiff  to  pay  certain 
wages  alleged  to  be  due  to  the  applicants,  who  had 
been  employed  by  him  upon  an  Irish  railway.  The 
applicants  stated  that  the  plaintiff,  thehr  employer,  had 
himself  received  payment  from  the  contractor,  and 
complained  of  his  conduct  in  withholding  from  them 
what  they  had  earned.  The  magistrate,  after  hearing 
the  facts,  refused  to  grant  their  application,  on  the 
ground  that  the  facts  afforded  no  ground  for  criminal 
proceedings. 

The  action  was  tried  before  Lord  Coleridge,  C.  J., 
at  Westminster,  and  the  jury  found  that  the  report 
was  a  fair  and  Impartial  one  of  what  took  place.  The 
judge  ruled  that  the  report,  if  fair,  was  privileged, 
and  the  plaintiff  obtained  a  rule  niai  for  a  new  trial, 


on  the  ground  of  misdirection. 
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Sir  H.  CHfford,  Solicitor-General  (with  him  Bremner 
Yelverion  and  Arthur  Child),  showed  cause. 

SergL  BaUatitine  and  ShorU  in  sapport  of  rule. 

Lord  CoLERiDOB,  C.  J.  I  am  of  opinion  that  this 
rule  should  be  discharged.  This  was  an  action  against 
a  newspaper  for  a  botui  fide  Aad  fair  report  of  a  pro- 
ceeding before  a  magistrate.  Three  persons  who  had 
been  employed  bj  a  civil  engineer  upon  an  Irish  rail- 
way, and  who  had  heard  that  this  civil  engineer  had 
been  paid,  whilst  they  themselves,  as  they  said,  had 
not  been  paid  by  their  superior  officer,  the  plaiutilT  in 
the  action,  went  before  a  police  magistrate  in  London ; 
and  I  must  take  it  for  the  purpose  of  my  judgment 
that  they  applied  to  him  for  a  summons  under  the 
Masters  and 'Servants  Act.  That  means  that,  if  there 
had  l>een  materials  at  the  hearing  upon  which  the 
magistrate  thought  that  the  case  had  been  made  out, 
he  would  have  had  jurisdiction  to  issue  that  summons. 
Supposing  that  the  complainants  had,  in  his  opinion, 
substantiated  their  complaint,  in  that  event  he  would 
have  had  jurisdiction  to  issue  an  order  under  the 
Masters  and  Workmen  Act,  80  &  81  Vict.,  c.  141.  In 
the  result,  however,  ho  thought  that  the  facts  stated 
by  the  complainants  showed  that  there  was  no  ground 
either  for  summonses  agaiuMt  the  complainant,  or  for 
an  answer  under  the  Masters  and  Workmen  Act ;  and 
it  turned  out,  therefore,  in  the  result  that,  in  a  certain 
sense,  the  application  had  been  made  to  him  with  re- 
gard to  matters  in  which  he  had  no  Jurisdiction.  But 
it  has  long  beei>  held,  and  most  properly  held,  that  it 
is  not  the  result  but  the  nature  of  the  application 
made  to  a  magistrate  which  founds  his  jurisdiction, 
and  that,  whenever  thei*e  is  an  application  >  made  to  a 
magistrate  as  to  a  matter  over  which  he  has  jurisdic- 
tion, he  has  then  jurisdiction  for  the  purpose  of  ascer- 
taining whether  the  facts  make  out  the  case  for  the 
exercise  of  that  Jurisdiction.  The  distinction  l>etweeu 
the  cases  where  there  is  an  inherent  want  of  jurisdic- 
tion on  account  of  the  nature  of  the  complaint,  and 
where  there  is  what  may  be  called  want  of  jurisdiction 
because  the  facts  do  not  make  out  the  charge,  is  very 
well  explained  in  the  case  of  Reg.  v.  Bolton,  1  Q.  B.  66, 
which  is  founded  on  the  decision  of  BriUain  v.  Ken- 
naird,  1  B.  &  B.  482,  and  the  judgment  of  Richardson, 
J.,  in  that  case.  Therefore,  In  this  matter  I  must  take 
it  that  the  magistrate  had  jurisdiction  to  enter  upon 
the  inquiry.  What,  therefore,  was  done  during  this 
inquiry  upon  which  the  magistrate  had  jurisdiction  to 
enter  can  only  be  described  as  a  judicial  proceeding. 
It  was  a  proceeding  before  a  judge  who,  so  far  as  the 
jurisdiction  went,  had  jurisdiction  to  conduct  it. 
That  seems  clear  both  upon  principle  and  upon  author- 
ity. If  so,  this  is  prima  facie  a  privileged  publication, 
l>ecause  it  is  found  to  be  a  fair  and  bmui  fide  report  of 
a  judicial  proceeding,  and  it  is  too  late  now  to  dispute 
whether  the  rule  of  privilege  does  or  does  not  extend 
to  the  publication  of  such  proceedings.  It  has  been 
laid  down  again  and  again  in  broad  terms  that  the 
publication  of  proceedings  in  a  court  of  justice  are 
privileged  if  the  report  of  such  proceedings  be  fair  and 
honest ;  and  the  report  in  this  case  has  been  found  to 
be  so.  An  attempt  has  been  made,  however,  to  dis- 
tinguish this  case,  and  to  take  it  out  of  the  general 
proposition  by  bringing  it  within  an  undoubted  quali- 
fication that  has  been  grafted  upon  the  general  rule. 
It  Is  contended  that  this  is  what  may  l>e  called  a  re- 
port of  an  ex  parte  or  preliminary  proceeding.  Now, 
there  is  no  doubt  that,  in  the  oases  which  have  been 


referred  to  by  the  plaintlfTs  counsel,  the  term  ex  parte 
proceeding  has  been  over  and  over  again  used  by 
Judges  of  great  eminence:  sometimes  affirmatively, 
in  saying  that  an  ex  parte  proceeding  is  not  privileged ; 
and  sometimes  negatively,  for  example,  in  saying 
**this  being  a  proceeding  not  ex  parte  is  privileged.*' 
I  do  not  doubt,  for  my  own  part,  that  if  this  argument 
had  been  addressed  to  the  court  some  sixty  or  seventy 
years  ago,  it  might  have  met  with  a  different  result 
from  that  which  it  is  about  to  meet  with  to-day.  That 
the  oases  cited  in  support  of  it  have  made  a  certain 
impression  upon  our  minds  it  is  useless  to  deny.  It 
seems  to  me  in  vain  to  say  that,  in  the  Judgment  of 
the  great  judges  referred  to,  we  do  not  find  a  rule  laid 
down  that  an  ex  parte  or  preliminary  proceeding  is 
not  privileged ;  and  upon  this  ground,  good  or  bad, 
that  it  is  very  hard  on  an  individual  to  have  a  matter 
which  was  stated  against  him  behind  his  back,  with  no 
means  of  answering  it,  reported  in  the  public  papers, 
while  his  answer  is  not  similarly  reported.  There  are 
strong  observations  in  the  case  of  Duncan  v.  Thwaites, 
vbi  supra,  which  no  doubt  go  far  toward  establishing 
that  proposition.  There  is  also  a  dictum  of  one  of 
the  greatest  legal  authorities  reported.  Lord  El- 
don  in  that  case  said  that  every  lawyer  would  be 
startled  by  the  proposition  that  a  report  of  an  ex 
parte  application  was  privileged;  and  undoubtedly 
there  have  been  few  greater  lawyers  than  Lord  El- 
don.  But  we  are  not  now  living,  so  to  speak,  within 
the  shadows  of  these  cases ;  and  it  is  idle  to  deny  that 
in  cases  decided  since  that  time  learned  judges  have 
come  to  conclusions  which  it  Is  not  for  me  to  say  are 
inconsistent,  but  which  at  least  appear  to  my  mind 
irreconcilable  with  these  earlier  decisions.  I  find 
some  excellent  good  sense  in  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  case  of  Wasoji  v.  Wal- 
ters, and  there  is  a  passage  In  it  which  I  should  desire 
to  adopt.  It  is  said  that  whatever  disadvantage  might 
attach  to  a  system  of  unwritten  law,  it  has  at  least 
this  advantage,  that  its  elasticity  enables  those  who 
administer  It  to  adapt  It  to  the  various  conditions  of 
society  and  to  the  habits  of  the  age  in  which  we  live, 
so  as  to  avoid  the  Inconsistencies  which  might  oth^^ 
wise  arise.  In  this  way  only  the  law  of  libel  has  grad- 
ually developed  itself  into  any  thing  like  a  settled  form, 
and  I  entirely  concur  In  the  opinion  there  expressed. 
It  Is  well  known  that.  In  Important  cases,  ex  parte  pro- 
ceedings are  published  day  by  day,  especially  in  some 
particular  cases  of  inquiry  which  would  be  excluded 
from  privilege  according  to  the  rule  proposed.  It  is 
well  known  that  In  the  course  of  inquiries  before  cor- 
oners cases  are  reported  from  day  to  day  in  the  news- 
papers, and  It  is  unheard  of  that  an  action  should  be 
brought  by  persons  affected  by  such  reports,  if  they 
are  bona  fide.  That  seems  to  introduce  this  element 
into  the  determination  of  these  cases,  that  there  is  a 
certain  elasticity  in  the  rules  which  are  to  be  applied 
to  the  question  of  privilege— development  is  perhaps 
the  more  correct  word  to  employ  —  and  courts  have 
from  time  to  time  applied,  as  best  they  might,  that 
which  they  think  to  be  the  good  sense  of  the  rules 
which  exist  to  cases  which  have  not  been  positively 
decided  to  have  come  within  them .  If  there  had  been 
a  case  directly  in  point  with  the  present— a  case  in 
which  the  proceedings  had  begun  and  terminated 
with  an  ex  parte  application,  and  where  the  Jury  had 
found  that  the  report  of  the  proceedings  was  bona  fide 
honeet  and  fftir— if  there  had  been  a  case  similar  to 
this  in  which  the  report  had  l>eeu  Imld  not  to  t>e  privl- 
Digitized  by  VjOO^^^ 


THE  ALBANY  LAW  JOURNAL. 


811 


leged,  I  do  not  hesitate  to  say,  for  my  owu  part,  that 
I  would  gladly  have  acted  apon  snob  a  case;  for  I 
do  uot  disgriise  that  my  own  judgment  is  not  at  all 
satisfied  with  the  alleged  enormous  advantage  to  the 
public  from  these  small  oases  being  published  from  day 
to  day,  although  they  inflict  pain  upon  individuals, 
nor  do  I  see  the  extreme  good  resultiug  which  is  sup- 
posed to  justify  them.  But  it  is,  of  course,  the  duty 
of  the  judge,  nevertheless,  to  declare  the  law,  not  in 
accordance  with  what  he  thinks  it  ought  to  be,  but  as 
it  is;  and  if  he  finds  a  rule  established  and  laid  down, 
it  is  far  l>etter  that  he  should  accept  and  apply  it  judi- 
cially and  honestly,  even  if  he  is  uot  satisfied  in  his  own 
mind  with  the  application  of  that  rule.  Therefore  I 
come  to  the  consideration  of  this  case,  feeling  that  the 
general  tendency  of  the  law  has  t>een  of  late  years  to 
hold  such  publications  as  this  as  privileged.  I  do 
find  one  case  which  to  the  best  of  my  judgment  ap- 
pears to  cover  the  present  one ;  and  that  is  the  case  to 
which  much  reference  has  been  made — the  case  of 
Le%Di8  V.  Xevv,  ubi  -supra.  I  do  not  propose  to  take  up 
time  by  reading  the  whole  of  this  judgment,  or  any 
thing  like  it;  but  I  find  that  what  was  held  to  be  en- 
titled to  privilege  there  was  this— the  publication  of  a 
fair  and  correct  report  of  proceedings  taking  place  in 
a  public  court  of  justice ;  and  it  was  accepted  as  a  part 
of  the  rule  that  the  privilege  extended  to  proceedings 
taking  place  publicly  before  a  magistrate,  on  the  pre- 
liminary inveetigation  of  a  criminal  charge,  terminat- 
ing in  the  discharge  of  the  person  charged.  I  am  per- 
fectly aware  that  there  may  be  a  distinction  —  a 
subtle  distinction,  a  distinction  which  I  will  uot  say 
is  a  mere  shadowy  distinction,  but  a  subtle  distinc- 
tion—  between  the  case  before  us  and  the  case  of 
Lewis  V.  Levy.  But  I  cannot  disguise  from  myself 
that  the  argument  by  which  the  Court  of  Queen's 
Bench  was  led  In  that  case,  the  ratio  decidendi  upon 
which  the  court  acted,  covered  the  present  case.  This 
is  a  case,  as  I  have  already  explained,  in  which  there 
was  a  judicial  proceeding  terminating,  not  in  the  dis- 
charge of  the  party  charged,  but  in  the  refusal  of  the 
magistrate  to  grant  a  summons  against  the  person 
charged,  on  the  ground  that  such  a  proceeding  was  not 
warranted  by  the  facts  disclosed.  I  think;  therefore, 
resting  my  judgment  upon  this  case,  and  upon  Currie 
V.  Walter^  ubi  suprOy  the  principles  of  which  it  adopts, 
that  these  rules  must  be  discharged. 

liOPiBB,  J.  In  this  case  three  men,  who  believed 
themselves  aggrieved  by  the  conduct  of  the  plaintiff  in 
respect  of  the  payment  of  their  wages,  applied  to  a 
magistrate  in  open  court  for  a  summons  under  the 
Masters  and  Servants  Act,  and  the  magistrate  refused 
the  application,  considering  it  a  matter  for  civil  and 
not  a  criminal  court.  The  defendants  afterward  pub- 
lished a  report  which  the  jury  have  found  was  a  fair 
report  of  what  occurred.  On  principles  of  public  con- 
venience the  ordinary  rule  is  that  no  action  can  be 
maintained  in  respect  of  a  fair  and  impartial  report  of 
a  judicial  proceeding,  though  the  report  contain  mat- 
ter of  a  defamatory  kind  and  injurious  to  individuals. 
It  was  argued  that  the  matter  in  respect  of  which  the 
application  was  made  was  uot  within  the  jurisdiction 
of  the  magistrate.  But  the  cases  are  clear  to  show 
that  want  of  jurisdiction  will  not  take  away  the  priv- 
ilege if  it  is  maintainable  on  other  grounds.  Nor  do 
I  think  the  privilege  is  confined  to  the  Superior 
Ck>nrts.  It  is  not  the  tribunal,  but  the  nature  of  the 
alleged  judicial  proceedings,  which  must  be  looked  at. 
The  point  mainly  relied  on  by  the  defendants  was,  that 


the  application  to  the  magistrate  was  ex  parte,  and  as 
such  could  not  be  privileged.  Had  the  matter  before 
the  magistrate  been  in  the  nature  of  a  preliminary 
inquiry,  and  if  the  ultimate  judicial  determination 
was  to  remain  in  abeyance  until  a  further  investiga- 
tion, I  should  have  thought  there  was  authority  at  any 
rate  for  the  defendants'  contention,  though  how  far 
these  authorities  might  be  followed  in  the  present  day 
I  think  doubtful ;  but  the  matter  of  the  application 
was  finally  disposed  of  by  the  magistrate,  and  I  can 
find  no  case  where  a  fair  report  of  a  judicial  proceed- 
ing finally  dealing  with  the  matter  in  open  court  has 
been  held  libelous.  There  are  authorilies  which,  until 
they  are  carefully  examined,  would  seem  to  support 
the  contention  that  an  ex  parte  proceeding  in  court  is 
not  privileged :  but,  so  far  as  I  can  ascertain,  these  are 
the  cases  where  the  proceeding  was  preliminary,  and 
where  there  was  no  final  determination  at  the  time  of 
the  alleged  libelous  report.  On  the  other  hand  Car- 
rie V.  WaUerB  and  Letois  v.  Levy,  ubi  supra,  are  strong 
authorities  in  favor  of  the  report  in  this  case  being 
protected.  I  am  of  opinion,  therefore,  that  these  rules 
must  be  discharged.  Rules  discharged. 


RECENT  AMERICAN  DECISIONS. 

8I7PREMB    JUDICIAL  COURT  OF    MASSACHUSBTTS, 
MARCH  TERM,  1878. 

A88Aui;t  and  battery. 
Justification :  excluding  mantiger  of  alms-house  from 
loitnessing  performance  of  jpriestly  functions,  —  In  an 
action  for  assault  and  lottery,  it  appeared  that  plain- 
tiff's  husband  was  the  keeper  of  an  alms-house,  of 
which  she  was  at  that  time  in  charge;  that  the  defend- 
ant, McKenna,  a  Catholic  priest,  was  endeavoring  to 
administer  the  sacrament  of  penance  to  a  sick  inmate 
of  the  house,  who  was  a  Catholic,  and  had  requested 
him  to  administer  it;  that  such  administering  re- 
quired entire  secrecy  between  the  defendant  and  the 
sick  person;  that  the  plaintiff  had  refused  to  leave  the 
room  after  being  requested  to  retire;  and  that  a 
sufficient  and  proper  amount  of  force  was  used  to 
compel  her  to  leave.  fieZd,  that  the  plaintiff  being 
rightfully  in  the  room,  and  the  defendant  a  mere 
visitor,  there  was  nothing  in  the  priestly  character  of 
the  defendant,  or  in  the  offices  of  religion  which  he 
was  about  to  perform,  that  gave  him  the  control  of 
the  room,  or  any  legal  authority  to  exclude  or  remove 
from  it  by  force  any  person  lawfully  there,  and  the 
facts  relied  upon  in  justification  did  not,  as  matter 
of  law,  furnish  any  defense.  Cooper  v.  McKenna, 
(Mass.  L.  Rep.) 

OONTBAGT. 

Acceptance  of  order  payable  on  happening  of  future 
event :  construction  of  The  following  order  was  pr^ 
sen  ted  to  defendant  for  acceptance :  $446.  *' Lowell, 
Feb.  3d,  1876.  Mr.  Blodgett  please  pay  to  0.  H.  Rob- 
bins  the  sum  of  four  hundred  and  forty-five  dollars, 
and  oblige,  to  be  paid  when  the  house  is  finished.  J. 
T.  Willis."  Across  the  face  of  the  order  was  written, 
'*  I  accept  the  order.  Chas.  A.  Blodgett."  The  order 
was  given  by  Willis,  a  contractor,  to  the  plaintiff  for 
work  done  by  him  on  the  bouse  in  question,  belonging 
to  the  defendant,  for  Willis,  while  the  latter  was  still 
at  work  under  his  contract.  The  house  was  finished 
but  not  by  Willis;  and  the  house  was  sold  in  an  unfin- 
ished state  by  the  defendant  to^one^Litchfield,  who 
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finished  it.  In  au  action  in  the  order  against  defend  - 
ant,  held^  that  the  order  being  general  in  its  terms  and 
payable  absolutelj  when  the  house  is  finished,  it  was 
immaterial  who  completed  it.  If  the  defendant 
wished  to  limit  his  liability,  he  should  have  done  so 
when  he  accepted  the  order.  Cook  v.  fVolfe*idaley  105 
Mass.  401;  Rttsaell  v.  Barry,  115  id.  800;  Somen 
V.  Thayer^  id.  163.  The  time  when  the  defendant's 
liability  accrued  being  dependent  on  the  happen- 
ing of  an  erent,  the  contract  between  Willis  and  the 
defendant  was  competent,  as  bearing  on  the  question 
whether  the  time  had  arrived  when  the  defendant 
became  liable  {RobbinsY.  BlodgeU,  121  Mass.  581);  but 
it  is  not  competent  to  limit  the  extent,  or  change  the 
character  of  the  liability,  created  in  express  terms  by 
the  order  and  acceptance.  Robbina  v.  BlodgeU,  (Mass. 
L.  Rep.) 

FIRS  INSUBANCa. 

Mortgagor  and  mortgagee :  when  mortgagee  tiot  enti- 
tled to  inauranee  money  on  mort^gaged  premises.— Under 
R  provision  In  a  mortgage  the  mortgagor  was  to  keep 
the  house  on  the  mortgaged  premises  insured  against 
fire  for  not  less  than  $3,200  for  the  benefit  of  the  mort- 
gagee. The  mortgagor  procured  from  defendant  a 
policy  insuring,  in  his  name,  the  house  for  $1,600  and 
the  furniture  for  $600.  The  defendant  did  not  know 
of  the  provision  in  the  mortgage.  The  house  being 
burned,  the  mortgagee  notified  defendant  of  his  claim 
and  defendant  paid  the  amount  of  the  insurance  to  the 
mortgagor.  Held,  that  the  mortgagee  had  no  right  of 
action  against  defendant  for  the  amount  of  insurance 
on  the  house.    Steams  v.  Quincy  Mutual  Fire  Ins.  Co. 


RECENT  ENGLISH  DECISIONS. 

BILL  01*  BZCHANOS. 

Acceptance  by  signature:  words  of  acceptance,— A 
bill  of  exchange  is  not  sufficiently  accepted  by  the 
acceptor's  name  being  written  across  the  face  of  it. 
There  must  be  an  acceptance  in  writing  on  the  bill, 
and  the  signature  of  the  acceptor.  In  an  action  by 
the  drawer  against  the  acceptor  of  a  bill,  it  was  proved 
that  the  bill  was  directed  to  the  defendant,  that  the 
defendant  was  seen  to  write  his  name  across  it,  and 
that  it  was  given  for  value.  Neither  the  word  '*  ac- 
cepted," nor  any  thing  beyond  the  bare  signature  of 
the  defendant,  was  written  upon  the  bill.  Held,  that 
the  action  was  not  maintainable.  Com.  P.  Div.,  March 
2, 1878.  Bindpaugh  v.  Blakey,  38  L.  T.  Rep.  (N.  8.) 
221. 

CARRIER  Ol"  PA8SBNQBBS. 

RaUway  company :  liability  as  carriers  of  passetigers' 
luggage :  duty  at  end  of  journey:  delivery  to  Dinner.— It 
is  the  duty  of  a  railway  company,  in  regard  to  the 
baggage  of  a  passenger  which  has  reached  its  destina- 
tion, to  have  the  baggage  ready  for  delivery  upon  the 
platform  at  the  usual  place  of  delivery  until  the  owner 
in  the  exercise  of  due  diligence  can  call  and  receive  it ; 
and  it  is  the  owner's  duty  to  call  for  and  remove  it 
within  a  reasonable  tima  Ex.  Ch.  Div.,  Januaiy  21, 
1878.  PaUcheeder  v.  Great  West,  Raihoay,  88  L.  T. 
Rep.  (N.  8.)  149. 

MASTER  AND  SERVANT. 

FeUow-servant:  *' joint  station  staff :  **  injury  to  serth 
ant  of  one  company  by  negligence  of  servant  of  another 


company,— A  person  who  is  injured  by  the  negligence 
of  another*s  servant  cannot  be  a  fellow-servant  with 
the  servant  whose  negligence  causes  the  injury,  so  as 
to  exempt  the  master  from  liability,  unless  he  is  under 
the  control  and  orders  of  the  master.  Defendants 
and  the  G.  N.  Company  owned  adjoining  Btations, 
which  were  worked  by  a  **  Joint  station  staff,*'  the  cost 
of  whose  salaries  was  borne  equally  by  the  two  com- 
panies. 8.,  one  of  such  staff,  was  hired  by  the  G.  N. 
Company,  and  received  his  salaiy  from  them.  While 
engaged  in  his  duty  as  signalman,  8.  was  killed  by  the 
negligence  of  defendants'  engine  driver.  Beld  (revers- 
ing the  judgment  of  the  Exchequer  Division),  that  8. 
was  not  defendants'  servant,  so  as  to  be  a  fellow-ser^ 
-vant  with  the  engine  driver;  and  therefore  his  widow 
could  recover  damages  from  defendants  for  his  death. 
Ct.  App.,  February  23, 1878.  SwansonY.  North  E,  By, 
Co,,  88  L.  T.  Rep.  (N.  8.)  20L 

OBSCENE  LIBEL. 

Indictment:  omission  to  set  out  the  words  of  theUbel: 
arrest  of  judgment.  —  An  indictment  for  publishing  an 
obscene  book,  which  does  not  set  out  the  passage  or 
passages  of  such  book  alleged  to  constitute  the  offense, 
but  only  refers  to  the  book  by  its  title,  is  bad,  and  the 
defect  is  not  cured  by  verdict.  Ct.  App.,  February  12, 
1878.  Begina  v.  Bradlaugh  and  Besant,  88  L.  T.  Rep. 
(N.  8.)  118. 


RECENT  BANKRUPTCY  DECISIONS. 

COMPOSITION. 

Practice  in  proceedings  for :  dismissal—  A  resolution 
of  composition  was  adopted  in  this  case,  by  which  the 
creditors  agreed  to  accept  notes  of  a  new  firm  to  l>e 
composed  of  two  meml>ers  of  the  old  firm  and  such 
other  person  or  persons,  if  any,  as  they  might  associate 
with  them,  with  a  fresh  capital  of  at  least  twenty 
thousand  dollars,  which,  if  borrowed,  should  not  be 
withdrawn  until  the  composition  was  paid.  The  new 
firm  was  formed  of  all  the  members  but  one  of  the  old 
firm,  with  the  capital  required,  and  a  deed  of  release 
was  signed  by  the  creditors.  The  o^>ital  had  been 
borrowed  and  was  repaid  soon  after.  The  new  firm 
paid  the  first  and  second  installments  of  the  composi- 
tion, but  stopped  payment  on  the  third.  A  day  or  two 
before  this  the  case  had  been  dismissed.  Held,  that 
the  dismissal  should  not  be  vacated  and  the  case  sent 
back  into  bankruptcy,  because  (1)  creditors  of  the  new 
firm  could  not  prove  their  debts  or  be  paid  in  this  pro- 
ceeding, and  (2)  because  the  remaining  partner,  him- 
self innocent,  lost  his  opportunity,  by  the  discharge, 
of  seeing  that  the  composition  was  faithfully  and  fully 
carried  out.  U.  8.  Dist.  Ct.,  Mass.  In  re  Etoing,  17 
Nat.  Bankr.  Reg.  109. 

DISCHABGB. 

1.  WiUnot  release  Hen  of  judgment,— A  discharge  in 
bankruptcy  will  not  release  the  lien  of  a  judgment 
which  was  not  proved.  Sup.  Ct.,  Ga.  Darsey  y. 
Mumpford,  17  Nat.  Bankr.  Reg.  181. 

2.  Homestead  exemption.—The  lands,  etc.,  claimed 
to  be  exempt  under  the  Homestead  Exemption  Law  of 
Georgia,  must  be  laid  off  and  designated  as  such  home- 
stead before  the  debtor  is  entitled  to  such  exemption ; 
and  this,  although  such  lands  had  been  previously  set 
apart  to  him  in  proceedings  in  bankruptcy  as  exempt 
under  such  law.  lb.  ^  t 
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nDUOIABY  DSBT. 

1.  JSxMnitor,  token  not  discharged,— YHieire  au  exeou- 
tor  bat  so  administered  as  to  render  himself  personally 
liable  to  the  oreditors  of  the  testator,  his  debt  to  them 
is  a  fldnoiarf  debt,  and  anaifeoted  by  a  discharge 
granted  to  him  in  bankraptcy.  Sap.  Ct.,  Ga.  Maroh  19, 
1878.    Lawrence  v.  MoKeneie, 

2.  Enforcement  cf  judgment  not  diecharged  in  hank- 
rvptey.Suoh  a  debt  haying  been  found  against  the 
ezeoator  by  an  award  of  arbitrators  on  the  reference 
of  a  cause  pending  in  coort,  and  the  award  having 
been  excepted  to  before  the  adjudication  of  bank- 
ruptcy* and  the  exceptions  having  been  withdrawn 
and  the  award  made  a  Judgment  of  the  court  while  the 
proceedings  in  bankruptcy  were  pending,  the  judg- 
ment may,  after  discharge  granted  or  before,  be  en- 
forced by  execution,  both  against  property  acquired 
subsequently  to  adjudication,  and  against  property 
set  apart  by  the  assignee  as  exempt.  lb. 

8.  iVoQfo/^lduciarydebt.— The  proof  in  bankruptcy 
of  a  flduciaxy  debt,  and  the  receipt  of  a  dividend 
thereon  out  of  the  bankrupt's  estate,  constitute  no 
obstacle  to  the  collection  of  the  balance,  though  the 
dividend  was,  by  conseht  of  all  the  creditors,  larger 
than  the  debt  was  entitled  to  in  the  regular  course  of 
bankruptcy  administration.  lb. 

LIBf. 

1.  Secured  creditor :  practice.  —  Where  a  secured 
creditor  hss  proved  his  claim  without  stating  the  fact 
that  such  claim  was  secured,  and  has  received  a  divi- 
dend thereon,  if  those  interested  in  the  distribution 
of  the  estate  do  not  take  advantage  of  the  forfeiture 
of  the  security  caused  thereby,  third  parties,  not  being 
so  interested,  have  no  standing  to  do  so.  Sup.  Ct., 
Peon.    Bostett  v.  Haird,  17  Nat.  Bankr.  Reg.  177. 

2.  Belttue  of  lien.— The  bankrupt,  previous  to  the 
commencement  of  the  proceedings,  sold  certain  premi- 
ses. Parties  who  had,  prior  to  the  conveyance, 
performed  work  upon  the  premises  subsequently  filed 
alien  therefor,  and  proved  their  claim  in  the  bank- 
ruptcy proceedings,  but  neglected  to  state  that  it 
was  secured  by  the  lien,  and  received  a  dividend.  In 
an  action  to  foreclose  the  lien,  held,  that  the  grantee 
of  the  premises  could  not  claim  that  the  lien  was 
thereby  released.  lb. 

MS0HANI08'  lilXN. 

Disehatge  in  bonhntptcy  no  defense  to.—  Where  the 
creditor  of  a  bankrupt,  having  part  of  his  debt  secured 
by  a  mechanio*s  lieu,  proved  his  debt  and  elected  to 
retain  his  lien  at  an  appraised  value,  the  discharge  of 
the  bankrupt  is  no  defense  in  a  suit  on  the  lien .  Sup. 
Ct.,  Penn.,  Feb.  25, 1878.    Streeper  v.  McKee. 

PABTNBB8HIP. 

Proof:  itidiiridMal  property  of  partners  pledged:  evi- 
dence—Where the  individual  property  of  one  of  the 
members  of  a  firm  is  pledged  for  a  debt  of  the  firm, 
the  creditor  may,  and  indeed  is  bound  to  prove  at  the 
request  of  the  sqjwrate  creditors,  his  whole  debt  with- 
out deduction  against  the  Joint  assets;  but  can  only 
prove  the  deficiency,  after  disposing  of  the  security, 
against  the  separate  assets  of  such  partner.  Evidence 
is  always  admissible  between  principal  and  surety  to 
show  what  their  equitable  rights  toward  each  other 
are.  U.  8.  IHst.;Ct.,  Mass.  In  re  May.  Ex  parte  Mass, 
Botp.  Lift  Ins.  Co.f  17  Nat.  Bankr.  Reg .  192. 


COURT  OP  APPEALS  ABSTRACT. 

APPBAIiABUB  ORDSB. 

Construction  cf  New  Code,  %  1241;  exercise  of  discre-  * 
tion  of  court  below  as  to  arrest  not  revieioable  in  Court 
qf  Appeals.— The  provision  of  the  New  Code,  S  1241, 
providing  that  a  Judgment  may  be  enforced  in  certain 
cases  by  punishing  the  Judgment  debtor  for  a  con- 
tempt of  the  court  does  not  compel  the  court  below  to 
act  and  punish  where  the  facts  bring  the  case  within 
the  purview  of  the  section.  The  court  below  has  a 
discretion  in  the  matter,  and  when  it  exercises  that 
discretion  by  refusing  to  grant  an  order  of  arrest  an 
appeal  does  not  lie  to  this  court.  Appeal  dismissed. 
Cochrone  v.  IngersoU .  Opinion  per  Curiam, 
[Decided  April  Id,  1878.  Reported  below,  11  Hun, 
842.] 

OARBTBB  OF  PASBBNOEB8. 

1.  Not  liable  for  loss  hy  robbery  of  valuable  securities 
carried  on  person  o/posseni^er.— Plaintiff  was  a  passen- 
ger on  defendant's  railway  holding  the  ordinary  pas- 
sage ticket  for  which  he  had  paid  the  usual  price.  He 
carried  in  his  clothing  upon  his  person  without  the 
knowledge  of  defendant  or  notice  to  it,  solely  in 
his  own  care  and  custody,  a  package  of  negotiable 
securities  of  $16,000  in  value.  These  securities  were 
takeoirom  him  in  the  car  of  defendant,  by  violence, 
by  three  men  who  had  no  connection  with  defendant 
and  whose  presence  In  the  car  was  not  known  to  de* 
fendant  though  it  might  have  been.  The  jury  found 
that  the  plaintiff  was  not  guilty  of  negligence  and  that 
the  defendant  was  guilty  of  negligence  in  not  caring 
for  the  protection  of  the  plaintiff,  and  that  in  conse- 
quence of  that  negligence  the  robbery  took  place. 
Held,  that  defendant  was  not  liable  for  the  value  of  the 
securities  carried  by  plaintiff,  and  In  an  action  for  the 
loss  accruing  to  plaintiff  from  the  robbery,  they  could 
not  enter  into  an  estimate  of  the  damages.  Order 
below  affirmed.  Weeks  v.  N.  F.,  N.  H.  A  Hartf,  R. 
R.  Co.    Opinion  by  Folger,  J. 

2.  How  far  carrier  liable  for  neglect  to  protect  pas- 
senger from  ro6&eri/.— Though  a  carrier  of  passengers  is 
bound  to  guard  one  going  in  his  vehicle,  from  violence, 
the  damages  he  must  pay  if  he  neglects  his  duty  are 
such  as  would  ordinarily  result  therefrom,  as  would 
naturally  be  contemplated  by  the  parties.  The  carrier 
would  be  liable  only  for  the  safety  of  the  passenger, 
his  ordinary  baggage,  and  such  articles  as  are  usually 
required  by  a  passenger  and  reasonable  for  his  personal 
use  while  on  his  way  or  at  his  place  of  destination.  lb. 
[Decided  January  15, 1878.    Reported  below,  9  Hun, 

aee.] 

CKDONAIa  jjlw. 

False  pretenses:  post-^UUed  check.— On  the  28th  of 
August  the  prisoner,  having  bargained  for  some  goods 
of  complainant,  sent  out  from  complainant's  residence 
where  he  was,  a  friend  who  was  with  him  to  get,  as  he 
said,  the  money  to  pay  for  the  goods.  The  friend  soon 
after  returned  with  a  check  on  a  bank,  purporting  to 
be  drawn  by  one  Stelnbach,  and  dated  August  29. 
This,  prisoner  represented  to  be  a  valid  security,  and 
attention  being  called  to  the  fact  that  it  was  dated  the 
29th,  stated  that  this  was  done  because  it  was  so  late 
In  the  (fay  and  the  bank  was  closed.  No  account  was 
kept  at  the  bank  by  any  Stelnbach,  and  the  check  was 
worthless.  The  check  was  taken  and  prisoner  and  his 
friend  took  away  the  goods.  Held,  to  constitute  a 
false  pretense,  and  thei^^AM,  tfe  Q^^^as^post- 
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dated  would  not  be  ground  to  set  aside  a  oonviotion 

for  obtaining  goods  under  false  pretenses.    Judgment 

below  affirmed.    Lesser  v.   People.    Opinion  by  Ra- 

pallo,  J. 

[Decided  March  19,  1878.     Reported  below,  12  Hun, 

068.] 

DAMAOBB. 

Measure  of^  in  contmot  to  pay  in  specified  bonds :  when 
fudoment  for  face  value  of  bonds  not  aUowabU.—By  a 
contract  between  defendant  C,  and  plaintiff  and  8., 
C.  was  to  pay  plaintiff  and  8.  $60,000  in  cash  and  $50,- 
000  in  Northern  Pacific  bonds.  Plaintiff  and  8.  per- 
formed  the  contract  on  their  part.  The  cash  was  paid, 
but  each  claimed  the  entire  amount  of  the  bonds,  and 
demanded  them  of  C,  and  each  one  forbade  him  to 
pay  any  of  the  bonds  to  the  other.  Plaintiff  then 
brought  this  action  against  8.  and  defendant,  asking 
for  an  accounting  with  8.,  and  that  plaintiff  pay  $60,- 
000  in  money  or  deliver  the  amount  in  bonds  to  a  re- 
ceiver to  be  appointed,  and  be  forbidden  from  paying 
any  part  of  them  to  8.  The  complaint  did  not  stote 
any  value  to  the  bonds,  or  set  up  any  claim  for  dam- 
ages for  the  non-delivery  of  the  bonds.  A  reference 
was  had,  and  it  was  determined  that  plaintiff  and  8. 
were  each  entitled  to  one-half  of  the  bonds.  Heldy 
that  a  judgment  In  the  action  against  O.  for  the  nom- 
inal value  of  the  bonds  In  money  was  erroneous.  Judg- 
ment below  reversed.  JVintermute  v.  Oooke,  Opinion 
by  Rapallo,  J. 
[Decided  March  19, 1878.] 

FIRK  ZNBDHAKOB. 

1.  Conditions  in  policy:  occupation  of  buildings :  saw- 
miU.— In  a  policy  of  Insurance  upon  a  saw- mill  op- 
erated by  water  was  a  condition  that  If  the  premises 
should  become  '*  vacant  and  unoccupied  "  the  policy 
should  be  void.  JBeld,  that  the.meaning  of  the  condi- 
tion would  be  aflSscted  by  the  nature  of  the  property 
Insured,  and  In  this  case  a  temporary  Interruption  in 
the  business  of  the  mill  caused  by  brealLiiig  of  the  ma- 
chinery, low  water  or  lack  of  custom,  would  not  be  in 
violation  of  such  condition.  Accordingly,  when,  for 
sixteen  days  previous  to  the  destruction  of  the  mill  by 
flre,  which  was  In  the  month  of  May,  there  had  been 
no  sawing  done,  but  lumber  was  sold  from  the  yard 
during  that  time,  and  logs  were  at  the  mill  ready  to  be 
sawed,  and  nothing  appeared  to  show  that  the  owner 
of  the  mill  intended  to  discontinue  its  use,  held,  that 
the  mill  was  not  vacant  or  unoccupied  within  the 
meaning  of  the  policy.  Judgment  below  affirmed. 
Whitney  v.  Black  River  Ins.  Co.  Opinion  by  An- 
drews, J. 

[Decided  January  15, 1878.  Reported  below,  9  Hun,  87.] 

2.  Increase  of  risk:  condition  as  to^  applies  only  to 
future  acts.  —  The  policy  contained  a  condition  avoid- 
ing it  if  the  insured  premises  "  shall  be  occupied  or 
used  so  as  to  increase  the  risk,"  without  the  consent, 
of  the  company.  Held,  that  this  only  prohibited  a 
new  and  different  use  of  the  property  from  that  to 
which  it  was  applied  at  the  time  the  policy  was  issued 
by  which  the  risk  would  be  Increased,  and  the  circum- 
stance that  the  risk  to  the  mill  was  greater  by  the  use 
of  a  planer,  which  was  in  it  unknown  to  the  company, 
would  not  be  a  violation  of  the  condition  in  the  ab- 
sence of  fraud  and  misrepresentation.  lb.  * 
[Decided  January  15, 1878.] 

8.  CondUlons  in  policy:  use  of  kerosene:  single  and 
getierai  use:  use  by  others  than  insured.  —  A  flre  Insur- 
ance policy  provided  that  the  company  should  not  be 


liable  for  loss  occasioned  by  the  use  of  kerosene  oil  as 
a  light  in  any  barn  or  outbuilding.  Heldt  to  refer  to  a 
single  use  of  kerosene  on  any  occasion,  and  not  an 
habitual  use.  Heldy  also,  that  the  fire  causing  the  loss 
must  be  occasioned  by  kerosene,  and  If  a  lamp  fed  by 
kerosene  should  set  flre  when  one  fed  by  another 
lighting  material  would  have  done  the  same,  the  con- 
dition would  not  exempt  the  company  from  loss. 
Held,  further,  that  the  use  of  kerosene  by  any  mem- 
ber of  the  household  of  insured  lawfully  In  the  bams 
was  provided  against,  and  not  alone  its  use  by  him 
personally.  Judgment  below  reversed.  Matson  v. 
Farm  BuUding  Fire  Ins.  Co.  Opinion  by  Rapallo,  J. 
[Decided  April  16, 1878.    Reported  below,  9  Hun,  415.] 

JUBISDIOnON. 

1.  Oeneral  appearance  by  non-resident  defendant  give9 
personal  jurisdiction .—  Where  a  non-resident  defend- 
ant makes  a  general  appearance  in  an  action  com- 
menced in  a  court  of  this  8tate,  by  attachment,  the 
court  acquires  jurisdiction  of  his  person,  and  this  is 
not  aflSscted  by  the  fact  that  he  appears  because  his 
right  to  the  attached  property  is  imperiled  by  the 
proceedings.  Judgment  of  General  Term  reversed, 
and  judgment  on  verdict  ordered .  Cicott  v.  McLean. 
Opinion  per  Curiam. 

2.  AUenage  not  defense  to  violation  of  bankrx^fft  law. 
—  Alienage  and  non-residence  do  not  relieve  a  de- 
fendant from  liability,  under  the  provisions  of  the 
bankrupt  act,  to  account  for  property  transferred  to 
him  by  the  bankrupt  in  fraud  of  that  act.  When  an 
alien  comes  here  and  violates  the  bankrupt  law  he 
subjects  himself  and  his  property,  if  found  here,  to 
the  remedies  given  by  the  law,  and  alienage  gives  no 
immunity.  lb. 

[Decided  April  2, 1878.    Reported  below,  U  Hun,  894.] 


Evidmee  in:  eireumstaituses  in  mitigation  must  be 
pleaded. — In  actions  for  slander,  circumstances  in 
mitigation  must  be  set  up  in  the  answer  in  order  to 
be  admissible  in  evidence.  Accordingly,  when  de- 
fendant in  snch  an  action  was  asked,  when  testifying 
in  her  own  behalf,  if,  during  the  conversations  in 
which  it  was  claimed  that  the  slanderous  words  were 
uttered,  certain  statements  were  made  in  respect  to 
improper  relations  between  plaintiff  and  defendant's 
husband,  had,  that  if  this  was  ofllsred  In  mitigation  of 
damages,  it  should  have  been  pleaded.  Judgment  be- 
low affirmed.  WiUover  v.  BilL  Opinion  by  RapaUo, 
J. 
[Decided  January  15, 1878.] 


NOTES  OF  RECENT  DECISIONS. 
Civil  dakaoe  law:  warn  cannot  rboovbb  nv- 

I«B88    AOTUAIiliY    DAMAOBD:     8TATI7TOBT   OON8TBUO- 

tion:  BXSMPiiABT  DAMAOSS.— Threats  and  vulgarity 
directed  by  the  husband  to  the  wife,  unaccompanied 
by  physical  injury,  will  not  entitle  her  to  recover 
either  actual  or  exemplary  damages  under  the  Iowa 
statute  authorizing  the  wife  to  recover  for  injury  to 
her  person  caused  by  the  sale  of  intoxicating  liquor  to 
her  husband.  The  words  **  in  person,**  as  used  in  that 
statute,  mean  in  body,  and  hence  threatening  language 
or  vulgar  conduct  not  resulting  In  the  impairment  of 
her  health  does  not  constitute  a  ground  for  the  re- 
oovety  of  actual  damages.   Thereoanbenoexemplaij 
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damages  when  there  are  no  actual  damages.  Sup.  Gt., 
luwa,  December,  1877.  CaUoway  ▼.  Layton  (West. 
Jurist). 

Chimin Ai«  liAw:  sntsbing  nollb  pbosbqui  dobs 

NOT   BAB   8B0OND   INDIOTMBNT.— A   prisOUCr,    UUder 

indictment  for  murder,  pleaded  In  bar  a  former  arrest 
and  indictment  for  the  same  offense  and  discharge 
under  the  statute  after  remainiug  untried  for  two 
terms  of  court.  The  record  showed  that  soon  after 
the  second  term  of  court,  held  subsequent  to  the 
prisoner's  commitment,  had  expired,  a  noUe  prosequi 
was  entered  in  his  case  and  on  motion  he  was  dis- 
charged. Held  (affirming  the  judgment  of  the  court 
below),  that  the  record  did  not  show  a  discharge  under 
the  two  term  proviBion  of  the  statute,  and  the  entry 
of  the  fioOe  proaequi  was  not  a  bar  to  the  second  indict- 
ment. Per  Woodward,  J.  At  common  law  a  noUepros- 
equi  may  at  any  time  be  retracted,  and  it  not  only  is  no 
bar  to  a  subsequent  prosecution  on  another  indict- 
ment, but  may  be  so  far  canceled  as  to  permit  a 
revivai  of  proceedings  on  the  original  bill.  Sup.  Ct., 
Penusylyania,  October  2,  1877.  Hetter  y.  Commoth' 
wealth  (W.  Not.  Gas.). 

Damages  :  what  abb  not  too  bbmotx.— In  a  suit 
against  a  railroad  company  for  loss  by  fire,  alleged  to 
have  been  occasioned  by  sparks  from  its  engine,  the 
damages  are  not  too  remote  to  authorize  the  plaintiff 
to  recover  where  the  fire  that  did  the  injuiy  origi- 
nated in  an  adjoining  field  and  spread  from  that  to 
plaintiff's.  Gt.  of  App.,  Texas,  January  19,  1878. 
Ho%49Um  AT.C.R.R.  Co.  y.  McDonough  (Texas  L.  J.). 

FBOMISBOBT  NOTXS  :  INI>OB8BMBBrT :  NOnOS  or  PBO- 

TE8T.—  Where  a  banker  makes  use  of  the  public  mail 
in  forwarding  a  note  for  collection,  and,  through  its 
interference  or  neglect,  the  letter  containing  the  note 
is  not  delivered  to  the  receiving  bank,  it  does  not  ex- 
cuse the  indorser,  even  though  the  interference  was 
caused  by  the  postmaster's  knowledge  that  the  receiv- 
ing bank  had  failed,  and  the  postmaster  believed  he 
was  doing  the  forwarding  bank  a  favor  by  returning 
the  letter.  Although  a  bank  fails  pending  the  for- 
warding of  a  letter  containing  a  note,  it  is  fair  to  pre- 
sume that  its  business,  in  the  way  of  presenting  notes 
for  payment,  will  continue,  and  the  failure  pf  such 
bank,  although  causing  some  fifteen  days*  delay  in 
the  presenting  of  a  note,  does  not  release  the  indorser. 
Sup.  Gt.,  Missouri,  October,  1877.  Pier  v.  Helnrich' 
thqfen  (Gent.  L.  J.). 

BsMOYAii  OT  0AU8B  TO  FxDBBAi<  oouBT.— Under 
the  act  of  Gongress  of  1875,  a  cause  in  equity,  brought 
by  a  complainant,  who  is  a  oitiseu  of  Virginia,  against 
defendants,  all  of  whom  reside  in  Qeorgia  except  one, 
who  was  a  member  of  a  Oeorgia  firm  but  now  lives  in 
New  York,  will  be  removed  from  the  Superior  Goort 
of  Georgia  to  the  Gircuit  Gourt  of  the  United  States 
for  the  Southern  District  of  Gieorgia,  on  petition  and 
affidavit  in  due  form,  although  the  defendants  may  set 
up  certain  equities  among  themselves  by  cross  bill  or 
other  proceedings,  the  application  for  removal  having 
been  made  at  the  first  term  of  the  Superior  Gourt  to 
which  the  bill  was  returnable.  Sup.  Gt.,  Georgia, 
March  5, 1878.    Tarver  v.  Ficklin. 

Schools:  bight  or  pupil  to  bxlbot  studixs  at 
PUBLio  SCHOOL.— A  pupll  in  a  public  school  has  a  right 
to  elect  which  studies  he  will  take,  and  when  passed 


into  a  higher  grade  he  may  take  up  such  branches  as 
he  has  carried  satisfactorily  iu  the  lower  grade, 
although  he  may  have  failed  in  others ;  but  he  oanuot 
take  up  studies  in  which  he  failed  to  pass.  Sup.  Ct., 
Illiuois,  January  22, 1877.  PeopU  v.  Van  Allen  (West. 
Jur.). 

Statutb  op  limitations:  pbomisb  bt  pabtnsb  or 

DI880LVKD  FIRM  DOBS  NOT  BIND  PIBM.— A  promise  by 

a  member  of  a  late  copartnership,  made  after  dissolu- 
tion and  before  a  suit  is  barred  by  the  statute  of 
limitations,  to  pay  a  partnership  debt,  will  not  pre- 
vent the  running  of  the  statute  so  as  to  estop  the  other 
partner  from  availing  himself  of  the  defense  of  the 
statute  as  against  the  original  cause  of  action;  and 
this,  whether  the  creditor  was  aware  of  the  dissolution 
or  not.  Nor  does  an  admission  by  one  partner,  after 
dissolution,  that  a  debt  is  due,  bind  the  other  late 
partner  so  as  to  take  the  case  out  of  the  statute  as  to 
the  latter.  A  member  of  a  copartnership,  after  the 
dissolution,  has  no  agency  growing  out  of  the  former 
partnership  relation  to  create  or  to  perpetuate  a  lia- 
bility of  his  late  copartners  for  partnership  indebted- 
ness, as  against  the  operation  of  the  statute  of  limita- 
tions. Sup.  Gt.,  Florida,  January  Term,  1878.  Taie 
V.  Clementa. 

Statutb  op  pbauds:  assumption  in  pubsuanob 
op  an  act  op  assembly  op  a  statutory  liability 
op  anothbb,  not  within:  contract:  con8idbba- 
TiON.— The  O.  and  P.  Railroad  Go.  entered  into  an 
agreement  to  pay  the  plaintiff  an  annuity  of  $100,  in 
composition  for  the  loss  of  her  husband's  life,  caused 
by  an  accident  on  the  said  railroad.  The  O.  and  P. 
Railroad  Go.  was  afterward  merged  iu  the  P.  Rail- 
road Go.  By  a  special  act  of  Assembly,  approved 
March  31st,  1860,  it  was  provided  that  in  case  the  P. 
Railroad  should  be  sold  under  certain  mortgages,  the 
purchasers  should  become  a  body  corporate,  with 
power  to  assume  the  debts  of  the  P.  Railroad,  and 
issue  stock  for  the  payment  of  the  same.  The  P. 
Railroad  was  sold  under  certain  mortgages,  and  was 
afterward  transferred  to  the  P.  Rallwty  Go.,  a  cor- 
poration formed  in  pursuance  of  the  act  of  81st  March, 
1800.  In  an  action  by  the  plaintiff  against  this  latter 
company  for  the  pajrment  of  her  annuity,  held  (re- 
versing the  judgment  of  the  court  below),  tliat  the 
question  whether  the  P.  Railway  Go.  assumed  the 
Uability  of  the  O.  and  P.  RaUroad,  under  its  agree- 
ment to  pay  the  plaintiff  an  annuity,  was  one  of  fact, 
and  ought  to  have  l>een  submitted  to  the  Jury.  Held, 
further^  that  the  Statute  of  Frauds  did  not  apply  to 
this  case,  field,  further^  that  there  was  a  sufficient  con- 
sideration to  support  an  assumption  of  this  debt  by 
the  new  company ;  in  fact,  that  this  was  a  statutory 
liability  of  the  O.  and  P.  Railroad.  Sup.  Gt.,  Penn- 
sylvania, November  12,  1877.  PUtalmrgh,  F.  W.  A  C. 
Ry,  Co,  V.  Stokea  (W.  Not.  Gas.). 

Wabehousb  bbcbift:  on  same  pooting  as  bill 
OP  LADING.— The  possession  of  a  warehouse  receipt, 
even  though  indorsed  in  blank,  is  presumptive  evi- 
dence of  ownership  of  property  named  therein ;  hence 
it  is  negotiable  and  passes  title  by  indorsement  same 
as  a  bill  of  lading.  But  notice  given  by  owner  that 
the  holder  of  receipt  was  only  agent  for  sale  of  the 
property,  would  retain  ownership.  Sup.  Gt.,  Gali- 
fomla,  March  21,  1878.  Dani9  J^  Russell  iGalifomia 
Leg.  Rec.).  Digitized  by  VjOOQIC 
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COURT  OF  APPEALS  DECISIONS. 

THE  followinfc  deoUloQfl  were  passed  down  Tuesday, 
April  16, 1878: 
Judgment  affirmed  with  costs— Mejerv.  Lathrop; 
The  Trustees  of  St.  Jaoob*s  Lutheran  ohuroh  v.  Bly ; 
Madan  v,  Sherrard ;  White*s  Bank  of  Bulfolo  v,  Mjles ; 
Eleventh  Ward  Savings  Bank  v.  Koehler;  Odell  v. 

Hoyt;  Lynch  v.  MoNallj;  Griffith  v.  Biangam. 

Order  affirmed   with   costs  —  Roberts  v.  White. 

Order  granting  new  trial  affirmed,  and  jadgment  abso- 
lute for  plaintiff  on  stipulation  with  costs  —  Krekeler  v. 

Thaule. Appeal   dismissed  with   costs— Kennedy 

V.  Kennedy;  Coohran^s  executor  «.  Ingersoll ^Mo- 
tion denied  with  $10  costs  — Davis  v.  Toulmin. 

Judgment  reversed  and  new  trial  granted,  costs  to 
abide  event — Black  River  Insurance  Company  v.  New 
York  State  Loan  and  Trust  Company ;  Beers  v.  Slian- 
non;  Matsonv.  Farm  Building  Insurance  Company; 
Gildersleeve  «.  Landou ;  Hill  v,  Syracuse,  etc..  Rail- 
road Co. ;  Jenkins  v.  Fahey ;  Kennedy  v.  The  Mayor, 
etc. Order  granting  new  trial  reversed  and  Judg- 
ment on  report  of  referee  affirmed,  with  costs— Com- 
stock  V.  Hier.^— Judgment  reversed,  and  Judgment 
for  plaintiff  on  demurrer,  with  leave  to  defendants  to 
answer,  costs  to  abide  event  of  the  action— Guest  v. 

City  of  Brooklyn  and  Whitney. Order  of  General 

Term  modified,  and  Judgment  ordered  for  plaintiff 
upon  the  verdict,  with  costs,  unless  the  defendant, 
within  thirty  days  after  notice  of  filing  the  remittitur, 
cancels  and  returns  the  notes  in  suit  to  the  plaintiff 
and  pays  the  plaintiff's  costs,  in  which  case  the  com- 
plaint is  dismissed— Thayer  v.  Manley. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Nbyada  Rbpobts,  Volumx  Xn. 

Reports  of  eases  dstsrmined  in  the  Supreme  Court  of  the  StaU 
of  Netxjdtit  during  the  year  1877.  Reported  by  Chas.  F. 
Bicknell,  clerk  of  the  Supreme  Court,  and  Hon.  Thomas 
P.  Hawley,  Chief  Justice.  Volume  XIL  San  Francisco: 
A.  L.  Bancroft  &  Co.,  1878. 

'I^HE  present  volume  of  these  reports  has  a  number 
i-  of  cases  of  general  value,  among  which  we  notice 
the  following:  State  v.  Thompson,  p.  140.  Temporary 
insanity  produced  by  intoxication  does  not  destroy  re- 
sponsibility so  as  to  excuse  a  party  who  has  committed 
homicide,  if  he,  when  sane,  made  himself  voluntarily 
intoxicated.  Ex  parte  Robinson,  p.  263,  An  act  of 
the  State  legislature  taxing  commercial  travelers  held 
to  be  constitutional.  StaU  v.  Crottler,  p.  800.  When 
any  part  of  a  statute  is  declared  unconstitutional  such 
part  is  regarded  as  having  never  at  any  time  been  pos- 
sessed of  any  legal  force.  StaU  v.  CotreU,  p.  837.  In 
order  to  constitute  the  crime  of  burglary  it  is  Just  as 
essential  to  prove  the  intent  as  to  prove  the  entry. 
Courtney  v.  Turner,  p.  846.  An  alien  will  be  protected 
in  the  possession  of  the  public  lands,  the  same  as  a  cit- 
izen, against  mere  naked  trespassers  who  do  not  con- 
nect themselves  with  the  government  title.  The  re- 
porting is  carefully  done  and  the  book  is  well  printed 
and  bound. 

Shabswood*8  Tabui  or  CotrsiDOTioxjT  Cases. 
A  UMe  of  eases  in  the  reports  of  the  StaU  of  Connectieut 
whUihhave  been  cited,  ervtained,  Umited,  doubted  or  over^ 
ruled  in  nihsequent  dedeions.  By  George  Sharswood,  Jr., 
of  the  bar  oi  New  London  county.  Philadelphia :  T. 
A  J.  W.  Johnson  &  Co.,  1878. 

This  is  one  of  those  works  which  every  one  who 
has  occasion  to  examine  case  law  finds  exceedingly 


useful,  in  fact  almost  indispensable  to  guard  him 
against  mistake  as  to  the  authority  of  reported  decis- 
ions. The  value  of  such  a  work  entirely  depends  upon 
the  thoroughness  and  accuracy  with  which  it  is  pre- 
pared. This  book,  so  far  as  we  are  able  to  Judge,  is 
carefully  done.  The  labor  of  preparation  must  have 
been  considerable,  the  editor  having  examined  more 
than  seven  thousand  three  hundred  cases  and  noted 
whether  the  case  under  examination  was  overruled, 
doubted,  explained  or  limited.  To  Connecticut  law- 
yers the  volume  will  be  a  necessity,  and  to  those^of 
other  States  having  occasion  to  examine  Connecticut 
law  It  will  prove  a  great  assistance. 

GlYTARD    ON  THX  JUBISDIGTIOK  0¥  MAGISTRATn. 

Summary  and  Tutdary  JurisdieUon  of  MaalstraUs  under 
11  and  12  Flct^  c  43.  and  appeal  from  the  decisions  of 
justices.  By  H.  Stanley  OlflTard,  or  The  Inner  Temple, 
Barrister  at  Law,  London  :  Beeves  ft  Turner,  1878. 

This  work  Is  a  carefully  prepared  treatise  on  the 
summary  Jurisdiction  of  magistrates  in  England. 
While  it  must  be  a  very  convenient  book  for  the 
English  practitioner  it  will  be  found  of  but  little 
use  to  most  of  the  profession  on  this  side  of  the  water. 
The  practice  as  well  as  the  law  administered  is  veiy 
largely  statutory,  and  the  statutes  are  so  many  of  them 
unlike  those  in  force  here  that  the  remarks  made 
thereon  and  explanations  given  can  be  of  but  little 
help  to  us.  A  criminal  lawyer  with  an  extensive  busi- 
ness might,  however,  find  the  book  sometimes  useful, 
and  to  such  we  would  recommend  it. 


OBITUARY. 


E.  Dblaixeld  Smith. 
E.  Delafield  Smith,  a  well-known  member  of  the 
New  York  bar,  died  on  the  12th  Inst.,  at  Shrewsbury, 
N.  J.,  aged  52  years.  He  was  for  some  years  district 
attorney  of  New  York,  and  afterward  corporation 
counsel.  He  edited  the  well-known  Reports  of  the 
New  York  Court  of  Common  Pleas,  in  four  volumes 
bearing  his  name. 

GsoBOS  Tyubr  Biqelow. 
George  Tyler  Blgelow,  formerly  Chief  Justice  of  the 
Supreme  Court  of  Massachusetts,  and  a  jurist  of  em- 
inence, died  on  the  12th  Inst.,  at  his  residence  in  Boa- 
ton,  at  the  age  of  68.    Mr.  Blgelow  was  born  In  1810,  at 
Watertown,  Mass.,  and  was  educated  at  the  Boston 
Latin  School  and  subsequently  at  Harvard  College. 
I 
NOTES. 

MESSRS.  Little,  Brown  &  Co.  have  Issued  a  Cata- 
logue of  Law  Boolcs,  published  or  for  sale  by 
them,  which  is  in  some  respects  a  model  catalogue,  and 
is  in  every  respect  worthy  of  a  place  on  every  lawyer's 
table.  It  contains  an  Index  of  Subjects,  the  full  titles 
of  law  books  with  dates  and  places  of  publication,  list 
of  American  Reports,  abbreviations  used  in  referring 
to  American  law  reports,  lists  of  English,  Scotch, 
Irish  and  Colonial  reports  and  explanations  ^of  ab- 
breviations used  in  reference  to  them. 

Judge  Peck  of  the  Court  of  Claims  has  resigned. 
The  prominent  candidates  for  the  place  are  ex-Con- 
gressman Paine  of  Wisconsin,  Kenneth  Raynor, 
solicitor  of  the  treasury,  and  Judge  Hunt,  of  Louis- 
iana, candidate  for  Attorney-General  on  the  Packard 
ticket.  It  is  said  that  Judge  Hunt  will  probably 
receive  the  appointment.  ^  t 
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AL.L  oommuiiloatlons  Intended  for  publication  in  the 
Law  Journal  should  be  addressed  to  the  editor,  and  the 
uaine  of  the  writer  should  be  Riven,  though  not  necessa- 
rily for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 

Albany^  April  27y  1878, 


CURRENT  TOPICS. 

rE  case  of  CfommonweaUh  v.  Hawes^  decided  by  the 
Kentucky  Court  of  Appeals  on  the  17th  inst., 
and  reported  in  our  present  issue,  is  a  very  impor- 
tant one  upon  the  question  of  the  right  of  the 
courts  of  this  country  to  try  a  person  who  has  been 
surrendered  under  the  extradition  treaty  with  Great 
Britain,  for  an  offense  different  from  the  one  for 
which  he  was  surrendered,  and  not  included  in  the  list 
of  offenses  for  which  a  surrender  is  to  be  made.  One 
Hawes  was  indicted  in  one  of  the  Kentucky  courts 
for  embezzlement  and  also  for  forgery.  At  the 
time  he  resided  in  the  Dominion  of  Canada  and  his 
surrender  was  demanded  upon  the  charge  of  forgery, 
and  he  was  given  up  and  brought  to  trial.  He  was 
acquitted  on  the  charge  of  f  orgery,and  the  prosecuting 
attorney  then  moved  his  trial  for  embezzlement,  but 
the  trial  court  held  tliat  this  could  not  be  done 
without  first  allowing  the  defendant  an  opportunity 
to  return  to  Canada.  The  10th  article  of  the  treaty 
mentioned  provides  for  the  delivery  up  for  trial  of 
persons  who  may  be  charged  with  any  one  of  cer- 
tain enumerated  offenses,  among  which  is  forgery 
but  not  embezzlement.  The  Court  of  Appeals  sus- 
tains the  decision  of  the  trial  court,  saying  that  the 
right  of  one  government  to  demand  and  receive  from 
another  the  custody  of  an  offender,  who  has  sought 
an  asylum  upon  its  soil,  depends  upon  the  existence 
of  treaty  stipulations  between  such  governments, 
and  in  all  cases  is  derived  from  and  is  measured  and 
restricted  by  the  provisions,  express  and  implied,  of 
the  treaty.  That  the  view  taken  by  the  court  as  to 
the  meaning  of  the  extradition  treaty  was  the  one 
which  prevailed  when  such  treaty  was  entered  into 
is  indicated  by  the  legislative  enactments  in  both 
England  and  the  United  States,  made  for  the  pur- 
pose of  effectively  carrying  out  that  and  other  like 
treaties.  An  act  of  Parliament  passed  in  1848,  re- 
ferring to  this  treaty,  directed  that  persons  should  be 
delivered  up  thereunder  to  be  conveyed  *'to  the 
United  States  to  be  tried  for  the  crime  of  which 
such  person  shall  be  accused  f  and  an  act  of  Congress 
passed  in  1848,  provides  for  the  surrender  of  per- 
>  sons  demanded  under  the  extradition  treaties  with 

^     various  countries,  and  declares  the  purpose  of  the 
surrender  to  be  that  the  alleged  offender  may  *^be 
tried  for  the  crime  of  which  such  person  may  be 
Vol.  17.— No.  17. 


accused."  The  conclusion  of  the  court  is  in  ac- 
cordance with  the  views  so  ably  maintained  in  this 
Journal  by  Dr.  Spear,  and  establishes  the  only  safe 
rule,  and  one  which  we  believe  was  accepted  by 
most  persons,  until  doubt  was  thrown  thereon  by 
the  decisions  in  CaldtoeWs  Caae^  8  Blatchf.  131; 
United  Slates  v.  Lawrence^  18  id.  295 ;  and  Adriance 
V.  Lagrave,  69  N.  Y.  110. 

The  question  whether  a  municipal  corporation^ 
having  authority  from  the  State  in  which  it  is  situ 
ated  to  impose  taxes  upon  real  and  personal  property 
within  its  limits,  may  tax  a  debt  owed  by  it  as 
property  and  deduct  the  amount  of  the  tax  from 
tbe  interest  it  has  agreed  to  pay,  has  just  been  set- 
tled in  the  negative  by  the  Supreme  Court  of  the 
United  States  in  Mwrray  v.  Gity  CauncU  of  Charles- 
ton  and  another  case,  appearing  in  our  present  num- 
ber. The  court  in  its  opinion  says  that  the  provision 
of  the  Federal  Constitution  forbidding  States  to 
pass  laws  impairing  the  obligations  of  a  contract  is  a 
limitation  upon  the  power  of  taxation,  as  well  as 
upon  other  legislation.  "A  change  of  the  expressed 
stipulations  of  a  contract,  or  a  relief  of  a  debtor 
from  strict  and  literal  compliance  with  its  require- 
ments, can  no  more  be  effected  by  the  exertion  of 
the  taxing  power  than  it  can  be  by  the  exertion  of 
any  other  power  of  a  State  legislature."  A  disposi- 
tion to  change  the  expressed  stipulations  of  con- 
tracts by  means  of  an  exercise  of  the  taxing  power 
is  very  frequently  manifested  by  State  legijlative 
bodies,  notably  in  a  bill  now  pending  in  the  legisla-^ 
ture  of  this  State  designed  to  shift  the  burden  ;of 
taxation  from  mortgaged  real  estate  to  the  holders 
of  mortgages  thereon.  In  reference  to  this  kind  of 
legislation,  the  Supreme  Court  says:  **It  may  then 
safely  be  affirmed  that  no  State,  by  virtue  of  its  tax- 
ing power,  can  say  to  a  debtor  *  You  need  not  pay  to 
your  creditor  all  of  what  you  have  promised  him, 
you  may  satisfy  your  duty  to  him  by  retaining  a  part 
for  yourself,  or  for  some  municipality  or  for  the  State 
treasury.' "  In  the  imposition  of  taxes  the  State  must 
deal  with  the  owner  of  the  property  and  collect  its 
taxes  from  him  and  it  cannot  permit  or  require  a 
debtor  to  assume  the  duty  of  paying  the  taxes  of  his 
creditor  out  of  the  money  he  has  agreed  to  pay  such 
creditor.  The  court  does  not  enter  into  the 
question  whether  a  State  can  tax  a  debt  due  by  one 
of  its  citizens  to  a  non-resident  creditor,  but  it  ex- 
presses itself  emphatically  against  all  legislation 
which  under  the  guise  of  an  exercise  of  the  taxing 
power  attempts  to  relieve  debtors  from  their  con- 
tract obligations. 

A  bill  designed  to  render  possible  the  collection 
of  debts  due  from .  defaulting  States  to  citizens  of 
this  State  has  been  introduced  in  the  Senate. 
As  a  State  cannot  be  sued  in  the  Federal  courts  by 
a  private  person,  and  many  of  the  States  make  no 
provision  for  the  enforcement^^f^  claims  against 
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them  in  their  own  courts,  when  one  of  these  or- 
ganizations sees  fit  to  repudiate  its  obligations,  those 
to  whom  it  is  bound  can  do  nothing  but  submit  to 
tlie  wrong.  Usually  where  a  State  is  guilty  of  this 
dishonesty,  its  creditors  are  for  the  most  part  non-resi- 
dent there,  and  very  generally  residents  of  our  own 
State.  A  State,  however,  can  maintain  an  action 
against  another  State  in  the  Federal  Supreme  Court, 
and  the  object  of  the  bill  mentioned  is  to  authorize 
the  transfer  to  this  State  of  debts  due  to  its  citi- 
zens from  other  States,  and  the  institution  of  suits 
thereon  in  the  Supreme  Court  in  the  name  of  the 
State  against  the  debtor.  The  plan  proposed  is  cer- 
tainly an  ingenious  one,  but  the  idea  of  the  State 
going  into  the  business  of  collecting  bad  debts  will, 
we  think,  hardly  meet  with  general  approval. 

It  is  said  that  there  is  a  possibility  that  the  repeal 
of  the  bankrupt  law  may  be  defeated  in  the  House. 
The  judiciary  committee  of  the  House  to  which  the 
Senate  bill  was  referred,  was  understood  to  be  in 
favor  of  reporting  that  bill  without  amendment,  but 
it  is  now  stated  that  this  course  will  not  be  taken. 
There  is  a  very  great  pressure  for  the  passage  of 
the  Senate  bill  from  the  mercantile  and  other  inter- 
ests of  the  country,  one  petition  alone  from  the  city 
of  New  York  containing  more  than  a  thousand  names 
of  merchants  and  prominent  business  men.  It  re- 
mains to  be  seen  whether  the  small  but  active  and 
persistent  body  of  individuals  who  make  profit  by 
the  continuance  of  the  bankrupt  law  can  perpetuate 
*  its  existence  in  defiance  of  the  wishes  of  a  great 
majority  of  the  people  of  the  country. 

The  London  Lancet  is  publishing  some  interesting 
contributions  upon  surgical  evidence  in  courts  of 
law,  written  by  a  certain  Mr.  Erichsen.  The  writer 
reaches  the  not  very  satisfactory  conclusion  that 
juries  cannot  be  made  to  understand  the  meaning  of 
medical  witnesses.  The  use  of  medical  terms  is  nec- 
essary to  convey  the  exact  truth,  but  these  are  intel- 
ligible to  medical  men  only  and  incomprehensible  to 
courts  and  juries.  He  suggests  that  what  he  names 
accident  cases  be  tried  before  juries  composed  of 
surgeons.  We  are  confident  the  writer  underesti- 
mates the  comprehension  of  the  average  jury.  There 
may  indeed  be  cases  where  the  exact  idea  of  a  wit- 
ness who  uses  without  explanation  technical  terms 
may  be  lost,  but  in  most  instances  physicians  inter- 
sperse enough  English  through  their  testimony  to 
enable  a  man  of  ordinary  intelligence  to  understand 
what  they  mean.  Then  most  of  the  terms  used  are 
capable  of  translation  and  can  be  explained;  in- 
deed, in  very  many  instances  there  is  no  need  of 
using  them  at  all,  and  they  would  not  be  used  if 
witnesses  did  not  wish  to  impress  the  jury  and  court 
with  a  high  notion  of  their  learning  and  skill. 


48,  to  concur  in  the  Senate^s  resolution  for  the 
appointment  of  a  Joint  Committee  to  consider  the 
question  of  Code  Revision.  A  motion  to  reconsider 
was  tabled  and  it  is  not  unlikely  the  matter  may 
come  up  again;  but  whether  or  not  a  different 
result  be  reached,  the  vote  shows  very  clearly  that 
the  Governor's  veto  of  the  nine  chapters  will  be 
sustained  by  the  Assembly.  We  are  to  repeat  the 
folly  of  1849  and  have  but  a  fragmentary  Code.  A 
numerously  signed  petition  has  been  prepared,  ask- 
ing that  a  committee  be  appointed  to  revise  the 
Codes  reported  by  the  former  Code  and  Practice 
Commissions  and  that  such  Codes,  as  so  amended, 
be  adopted.  The  petition  contains  the  names  of 
some  ten  or  eleven  judges. 


On  Wednesday,   after  a  protracted  and  heated 
debate,  the  Assembly  refused,  by  a  vote  of  53  to 


NOTES  OF  CASES. 

AN  interesting  question,  under  the  law  of  set-oflE, 
was  passed  upon  in  the  case  of  Matter  of  Receiver 
of  New  ArMt  8av,  Bank  v.  Tartter,  54  How.  385,  de- 
cided by  Mr.  Justice  Westbrook.     On  the  5th  of 
July,  1875,  Tartter  borrowed  of  the  New  Amster- 
dam Savings  Bank  five  thousand  dollars,  for  which 
he  executed  his  bond  and  mortgage.     On  the  20th 
of  September,  1876,  the  bank  became  insolvent,  and 
a  receiver  was  appointed.    At  that  time  Tartter  had 
on  deposit  in  the  bank  $1,748. 01.     The  court  held 
that  he  was  entitled  to  set  off  his  deposit  against  the 
amount  of  the  bond  and    mortgage.      The    court 
distinguished  the  case  from  those  of  Boibrook  v. 
Beceiver  of  Am.  Mre  Ins.   Co.,   6   Paige,  630,  and 
Lawrence  v.  NeUon,  21  N.  Y.  168.     In  the  first  of 
the  cases  cited  a  debt  due  from  two  persons  jointly 
to  an  insolvent  corporation  was  held  not  subject  to 
the  set-off  of  a  claim  due  from  the  corporation  to 
one  of  them  alone.    In  the  last    cited    case,  the 
debtor,  a  member  of  a  mutual  insurance  company, 
asked  to  set  off  the  amount    due  on  adjusted  loss 
due  him  on  a  policy  of  the  company,  against  premi- 
ums owed  by  him  to  the  company.     This  was  not 
allowed,  the  court  holding  that  in   this  way  the 
debtor  would  have  an  advantage  over  other  mem- 
bers of  the  company  who  must  pay  their  premiums 
in  full.     The  decision  in  the  principal  case  is  lo 
direct  conflict  with  that  in  Otib<ym  v.  Byrne,  48  Comi. 
151;  21  Am.  Rep.  641,  where  it  is  held  that,  upon 
the  insolvency  of  a  savings  bank,  a  depositor  cannot 
set  off  his  deposit  against  a  debt  due  from  him  fco 
the  bank.    The  ground  taken  in  the  latter  case  is 
that  a  savings  bank  is  the  agent  for  the  depositor, 
and,  if  it  loses  his  money  by  unfortunate  business 
transactions,   he  must  bear  the  loss,  and  not  the 
bank.    Set-off    against  banks   other  than   savings 
banks  has  been  allowed  in  numerous  cases,  but  no 
on  all  demands.     The  proceeds  of  a  discounted 
note  on  deposit  in  the  bank  which  discounted  it 
have  been  allowed  against  the  note,  but  not  a  cbec 
drawn  by  another  depositor.     ButtervforflK^i.^ 


THE  ALBANY  LAW  JOURNAL. 


819 


5  Bo9W.  841 .  Bank  bills  held  at  the  time  of  the 
failure  of  the  bank  but  not  those  acquired  after- 
ward have  been  allowed  to  be  set  off  against  the 
bank.  Jeffervm  Co.  Bk,  y.  Chapman^  19  Johns. 
323;  moer  v.  Phdjm,  34  Barb.  234.  See,  also,  Gee 
Y.  Bacon,  9  Ala.  609;  Bxchangs  Bank  y,  Knox,  19 
Qratt  739;  HatUnoell,  etc,  Bk.  v.  HouHxrd,  13 
Mass.  335.  

The  case  of  Carty  v.  Shidds,  6  Week.  Not.  Cas. 
241,  decided  by  the  Supreme  Court  of  Pennsyl- 
vania on  the  18th  February  last,  illustrates  the  prin- 
ciple that  an  existing  right  of  way  cannot  be 
enlarged  or  altered  by  uses  not  contemplated  by  the 
parties  at  the  time  of  its  creation.  One  Carty  was 
the  owner  of  two  lots  fronting  upon  a  railroad,  the 
larger  of  which  he  used  as  a  coal  yard.  He  con- 
nected the  tracks  of  the  railroad  with  his  coal  yard 
by  a  side  track  passing  over  the  smaller  lot,  and 
over  this  side  track  he  carried  on  the  business  of  a 
coal  dealer.  He  sold  the  smaller  lot  to  one  Shields^ 
without  any  terms  as  to  way  or  incumbrances. 
After  the  sale  Carty  established  a  Ume  business  on 
the  larger  lot,  in  addition  to  the  coal  business,  and 
used  the  siding  for  the  passage  of  cars  employed  in 
both  these  tradea  Shields  threatening  to  tear  up 
the  track,  Carty  filed  a  bill  to  restrain  him  from  so 
doing.  The  court,  in  affirming  a  decree  forbidding 
Shields  from  interfering  with  the  use  of  the  track 
by  Carty  for  his  coal  business,  held  that  Shields,  in 
the  absence  of  terms  in  his  deed,  could  not  be  pre- 
sumed to  have  accepted  it  burdened  with  a  larger 
use  or  incumbrance  than  his  observation  gave  him 
notice  of,  and  that  Carty  was  entitled  only  to  the 
use  of  the  track  for  coal  and  could  not  use  it  for  his 
lime  business.  The  case  of  (hMank  v.  Lake  Shore 
d  Mieh.  8o.  R  B.  Co.,  16  Alb.  L.  J.  438,  decided 
by  the  Court  of  Appeals  of  this  State  in  November 
last,  enunciates  a  similar  principle.  In  that  case 
plaintiff,  by  a  written  instrument,  gave  defendant  a 
right  to  lay  and  maintain  across  his  land  a  pipe 
to  convey  water  from  a  spring.  The  instrument  did 
not  specify  the  size  of  the  pipe  or  where  it  should 
be  laid.  The  defendant  laid  pipe  of  a  particular 
size  which  it  maintained  for  a  number  of  years. 
Afterward  it  laid  a  larger  size  of  pipe  carrying 
from  the  spring  a  much  greater  supply  of  water. 
The  court  held  that  by  laying  pipe  of  a  particular 
size,  defendant  fixed  the  extent  of  its  easement  and 
was  not  thereafter  entitled  to  lay  a  larger  pipe. 
See,  also,  Jenniwn  v.  WaUcer,  11  Gray,  433 ;  Wyrikoop 
V.  Barger,  f2  Johns.  232;  French  y.  Hay,  43  N.  H. 
30  ;  Bannon  v.  Angier,  2  Allen,  138;  Kirkham  v. 
Hharp,  1  Whart.833. 

In  the  case  of  State  v.  Amery,  decided  by  the 
Supreibe  Court  of  Rhode  Island,  the  question  was 
whether  a  statute  of  that  State  which  prohibited 
the  sale  of  intoxicating  liquors,  and  makes  no  excep- 
tion in  favor  of  importers  selling  in  the  original  pack- 


age, and  was  therefore  void  as  to  importers,  was  for 
that  reason  unconstitutional  and  void  as  to  all  other 
persons.  The  court  held  that  it  was  not  so  void 
saying  that  if  a  law  which  is  constitutional  under 
certain  limitations  exceeds  those  limitations,  it  may 
still  be  operative  within  its  legitimate  sphere  and 
void  only  for  the  excess.  See,  as  holding  a  similar 
doctrine,  Oommonwealih  v.  Kimhall,  34  Pick.  359, 
where  Chief  Justice  Shaw  says,  in  respect  of  a  simi- 
bu:  statute  of  Massachusetts:  '* Supposing  the  law 
could  be  construed  to  be  repugnant  to  the  Constitu- 
tion of  the  United  States  in  so  far  as  it  prohibited 
the  sale  of  imported  spirits  by  the  importer  in  the 
original  packages,  it  would  be  void  thus  far  and 
no  farther,  and  in  all  other  respects  conforming  to 
the  acknowledged  power  of  the  State  govemmient, 
it  would  be  in  fulV  force.'*  The  general  principle 
is  that  where  a  part  of  a  statute  is  unconsti- 
tutional that  fact  does  not  authorize  the  courts 
to  declare  the  remainder  void  also  unless  all  the 
provisions  are  connected  in  subject-matter  depend- 
ing on  each  other,  operating  together  for  the  same 
purpose,  or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the  legisla- 
ture would  have  passed  the  one  without  the  other. 
If  a  statute  attempts  to  accomplish  two  or  more 
objects  and  is  void  as  to  one  it  may  still  be  in 
every  respect  valid  and  complete  as  to  the  other. 
See  Commonwealth  v.  Clapp,  5  Gray,  100;  State  y. 
CopeJandy  3  R.  I.  33;  Armttrong  v.  Jackion,  1  Blackf. 
374;  People  v.  EOl,  7  Cal  97;  Thompson  v.  Grand 
Ch4f  RB.  Co.,  3  How.  (Miss.)  340;  MohUe  <fc  Ohio 
B.R  V.  StaJU,  29  Ala.  573;  SanJto  v.  StaJbe,  3  Iowa, 
165;  Bev^  v.  Briggt,  50  N.  Y.  566;  State  v.  Esteer- 
hrook,  3  Nev.  173;  Hagentoum  v.  Deehert,  83  Md. 
369.  

In  Jerome  v.  Smith,  48  Yt.  380,  plaintiff  bought 
a  ticket  over  defendant's  rtulroad  with  cfiecks  at- 
tached. While  riding  over  the  route  a  conductor 
detached  and  retained  one  of  the  checks  and  gave 
plaintiff  in  lieu  thereof  a  conductor's  check  which 
was  a  full  equivalent  for  the  check  retained.  This 
check  plaintiff  lost.  Before  plaintiff  arrived  at  the 
point  in  his  journey  to  which  the  conductor's  check 
entitled  him  to  ride,  another  conductor  took  the 
train.  He  demanded  of  plaintiff  the  production  of 
the  conductor's  check  or  payment  of  fare,  and 
refused  to  let  him  ride  on  the  passage  ticket  held  by 
him.  Plaintiff  being  unable  to  find  the  conduc- 
tor's check  and  refusing  to  pay  fare,  he  was  ejected 
from  the  train.  The  court  held  that  he  was  lawfully 
ejected.  This  decision  seems  to  be  supported  by  a 
number  of  authorities.  Among  the  most  nearly  in 
point  are  HamUUm  v.  N.  T,  C  R.  R.  Co.,  51  N.  Y. 
100  ;  Standish  v.  Narragansett  Steamship  Co.,  Ill 
Mass.  613  ;  Totcnsend  v.  N.  T.  C.  R.  R.  (7o.,  56  N. 
Y.  395  ;  Duke  v.  G.  W.  Ry.  Co.,  14  U.  C.  C.  iP.  369. 
See,  however,  Pittsburgh  R  R.  Co.  v.  Hennigh,  39 
Ind.  509  ;  Palmer  v.  CharlotU  R  R  Co.,  9  8.  C. 
(N.  S.),  580;  MaronyY.  Old  Col.R.  R  Co.,  106  Mass. 
153;  HamUUm  Y.  Third  Ave.  R.  R.  Co.,  53  N.  Y 
25 ;  Moore  v.  Fitchburg  R  W  C^,  4  Gray,  465. 
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SOME  RECENT  DECISIONS  —  TWENTY-SEC- 
OND AMERICAN  REPORTS. 

ON  the  subject  of  life  inaurance  we  find  two  cases 
directly  in  conflict  In  Onardian  Mutual  Lifeln- 
suranee  Company  v.  Hogan^  80  Dl.  S5,  it  is  held  that 
the  relation  of  father  and  son  does  not  give  the 
son  an  insurable  interest  in  the  life  of  the  father, 
unless  the  son  has  a  well-founded  or  reasonable  ex- 
pectation of  some  pecuniary  advantage  to  be  de- 
rived from  the  continuance  of  the  life  of  the  father. 
On  the  other  hand,  in  Beserve  Mutual  Imurance 
Company  v.  Kane^  81  Penn.  St  154,  it  is  held  that  the 
son  has  an  insurable  interest  in  the  life  of  his 
father,  especially  where  the  son  is  liable  under  the 
poor  law  for  the  support  of  the  father.  We  vote 
with  Illinois  on  the  point  The  matter  being  one 
simply  of  pecuniary  interest,  no  person  has  an  in- 
surable interest  in  the  life  of  another  unless  it  is  a 
pecuniary  advantage  to  him  to  have  the  other  live. 
In  tlie  Pennsylvania  case  it  was  for  the  son^s  in- 
terest to  have  the  insured  die. 

Dogs  and  **  niggers  "  make  a  good  deal  of  trouble 
in  this  volume.  In  HeUrodt  v.  HaekeU,  34  Mich. 
288,  a  statute  authorized  "  any  person  "  to  kill  a  dog 
going  at  large,  and  not  licensed  or  collared.  In  an 
action  to  recover  for  the  killing  of  plaintifTs  dog 
by  defendant's  dog,  held  no  defense  that  plaintifTs 
dog  was  not  licensed  and  collared,  as  defendant's 
dog  was  not  a  *•  person."  We  know  the  converse 
of  this  to  be  urged  once.  Sidney  Smith,  when  so- 
licited by  Landseer,  the  famous  animal  painter,  to  sit 
to  him  for  his  portrait,  exclaimed:  "  Is  thy  servant 
a  dog,  that  he  shall  do  this  thing  ? "  In  Eider  v. 
White,  65  N.  T.  54,  it  is  laid  down  that  one  injured 
by  the  bite  of  a  dog  may  recover  damages  of  the 
owner  on  proof  that  the  dog  was  vicious,  and  that 
the  owner  knew  it,  without  showing  that  it  had 
ever  bitten  any  one.  So  much  for  dogs.  Now  for 
the  other  ** animals"  mentioned.  Down  in  North 
Carolina  the  law-makers  have  such  a  delicate  sense 
of  the  fitness  of  things  that  they  regulate  marriage 
somewhat  by  complexion,  and  pronounce  marriages 
between  negroes  and  white  persons  unlawful.  (Prob- 
ably they  will  not  suffer  Othello  to  be  acted  in  their 
theatres.)  So  in  State  v.  Boss,  76  N.  C.  242,  the 
court  had  a  good  deal  of  self-command  to  adjudge 
that  where  a  white  woman  left  the  State  to  be  mar- 
ried, in  another  State,  to  a  negro  resident  thereof, 
but  not  intending  to  return,  but  was  so  married  and 
afterward  did  return,  the  marriage  was  lawful  in 
North  Carolina.  But,  in  State  v.  Kennedy,  76  N.  C. 
251,  where  a  negro  man  and  a  white  woman  left  the 
State  to  be  married,  with  intent  to  evade  the  law 
and  to  return,  and  were  married  in  another  State 
where  such  marriages  were  lawful,  and  did  return, 
the  marriage  was  held  invalid  in  North  Carolina. 
But  not  only  do  live  "  niggers  "  make  the  courts 
trouble,  but  dead  ones  do  also.     In  Mount  M<nH<ih 


Cemetery  Association  v.  Comm/onweaUh,  81  Penn.  St 
235,  it  is  held  that  a  by-law  of  a  cemetery  association 
prohibiting  the  burial  of  negroes  therein  is  void  as 
to  persons  who  were  lot  owners  when  the  by-laws 
were  passed.  We  have  known  of  cemeteries  pro- 
hibiting the  interment  of  dogs,  but  this  is  the  first 
instance  of  the  extension  of  the  prohibition  to  ne- 
groes that  has  come  to  our  notice.  Judge  Qordon 
sits  down  on  the  cemetery  folks  in  this 
lively  manner:  *'In  a  sound  code  of  ethics  this 
prejudice  never  had  a  respectable  standing,  for  it 
was  but  the  child  of  an  abnormal  servile  system 
that  was  entitled  to  no  man's  respect  outside  of  the 
country  and  laws  which  maintained  it  But  at  this 
time,  when  this  prejudice  is  under  the  ban  of  re- 
cent constitutional  and  legal  provisions,  expressly 
designed  for  its  suppression  and  extinction,  it  is 
scarcely  to  be  expected  that  we  can  be  induced  to 
indorse  its  respectability,  or  to  encourage  it  to  linger 
on ger  around  the  halls  of  justice."  Judge  Shars- 
wood  said,  *'  I  dissent  from  this  judgment  and  opin- 
ion." 

We  don't  often  run  across  an  elegant  classical 
quotation  in  a  judicial  opinion,  but  C.  J.  Appleton 
makes  one  in  Meader  v.  WhUe,  66  Me.  90.  It  is 
here  held  that  an  action  cannot  be  maintained  to 
recover  money  loaned  on  the  Lord's  day.  The  court 
regretting  the  statute,  and  pointing  out  the  anom- 
aly that  while  both  parties  are  equally  guilty,  one 
is  punished  and  the  other  is  rewarded,  quote  from 

JuvenaL 

'*Miiltt 
CommittUDt  eadem,  divereo  orimiaa  fato ; 
lUe  cruceiD  pretiiim  scelerU  tulit,  hic  diadema. 

which,  if  we  may  be  allowed  to  serve  as  interpreter, 

may  be  thus  rendered  into  the  vernacular. 

"  Of  two  who  equally  deeerve  law'g  frowD, 
One  gets  the  cross,  the  other  takes  the  orown. 

New  Hampshire  still  continues  the  banner  State 
for  long  opinions.     Here  in  Hardy  y,  Merrilly  66  N. 
H.,  we  have  twenty-two  pages  to  demonstrate  that 
non-professional  witnesses  may  testify  to  their  opin- 
ion of  a  testator's  sanity,  founding  their  opinion 
upon  their  knowledge  and  observation  of  his  ap- 
pearance and  conduct.     A  good  deal  of  the  opinion 
was  omitted,  too.    An   interesting  opinion,  how- 
ever, on  a  very  important  subject.    The  court  made 
one  mysterious  observation,  namely  :    In  MeKeer- 
Nelson,  the  court  says:     '*  There  are  a   thousand 
nameless  things,  indicating  the  existence  and  degree 
of   the    tender   passion,   which    language   cannot 
specify ;  precisely  what  Judge  Bellows,  in  WhiUier 
V.  Franklin,  said  of  the  frightened  mental  condition 
and  sulky  disposition  of  a  horse. "    We  did  not 
know  that  the  equine  race  are  peculiarly  subject  o 
the  "tender  passion,"  but  it  seems  U>  be  judicially 
affirmed.    Again,  the  court  say :  "  Evidence  of  th^ 
character  was  received  a  few  weeks  ago,  in  the  tn 
of  Magoon,    for  murder,  in   Rockingham  <^^^J* 
without  the  intimation  of  a  doubt  concerning  its 
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competency ;  and  the  very  able  and  yigilant  counsel, 
upon  both  sides,  in  that  cause,  knew  what  they  were 
about,  and  omitted  nothing  of  their  duty  to  the 
prisoners  or  to  the  public."  Assuming  that  the  coun- 
sel really  did  "know  what  they  were  about,"  it  seems 
a  rather  curious  reason  for  judging  of  the  compe- 
tency of  evidence.  Tiien  the  court  wax  quite  lively : 
**  But  one  witness  says,  'he  did  not  appear  as  usual ; 
he  did  not  appear  natural'  Now,  let  us  imagine  a 
scene  that  might  very  probably  be  exhibited  where 
the  Massachusetts  rule  prevails.  *  Very  well,'  says  a 
learned  barrister,  *very  well,  Mr.  Witness,  you  may 
say  that,  that  is  quite  regular,  that  is  your  opinion. 
Now  teU  us  in  what  respect  he  did  not  appear  '  as 
usual '  or  *  natural'  ^  Well,  I  can't  describe  it,  but  I 
should  call  it  wandering,  delirious ;  he  was  incoher- 
ent in  his  talk.'  *  Very  well,  Mr.  Witness,  you  acquit 
yourself  like  a  sensible  man.  Now  tell  the  jury, 
whether,  in  your  opinion,  he  was  then  of  sound  mind.' 
^I  object!'  thunders  the  learned  barrister  on  the 
other  side.  *  I  object  I '  thunders  the  opposing  jun- 
ior, '  counsel  know  better.  It  is  an  insult  and  out- 
rage to  put  such  a  question. '  *  I  object ! '  *  I  object  1 ' 
echoes  from  every  side.  The  court-room  is  in  an 
uproar.  The  judge  has  to  exert  himself  to  keep  the 
peace.  The  lawyers  on  each  side  are  all  talking  at 
the  same  time  in  a  very  delirious  and  incoherent 
manner.  The  witness  is  confounded.  The  jury  are 
confounded.  Everybody  is  confounded,"  etc.  So 
are  we.  Are  we  reading  a  grave  law-opinion  or  one 
of  Charles  Reade's  court  scenes?  Sometimes  the 
court  in  the  *' Granite  State"  indulges  in  a  little 
pardonable  sarcasm  on  the  rhetoric  of  the  attorneys. 
Thus,  in  Simpson  v.  OUy  Saeingi  Bank,  66  N.  H.  466, 
the  court  observe :  **  In  the  plaintiffs  brief  it  is  sug- 
gested that '  this  law  of  1874  touches  the  heart  blood 
of  this  plaintiff,'"  etc. ;  **but  now,  if  he  suffer  in 
the  matter  of  costs,  his  tribulation  will  be  caused 
not  so  much  by  the  law  of  1874,  as  by  his  own  peiv 
sistent  disregard  of  the  law."  Truly,  it  was  a  grfeat 
mistake  on  the  part  of  the  New  Hampshire  legislar 
tore  to  endeavor  to  compel  the  judges  of  that  State 
to  write  shorter  opinions. 

Several  cases  in  Wisconsin  are  of  interest.  Bbyt 
V.  Hudson,  41  Wis.  105,  holds  that  the  burden  of 
proving  contributory  negligence  is  on  the  defendant^ 
and  that  the  plaintiff  is  not  bound  to  show  an  absence 
of  negligence  on  his  part; — a  holding  which  strikes 
us  as  more  reasonable  than  our  own  rule.  In  Hart 
V.  Stdckneyy  41  Wis.  680,  a  note,  bearing  interest 
payable  annually,  and  transferred  after  maturity  of 
interest  and  non-payment  of  interest,  was  held  open 
to  all  defenses,  even  in  the  hands  of  an  innocent 
nolder;  which  is  consistent  with  NeweU  v.  Orsffg, 
51  Barb.  263.  In  8taU  «j  rel.  Hrake  v.  Hoyle^  a  stat- 
ute was  held  constitutional,  which  required  foreign 
insurance  companies,  as  a  condition  precedent  to 
being  licensed  to  do  business  in  that  State,  to  agree 


not  to  remove  into  the  Federal  courts  any  actions 
brought  against  them  in  the  State  courts.  The  U.  S. 
District  Court  of  the  Western  District  of  Wisconsin 
had  previously  held  the  act  void. 

The  case  of  Hayes  v.  Livingston^  84  Mich.  884,  is 
very  interesting  and  will  probably  give  rise  to  con- 
siderable discussion,  although  decided'  by  a  very 
able  court.  The  decision  is  in  effect  that  under  the 
statute  of  frauds  it  is  not  permissible  that  an  estop- 
pel in  pais  should  work  a  transfer  of  the  legal  title  ^ 
to  land.  The  court  concede  that  the  rule  is  differ- 
ent in  respect  to  personal  property.  They  concede, 
too,  that  in  regard  even  to  real  estate  the  rule  is  dif- 
ferent in  Maine,  Georgia,  Vermont,  Pennsylvania, 
Connecticut  and  New  York.  They  seem  to  concede 
too  that  the  injured  party  might  find  relief  in 
equity,  and  distinguish  the  New  York  doctrine  on 
the  ground  of  the  abolition  of  the  distinction  here 
between  the  legal  and  the  equitable  tribunal  It 
may  be  that  the  inability  of  the  courts  of  law  to 
take  cognizance  of  the  facts  constituting  the  estop- 
pel may  support  the  decision  in  this  case ;  but  we 
cannot  quite  clearly  see  any  other  reason  for  it.  We 
cannot  at  this  moment  assent  to  the  idea  of  the 
court  that  it  would  be  impolitic  to  defeat  the  statute 
of  frauds  *'  by  a  technicality  so  shadowy  and  unsub- 
stantial" Still  we  offer  these  views  with  diffidence, 
and  shall  endeavor  hereafter  to  examine  the  matter 
more  thoroughly. 

This  volume  has  many  valuable  notes. 


TAXATION  BY  MUNICIPALITY  OF  ITS  OWN 
BONDS. 

8UPRBMB  COURT  OF  THB  UNTTBD  STATBS,     OOTO- 
BBR  TERM,  1B77. 

MUBBAT  V.  CiTT  COUNCIL  0¥  ChABLBSTON. 

Jknkins  V.  City  Couboil  or  Chablbston. 

Under  the  provisions  of  its  ebarter,  authorising  It  to  Im- 
pose taxes  upon  property  within  its  limits,  the  olty  of 
ubtirleston,  S.  Ct by  ordinance  imposed  a  tax  of  two  per 
cent  upon  all  property  therein,  and  directed  that  the 
tax  assessed  upon  the  oity  stock,  which  represented  the 
indebtedness  of  the  city,  should  be  deducted  by  the  oity 
treasurer  out  of  the  Interest  thereon.  Held  (reversing 
the  decision  of  court  below,  6  8.  C.  508;  2S  Am.  Rep.l4) 
that  the  ordinance  as  to  such  city  stock  was  void,  as  in 
conflict  with  the  provision  of  the  Federal  Constitution 
forbidding  State  legislation  impairing  the  obligation  of 
a  contract. 

No  municipality  of  a  State  can,  by  its  own  ordinances,  un- 
der the  guise  of  taxation,  relieve  itself  from  perform- 
ing to  the  letter  all  it  has  expressly  promised  to  its 
creditors. 

IN  error  to  the  Supreme  Court  of  the  State  of  South 
Carolina.    The  facts  appear  in  the  opinion. 

Mr.  Justice  Stbong  delivered  the  opinion  of  the 
court. 

The  plaintiff,  a  resident  of  Bonn,  in  German j,  was, 
prior  to  the  fbrst  day  of  January,  A.  D.  1870,  and  he 
still  is,  the  holder  and  owner  of  $35,26;i.85  of  what  is 
called  stock  of  the  city  of  Charleston.  The  stock  is  in 
reality  debt  of  the  oity,  the  evidence  of  which  is  cer- 
tificates, whereby  the  olty  promises  to  pay  to  the  own- 
ers thereof  the  sams  of  money  therein  mentioned,  to  - 
getherwith  six  per  cent  Interest,  payable  quarterly. 
One-third  of  the  interest  due  the  plaintiff  on  the  first 
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days  of  April,  July,  and  October,  1870,  and  January 
and  July,  1871,  having  been  reUined  by  the  city,  this  suit 
wai  brought  to  recover  the  lums  so  retained,  and  the 
answer  to  the  complaint  admitted  the  retention 
charged,  but  attempted  to  justify  it  under  city  ordi- 
nances of  March  20, 1870,  and  March  21, 1871.  By  these 
ordinances,  set  out  in  full  in  the  answer,  the  city  ap- 
praiser was  directed  to  assess  a  tax  of  two  cents  upon 
the  dollar  of  the  value  of  all  real  and  personal  property 
in  the  city  of  Charleston,  for  the  purpose  of  meeting 
the  expenses  of  the  city  government,  and  the  third  sec- 
tion of  each  ordinance  declared  that  the  taxes  assessed 
on  city  stocic  should  be  retolned  by  the  city  treasurer 
out  of  the  interest  thereon,  when  the  same  is  due  and 
payable.  On  these  pleadings  the  case  was  submitted 
to  the  court  for  trial  without  a  jury,  and  the  court 
made  a  special  finding  of  facts,  substantially  as  set 
forth  in  the  oomplalat  and  averred  in  the  answer,  upon 
which  judgment  was  given  for  the  defendant.  This 
judgment  was  subsequently  affirmed  by  the  Supreme 
Ck>urt,  and  the  record  is  now  before  us,  bron^t  here 
by  writ  of  error.  It  is  objected  that  we  have  no  juris- 
diction of  the  case,  because,  it  is  said,  no  Federal  ques- 
tion was  raised  of  record  or  decided  in  the  Court  of 
Common  Pleas  where  the  suit  was  commenced. 

The  city  of  Charleston  was  incorporated  in  1788,  be- 
fore the  adoption  of  the  Federal  Constitution.  Among 
other  powers  conferred  upon  the  city  councils  was  one 
to  ''  make  such  assessments  on  the  inhabitants  of 
Charleston,  or  those  who  hold  taxable  property  within 
the  same,  for  the  safety,  convenience,  benefit,  and  ad- 
vantage of  the  city,  as  shall  appear  to  them  expedient.'* 
It  was  under  this  authority,  repeated  in  subsequent 
legislation,  the  city  ordinances  of  1870  and  1871  were 
made.  It  may  well  be  doubted  whether  the  acts  of  the 
legislature  were  intended  to  empower  the  city  to  tax 
for  its  own  benefit  the  debts  it  might  owe  to  its  credit- 
ors, especially  to  its  non-resident  creditors.  Debts  are 
not  property.  A  non-resident  creditor  cannot  be  said 
to  be,  in  virtue  of  a  debt  due  to  him,  a  holder  of  prop- 
erty witUn  the  city,  and  the  city  councils  were  author- 
ized to  nuUce  assessments  only  upon  the  inliabitants  of 
Charleston,  or  those  holding  taxable  property  within 
the  same.  To  that  extent  the  Supreme  Court  of  the 
State  has  decided  the  city  has  power  to  assess  for  tax- 
ation. That  decision  we  have  no  authority  to  review. 
But  neither  the  charter  itself  nor  any  subsequent  acts 
of  legislation  directly  or  expressly  interfered  with  any 
debts  due  by  the  city  or  gave  to  tlie  city  any  power  over 
them.  They'simply  gave  limited  legislative  power  to  the 
city  councils.  It  was  not  until  the  ordinances  were 
passed  under  supposed  authority  of  the  legisla- 
tive act  that  their  provisions  became  the  law  of 
the  State.  It  was  only  when  the  ordinances  as- 
sessed a  tax  upon  the  city  debt  and  required  a 
part  of  it  to  be  withheld  from  the  creditors,  that  it 
became  the  law  of  the  State  that  such  a  withholding 
could  be  made.  The  validity  of  the  authority  given 
by  the  State,  as  well  as  the  validity  of  the  ordinances 
themselves,  was  necessarily  before  the  Court  of  Com- 
mon Pleas  when  this  case  was  tried,  and  no  judgment 
could  have  been  given  for  the  defendants  without  de- 
termining that  the  ordinances  were  laws  of  the  State, 
not  impairing  the  obligation  of  the  contracts  made  by 
the  city  with  the  plalntilT.  And  when  the  case  was  re- 
moved into  the  Supreme  Court  of  the  State,  that  court 
understood  a  Federal  question  to  be  t>efore  it.  One  of 
the  grounds  of  the  notice  of  the  appeal  was  **  that  such 
a  tax  is  a  violation  of  good  faith  in  the  contract  of 


loan,  impairs  the  obligation  of  said  contract,  and  is, 
therefore,  unconstitutional  and  void.**    It  is  plain, 
therefore,  that  both   in  the  Common  Pleas  and  in 
the  Supreme   Court   of  the  State  a  Federal   ques- 
tion was  presented  by  the  pleadings  and  was  de- 
cided, —  decided    in    favor    of    the    State    legisla- 
tion and  against  a  right  the  plaintiff  claims  he  has 
under  the  Constitution  of  the  United  States.    The 
city  ordinances  were  in  question  on  the  ground  of  their 
repugnancy  to  the  inhibition  upon  the  States  to  make 
any  law  impairing  the  obligation  of  contracts,  and  the 
decision  was  in  favor  of  their  validity.    Nothing  ^se 
was  presented  for  decision,  unless  it  be  the  question 
whether  the  acts  of  the  State  legislature  authorized 
the  ordinances,  and  that  was  ruled  affirmatively.    The 
jurisdiction  of  this  court  over  the  judgments  of  the 
highest  courts  of  the  States  is  not  to  be  avoided  by 
the  mere  absence  of  express  reference  to  some  pro- 
vision of  the  Federal  Constitution.    Wherever  rights 
acknowledged  and  protected  by  that  instrument  are 
denied  or  invaded  under  the  shield  of  State  legislation 
this  court  is  authorized  to  interfere.    The  form  and 
mode  in  which  the  Federal  question  is  raised  in  the 
State  court  is  of  minor  importance,  if,  in  fact,  it  was 
raised  and  decided.    The  act  of  Congress  of  1807  gives 
jurisdiction  to  this  court  over  final  judgments  in  the 
highest  courts  of  a  State  in  suits  **  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States,  and  the  decision  is  in  favor  of 
their  validity.*'     Not  a  word  is  said  respecting  the 
mode  in  which  it  shall  be  made  to  appear  that  such  a 
question  was  presented  for  decision.    In  the  present 
case  it  was  necessarily  involved,  without  any  formal 
reference  to  any  clause  in  the  Constitution,  and  it  is 
difficult  to  see  how  any  such  reference  could  have  been 
made  to  appear  expressly. 

In  questions  relating  to  our  jurisdiction,  undue  im- 
portance is  often  attributed  to  the  inquiry  whether 
the  pleadings  in  the  State  court  expressly  assert  a 
right  under  the  Federal  Constitution.  The  true  test 
is,  not  whether  the  record  exhibits  an  express  state- 
ment that  a  Federal  question  was  presented,  but 
whether  such  a  question  was  decided,  and  decided  ad- 
versely to  the  Federal  right.  Eveiywhere  in  our  de- 
cisions it  has  been  held  that  we  may  review  the  judg. 
ments  of  a  State  court  when  the  determinatiou  or 
judgment  of  that  court  could  not  have  been  given 
without  deciding  upon  a  right  or  authority  claimed  to 
exist  under  the  Constitution,  laws,  or  treaties  of  the 
United  States,  and  deciding  against  that  right.  Very 
little  importance  has  been  attached  to  the  inquiry 
whether  the  Federal  question  was  formally  raised.  In 
CroweU  v.  Randall,  10  Peters,  368,  it  was  laid  down, 
after  a  review  of  almost  all  our  previous  decisions, 
**  that  it  is  not  necessary  the  question  should  appear 
on  the  record  to  have  l>een  raised,  and  the  decision 
made  in  direct  and  positive  terms,  in  ipsiBsimia  verbis, 
but  that  it  is  sufficient  if  it  appears  by  dear  and  neces- 
sary intendment  that  the  question  must  have  l>een 
raised,  and  must  have  been  decided,  in  order  to  have 
induced  the  judgment.**  This  case  was  followed  by 
Armstrong  et  al.  v.  Treasurer,  16  Pet.  281,  where  it 
was  held  sufficient  to  give  this  court  jurisdiction  if  it 
appear  from  the  record  of  the  State  court  that  the 
Federal  question  was  necessarily  involved  in  the  de- 
cision and  that  the  court  could  not  have  given  the 
judgment  or  decree  which  they  passed  without  de- 
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oiding  it.  See,  also,  Bridge  Proprietors  y.  Hohoken 
Company,  1  Wall.  116,  and  Fumum  v.  Nichol,  8  id.  44. 

That  involved  in  the  jadgment  of  the  Court  of  Com- 
mon Pleas  and  in  that  of  the  Sapreme  Coart  of  the 
State  was  a  decision  that  the  city  ordinances  of 
Charleston  were  valid,  that  they  did  control  the  con- 
tract of  the  city  with  the  piaintili;  and  that  they  did 
not  impair  its  obligations  is  too  plain  for  argument. 
The  plaintiff  complains  that  the  city  has  not  fully  per- 
formed its  contracts  according  to  their  terms,  and  it 
has  paid  only  four  per  cent  interest  instead  of  six  per 
cent  which  it  promised  to  pay,  and  that  it  has  re- 
tained two  per  cent  of  the  interest  for  its  own  use. 
The  city  admits  all  this,  but  attempts  to  justify  its 
retention  of  one- third  of  what  it  promised  to  pay  by 
pleading  its  own  ordinances  directing  its  officer  to 
withhold  the  two  per  cent  of  the  interest  promised 
whenever  it  became  due  and  payable  according  to  the 
stipulations  of  the  contract,  calling  the  amount  de- 
tained a  tax.  Of  course  the  question  is  directly  pre- 
sented whether  the  ordinances  are  a  justification; 
whether  they  can  and  do  relieve  the  debtor  from  fall 
compliance  with  the  promise ;  In  other  words,  whether 
the  ordinances  are  valid  and  may  lawfully  be  applied 
to  the  contract.  The  court  gave  judgment  for  the 
defendant,  which  would  have  been  impossible  had  it 
not  been  held  that  they  have  the  force  of  law,  not- 
withstanding the  Constitution  of  the  United  States, 
and  the  Supreme  Court  affirmed  the  judgment.  Our 
jurisdiction,  therefore,  is  manifest. 

We  come,  then,  to  the  question  whether  the  ordluau- 
oes  decided  by  the  court  to  be  valid  did  impair  the 
obligation  of  the  city's  contract  with  the  plaintiff. 
The  solution  of  this  question  depends  upon  a  correct 
understanding  of  what  that  obligation  was.  By  the 
certificates  of  stock,  or  city  loan,  held  by  the  plaintiff, 
the  city  assumed  to  pay  to  Mm  the  sum  mentioned  in 
them,  and  to  pay  six  per  cent  Interest  In  quarterly 
payments.  The  obligation  undertaken,  therefore,  was 
both  to  pay  the  Interest  at  the  rate  specified,  and  to 
pay  it  to  the  plaintijy.  Such  was  the  contract  and  such 
was  the  whole  contract.  It  contained  no  reservation 
or  restriction  of  the  duty  described.  But  the  city  or- 
dinances. If  they  can  have  any  force,  change  both  the 
form  and  effect  of  the  undertaking.  They  are  the  lan- 
guage of  the  promisor.  In  substance  they  say  to  the 
creditor:  "True,  our  assumption  was  to  pay  to  you 
quarterly,  a  sum  of  money  eqnal  to  six  per  cent  per  an- 
num on  the  debt  we  owe  you.  Such  was  our  express 
engagement.  But  we  now  lessen  our  obligation.  In- 
stead of  paying  all  the  Interest  to  you  we  retain  a  part 
for  ourselves,  and  substitute  the  part  retained  for  a 
part  of  what  we  expressly  promised  you.**  Thus  ap- 
plying the  ordinances  of  the  contract  it  becomes  a  very 
different  thing  from  what  it  was  when  it  was  made, 
and  the  change  is  effected  by  legislation,  by  ordinances 
of  the  city,  enacted  under  asserted  authority  of  laws 
passed  by  the  legislature.  That  by  such  legislation 
the  obligation  of  the  contract  is  impaired  Is  manifest 
enough,  unless  it  can  be  held  there  was  some  Implied 
reservation  of  a  right  In  the  creditor  to  change  Its 
terms,  a  right  reserved  when  the  contract  was  made— 
unless  some  power  was  withheld,  not  expressed  or  dis- 
closed, but  which  entered  into  and  limited  the  express 
undertaking.  But  how  that  can  be~how  an  express 
contract  can  contain  an  implication,  or  consist  with  a 
reservation  directly  contrary  to  the  words  of  the  in- 
strument, has  never  yet  been  discovered. 

It  has  been  strennously  argued  on  behalf  of  the  de- 


fendant that  the  State  of  South  Carolina  and  the  city 
council  of  Charleston  possessed  the  power  of  taxation 
when  the  contracts  were  made;  that  by  the  contracts 
the  city  did  not  surrender  this  power;  that,  therefore, 
the  contracts  were  subject  to  its  possible  exercise,  and 
that  the  city  ordinances  were  only  an  exertion  of  it. 
We  are  told  the  power  of  a  State  to  Impose  taxes  upon 
subjects  within  Its  jurisdiction  is  unlimited  (with 
some  few  exceptions)  and  that  it  extends  to  every  thing 
that  exists  by  Its  authority  or  is  introduced  by  its  per- 
mission. Hence  it  is  inferred  that  the  contracts  of  the 
city  of  Charleston  were  made  with  reference  to  this 
power  and  In  subordination  to  it. 

All  this  may  be  admitted,  but  it  does  not  meet  the 
case  of  the  defendant.  We  do  not  question  the  exist- 
ence of  a  State  power  to  levy  taxes  as  claimed,  nor  the 
subordination  of  contracts  to  It,  so  far  as  It  is  unre- 
strained by  constitutional  limitation.  But  the  power 
is  not  without  limits,  and  one  of  its  limitations  Is 
found  in  the  clause  of  the  Federal  Constitution,  that 
no  State  shall  pass  a  law  impairing  the  obligation  of 
contracts.  A  change  of  the  expressed  stipulations  of 
a  contract,  or  a  relief  of  a  debtor  from  strict  and  lite- 
ral compliance  with  Its  requirements,  can  no  more  be 
effected  by  an  exertion  of  the  taxing  power  than  it  can 
be  by  the  exertion  of  any  other  power  of  a  State  legis- 
lature. The  constitutional  provision  against  impairing 
contract  obligations  is  a  limitation  upon  the  taxing 
power  as  well  as  upon  all  legislation,  whatever  form  it 
may  assume.  Indeed,  attempted  State  taxation  Is 
the  mode  most  frequently  adopted  to  ttteot  contracts 
contrary  to  the  constitutional  inhibition.  It  most 
frequently  calls  for  the  exercise  of  our  supervisory 
power.  It  may,  then,  safely  be  affirmed  that  no  State, 
by  virtue  of  its  taxing  power,  can  say  to  a  debtor, 
"you  need  not  pay  to  your  creditor  all  of  what  you 
have  promised  to  him.  You  may  satisfy  your  duty  to 
him  by  retaining  a  part  for  yourself,  or  for  some  mu- 
nicipality, or  for  the  State  treasury.**  Much  less  can 
a  city  say,  we  will  tax  our  debt  to  you,  and  in  virtue 
of  the  tax  withhold  a  part  for  our  own  use. 

What,  then.  Is  meant  by  the  doctrine  that  contracts 
are  made  with  reference  to  the  taxing  power  resident 
in  the  State,  and  in  subordination  to  it?  Is  it  meant 
that  when  a  person  lends  money  to  a  State,  or  to  a 
municipal  division  of  the  State  having  the  power  of 
taxation,  there  is  in  the  contract  a  tacit  reservation  of 
a  right  in  the  debtor  to  raise  contributions  out  of  the 
money  promised  to  be  paid  before  payment  f  That 
cannot  be,  because  if  it  could,  the  contract  (In  the 
language  of  Alexander  Hamilton)  would  "involve 
two  contradictory  things:  an  obligation  to  do  and 
a  right  not  to  do— an  obligation  to  pay  a  certain 
sum  and  a  right  to  retain  It  In  the  shape  of  a  tax.  It 
Is  against  the  rules  both  of  law  and  of  reason  to  ad- 
mit by  Implication  in  the  construction  of  a  contract  a 
principle  which  goes  in  destruction  of  It.**  The  truth 
Is,  States  and  cities,  when  they  borrow  money  and 
contract  to  repay  it  with  Interest,  are  not  acting  as 
sovereignties.  They  come  down  to  the  level  of  ordi- 
nary individuals.  Their  contracts  have  the  same 
meaning  as  that  of  similar  contracts  between  private 
persons.  Hence,  instead  of  there  being  in  the  under- 
taking of  a  State  or  city  to  pay,  a  reservation  of  a 
sovereign  right  to  withhold  payment,  the  contract 
should  be  regarded  as  an  assurance  that  such  a  right 
will  not  be  exercised.  A  promise  to  pay,  with  a  re- 
served right  to  deny  p]^jQ|^^og^  t]ie.^eQ$  of  J^lie  prom- 
ise, is  an  absurdity.  ^  ^ 
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Is,  theii^  property  which  oonslsts  in  the  promite  of  a 
State,  or  of  a  municipality  of  a  State,  beyond  the 
reach  of  taxation  7  We  do  not  affirm  that  it  is.  A 
State  may  undoubtedly  tax  any  of  its  creditors  within 
its  jurisdiction  for  the  debt  due  to  him,  and  regulate 
the  amount  of  the  tax  by  the  rate  of  Interest  the  debt 
bears,  if  its  promise  be  left  unchanged.  A  tax  thus 
laid  impairs  no  obligation  assumed.  It  leaves  the  con- 
tract untouched.  But  until  payment  of  the  debt  or 
interest  has  been  made,  as  stipulated,  we  think  no  act 
of  State  sovereignty  can  woric  an  exoneration  from 
what  has  been  promised  to  the  creditor,  namely,  pay- 
ment to  him,  without  a  violation  of  the  Constitution. 
**The  true  rule  of  every  case  of  property  founded  on 
contract  with  the  government  is  this :  It  must  first 
be  reduced  into  possession,  and  then  it  will  become 
subject  in  common  with  other  similar  property  to  the 
right  of  the  government  to  raise  contributions  upon 
it.  It  may  be  said  that  the  government  may  fulfill 
this  principle  by  paying  the  interest  with  one  hand 
and  talcing  back  the  amount  of  the  tax  with  the  other. 
But  to  this  the  answer  is,  that  to  comply  truly  with 
the  rule  the  tax  must  be  upon  all  the  money  of  the 
community,  not  upon  the  particular  portion  of  it 
which  is  paid  to  the  public  creditors,  and  it  ought  to 
be  so  regulated  as  not  to  include  a  lien  upon  the  fund. 
The  creditor  should  be  no  otherwise  acted  upon  than 
as  any  other  possessor  of  moneys,  and  consequently 
the  money  he  receives  from  the  public  can  thus  only 
be  a  fit  subject  of  taxation  when  it  is  entirely  separa- 
ted '*  (from  the  contract)  **  and  thrown  undistinguished 
into  the  common  mass.'*— 8  Hamilton  Works,  514  et 
seq.  Thus  only  can  contracts  with  the  State  be  al- 
lowed to  have  the  same  meaning  as  all  other  similar 
contracts  have. 

Such  limitations  of  the  power  of  State  taxation  we 
have  heretofore  recognized.  We  have  held  property 
in  one  stage  of  Its  ownership  not  to  be  taxable  and  in 
a  succeeding  stage  to  be  taxable.  Those  decisions  are 
not  without  some  analogy  to  the  rule  we  have  men- 
tioned. Thus,  in  Broton  v.  Maryland^  12  Wheaton, 
41&  441,  where  it  was  held  that  a  State  tax  could  not 
bo  levied,  by  the  requisition  of  a  license,  upon  impor- 
ters of  merchandise  by  the  bale  or  package,  or  upon 
other  persons  selling  the  goods  imported  by  the  bale 
or  package,  Biarshall,  C.  J.,  considering  both  the  pro- 
hibition upon  States  against  taxing  imports  and  their 
general  power  to  tax  persons  and  property,  said: 
**  Where  the  importer  has  so  acted  upon  the  thing  im- 
ported that  it  has  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  country,  it  has,  perliaps, 
lost  its  distinctive  character  as  an  import  and  has  be- 
come subject  to  the  taxing  power  of  the  State.**— Fide, 
also,  Woodruff  v.  Parham,  8  WalL  122;  StaU  Tax  on 
Railway  Qroaa  Receipts,  15  id.  295.  A  tax  on  in- 
come derived  from  contracts,  if  it  does  not  prevent 
the  receipt  of  the  income,  cannot  be  said  to  vary  or 
lessen  the  debtor's  obligation  imposed  by  the  con- 
tracts. 

In  opposition  to  the  conclusion  we  have  reached  we 
are  referred  to  the  Champaign  County  Bank  v.  Smith, 
7  Ohio  State,  42,  and  People  v.  Home  Ins.  Co.,  29  Cal. 
533,  in  which  it  is  said  the  power  of  a  State  to  tax  its 
own  bonds  was  sustained.  We  do  not,  however,  regard 
those  cases  as  in  conflict  with  the  opinion  we  now  hold ; 
and  if  they  were  they  would  not  control  our  judg- 
ment when  we  are  called  upon  to  determine  the  mean- 
ing and  extent  of  the  Federal  Ckinstltution.  In  the 
former  it  appeared  that  the  tax  collected  was  in  virtue 


of  an  assessment  of  State  bonds  belonging  to  the  bank, 
but  deposited  with  the  auditor  of  State  as  security 
for  the  circulating  notes  of  the  company.  The  tax 
thus  assessed  having  been  carried  into  the  duplicate, 
the  collector  seized  and  i^>propriated  the  bank  notes 
and  money  of  the  bank,  and  suit^as  brought  to  re- 
cover the  amount  so  taken.  In  sustaining  a  demurrer 
to  the  petition  the  court  held,  it  is  true,  that  a 
State  has  power  to  tax  its  own  l>onds  equally  with 
other  property,  and  that  the  exercise  of  such  a  power 
involves  no  violation  of  a  contract.  But  it  was  not 
held  that  the  State  could  collect  the  tax  by  withhold- 
ing from  the  creditor  any  part  of  what  the  State  had 
assumed  to  pay.  The  tax  was  laid,  not  upon  the  debt, 
but  upon  the  creditor,  and  it  was  collected,  not  out  of 
what  the  State  owed,  but  out  of  the  general  property 
of  the  bank.  Neither  by  the  assessment  nor  in  the 
collection  was  there  any  interference  with  the  con- 
tract. In  The  People  v.  The  Home  Insurance  Company 
the  question  was  whether  bonds  of  the  State  of  Cali- 
fornia, belonging  to  a  New  York  insurance  company, 
but  deposited  and  kept  in  the  State,  as  required  by  an 
act  to  tax  and  regulate  foreign  insurance  companies 
doing  busincM  in  the  State,  were  assessable  for  taxa- 
tion there.  It  was  ruled  that  they  were.  This  case, 
no  more  tlian  the  former,  meets  the  question  we  have 
before  us.  It  certainly  does  not  hold  that  a  State  or  a 
city  by  virtue  of  its  taxing  power  can  convert  its  un- 
dertaking to  pay  a  debt  bearing  six  per  cent  interest 
into  one  bearing  only  four. 

These  are  the  only  cases  cited  to  us  as  directly  sus- 
taining the  judgment  we  have  now  in  view.  How  far 
short  of  sustaining  it  they  are  must  be  apparent.  And 
we  know  of  none  that  are  more  in  point.  It  seems  in- 
credible that  there  can  be  any,  for  as  we  said  in  State 
Tax  V.  Pennsylvania,  15  WalL  820,  **  the  law  which  re- 
quires the  treasurer  of  the  company  (indebted)  to  re- 
tain five  per  cent  of  the  interest  due  to  the  non-resi- 
dent l>ondholder  is  not  *  *  *  a  legitimate  exercise  of 
the  taxing  power.  It  is  a  law  which  interferes  between 
the  company  and  the  bondholder,  and  under  the  pre- 
tense of  levying  a  tax  commands  the  company  to 
withhold  a  portion  of  the  stipulated  interest  and  pay 
it  over  to  the  State.  It  is  a  law  which  thus  impairs  the 
obligation  of  the  contract  between  the  parties.  The 
obligation  of  a  contract  depends  upon  its  tenns  and  the 
means  which  the  law  in  existence  at  the  time  affords 
for  its  enforcement.  A  law  which  alters  the  terms  of 
a  contract  by  imposing  new  conditions,  or  dispensing 
with  those  expressed,  is  a  law  which  impairs  its  obli- 
gation, for  such  a  law  *  *  *  relieves  the  parties  from 
the  moral  duty  of  performing  the  original  stipulations 
of  the  contract,  and  it  prevents  their  legal  enforce- 
ment.** What  was  thus  said,  it  is  true,  was  in  a  case 
where  the  question  was  whether  a  tax  thus  imposed 
upon  a  non-resident  holder  of  bonds  issued  by  a 
company  chartered  by  the  State  was  warranted  by  the 
Constitution.  But  so  far  as  it  spealcs  of  what 
constitutes  impairing  contract  obligation  it  is  applica- 
ble in  its  fullest  extent  to  all  legislation  affecting  con 
tracts,  no  matter  who  may  be  the  parties. 

We  do  not  care  now  to  enter  upon  the  consideration 
of  the  question  whether  a  State  can  tax  a  debt  due  by 
one  of  its  citizens  or  municipalities  to  a  non-resident 
creditor,  nor  whether  it  has  any  jurisdiction  over  such 
a  creditor  or  over  the  credit  he  owns.  Such  a  discus- 
sion is  not  necessary,  and  it  may  be  doubtful  whether 
the  question  is  presented  to  us  by  this  record. 

It  is  enough  for  the  present  case  that  we  hold,  as  we 
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do,  that  no  manioipallty  of  a  State  oaa  bj  its  own 
ordinances,  under  the  gaise  of  taxation,  relieve  itself 
from  performing  to  the  letter  all  that  it  has  expressly 
promised  to  its  creditors. 

There  is  no  more  Important  provision  in  the  Federal 
Gonstitation  than  the  one  which  prohibits  States  from 
passing  laws  impairing  the  obligation  of  contracts,  and 
it  is  one  of  the  highest  duties  of  this  court  to  talce  care 
the  prohibition  shall  neither  be  evaded  nor  frittered 
away.  Complete  effect  must  be  given  to  it  in  all  its 
spirit.  The  inviolability  of  contracts  and  the  duty  of 
performing  them,  as  mode,  are  foundations  of  all  well 
ordered  society,  and  to  prevent  the  removal  or  dis- 
turbance of  these  foundations  was  one  of  the  great 
objects  for  which  the  Constitution  was  framed. 

The  judgment  of  the  Supreme  Court  of  South  Caro- 
lina is  reversed,  and  the  record  is  remitted  with  in- 
structions to  proceed  in  accordance  with  this  opinion. 
Miller  and  Hunt,  JJ.,  dissenting. 

We  are  of  opinion  that  the  power  of  taxation  found 
in  the  charter  of  the  city  of  Charleston  long  before  the 
contract  was  made  which  is  here  sued  on,  entered,  like 
all  other  laws,  into  the  contract  and  became  a  part  of 
it.  In  other  words,  the  contract  was  made  subject  to 
this  power  of  taxation  by  the  city  of  Charleston  as 
found  in  her  charter  from  1781  to  the  present  time. 

The  imposition  and  collection  of  this  tax  cannot, 
therefore,  impair  the  obligation  of  a  contract  which 
was  made  subject  to  her  right  to  exercise  that  power. 
We  therefore  dissent. 


TRIAL  OF  EXTRADITED  CRIMINALS  FOR  OF- 
FENSES NOT  NAMED  IN  TREATY. 

KENTUCKY  COURT  OP  APPEALS.  APRIL  17,  IflTS. 

COXXONWBALTH  V.  HAWXS. 

The  right  of  one  goyernment  to  demand  and  receive  from 
aootber  the  custody  of  an  offender  who  has  sought 
asylum  upon  its  soil,  depends  upon  the  existence  of 
treaty  stipulations  between  them,  and  in  all  oases  is  de- 
rived from  and  is  measured  and  restricted  by  the  pro- 
visions, express  and  implied,  of  the  treaty. 

A  fugitive  from  justice  was,  under  the  provisions  of  the 
extradition  treaty  of  1842.  between  this  country  and 
Great  Britain,  surrendered  by  the  Canadian  authorities 
to  be  tried  in  Kentucky  upon  an  Indictment  for  for^ 
gery.  Held,  that  be  eould  not,  while  in  the  custody 
of  the  court,  under  such  surrender,  be  tried  upon  an  in- 
dictment for  embezzlement. 

APPEAL  by  the  Commonwealth  from  an  order  of 
the  Kenton  Criminal  Court  directing  that  the  de- 
fendant. Smith  N.  Hawes,  Indicted  for  eml>ez2lement, 
be  not  held  in  custody,  and  that  the  case  against  him 
be  not  placed  on  the  docket .  The  facts  appear  in  the 
opinion. 

T.  E,  Mo98  and  W,  W.  CUary^  for  appellant. 

J.  Q,  CcurlisU  and  J.  W.  SUivemony  for  appellee. 

LiNPSAT,  C.  J.  Smith  N.  Hawes  stood  indicted  in 
the  Kenton  Criminal  Court  for  uttering  forged  peif^t^ 
for  embezzlement,  and  also  upon  four  separate  and  dis- 
tinct charges  of  forgery.  He  was  found  to  be  a  resi- 
dent of  the  town  of  London,  in  the  Dominion  of  Can- 
ada, and  in  February^  1877,  was  demanded  by  the 
President  of  the  United  States,  and  surrendered  by 
the  Canadian  authorities  to  answer  ttiree  of  said 
charges  of  forgery. 

As  to  the  fourth  charge,  the  evidence  of  his  crimi- 
nality was  not  deemed  sufficient,  and  that  alleged  of- 
fense was  omitted  from  the  warrant  of  extradition. 

The  demand  and  surrender  were  made  in  yirtue  of, 


and  pursuant  to,  the  tenth  article  of  the  treaty  con- 
cluded August  9th,  1842,  between  the  Kingdom  of 
Great  Britain  and  the  United  States  of  America. 

The  attorney  for  the  Commonwealth  caused  two  of 
the  indictments  for  forgery  to  be  dismissed.  Hawes 
was  regularly  tried  under  each  of  the  remaining  two, 
and  in  each  case  a  Judgment  of  acquittal  was  rendered 
in  his  favor,  upon  a  verdict  of  not  guilty. 

After  all  this,  however,  the  officers  of  Kenton  county 
continued  to  hold  him  in  custody,  and  finally,  on  mo- 
tion of  the  attorney  for  the  Commonwealth,  one  of 
the  indictments  for  em'bezzlement  was  set  down  to  be 
triedon  the  6th  day  of  July,  1877.  Further  action  was 
postponed  from  time  to  time  until  the  21st  of  August, 
1877,  when  Hawes  presented  his  affidavit,  setting  out 
all  the  facts  attending  his  surrender,  and  the  purposes 
for  which  it  was  made,  and  moved  the  court  to  con- 
tinue all  the  indictments  then  pending  against  him, 
and  to  surrender  him  to  the  authorities  of  the  United 
States,  to  be  by  them  returned  or  permitted  to  return 
to  his  domicile  and  asylnm  in  the  Dominion  of  Canada. 
This  motion  was  subsequently  modified  to  the  extent 
that  the  court  was  aslced  to  set  aside  the  returns  of  the 
sheriff  on  the  various  bench  warrants  under  which  he 
had  been  arrested,  and  to  release  him  from  custody. 

The  court,  in  effect,  sustained  this  modified  motion, 
and  ordered  **  that  the  cases  of  the  CommonwMiUth  of 
Kentucky  v.  Smith  N,  Hatoes,  for  embezzlement,  and 
for  uttering  forged  instruments  with  intent,  etc.,  be 
continued,  and  be  not  again  placed  on  the  doclcet  for 
trial,  and  that  said  Hawes  be  not  held  in  custody  until 
the  further  order  of  this  court." 

From  said  order  the  Commonwealth  has  prosecuted 
this  appeaL  It  is  not  final  in  its  nature,  but  under  the 
provisions  of  sections  885  and  887  of  the  Criminal  Code 
of  Practice,  it  may  nevertheless  be  reviewed  by  this 
court. 

It  was  the  opinion  of  the  learned  judge  (Jackson) 
who  presided  inthe  court  below,  that  the  tenth  article 
of  the  treaty  of  1842  impliedly  prohibited  the  govern- 
ment of  the  United  States  and  the  Commonwealth  of 
Kentucky  from  proceeding  to  try  Hawes  for  any  other 
ofibuse  than  one  of  those  for  which  he  had  been  extra- 
dited, without  first  affording  him  an  opportunity  to 
return  to  Canada,  and  that  he  could  not  be  lawfully 
held  in  custody  to  answer  a  charge  for  which  he  could 
not  be  put  upon  trial. 

The  correctness  of  this  opinion  depends  on  the  true 
construction  of  the  tenth  article  of  the  treaty,  and 
also  on  the  solution  of  the  question  as  to  how  far  the 
judicial  tribunals  of  the  Federal  and  State  govern- 
ments are  required  to  take  cognizance  of,  and  in  proper 
cases  to  give  effect  to,  treaty  stipulations  between  our 
own  and  foreign  governments. 

Section  2,  article  6  of  the  Federal  Constitution,  de- 
clares that :  "  This  Constitution,  and  the  laws  of  the 
United  States,  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  law 
of  the  land,  and  the  judges  of  every  State  shall  be 
bound  thereby,  any  thing  in  the  Constitution  or  laws 
of  any  State  to  the  contrary  notwithstanding.'* 

It  will  thus  be  seen  that  with  us  a  public  treaty  is 
not  merely  a  compact  or  bargain  to  be  carried  out  by 
the  executive  and  legislative  departments  of  the  gen- 
eral government,  but  a  living  law,  operating  upon  and 
binding  the  judicial  tribunals,  State  and  Federal,  and 
these  tribunalB  are  under  the  same  obligation  to  notice 
and  give  it  effect,  as  they  are  to  notice  and  enforce  the 
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Ooiistitution,  and  the  laws  of  CongreBa  made  iu  pur- 
saanoe  thereof. 

"  A  treaty  is  in  its  nature  a  compact  between  two 
nations,  not  a  legislative'  act.  It  does  not  generally 
effect  of  itself  the  object  to  be  accomplished,  especially 
so  far  as  its  object  is  iufra-territoiial,  but  is  carried 
into  execution  by  the  sovereign  powers  of  the  respect- 
ive parties  to  the  instrument.  In  the  United  States  a 
different  principle  is  established.  Our  Constitution 
declares  a  treaty  to  be  the  law  of  the  land.  It  is  con- 
sequently to  be  regarded  in  the  courts  of  justice  as 
equivalent  to  an  act  of  the  Legislature  whenever  it  op- 
erates of  itself,  without  the  aid  of  any  legislative  pro- 
vision.*' Foster  v.  Neilsony  2  Peters,  268,  per  Chief 
Justice  MarshalL 

When  it  is  provided,  by  treaty,  that  certain  acts 
shall  not  be  done,  or  that  certain  limitations  or  restric- 
tions shall  not  be  disregarded  or  exceeded  by  the  con- 
tractijig  parties,  the  compact  does  not  need  to  be  supple- 
mented by  legislative  or  executive  action,  to  authorize 
the  courts  of  justice  to  decline  to  override  these  limi- 
tations, or  to  exceed  the  prescribed  restrictions,  for 
the  palpable  and  all-sufficient  reason,  that  to  do  so 
would  be  not  only  to  violate  the  public  faith,  but  to 
transgress  the  '*  supreme  law  of  the  land.'* 

A  different  rule  seems  to  have  been  intimated  in  the 
case  of  Caldwell  (8  Bhickford,  C.  C.  Reports,  ISl),  but 
the  real  decision  rendered  in  that,  as  in  the  subsequent 
case  of  Lawrence  (18  Blackford,  0.  O.  Reports,  295), 
decided  by  the  same  judge,  was,  that  extradition  pro- 
ceedings had  pursuant  to  the  treaty  under  considera- 
tion, do  not  by  their  nature  secure  to  the  person  sur- 
rendered, immunity  from  prosecution  for  oflianses 
other  than  the  one  upon  which  the  surrender  is  made, 
and  the  intimation  in  Caldwell's  case,  that  the  judici- 
ary may  leave  it  to  the  executive  department  to  inter- 
fere to  preserve  and  protect  ttie  good  faith  of  the  gov- 
ernment in  a  case  like  this,  is  at  the  most  but  a  dictum. 
The  tenth  article  of  the  treaty  of  1842  is  as  follows : 

**  It  is  agreed  that  the  United  States  and  Her  Britan- 
nic Majesty.shall,  upon  mntual  requisitions  by  them, 
or  their  ministers,  officers,  or  authorities,  reH>ectively 
made,  deliver  up  to  justice  all  persons,  who,  being 
charged  with  the  crime  of  murder  or  assault  with  in- 
tent to  commit  murder,  or  piracy,  or  arson,  or  robbery, 
or  forgery,  or  the  utterance  of  forged  paper,  commit- 
ted within  the  jurisdiction  of  either,  shall  seek  an 
asylum,  or  shall  be  found  within  the  territories  of  the 
other  :     Provided,  that  this  shall  only  be  done  upon 
such  evidence  of  criminality  as,  according  to  the  laws 
of  the  place  where  the  fugitive  or  person  so  charged 
shaU  be  found,  would  justify  his  apprehension  and 
commitment  for  trial,  IT  the  crime  or  offense  had  there 
been  committed;  and  the  respective  judges  and  other 
magistrates  of  the  two  governments  shall  have  power, 
jurisdiction,  and  authority,  upon  complaint  made  un- 
der oath,  to  issue  a  warrant  for  the  apprehension  of 
the  fugitive  or  person  so  charged,  that  he  may  be 
brought  befq^  such  judges  or  other  magistrates,  re- 
spectively, to  the  eud  that  the  evidence  of  criminaliiy 
may  be  heard  and  considered ;  and  if,  on  such  hear^ 
iug,  the  evidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shall  be  the  duty  of  the  examining  judge  or 
magistrate  to  certify  the  same  to  the  proper  executive 
authority,  that  a  warrant  may  lasue  for  the  surrender 
of  such  fugitive." 

It  will  he  seen  that  the  trial  and  punishment  of 
the  surrendered  fugitive  for  crimes  other  than  those 


mentioned  in  (the  treaty  is  not  prohibited  in  terms, 
and  that  fact  is  regarded  as  of  controlling  importance 
by  those  who  hold  to  the  view  that  Hawes  was  not 
entitled  to  the  immunity  awarded  him  by  the  court 
below.  But  if  the  prohibition  can  be  fairly  implied 
from  the  language  and  general  scope  of  the  treaty,  con- 
sidered in  connection  with  the  purposes  the  contrsot- 
ing  parties  had  in  view,  and  the  nature  of  the  subject 
about  which  they  were  treating,  it  is  entitled  to  like 
respect,  and  will  be  as  sacredly  observed  as  though  it 
was  expressed  in  clear  and  unambiguous  terms. 

Public  treaties  are  to  l>e  fairly  interpreted,  and  the 
intention  of  the  contracting  parties  to  be  ascertained 
by  the  application  of  the  same  rules  of  construction, 
and  the  same  course  of  reasoning  which  we  apply  to 
the  interpretation  of  private  contracts. 

By  the  enumeration  of  seven  well-defined  crimes 
for  which  extradition  may  be  had,  the  parties  plainly 
excluded  the  idea  that  demand  might  be  made  as  mat- 
ter of  right  for  the  surrender  of  a  fugitive  charged 
with  an  offense  not  named  in  the  enumeration,  no 
matter  how  revolting  or  wicked  it  may  be. 

By  providing  the  terms  and  conditions  upon  wbioli 
a  warrant  for  the  arrest  of  the  alleged  fugitive  may  be 
issued,  and  confining  the  duty  of  making  the  surren- 
der to  cases  In  which  the  evidence  of  criminality  is 
sufficient,  according  to  the  laws  uf  the  place  where 
such  fugitive  is  found,  to  justify  his  commitment  for 
trial,  the  right  of  the  demanding  government  to  de- 
cide finally  as  to  the  propriety  of  the  demand,  and  as 
to  the  evidences  of  guilt,  is  as  plainly  excluded  as  if 
that  right  had  been  denied  by  expresn  language. 

It  would  scarcely  be  regarded  an  abuse  of  the  rules 
of  construction,  from  these  manifest  restrictions,  ua- 
aided  by  extraneous  considerations,  to  deduce  the 
conclusion  that  it  was  not  contemplated  by  the  con- 
tracting parties  that  an  extradited  prisoner  should, 
under  any  circumstances,  l>e  compelled  to  defend  him- 
self against  a  charge  other  than  the  one  upon  which  he 
is  surrendered,  much  less  against  one  for  which  his 
extradition  could  not  be  demanded. 

The  consequences  to  which  the  opposite  view  may 
lead,  though  by  no  means  conclusive  against  it,  are 
nevertheless  to  receive  due  and  proper  weight. 

It  would  present  a  remarkable  state  of  case  to 
have  one  government  saying  in  sul>stance  to  the 
other:  **Tou  cannot  demand  the  surrender  of  a 
person  charged  with  embezzlement.  My  judges  or 
other  magistrates  have  no  right  or  authority, 
upon  such  a  demand,  either  to  apprehend  the  per- 
son so  accused,  pr  to  inquire  into  the  evidences  of 
his  criminality ;  and  if  they  should  assume  to  do  so, 
and  should  find  the  evidence  sufficient  to  sustain  the 
chaise,  the  proper  executive  authority  could  not  law- 
fully issue  the  warrant  for  his  surrender.  But  yoo 
may  obviate  this  defect  in  the  treaty  by  resting  your 
deinand  upon  the  chaise  of  forgery,  and  if  you  can 
make  out  a  prima  facie  case  against  the  fugitive,  you 
may  take  him  into  custody,  and  then,  without  a  breach 
of  faith,  and  without  violating  either  the  letter  or 
spirit  of  our  treaty,  compel  him  to  go  to  trial  upon  the 
indictment  for  the  non-extraditable  offense  of  em- 
bezzlement." 

And  if  this  indirect  mode  of  securing  the  surrender 
of  persons  guilty  of  other  than  extraditable  offenses 
may  be  resorted  to,  or  if  the  demand,  when  made  in 
the  utmost  good  faith,  to  secure  the  custody  of  a 
criminal  within  the  provisions  of  the  treaty,  can  be 
Digitized  by  ^_^  ^  ^   «^^^ 
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made  available  to  bring  him  to  justice  for  an  offeiise 
for  which  he  would  not  have  been  surrendered ,  then 
we  do  not  very  well  see  how  either  government  could 
oomplaiu  if  a  lawfully  extradited  fugitive  should  be 
tried  and  convicted  of  a  political  offense.  Frosecu- 
tions  for  the  crime  of  treason  are  no  more  provided 
against  by  the  treaty  than  prosecutions  for  the  crime 
of  embeuslement,  or  the  offense  of  bribing  a  public 
officer. 

Mr.  Fish,  in  his  letter  of  May  22, 1876,  to  Mr.  Hoff- 
man, in  reference  to  the  extradition  of  Winslow,  at- 
tempts to  meet  this  difficulty  by  saying  that '  *  neither 
the  extradition  clause  in  the  treaty  of  179i,  nor  in  that 
of  1842,  contains  any  reference  to  immunity  for  po- 
litical oflSenses,  or  to  the  protection  of  asylum  for  re- 
ligious refugees.  The  public  sentiment  of  both  coun- 
tries made  it  unnecessary.  Between  the  United  States 
and  Great  Britain  it  was  not  supposed  on  either  side 
that  guarantees  were  required  of  each  other  against  a 
thing  inherently  impossible,  any  more  than  by  the 
laws  of  Solon  was  a  punishment  deemed  necessary 
against  the  crime  of  parricide,  which  was  beyond  the 
possibility  of  contemplation.'' 

But  President  Tyler,  under  whose  administration 
the  treaty  of  1842  was  concluded,  evidently  thought 
that  the  guarantees  of  Immunity  to  political  refugees 
were  to  be  implied  from  the  treaty  itself,  and  not  left 
to  rest  alone  on  the  public  sentiment  of  the  two  coun- 
tries. In  communicating  the  draft  of  the  treaty  to 
the  Senate  for  its  ratification,  speaking  of  the  subject 
of  extradition,  he  said : 

**  The  article  on  the  subject,  in  the  proposed  trea^, 
is  carefully  confined  to  such  offenses  as  all  mankind 
agree  to  regard  as  heinous  and  destructive  of  the  se- 
curity of  fife  and  property.  In  this  careful  and  spe- 
cific enumeration  of  crimes,  the  object  has  been  to  ex- 
clude all  political  oflbnses,  or  criminal  charges  arising 
from  wars  or  intestine  commotions.  Treason,  mis- 
prision of  treason,  libels,  desertion  from  military'serv- 
ioe,  and  other  offenses  of  similar  character,  are  ex- 
cluded." 

This  interpretation  was  cotemporaneous  with  the 
treaty  itself,  and  deserves  the  higher  consideration, 
from  the  fact  that  it  was  contained  in  a  paper  prepared 
by  the  then  Secretary  of  State,  Mr.  Webster,  who 
represented  the  government  of  the  United  States  in 
the  negotiationsfrom  which  it  resulted. 

It  seems,  also,  that  the  extradition  article  of  the 
treaty  was  understood  in  the  same  way  by  the  British 
Parliament  in  1843.  The  act  of  Parliament  of  that  year, 
passed  for  the  purpose  of  carrying  it  into  effect,  di- 
rected that  such  persons  as  should  thereafter  be  extra- 
dited to  the  United  States  should  be  delivered  "to 
such  person  or  persons  as  shall  be  authorized,  in  the 
name  of  the  United  States,  to  receive  the  person  so 
committed,  and  to  convey  him  to  the  United  States, 
to  be  tried  for  the  crime  of  which  such  person  shall  be 
accused." 

The  precise  purpose  for  which  the  fugitive  is  to  be 
surrendered  is  set  out  in  exact  and  apt  language,  and 
the  act  negatives,  by  necessary  implication,  the  right 
here  claimed,  that  the  person  surrendered  may  be 
tried  for  an  offense  different  from  that  for  which  he 
was  extradited,  and  one  for  which  his  surrender  could 
not  have  been  demanded . 

The  American  Executive  in  1842,  and  the  British 
Parliament  in  1843,  seem  to  have  been  impressed  with 
the  conviction  that  the  treaty  secured  to  persons  sur- 
rendered under  its  provisions  an  immunity  from  trial 


for  political  offenses  far  more  stable  and  effectual  than 
the  public  sentiment  of  the  two  countries.  Experi- 
ence had  taught  them  that  in  times  of  intestine  strife 
and  civil  commotions,  the  most  enlightened  public 
sentiment  may  become  warped  and  perverted,  just  as 
it  has  taught  that  man  is  sometimes  capable  of  com- 
mitting the  unnatural  crime  of  parricide,  although 
such  a  crime  seemed  impossible  to  the  great  Athenian 
law-giver. 

And  this  view  was  adhered  to  by  Congress  in  1848, 
when  the  general  law  providing  for  the  surrender  of  , 
persons  charged  with  crime  to  the  various  governments 
with  which  we  had  treaty  stipulations  on  that  subject, 
was  passed.  After  setting  out  the  necessary  prelimi- 
nary steps,  it  was  provided  by  the  3d  section  of  that 
act,  **  That  it  shall  be  lawful  for  the  Secretary  of  State, 
under  his  liand  and  seal  of  office,  to  order  the  person 
so  committed  to  be  delivered  to  such  person  or  persons 
as  shall  be  authorized,  in  the  name  and  on  behalf  of 
such  foreign  government,  to  be  tried  for  the  crime  of 
which  such  person  shall  be  accused." 

This,  like  the  act  of  Parliament,  declares  the  pur- 
pose of  the  surrender  to  be  that  the  alleged  offender 
may  **  he  tried  for  the  crime  of  iehioh  8uc/»  person  shaU 
he  accused." 

The  maxim,  exprewio  \miM8  est  exdusio  otteritis,  may 
with  propriety  be  applied  to  each  of  these  acts,  and 
read  in  the  light  of  that  maxim,  they  are  persuasive  at 
least  of  the  construction  which,  up  to  1848,  the  two 
contracting  parties  had  placed  on  the  tenth  article  of 
the  treaty. 

The  act  of  Congress  is,  in  one  view,  more  important 
than  the  British  act  of  1843.  It  does  not  rest  alone  on 
the  proper  interpretation  of  a  particular  treaty,  and 
may  be  regarded  as  a  legislative  declaration  of  the 
American  idea  of  the  fundamental  or  underlying  prin- 
ciples of  the  international  practice  of  extradition . 

The  ancient  doctrine  that  a  sovereign  State  is  bound 
by  the  law  of  nations  to  deliver  up  persons  charged 
with,  or  convicted  of,  crimes  committed  in  another 
country,  upon  the  demand  of  the  State  whose  laws 
they  have  violated,  never  did  permanently  obtain  in 
the  United  States.  It  was  supported  by  jurists  of  dis- 
tinction, like  Kent  and  Story,  but  the  doctrine  has 
long  prevailed  with  us  that  a  foreign  government  has 
no  right  to  demand  the  surrender  of  a  violator  of  its 
laws  unless  we  are  under  obligations  to  make  the  sur- 
render, in  obedience  to  the  stipulations  of  an  existing 
treaty.  (Lawrence's  Wheaton's  on  International  Law, 
page  283,  and  authorities  cited.) 

As  said  by  Mr.  Cushing,  in  the  matter  of  Hamilton, 
a  fugitive  from  the  justice  of  the  State  of  Indiana, 
*'  It  is  the  established  rule  of  the  United  States  neither 
to  grant  nor  to  ask  for  extradition  of  criminals  as  be- 
tween us  and  any  foreign  government,  unless  in  cases 
for  which  stipulation  is  made  by  express  convention." 
(Opinions  of  Attorney-Generals,  volume  6,  page  431,) 

From  the  treatise  of  Mr.  Clark  on  the  subject  of  ex- 
tradition, we  feel  authorized  to  infer  that  this  is  the 
English  theory,  but  whether  it  is  or  not,  that  govern- 
ment certainly  would  not,  In  the  absence  of  treaty 
stipulations,  surrender  fugitives  to  a  government 
which,  like  ours,  would  refuse  to  reciprocate  its  acts  of 
comity  in  that  respect. 

The  right  of  one  government  to  demand  and  receive 
from  another  the  custody  of  an  offender  who  has 
sought  asylum  upon  its  soil,  depends  upon  the  exist- 
ence of  treaty  stipulations  between  them,  and  in  all 
cases  is  derived  from,  and  is  measured  and  restricted 
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bj,  the  proviBioDs,  express  aud  implied,  of  the  treaty. 
The  fagitive  Hawes,  by  beooming  an  intiabitant  of 
the  Dominion  of  Canada,  placed  himself  under  the 
protection  of  British  laws,  and  we  could  demand  his 
sarrender  only  in  virtue  of  our  treaty  with  that  gov- 
emment,  and  we  held  him  in  custody  for  the  purposes 
contemplated  by  that  treaty,  and  for  no  other. 

He  was  surrendered  to  the  authorities  of  Kentucky, 
to  be  tried  upon  three  several  indictments  for  forgery, 
The  Canadian  authorities  were  of  opinion  that  the 
evidences  of  his  criminality  were  sufficient  to  justify 
his  commitment  for  trial  on  said  three  charges.  One 
of  the  charges  the  Commonwealth  voluntarily  aban- 
doned. He  was  tried  upon  the  remaining  two,  and 
found  not  guilty  in  each  case  by  the  jury,  and  now 
stands  acquitted  of  the  crimes  for  which  he  was  extra- 
dited. 

It  is  true  he  was  in  court,  and  in  the  actual  custody 
of  the  officers  of  the  law  when  it  was  demanded  that 
he  should  be  compelled  to  plead  to  the  indictment  for 
embezzlement.  But  the  specific  purposes  for  which 
the  protection  of  the  British  laws  had  been  withdrawn 
from  him  had  been  fully  accomplished,  and  he  claimed 
that,  in  view  of  that  fact,  the  period  of  his  extradition 
had  been  determined ;  that  his  further  detention  was 
not  only  unauthorized,  but  in  violation  of  the  stipula- 
tions of  the  treaty  under  which  he  was  surrendered, 
and  that  the  Commonwealth  could  not  take  advantage 
of  the  custody  in  which  he  was  then  wrongfully  held, 
to  try  and  punish  htm  for  a  non-extraditable  offense. 

To  all  this,  it  was  answered  that  '*  an  offender  against 
the  justice  of  his  country  can  acquire  no  rights  by  de- 
frauding that  justice.**  That  **  between  him  and  the 
justice  he  has  offended,  no  rights  accrue  to  the  offender 
by  flight.  He  remains  at  all  times,' and  everywhere, 
liable  to  be  called  to  answer  to  the  law  for  his  viola- 
tions thereof,  provided  he  comes  within  the  reach  of 
its  arm.**  Such  is  the  doctrine  of  the  cases  of  Cald- 
well and  Lawrence  (8th  and  18th  6latchford*s  Reports), 
and  of  the  case  of  Lagrave  (50th  New  York).  And  if 
the  oases  of  Caldwell  and  Lawrence  could  be  freed 
from  the  complications  arising  out  of  the  residence  of 
the  prisoners  within  the  territorial  limits  of  the  Brit- 
ish crown,  aud  the  fact  that  we  received  them  from 
the  authorities  of  the  British  government  in  virtue  of, 
aud  pursuant  to,  treaty  stipulations,  it  would  be  sound 
doctrine  and  indisputable  law. 

But  did  Caldwell  or  Lawrence  come  within  the  reach 
of  the  arms  of  our  laws  7  They  were  surrendered  to 
us  by  a  foreign  sovereign  to  be  tried  for  specified 
crimes,  and  were  forcibly  brought  for  the  purposes  of 
those  trials  within  the  jurisdiction  of  our  courts,  and 
the  point  in  issue  was  not  whether  the  prisoners  had 
secured  immunity  by  flight,  but  whether  the  court 
could  proceed  to  try  them  without  disregarding  the 
good  faith  of  the  government,  and  violating  the  ^*  su- 
preme law  ?  *' 

The  legal  right  of  a  judicial  tribunal  to  exercise  ju- 
risdiction in  a  given  case  must,  from  the  nature  of 
things,  be  open  to  question  at  some  stage  of  the  pro- 
ceeding, and  we  flnd  it  difficult  to  conceive  of  a  person 
charged  with  crime  being  so  situated  as  not  to  be  per- 
mitted to  challenge  the  power  of  the  court  assuming 
the  right  to  try  aud  punish  him. 

The  doctrine  of  the  cases  of  Caldwell  and  Lawrence 
has  been  sanctioned  by  several  prominent  British  of- 
flcials  and  lawyers,  aud  has  seemingly  been  acted  upon 
by  some  of  the  Canadian  courts,  and  in  one  instance 
(that  of  Heilbronn)  by  an  English  court.    We  say 


seemingly,  for  the  reason  that  in  Great  Britain  treaties 
are  regarded  as  international  compacts,  with  which  in 
general  the  courts  have  no  concern.  They  are  to  be 
carried  into  effect  by  the  Executive,  and  the  proceed- 
ings in  the  courts  are  subject  to  executive  control  to 
the  extent  necessary  to  enable  it  to  prevent  a  breach  of 
treaty  stipulation  in  cases  of  this  kind.  Hence,  when 
a  party  chaiged  with  crime  claims  immunity  from  trial 
on  account  of  the  provisions  of  the  treaty  under  which 
he  has  been  extradited,  he  must  apply  to  the  Executive 
to  interfere,  through  the  law  officers  of  the  Crown,  to 
stay  the  action  of  the  court ;  otherwise  it  will  not,  at 
his  instance,  stop  to  inquire  as  to  the  form  of  his  ar- 
rest, nor  as  to  the  means  by  which  he  was  taken  into 
custody. 

But  a  diflbrent  rule  prevails  with  us,  because  our 
government  is  differently  organized.  Neither  the  Fed- 
eral nor  State  Executive  could  interfere  to  prevent  or 
suspend  the  trial  of  Hawes.  Neither  the  Common- 
wealth's Attorney  nor  the  court  was  to  any  extent 
whatever  subject  to  the  direction  or  control  either  of 
the  President  of  the  United  States  or  the  Governor  of 
this  Commonwealth. 

But  the  treaty  under  which  the  alleged  immunity 
was  asserted  being  part  of  the  sui>reme  law,  the  court 
had  the  power,  and  it  was  its  duty,  if  the  claim  was 
well  founded,  to  secure  to  him  its  full  benefit. 

The  question  we  have  under  consideration  has  not 
been  passed  on  by  the  Supreme  Court  of  the  United 
States,  and  it  therefore  so  far  remains  an  open  one  that 
we  feel  free  to  decide  it  in  accordance  with  the  results 
of  our  own  investigations  and  reflections. 

Mr.  William  Beach  Lawrence,  in  the  14th  volume  of 
the  AxBAirr  Law  Joubnaij,  at  page  96,  on  the  au- 
thority of  numerous  Euroi>ean  writers,  said  : 

**  All  the  right  which  a  power  asking  an  extradition 
can  possibly  derive  from  the  surrender  must  t>e  what 
is  expressed  in  the  treaty,  and  all  rules  of  interpreta- 
tion require  the  treaty  to  be  strictly  construed ;  and, 
consequently,  when  the  treaty  prescribes  the  offenses 
for  which  extradition  can  be  made,  and  the  particular 
testimony  to  be  required,  the  sufficiency  of  which 
must  be  certifled  to  the  executive  authority  of  the  ex- 
traditing country,  the  State  receiving  the  fugitive  has 
no  Jurisdiction  whatever  over  him,  except  for  the  speci- 
fied crime  to  which  the  testimony  applies.** 

This  is  the  philosophy  of  the  rule  prevailing  in 
France.  The  French  Minister  of  Justice,  in  his  circu- 
lar of  April  15, 1841,  said  :  **  The  extradition  declares 
the  offense  which  leads  to  it,  and  this  offense  alone 
ought  to  be  inquired  into.** 

The  rule,  as  stated  by  the  German  author  Heffter,  is, 
that  **The  individual  whose  extradition  has  been 
granted  cannot  be  prosecuted  nor  tried  for  any  crime 
except  that  for  which  the  extradition  has  been  ob- 
tained. To  act  in  any  other  way,  aud  to  cause  him  to 
be  tried  for  other  crimes  or  misdemeanors,  would  be 
to  violate  the  mutual  principle  of  asylum,  and  the  si- 
lent clause  contained  by  implication  In  every  extradi- 
tion.** 

And  when  President  Tyler  expressed  the  opinion 
that  the  trea^  of  1842  could  not  be  used  to  secure  the 
trial  and  punishment  of  persons  charged  with  treason, 
libels,  desertion  from  mllltaiy  service,  and  other  like 
offenses,  and  when  the  British  Parliament  and  the 
American  Congress  assumed  to  provide  that  the  per- 
sons extradited  by  their  respective  governments  should 
be  surrendered  **  to  he  tried  for  (he  crime  of  which  such 
person  ahaU  be  so  accused,'*  this  dominant  principle  of 
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modem  extrmdition  was  both  reoof^nised  and  aeted 
upon. 

This  oonstruotioii  of  the  tenth  article  of  the  treaty  is 
consistent  with  its  Unguage  and  proTisions,  and  is  not 
only  in  harmony  with  the  opinions  and  modem  prac- 
tice of  the  most  enlightened  nations  of  Europe,  and 
just  and  proper  in  its  application,  but  necessary  to  ren- 
der it  alMolntely  certain  that  the  treaty  cannot  be  con- 
verted into  an  instrument  by  which  to  obtain  the  cus- 
tody and  secure  the  punishment  of  political  offenders. 

Hawes  placed  himself  under  the  guardianship  of  the 
British  laws,  by  becoming  an  inhabitant  of  Canada. 
We  took  him  from  the  protection  of  those  laws  under 
a  special  agreement,  and  for  certain  named  and  desig- 
nated purposes.  To  continue  him  in  custody  after  the 
accomplishment  of  those  purposes,  and  with  the  object 
of  extending  the  criminal  jurisdiction  of  our  courts 
beyond  the  terms  of  the  special  agreement,  would  be 
a  plain  violation  of  the  faith  of  the  transaction,  and  a 
manifest  disregard  of  the  conditions  of  the  extradi- 
tion. 

He  is  not  entitled  to  personal  immunity  in  conse- 
quence of  his  flight.  We  may  yet  try  him  under  each 
and  all  of  the  indictments  for  embezzlement,  and  for 
uttering  forged  paper,  if  he  comes  voluntarily  within 
the  jurisdiction  of  our  laws,  or  If  we  can  reach  him 
through  the  extradition  clause  of  the  Federal  Consti- 
tution, or  through  the  comity  of  a  foreign  govern- 
ment. 

But  we  had  no  right  to  add  to,  or  enlarge  the  condi- 
tions and  lawful  consequences  of  his  extradition,  nor 
to  extend  our  special  and  limited  right  to  hold  him  in 
custody  to  answer  the  three  charges  of  forgery,  for 
the  purpose  of  trying  him  for  offenses  other  than  those 
for  which  he  was  extradited. 

We  conclude  that  the  court  below  correctly  refused 
to  try  Hawes  for  any  of  the  offenses  for  which  he 
stood  indicted,  except  for  the  three  charges  of  forgery 
mentioned  in  the  warrant  of  extradition,  and  that  it 
properly  discharged  him  from  custody. 

The  order  appealed  from  is  approved  and  affirmed. 


STATUS  OF  THE  PRODUCT  OF  EXEMPT 
PROPERTY. 

SUPREMB  COUKT  OP  NORTH  CAROLINA,  JANUARY 
TERM,  1878. 

CiTizsNS'  National  Bank  v.  Grbbn. 

A  homestead  in  land  to  the  maximum  value  allowed  by  law 
had  been  allotted  to  O.,  who  was  Insolvent.  From  the 
proceeds  of  a  crop  grown  on  the  land  he  loaned  his 
wife  $300,  with  which  she  purchased  other  land,  taking 
the  deed  in  her  own  name  Hdd,  that  the  money  ad- 
vanced to  the  wife  was  still  the  husband's  money  and 
the  land  purchased  therewith  his,  and  that  such  land 
was  not  exempt  from  his  debts. 

The  circumstance  that  property  is  the  product  of  or  in- 
crease from  exempt  property  does  not  render  it  exempt. 

CIYIIi  action  tried  at  Wake  Supreme  Court.  The 
facts  appear  in  the  opinion. 
Bynuk,  J.  A  homestead  in  land,  to  the  maximum 
value  allowed  by  law,  had  been  duly  allotted  to  the 
defendant,  L.  M.  Green.  A  crop  of  cotton  was  then 
growing  upon  it,  which,  when  matured  and  gathered, 
he  sold,  and  of  the  proceeds  undertook  to  lend  1900  to 
his  wife,  who,  with  that  sum  and  1200  more,  which  she 
procured  from  her  sister,  purchased  the  land  in  ques- 
tion, with  the  privity  of  her  husband,  and  had  the 
deed  executed  to  herself.    Is  this  land,  or  any  part  of 


it,  exempt  from  the  debts  of  the  husband  ?  The  hus- 
band and  wife,  both,  were  insolvent.  The  husband 
could  not  by  law  make  the  contract  of  loan  to  his 
wife;  so  the  money  advanced  to  the  wife  was  still  his 
money,  and  the  case  stands  as  if  he  himself  had  di- 
rectly put  that  much  cash  into  the  purchase  of  the 
land ;  and  so,  also,  a  court  of  equity  will  treat  the 
transaction,  to  the  extent  of  his  advances,  as  if  the 
deed  had  been  made  directly  to  the  husband. 

It  is  not  material  t-o  inquire  whether  the  crop  grow- 
ing upon  the  homstead,  at  the  time  it  was  assigned, 
was  valued  as  a  part  of  the  homestead ;  that  does  not 
distinctly  appear,  and  we  assume  that  it  was  not,  and 
could  not  be,  so  estimated.  Nor  Is  it  material  to  in- 
quire whether  a  crop  grown  upon  the  homestead, 
after  it  has  assumed  the  character  of  personal  property, 
is  exempt  from  the  debts  of  the  owner  as  to  the  excesH 
above  the  exemption  allowed  by  law.  It  Is  certain 
that  the  debtor  is  always  entitled  to  the  maximum  of 
his  personal  exemption,  and  that  by  so  much  of  this 
exemption  as  may  be  contained  in  producing  a  crop, 
by  that  much,  may  he  be  reimbursed  out  of  the  crop 
produced,  so  as  to  maintain  the  exemption  to  the 
maximum  standard  fixed  by  law.  In  respect  to  the 
homestead  it  has  been  held  in  other  States,  having 
similar  laws,  that  if  it  should  depreciate  in  value  below 
$1,000  by  the  burning  of  the  building  upon  it,  a  fall  of 
prices,  or  other  casualty,  the  owner  would  be  entitled 
to  a  re-allotment  out  of  any  subsequently  acquired 
land  so  as  to  bring  the  homestead  up  to  the  maximum. 
So,  on  the  other  hand.  If  the  homestead  should  appre- 
ciate in  value,  by  a  rise  in  prices,  the  erection  of  costly 
buildings,  or  other  improvements,  the  creditors  would 
be  entitled  to  a  re-assignment  and  re-allotment,  so  as  to 
reach  the  excess  over  the  value  fixed  by  law.  It  was 
so  held  in  Illinois  in  the  case  of  Hatoorth  v.  Trav^  ei 
at.,  67  ni.  301,  and  in  StubbUJkld  v.  Graves  e£  ol.,  60  Id . 
103,  where  the  court  put  this  case :  **  Suppose  nine 
years  ago  a  tract  of  land  containing  ten  acres,  part  of 
a  large  tract  near  the  city  limits  of  Chicago,  had  been 
valued  and  set  off  as  a  homestead,  it  being  then  of  the 
value  of  $1,000,  and  on  the  land  the  resident  head  of 
the  family  had  erected  costly  buildings  and  improve- 
ments, by  means  of  which,  and  the  rise  of  property  in 
that  locality,  its  value  should  now  greatly  exceed 
$1,000,  by  what  principle  of  law  or  justice  could  the 
claimant  insist  upon  holding  the  land  as  a  homestead 
when  one- tenth  of  the  tract  would  fully  satisfy  the 
homestead  right?  "  *  *  *  **  A  debtor,  being  unable 
to  pay  his  debts,  has  no  right  to  a  homestead  of  greater 
value  than  $1,000.  By  securing  one  to  him  of  that- 
value,  his  rights  are  satisfied  and  the  requirements  of 
the  law  fulfilled."    To  the  same  effect  is  37  Cal.  175. 

These  authorities  are  cited  to  show  what  has  been 
the  construction  of  the  courts  upon  similar  homestead 
provisions  in  other  States,  and  not  as  an  expression  of 
the  opinion  of  this  court  upon  a  grave  question  which 
is  not  fully  presented  by  the  facts  of  this  case. 

The  single  proposition  before  us  is,  what  is  the  status 
of  the  additional  tract  of  land  purchased  by  the  hus- 
band, who  already  has  a  homestead  of  the  maximum 
value  allotted  and  set  apart,  by  metes  and  bounds. 
The  question  must  be  determined  by  our  own  legisla- 
tion ;  for,  if  it  is  exempt  from  the  debts  of  the  owner, 
it  must  be  either  by  some  constitutional  or  some  statu- 
tory provision.    We  look  in  vain  for  either. 

By  art.  10,  sec.  2,  of  the  Constitution,  it  is  provided : 
'*  That  every  homestead  and  the  dwelling  and  buildings 
used  therewith,  not  exceeding  in  value  one  thousand 
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dollars,  ♦  ♦  ♦  shall  be  exempt  from  sale  a nderexe- 
cntioD  or  other  final  process.'*  By  eh.  44,  Bat.  Rev., 
it  is  made  the  duty  of  the  sheriff,  having  an  execution 
in  his  hands,  to  levy  upon  all  the  property  of  the 
debtor,  real  and  personal,  except  the  homestead  and 
personal  exemption,  as  provided  in  the  Constitution 
and  statutes.  And  by  ch.  56,  Bat.  Rev.,  it  is  provided, 
that  whenever  the  real  estate  of  any  resident  of  the 
State  shall  be  levied  on  by  virtue  of  an  execution  or 
other  final  process  obtained  on  any  debt,  the  sheriff 
shall  cause  the  homestead  to  be  appraised  and  set  apart, 
by  metes  and  bounds,  not  exceeding  in  value  one  thou- 
sand dollars,  and  then  to  levy  upon  the  excess.  The 
language  of  the  law  is  so  plain,  that  there  is  no  room 
for  construction,  and  that  is,  that  all  the  real  estate  of 
the  debtor,  except  that  which  is  specifically  set  apart 
as  the  homestead,  is  the  subject  of  seizure  and  sale 
under  an  execution  or  other  final  process.  No  pro- 
vision of  the  Constitution,  or  of  the  statutes  supple- 
mentary thereto,  furnishes  the  ground  of  a  doubt;  on 
the  contrary,  their  legal  effect  is  simply  to  protect  the 
occupant  in  the  enjoyment  of  the  land  set  apart  as  a 
homestead,  unmolested  by  bis  creditors.  They  make 
no  provision  and  contemplate  none  for  the  owner, 
from  the  homestead,  or  any  other  source  of  income,  to 
acquire  additional  lands  and  estates,  which  shall  be 
protected  from  his  debts,  just  as  his  homestead  ia 
secured.  The  courts  cannot,  by  judicial  legislation 
even,  do  so  bold  a  thing  as  to  confer  new  rights  and  ex- 
emptions, in  the  face  of  plain  legislation  by  the  law- 
making power. 

It  is  urged  in  argument  that  a  homestead  having  been 
secured  to  the  debtor  by  law,  all  income  derived  from 
its  user  is  merely  an  incident  which  follows  their 
principal  and  belongs  absolutely  to  him,  and  may  be 
used  either  in  improving  the  property,  or  in  other  in- 
vestments;  and  that,  unless  this  be  so,  the  law  rather 
discourages  than  invites  improvements  and  enter- 
prise, by  cutting  off  all  inducement  to  industry,  the 
legitimate  reward  of  which,  when  in  excess  of  the 
exemption,  would  be  seized  and  sold  by  the  creditor. 
Such  an  argument  should  not  be  addressed  to  a  court 
which  cannot  make,  but  only  construe  and  administer 
the  law  as  it  Is  written.  If  worthy  of  consideration,  it 
should  be  directed  to  the  Legislature,  as  a  reason  for 
changing  the  law. 

There  is  some  misconception  as  to  the  nature  of  the 
homestead  law.  The  homestead  is  not  the  creature  of 
any  new  estate,  vesting  in  the  owner  new  rights  of 
property.  His  dominion  and  power  of  disposition 
over  it  are  precisely  the  same  as  before  the  assignment 
of  homestead.  The  law  is  aimed  at  the  creditor  only, 
and  it  is  upon  him  that  all  the  restrictions  are  imposed, 
and  the  extent  of  these  restrictions  is  the  measure  of 
the  privilege  secured  to  the  debtor.  And  these  restric- 
tions imposed  on  the  creditor  are,  that  in  seeking  satis- 
faction of  his  debt  he  shall  leave  to  the  debtor,  un- 
touched, $500  of  his  personal,  and  $1,000  of  his  real  es- 
tate. With  his  limitation  upon  the  rights  of  the 
creditor  it  is  manifest  that  all  the  obligations  of  the 
debtor  to  pay  his  debts,  and  all  bis  rights  to  acquire 
and  dispose  of  property,  are  the  same  after  as  before 
the  assignment  of  homestead.  The  homestead  has 
been  called  a  determinable  fee,  but  as  we  have  seen 
that  no  new  estate  has  been  conferred  upon  the  owner, 
and  no  limitation  upon  his  old  estate  imposed,  it  is 
obvious  that  it  would  be  more  correct  to  say  that  there 
is  conferred  upon  him  a  determinable  exemption  from 
payment  of  his  debts  in  respect  to  the  particular  prop- 


erty allotted  to  him.  By  the  recent  act  of  the  Legisla- 
ture (Laws  of  1876-7,  ch.  25S),  this  determinable  exemp- 
tion has  been  extended  into  a  fee  simple,  and  the  home- 
stead is  now  forever  exempted  from  all  liability  for 
the  debts  of  the  owner,  contracted  after  the  ratifica- 
tion of  the  act,  if  the  act  be  oonstitational.  In  the 
face  of  this,  it  is  still  insisted,  that  all  after-aoqnired 
property  derived  from  the  income  of  the  homestead, 
is  exempt  from  the  debts  of  the  owner.  Suppose  A 
has  had  assigned  to  him  his  homestead  and  personal 
exemption,  and  by  good  management,  he  has  aoqaired 
other  lands  of  the  value  of  $5,000.  It  is  asked,  why 
should  not  these  acquisitions  belong  to  him,  as  the 
natural  fruit  and  product  of  the  exempted  property? 
The  answer  is,  they  do,  undoubtedly.  No  one  dis- 
putes that  proposition ;  on  the  contrary,  4t  is  the  very 
proposition  we  aflBrm.  All  such  property  does  belong 
to  him,  absolutely ;  and  with  it  he  may  buy  and  furnish 
fine  houses,  have  his  carriage  and  horses  and  supply 
his  table  with  the  costliest  luxuries.  But  when  he 
refuses  to  pay  his  butcher,  the  latter  might  well  ex- 
claim, 

**  Upon  what  meat  doth  this,  our  Oesar,  feed. 
That  he  has  grown  so  great?" 

As  in  respect  to  land  so  as  to  the  personal  exemption. 
Suppose  B  has  had  assigned  to  him,  as  a  part  thereof, 
stock,  cattle,  or  brood  mares,  it  is  again  asked  do  not 
the  increase  belong  to  the  owner  of  the  dam  ?  Un- 
doubtedly. PartxM  sequitw  ventrem^  and  he  may  in- 
crease the  stock,  by  continued  production  and  repro- 
duction, to  an  unlimited  extent  and  value,  and  it 
would  still  be  all  his,  absolutely.  But  the  question  Is, 
what  sanctity  distinguishes  and  protects  this  new 
wealth,  which  is  not  equally  vouchsafed  to  the  same 
kind  of  property  belonging  to  other  men  ? 

Again.  Suppose  **  A,**  having  accumulated  out  of 
the  homestead,  other  laud  of  the  value  of  $10,000,  dies, 
leaving  a  child.  Under  the  law  of  1876-T7  this  land 
would  descend  as  homestead,  and  all  the  additions 
made  to  it  by  the  heir  would  also  be  homestead,  and  so 
od  ir^nitium,  exempt  from  the  debts  of  all  the  propri- 
etors. 

If  the  construction  of  the  law  should  be,  that  all 
acquisitions  of  property  are  exempt  from  execution,  it 
would  be  the  interest  of  all  men  at  once  to  take  the 
benefit  of  the  homestead,  as  well  the  rich  as  the  poor, 
for  thereby  all  Income  derived  from  it  could  be  capital- 
ized and  recapitalized  from  that  one  nucleus  to  the 
building  up  of  colossal  fortunes.  In  defiance  of  debts, 
past  or  future.  And  what  a  door  would  be  open  to 
frauds  and  perjuries,  as  each  owner  of  a  homestead 
would  be  tempted  to  allege  and  establish  that  all  his 
estate,  no  difference  how  acquired,  was  but  the  in- 
oreasement  of  his  own  or  the  homestead  of  some 
remote  ancestor.  It  would  be  a  fruitless  endeavor  in 
the  creditor  to  investigate  and  sift  out,  and  separate 
the  homestead  from  the  non-homestead  property  thus 
confused  and  confounded.  In  the  progress  of  time, 
of  course,  such  intricate  and  perplexing  investigations 
must  pass  from  the  hands  of  creditors  and  attorneys  to 
those  of  the  antiquarian,  until  all  credit  perished. 

Such  a  construction  would  come  in  direct  confiiot 
with  the  law,  for  by  it  only  past  debts  are  discharged, 
while  by  the  homestead  law  both  past  and  future  debts 
would  l>e  practically  discharged.  The  bankrupt's 
future  acquisitions  are  liable  for  future  debts,  whUe 
those  of  the  owner  of  the  homestead  would  not  be ; 
and  one  result  of  the  anomaly  would  be  to  transfer  the 
collection  of  all  foreign  claims  from  State  to  Federal 
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ooarts,  where  a  law  bo  plainly  impairing  the  obliga- 
tions of  contracts  wonld  not  be  recognized.    Sach, 
however,  is  not  the  proper  construction  of  the  home- 
stead law  in  this  State  or  any  other  of  oar  sister 
States.    It  is  a  mistake  to  sappose  the  exemption  laws 
are  something  new  in  North  Carolina,  or  that  their 
oonstmotion  has  not  long  been  settled.    The  present 
law  differs  in  no  material  respect  from  that  enacted 
as  early  as  1773,  except  that  it  is  more  enlarged  and  ex- 
tends to  lands  as  well  as  personal  proi>erty.    By  that 
law,  amended  and  enlarged  in  its  operations  from  time 
to  time,  as  finally  embodied  in  Rev.  Code,  ch.  45,  S§  7, 
8  and  0,  certain  property  was  exempted  from   sale 
under  execution,  such  as  a  limited  quantity  of  pro- 
visions, household  articles,  cow  and  calf,  etc.    It  was 
never  held,  that  we  are  aware,  that  the  increase  de- 
rived from  these  exemptions,  as,  for  example,  a  stock 
of  cattle  raised  from  the  cow  and  calf,  was  exempt 
from  execution.    And  in  order  that  the   allotment 
might  be  perpetuated   for   the   protection   of   both 
debtor  and  creditor,  commissioners  were  appointed  to 
lay  off  and  assign  to  the  debtor  such  property  as  he 
was  entitled  to  under  the  act,  and  a  list  thereof  was 
required  to  be  made  out  and  filed  among  the  records 
of  the  County  Court.    Such  proceedings  are  substan- 
tially required  under  the  present  homestead  laws,  yet 
uo  one  supposed  that  under  the  old  law  the  debtor  was 
entitled  to  any  thing  more  than  was  thus  set  apart. 
The  rule  of  law  then  was,  and  we  think  now  is,  that 
all  of  a  man's  property  was  and  is  held  subject  to  the 
payment  of  his  debts  except  in  so  far  and  to  the  extent 
only  that  it  has  been  specifically  exempted.     The 
practical  working  of  this  law  is  not  always  without  its 
difBculties;  as,  for  Instance,  where  the  value  of  the 
homestead  and  personal  exemptions  may  have  been 
increased  by  buildings,  the  rise  of  value,  or  successful 
crops,  or  have  been  diminished  in  value  by  opposite 
causes.    Our  case  is  not  one  of  that  kind,  and  demands 
of  us  no  opinion  of  what  would  be  the  rule  of  adjust- 
ment and  liability  in  such  cases,  and  we  give  none. 
Cases  of  the  kind  will  not  be  frequent  where  the  excess 
over  the  maximum  allowance  will  be  so  clear  and  pal- 
pable as  to  provoke  litigation  on  the  part  of  the  cred- 
itor;  and  where  such  cases  do  occur,  they  must  be 
adjusted  by  the  good  sense  of  the  parties,  or,  like  all 
other  irreconcilable  differences,  by  the  arbitrament  of 
the  law.    It  is  not  from  a  construction  of  the  law,  at 
once  just  to  the  creditor  and  debtor,  that  the  latter 
has  cause  of  apprehension.    His  danger  is  in  another 
direction,  —  the  frail  and  evanescent  tenure  of  the 
homestead  itself.     Though  bestowed  it  is  not  pre- 
served to  him .    The  benevolent  purpose  of  its  creation 
was  to  save  the  improvident  and  their  families  from 
the  consequences  of  their  improvidence.    It  is  mani- 
fest that  this  purpose  fails,  and  that  there  is  an  incon- 
gruity between  the  object  and  end,  so  long  as  the 
debtor  is  allowed,  first  to  incumber  and   next  to  part 
with  what  was  intended  as  a  provision  for  himself  and 
family.    It  cannot  be  disputed  that  real  and  chattel 
mortgages,  liens  and  incumbrances  of  aU  kinds,  to  an 
uu paralleled  extent,  now  cover  a  large  portion  of  the 
real  and  personal  property  of  the  State,  and  that  they 
are  generally  confined  to  that  class  of  our  population 
which  is  theoretically  supposed  to  be  enjoying  the  ben- 
efit of  the  homestead  laws.    It  is  not  so  much  the 
excess  over  the  legal  exemptions  that  needs  protection, 
for  there  is  but  little  of  it,  but  it  is  the  homestead 
Itself  that  needs  protection.    Exemption  laws,  without 
diminishing  the  need  of  credit,  have  naturally  made  it 


more  precarious  and  insecure,  and  as  a  result  have 
proportionately  increased  the  premium  which  must 
be  paid  for  it,  so  that  at  few  periods  of  our  history,  has 
interest  been  higher,  or  borrowed  money  less  remun- 
erative than  now,  and  at  no  former  period  has  the 
debtor  class  been  more  under  the  dominion  of  the 
merchant,  grocer,  and  capitalist.  From  the  cond  itions 
of  things,  as  society  is  organized,  the  poor,  the  needy, 
and  the  improvident,  will  borrow  if  they  can,  and  will 
not  hesitate  to  sell  or  incumber  their  homestead  upon 
ruinous  terms,  and  the  beneficent  intentions  of  the 
law,  for  their  benefit,  are  thus  defeated.  Whether 
this  result  has  proceeded  from  insufficient  or  misguided 
legislation,  from  the  habits  of  the  people,  or  from  a 
combination  of  all  these  causes,  will  admit  of  diflbrent 
opinions,  as  men  view  the  situation  from  a  moral  or 
political  standpoint. 

In  respect  to  the  case  before  us,  it  remains  for  the 
court  to  declare  its  opinion  to  be  that  by  the  unam- 
biguous words  of  the  Constitution  and  laws  pursuant 
thereto,  the  defendant,  L.  M.  Green,  is  entitled  to  no 
other  land  exempt  from  his  debts,  than  the  homestead 
which  has  been  appraised  and  set  apart  to  him.  And 
in  the  language  of  a  great  judge  upon  the  construction 
of  the  statutes :  *'  It  is  the  duty  of  all  courts  to  confine 
themselves  to  the  words  of  the  Legislature,  nothing 
adding  thereto,  nothing  diminishing.'*  The  conse- 
quences if  evil  can  only  be  avoided  by  a  change  of  the 
law  itself,  and  not  by  judicial  action.  Sedgwick  on 
Stat,  and  Const.  Law,  205  to  220. 

The  exceptions  to  the  evidence  excluded,  taken  by 
the  defendant,  are  untenable,  and  the  rulings  of  the 
court  below  are  sustained.    There  Is  no  error. 

Judgment  affirmed. 

Rodman,  J.,  dissented. 


RECENT  AMERICAN  DECISIONS. 

SUPBElfB  COURT  OP  WISCONSIN,*  APRIL,  1878. 
OONTRAOT. 

Seowity  given  upon  compounding  crime  void :  com- 
poui\ding  offenses  against  revenue  Icwo.— The  Federal 
statute  which  authorizes  the  commissioner  of  internal 
revenue,with  consent  of  the  secretary  of  the  treasury , to 
compromise  any  civil  or  criminal  case  under  the  inter- 
nal revenue  laws,  instead  of  commencing  suit  thereon, 
and,  with  like  consent,  under  the  recommendation  of 
the  attorney-general,  to  compromise  any  such  case  af- 
ter suit  commenced  thereon  (R.  S.  of  U.  S.,  I  8229) 
being,  in  the  judgment  of  this  court,  essentially  im- 
moral, so  far  as  it  authorizes  a  compounding  of  crimes, 
any  collateral  contract,  looking  toward,  in  aid  of,  or 
subordinate  to,  such  an  agreement  to  compound  a 
crime,  under  that  statute,  will  not  be  enforced  in  the 
courts  of  this  State.     Wright  v.  Bindskopf, 

OOBPOBATION. 

1.  Ad  of,  in  excess  of  powers :  roti/lcation.— Where  a 
loan  by  a  corporation  can  only  be  regularly  authorized 
by  a  vote  of  the  directors  at  an  official  meeting,  a  loan 
made  without  such  vote  may  be  ratified  by  the  cor- 
poration; an  action  by  the  corporation  upon  the  se- 
curities given  for  the  loan  is  a  ratification;  and  an 
averment  in  such  action  that  the  loan  was  made  by 
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plaintiff  ** through  its  proper  officers''  is  sufficient. 
Germantovm  Farmers'  MuL  Ins.  Co.  v.  Dhein. 

2 .  Securities  for  loan  by  corporation  given  in  name  of 
directors.— Where  securities  given  for  a  loan  made  by 
a  corporation  run  to  persons  named,  as  its  directors, 
and  their  successors  in  office,  the  corporation  may  sue 
thereon,  as  owner  and  holder,  without  reformation  of 
the  instruments,  and  without  formal  assignment  to  it. 
(Supervisors  r.Hall,^W\s. 59.)    lb. 

3.  When  contract  in  excess  of  pou>ers  twUtd.— While 
contracts  of  corporations  which  they  have  no  author- 
ity to  make  may  be  void,  contracts  which  are  within 
the  general  scope  of  their  powers,  but  which  are  in  ex- 
cess of  those  powers  in  some  particulars,  are  valid,  un- 
less, by  reason  of  such  excess,  they  are  against  public 
policy.  Rock  River  Bank  v.  Shertoood,  10  Wis.  230, 
approved  and  followed.  Thus,  the  plaintiff  corpora- 
tion having  exceeded  its  power  in  loaning  money  for 
Ixeo  years ,  instead  of  one^  and  taking  a  note  aud  mort- 
gage therefor  instead  of  a  bond  and  mortgage  (P.  & 
L.  Laws  of  1857,  chap.  331,  §  3) ;  and  the  contract  not 
being  immoral,  and  not  against  public  policy,  no  pen- 
alty being  attached  to  it ,  plaintiff  may  maintain  an  ac- 
tion upon  the  securities .  lb . 

CBIMINAL  LAW. 

1.  Jury  trial  of  indictment  eannoi  be  waived,— Upon 
a  plea  of  **not  guilty"  to  an  information  or  indict- 
ment tor  crime,  whether  felony  or  misdemeanor,  the 
right  of  the  accused  to  a  trial  by  jury  cannot  be  v)aioed ; 
and  a  trial  by  the  court  alone  will  not  support  either  a 
judgment  or  a  report  to  this  court  (under  the  statute) 
of  questions  of  law  arising  in  the  case.  State  v.  Loofc- 
toood, 

2.  Patent  notes:  statute  relating  to,  invalid. — Chapter 
140,  of  1872,  requires  every  person  taking  a  promissory 
note  or  other  written  obligation,  any  part  of  the  consid- 
eration of  which  is  a  patent  right,  etc.,  etc.,  to  cause  to 
be  inserted  in  the  body  thereof  the  words  **  given  for 
a  patent  right,"  and  punishes  a  violation  of  the  act  as 
a  misdemeanor.  It  seems  that  this  court  would  be  dis- 
posed to  hold,  if  the  question  were  properly  before  It, 
that  the  act  is  void  as  an  invasion  of  Federal  au- 
thority, lb. 

FIBB  mSURANGB. 

1.  Wisconsin  statutes  relating  to  valuation:  valuation 
stated  inpolicy  conclusive. — Chapter  347,of  1874,provide8 
that  where  real  proi>erty,  in  this  State,  insured  against 
fire,  shaU  be  totally  destroyed  by  fire  without  criminal 
fault  of  the  assured,  the  amount  of  insurance  written 
in  the  policy  '*  shall  be  taken  aud  deemed  to  be  the 
true  value  of  the  property  at  the  time  of  such  loss, 
and  the  amount  of  the  loss  sustained,"  and  as  the 
measure  of  damages.  Heldj  that,  in  an  action  upon  a 
policy  issued  since  the  statute  took  effect,  in  a  case 
coming  within  its  terms,  the  amount  of  insurance 
written  in  the  policy  is  conclusive  as  to  the  amount  of 
the  damages  (if  any)  for  which  the  insurer  Is  liable  by 
reason  of  the  loss.  ReiUy  v.  Franklin  Ins.  Co.  of  St. 
Louis. 

2.  Effect  of  statute  not  avoided  by  stipulation,— As 
the  statute  rests  upon  grounds  of  public  policy,  the 
conclusive  effect  of  the  amount  of  insurance  written 
in  the  policy  upon  the  measure  of  damages  is  not 
altered  by  a  stipulation  in  the  same  Instrument  that 
the  damage  should  be  established  **  according  to  the 
true  and  actual  cash  marketable  value  "  of  the  prop- 
erty when  the  loss  happened.  lb. 


RECENT  BANKRUPTCY  DEClSIONa 

ADJUDICATION. 

1.  Who  may  oppose :  attachment  creditor,— A  creditor 
who,  prior  to  the  filing  of  the  petition,  has  obtained  a 
lieu  upon  the  property  of  the  alleged  bankrupt  by 
process  of  mesne  attachment,  is  entitled  to  intervene 
and  oppose  an  adjudication.  U.  8.  Dist.  Ct.,  New 
York.  In  re  Burton  A  Watson,  17  Nat.  Baukr.  Reg. 
212. 

2.  Non-resident  of  United  States,—  The  court  has  no 
power,  in  involuntary  proceedings,  to  adjudicate  any 
person  a  bankrupt  who  was  not  a  resident  of  the  Uni- 
ted States  at  the  time  of  the  filing  of  the  petition, 
although  such  person  may  have  carried  on  business 
within  the  district  for  the  requisite  period.  lb. 

8.  Involuntary  proceedings  were  commenced  against 
B.  and  W.,  who  were  doing  business  in  New  York. 
B.  was  a  resident  of  Canada.  Held,  that  an  adjudica- 
tion could  be  granted  against  W.  aioue.    lb. 

COMPOSITION. 

WheU  creditors  may  not  vote  as  to. — Creditors  are 
not  entitled  to  vote  upon  proposals  for  composition 
without  having  first  proved  their  debts.  U.  S.  Dist. 
Ct.,N.  D.  Indiana.  In  re  Mathers  A Moffit,  17  Nat. 
Bankr.  Reg.  225. 

OBXDITOB. 

Secured  creditor,  when  not  counted  under  S  80. —So 
long  as  a  creditor  holds  ample  security  on  property  of 
the  debtor,  and  does  not  waive  or  release  the  same,  he 
is  not  to  be  counted  as  a  creditor  having  a  provable 
debt  within  the  meaning  of  section  39  as  amended.  R. 
S.,  I  6021.  A  secured  creditor  may,  at  any  time,  release 
his  security  as  to  the  whole  or  a  part  of  the  debt,  and  if 
he  does  so  seasonably,  before  the  hearing  and  decision 
as  to  the  quorum  of  creditors  and  debts,  he  is  entitled 
to  be  ranked  as  a  creditor  having  a  provable  debt  and 
admitted  as  such  in  determining  whether  the  requisite 
number  and  amount  have  joined  in  the  petition..  U. 
8.  Dist.  Ct.,  W.  D.  Michigan.  In  re  CrossetU  A 
Ora/vesy  17  Nat.  Bankr.  Reg.  208. 

8TATB  IN80LYBNT  ULW8. 

Bankrupt  law  has  not  superseded:  compulsory  pro* 
seedings  under.—  The  Bankrupt  Act  has  not  entirely 
superseded  the  State  insolvent  laws.  Where  an  insolv- 
ent debtor  refuses  to  file  a  voluntary  petition,  and 
has  committed  no  act  of  bankruptcy,  and  it  does  not 
appear  that  the  requisite  number  of  creditors  are 
ready  to  join  In  a  petition  against  him,  compulsory 
proceedings  by  a  creditor  under  a  State  insolvent  law 
are  not  prohibited  by  the  Bankrupt  Act.  Court  of 
E^jTors,  Connecticut.  Oeery's  Appeal,  17  Nat.  Bankr. 
Reg.  196. 

MISTAKE. 

Clerical  error :  omission  of  creditors,— A  mere  clerical 
mistake  occurring  In  the  proceedings  in  bankruptcy, 
though  resulting  in  a  failure  to  specially  notify  a  cred- 
itor, will  not  destroy  the  effect  of  the  proceedings  as 
regards  such  creditor.  In  the  absence  of  fraud,  the 
general  advertisement,  as  provided  by  section  U,  is 
sufficient  to  include  all  creditors.  Sup.  Ct.,  Missouri. 
Thornton  v.  Hogan,  17  Nat.  Baukr.  Reg.  277. 

MOBTOAOK. 

Creditors  holdifig  and  selling  at  auction:  when  not 
entitled  to  vote  for  assignee.— After  the  adjudication,  a 
creditor,  who  held  a  mortgage-  f or^ftfteen-  thousand 
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dollars  on  the  bankrupt's  real  estate,  had  it  sold  at 
pabllo  auction  and  purchased  it  himself  for  one  hun- 
dred and  forty-two  dollars  and  fifty  cents.  He  then 
proved  for  the  residue  of  the  mortgage  as  an  unsecured 
claim  at  the  first  meeting  of  the  creditors.  The  regis- 
ter allowed  the  proof  against  objections  and  permitted 
him  to  vote  for  assignee,  whereby  a  majority  in  value 
of  the  creditors  was  obtained.  Held,  that  no  such 
mode  of  ascertaining  the  value  of  mortgage  security  is 
recognized  by  the  Bankrupt  Act;  that  the  register  had 
no  authority  to  admit  the  proof  and  allow  the  vote 
against  objection,  and  that  the  choice  of  the  assignee 
uuder  such  circumstances  was  irregular.  U.  8.  Dist. 
Ct.,  New  Jersey.    In  re  Hunt,  17  Nat.  Baukr.  Reg.  206. 


COURT  OP  APPEALS  ABSTRACT. 

ATTORNBT  AND  CLIBNT. 

A(Uion  (igaingt  aitorney  for  negligence :  what  wiU  not 
austotn.— In  an  action  against  his  attorneys  for  alleged 
misconduct  and  negligence  in  the  management  of  a 
suit  brought  by  them  for  plaintiff  against  one  W.  in 
failing,  before  judgment,  to  secure  a  lien  upon  the 
property  of  W.,  there  was  no  allegation  or  proof  that 
they  could  have  either  filed  a  lis  pendetis^  or  procured 
an  attachment,  or  that  there  was  ground  for  an  order 
of  arrest,  attachment  or  a  lis  pettdens.  if  eld,  that 
plaintiff  was  not  entitled  to  sustain  his  action,  that  a 
nonsuit  would  have  been  proper,  and  that  a  verdict 
for  defendants  could  not  be  set  aside.  Judgment 
below  affirmed.  Jaquins  v.  H<igner.  Opinion  by 
Earl,  J. 
[Decided  February  6, 1878.] 

CON8TITUTIONAI.  LAW. 

Oeneral  Drainagp  Act  of  1809,  conatitutional— The 
General  Drainage  Act  of  1869  (chap.  888)  is  not  open 
to  the  constitutional  objection  that  it  does  not  provide 
for  a  public  purpose,  for  the  purpose  mentioned 
namely,  the  public  health  is  one,  nor  to  the  objection 
that  it  takes  private  property  without  due  process  of 
law,  for  it  provides  for  proper  and  sufficient  proceed- 
ings for  the  taking  of  property.  Orders  below  affirmed. 
In  re  Ryers,  Opinion  by  Folger,  J.  Church,  C.  J., 
dissented. 
[Decided  January  16, 1878.  Reported  below,  10  Hun,  93.] 

COBPORATION. 

LiabUity  of  stockholders:  ef\forcement  of:  form  of 
action,— Vuder  a  statute  of  New  Jersey  it  is  provided 
that,  **  when  the  whole  capital  of  a  corporation  shall  not 
be  paid  in,  and  the  capital  paid  shall  not  be  sufficient 
to  satisfy  the  claims  of  its  creditors,  each  stockholder 
shall  be  bound  to  pay,  on  each  share  held  by  him,  the 
sum  necessary  to  complete  the  amount  of  such  share 
as  fixed  by  the  charter  of  the  company,  or  such  pro- 
portion of  that  sum  as  shall  be  required  to  satisfy  the 
debts  of  the  company.'*  This  is  similar  to  the  statute 
of  this  State.  1  R.  S.  000, 1 5.  Held,  that  under  this 
statute  there  could  not  be  a  recovery  by  a  single  cred- 
itor against  a  single  stockholder,  but  the  action  must, 
to  charge  the  stockholder  who  had  not  fully  paid  up, 
be  In  equity,  bringing  in  the  other  stockholders  In  like 
predicament  with  him.  Judgment  below  affirmed. 
QriffUh  V.  Mangam.  Opinion  by  Folger,  J. 
[Decided  April  16,  1878.  Reported  below,  42  N.  T. 
Superior,  869.] 


GBIMIKAX  ULW. 

1.  Burglary:  ownership  of  premises  entered:  de- 
scriptiofi  of,  in  indictment.— In  an  indictment  for  bur- 
glary, In  the  first  degree,  In  breaking  Into  and  entering 
In  the  night  time  the  dwelling-  house  of  another,  etc., 
the  ownership  of  the  dwelling-house  may  be  laid  to  be 
in  the  members  of  a  copartnership,  when  the  facts  of 
the  case  warrant  It.  When  the  members  of  a  fiim 
held  and  occupied  the  building  into  which  the  burgla- 
rious entry  was  made,  using  the  lower  story  for  the 
purposes  of  their  business,  and  In  the  upper  rooms  one, 
only,  of  the  partners,  and  some  other  persons  lived, 
and  were  present  the  night  of  the  burglary.  Held, 
that  It  was  proper,  in  the  indictment,  to  lay  the  own- 
ership of  the  building  in  the  members  of  the  firm. 
Judgment  below  affirmed .  Qainm,  plaintiff  m  error,  v. 
People,  Opinion  by  Folger,  J.  Rapallo  and  An- 
drews, JJ.,  dissented. 

2.  What  constitutes  a  dtceUijig-house :  store  with  un- 
connected rooms  used  for  living  jturposes  in  upper 
story  of  same  building.— The  burglary  was  Into  one  of 
the  lower  rooms  of  the  building  which  were  used  for  a 
store.  The  upper  part  of  the  building  used  for  living 
purposes,  and  where  people  slept  had  no  internal  com- 
munication with  the  store  below,  but  to  go  from  one 
part  to  the  other,  one  must  go  out  doors.  Held,  that 
the  room  broken  Into  was  part  of  a  dwelling-house, 
within  the  definition  of  burglary.  In  the  first  degree. 
In  2  R.  S.  668,  fi  10,  subd.  1,  and  S 16.   lb. 

[Decided  January  15, 1878.    Reported  below,  11  Hun. 
836] 

BVIBENCB. 

Evidence  to  contradid:  what  competent— A  witness 
for  the  plaintiff  had  testified  that  defendant  had  said, 
In  reference  to  a  piano  which  was  in  controversy,  that 
he  had  given  it  to  plaintiff,  for  a  present.  The  wit- 
ness testified  that  she  thought  that  one  A  was  present 
at  the  conversation.  A,  being  sworn  for  defendant, 
said  he  was  never  present  at  any  such  conversation, 
He  was  then  asked,  on  cross-examination,  if,  and 
denied  that  he  had  told  one  D  that  defendant  had 
told  him  that  he  had  given  the  piano  to  plaintiff.  D 
was  then  called,  for  plaintiff,  and  testified  that  A  had 
told  him  that  defendant  had  told  him  that  he  had  given 
the  piano  to  plaintiff.  Held,  that  the  testimony  of  the 
latter  witness  was  admissible  to  contradict  A.  Judg- 
ment below  affllrmed.  SparrowhoMfk  v.  Sparrowliawk. 
Opinion  by  Miller,  J.  Allen,  Folger  and  Earl,  JJ.,  dis- 
sented. 

[Decided  March  19,   1878.    Reported  below,  11  Hun, 
528.] 

JUBI8DICTION. 

Judicial  officer  interested  in  residt  of  proceeding: 
when  competmt  to  act,  —Where  a  judicial  officer  has 
not  so  direct  an  Interest  In  the  cause  or  matter  that  the 
result  must  necessarily  affect  him  to  his  personal  or  pe- 
cuniary loss  or  gain,  or  where  his  personal  or  pecuniary 
Interest  is  minute  and  he  has  so  exclusive  jurisdiction  of 
the  matter  by  constitution  or  by  statute,  that  his  refusal 
to  act  will  prevent  |any  proceeding  In  It,  there  he  may 
act  so  far  as  that  there  may  not  be  a  failure  of  remedy 
or  a  failure  of  justice.  Accordingly  where  the  county 
judge  who  is  exclusively  designated  under  the  General 
Drainage  Act  to  appoint  commissioners,  whose  duty  it 
is  to  determine  what  lands  are  to  be  taken  for  a  pro- 
posed drain,  and  what  proi>erty  benefited,  and  the 
amount  of  the  assessment  upon  the  lauds  of  each 
owner,  was  the  owner  of  some  of  the  lauds  ^  be  affect- 
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ed.    Held,  that  he  had  jurlBdiotion  to  issue  an  order 

appointing  the  oommissioners.    Orders  below  affirmed. 

In  rt  Ryrs,    Opinion  \>j  Folger,  J.  Church,  C.  J., 

dissented. 

[Decided  January  15, 1878.    Reported  below,  10  Hun, 

98,] 

PAHTM  BUSHIP. 

Attcuihment  and  execution  agaSngt  one  partner  on  firm 
debt  dots  not  hold  firm  property. —In  an  action  against 
a  firm  upon  a  firm  debt  where  both  partners  were 
brought  into  court,  but  one  only  was  liable  from  his 
personal  situation  to  the  issue  of  an  attachment  against 
his  (property,  /ieZd,  that  an  attachment  issued  would 
reach  only  hia  property,and  not  the  property  of  the  firm, 
and  that  an  assignment  of  the  firm  for  the  benefit  of 
creditors  after  the  attachment,  would  convey  the  firm 
property,  and  a  sale  thereafter,  under  execution,  of  the 
interest  of  the  partner  named,  would  only  convey  his 
interest  after  the  settlement  of  the  estate,  and  the  ex- 
ecution purchaser  could  not  hold  title  to  the  property 
attached  and  sold  against  the  assignee.  Judgment 
below  affirmed.  Stoats  v.  BrUtow,  Opinion  by  Fol- 
ger,  J. 
[Decided  April  0, 1878.] 

RAILSOAD  AID  BONDS. 

Toufn  bonds  not  issued  in  oompUanoe  %Dith  statute  in- 
valid,—The  consent  of  a  minority  of  the  tax  payers  of 
the  town  of  Thompson  was  obtained  for  the  issuing  of 
town  bonds  in  aid  of  a  railway.  The  consent  stated 
on  its  face  that  it  was  given  in  accordance  with  the 
provisions  of  the  act  of  1868  (chapter  668,  amended  by 
Laws  1889,  chapter  96),  and  authorized  commissioners 
appointed  thereunder  for  said  town  to  borrow  upon 
the  faith  and  credit  of  the  town  $148,000,  and  to  do  and 
perform  other  things  necessary  to  carry  into  effect  the 
provisions  of  the  said  act.  Held, to  authorize  the  commis. 
sioners  to  proceed  only  according  to  the  provisions  of 
the  act  of  1868,  that  Is,  to  borrow  money  by  disposing 
of  the  bonds  at  not  less  than  par,  and  invest  the  money 
so  raised  in  the  stock  of  a  railroad  company,  and  not 
to  authorize  the  commissioners  to  issue  bonds  in  ex- 
change for  the  stock  of  any  company,  and  bonds  issued 
in  the  latter  manner  would  be  invalid.  Held,  also, 
that  where  bonds  payable  to  bearer  were  issued  in  the 
latter  way,  and  recited  on  their  face  that  they  were 
issued  under  the  act  of  1848,  and  were  given  **  for  value 
received  in  the  stock  of  the  Monticello  and  Port  Jer- 
yis  Railroad  Co .,"  it  would  appear  on  their  face  that 
they  were  issued  in  violation  of  the  act,  and  would  be 
void  in  the  hands  of  any  holder.  Judgment  below  re- 
versed. Horton  v.  Toion  of  Thompson.  Opinion  by 
Rapallo,  J.  Andrews,  Miller  and  Barl,  JJ.,  dissent. 

2.  Constitutional  law:  statuU  vaUdatino  invalid 
bonds  i;oid.~When  bonds  were  issued  in  the  manner 
mentioned,  held  that  an  act  of  the  legislature  declar- 
ing the  bonds  valid  (Laws  1871,  chap.  809)  would  not 
render  them  so,  it  being  beyond  the  limits  of  legisla- 
tive power  to  render  the  bonds  binding  upon  the  town 
without  its  consent. 
[Decided  January  16, 1878.] 

TITJUB. 

To  property  manufactured  under  contract:  when  it 
vests :  lien  of  workman  for  price.— Where  plaintiff  con- 
tracted to  make  and  deliver  to  defendant  a  tent,  and 
defendant  requested  him  to  send  it  from  New  York 
t<>  Lewlstown,  Me.,  but  plaintiff  did  not  contract  to 
deliver  it  at  Lewiatown,  held,  that  phOntiff  ^had  com- 


pleted his  contract  when  he  had  shipped  the  tent  by 
the  usual  route  to  Lewlstown,  and  the  title  passed 
and  defendant  would  be  liable  for  the  purchase- price, 
even  though  the  tent  should  be  destroyed,  without 
plaintiff's  negligence,  in  transitu,  and  this  would  not 
l>e  affected  by  the  fact  that  plaintiff  retained  his  lien 
for  the  purchase-price  until  the  tent  was  delivered  at 
Lewlstown.  Judgment  affirmed.  Biggins  v.  Murray. 
Opinion  by  Church,  C.  J. 
[Decided  April  9, 1878.] 


NOTES  OF  RECENT  DECISIONS. 

CoNerrrruTTONAL  law  :  power  of  Congress  as  to 
CRiMss  IN  States  :  power  as  to  maii^.— Congress  has 
no  power  to  make  criminal  the  using  of  means  to  pro- 
cure abortions  in  the  several  States.  That  power  be- 
longs to  the  respective  States.  But  Congress  has  ple- 
nary power  over  the  malls  and  the  postal  service,  aud 
may  declare  what  shall  and  what  shall  not  be  mailable 
matter,  and  punish  violations  of  its  criminal  enact- 
menu  in  this  regard.  U.  S.  Dlst.  Ct.,  E.  D.  Mo., 
March  80, 1878.  United  Staits  7.  Whittier  (Ch.  Leg. 
News.) 

Corporation:  juribdiotion  op  foreign.— A  reso- 
lution of  a  foreign  corporation,  filed  pursuant  to  a 
State  statute,  authorizing  its  agent  **  to  acknowledge 
service  of  process  for  and  in  behalf  of  such  company, 
and  consenting  that  service  of  process  upon  any  agent 
shall  be  taken  and  held  to  be  as  valid  as  if  served  upon 
the  company  or  association,"  amounts  to  an  agreement 
for  a  constructive  presence  within  such  State ;  aud  a 
Federal  court  may  obtain  jurisdiction  over  such  cor- 
poration by  service  upon  Its  agent.  U.'S.  Circ.  Ct.,  E. 
D.  Mich.,  April  1, 1878.  'Fonda  v.  BriL  Am.  Assmt. 
Co.    (Cent.  L.  J.) 

Defense  :  breach  of  agreement  to  fitrnish  in- 
formation. ~A  defendant  who  had  agreed  to  furnish 
information  as  to  the  credit  of  others,  and  whose  nefc- 
llgence  had  caused  loss  to  the  plalntiflii,  cannot  set  up 
as  a  defense  that  the  communications  were  merely 
verbal,  and  that  they  are  required  by  statute  to  be  in 
writing,  in  order  to  sustain  his  liability.  Such  a 
statute  is  intended  to  protect  honest  and  careful  men, 
and  cannot  be  used  to  shield  one  who  has  been  guilty 
of  negligence  or  misfeasance.  Ct.  Common  Pleas, 
Philadelphia,  April  6,  1878.  Spragut  v.  Dun  (Leg. 
Intel.) 

Estoppel:  statements  by  maker  of  promissory 
NOTE  TO  INTENDING  PURCHASER.— Where  the  maker  of 
a  promissory  note,  payable  to  a  certain  person  or  bearer, 
on  being  inquired  of  by  a  third  person,  to  whom  the 
payee  had  offered,  after  its  dishonor,  to  sell  it,  an- 
swered that  it  was  aU  right,  and  that  he  would  pay  it, 
and  theVeupon  the  purchase  was  made  and  the  price 
paid,  the  maker  Is  estopped  from  setting  up  failure  or 
want  \ot  consideration,  or  any  other  equity  existing 
between  himself  and  the  payee,  to  an  action  brought 
upon  the  note  by  the  purchaser  or  his  privies.  Sup. 
Ct.,  Qvk.,  March  16,  1878.    Reedy  v.  Brun^itr. 

Fraud:  sale  by  one  partner  of  insolvent 
FIRM  TO  ANOTHER.— A  sale  for  a  valuable  considera- 
tion by  one  partner  to  another,  when  the  firm  Is  In- 
solvent, does  not  of  itself  constitute  fraud,  either 
actual  or  constructive.  U.  S.  Dist.  Ct.,  W.  D.  Mich., 
March  15. 1878.    i^ussett  v.  If cCord(Ch.  Leg.  N.). 
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Practicb  in  U.  8.  courts:  libn  or  judgment.— 
1.  In  the  United  StateB  oourts  where  a  State  is  divided 
into  several  districts,  a  judgment  obtained  in  one  dis- 
trict is  a  lien  apon  defendant's  real  estate  in  all  parts 
of  the  State.  The  right  of  lien  depends  upon  the  right 
of  execution ;  and  by  section  986,  Revised  Statutes,  all 
writs  of  execution  may  **  run  and  be  executed  in  all 
parts  of  the  State.''  2.  Plaintiff  has  aright  to  con- 
current execution  all  over  the  State.  8.  The  direction 
of  the  writ  to  one  marshal  is  merely  formal  and  of  no 
consequence.  U.S.  Giro.  Ct.,  E.  D.  Penn.,  March, 
1878.    Prew>8t  v.  OorreU  (Pittsb.  L.  J.). 

RePMAL  of  GlNVRAIi  LAW  UND1ER  WHICH  CORPORA- 
TION IS  FORMED.— The  repeal  of  an  act  under  which  a 
corporation  is  incorporated  does  not  repeal  its  charter. 
Only  express  legislation  can  take  that  away.  New 
Jersey  Ct.  Chancery,  Feb.  1878.  Freehold  Mut.  Loan 
Assoc,  V.  Brovon  (N.  J.  L.  Jour.). 


COURT  OP  APPEALS  DECISIONS. 

THE  following  decisions  were  passed  down  Tuesday, 
April  28, 1878: 
Per  curiam,  opinion  for  denial  of  motion,  with  $10 
costs  —  Madison    Ave.    Baptist    Church   t;.    Baptist 

Church  in  Oliver  street. Per  curiam,  opinion  for 

granting  motion  to  discontinue  appeal,  on  payment  of 
costs  of  the  appeal,  and  $10  costs  of  motion  —  MacKay 

«.  Lewis. Agree  to  deny  motion,  with  $10  costs,  no 

opinion  —  Faber  v.  Hovey. Agree  to  grant  motion 

for  leave  to  perfect  the  appeal  by  giving  an  undertalc- 
ing  with  sureties,  who  shall  justify  within  20  days,  and 
it  is  ordered  that  the  appellant  shall,  within  20  days, 
cause  the  jretnm  to  (the  appeal  to  be  filed  with  the 
clerk  of  this  court,  and  three  printed  copies  thereof 
to  be  served  on  the  attorneys  for  the  respondents 
within  10  days  thereafter,  and  that  the  appeal  be  put 
apon  the  present  calendar  for  hearing  as  a  preferred 
cause,  with  liberty  to  either  party  to  move  it  on  for 
argument  on  a  notice  of  two  days,  and  if  the  appellants 
fail  to  give  such  security,  or  cause  the  return  to  be 
filed,  or  to  serve  copies  thereof  as  above  required,  the 
appeal  to  be  dismissed  with  costs ;  no  opinion  —  Soo- 

field  «.  Adams. Cal.  47,  Rapallo,  J.,  reads  opinion 

for  reversal  of  final  judgment  and  new  trial  —  Sturgis 

V.  Yanderbilt. Cal.  79,  Andrews,  J.,  reads  opinion 

for  afOrmance  order  and  judgment  absolute  for 
respondent —People    ex    rel.     Morris    t;.    Board   of 

Supervisors  of  Richmond  county. Cal.  152,  Church, 

Ch.  J.,  reads  opinion  for  reversal  of  judgment 
and  order  setting  aside  verdict,  and  dismissing 
complaint,     and    judgment    ordered   on   verdict  — 

Connecticut  Fire  Insurance  Co.  v.  Erie  Railway. 

Cal.  203,  Miller,  J.,  reads  opinion  for  reversal  and 
new  trial  — People's  Bank  of  New  York  v.  Mitchell. 
Cal.  888,  Earl,  J.,  reads  opinion  for  reversal  or- 
der and  denial  of  motion  —  People  ex  rel.  Morris  v. 

Randall. Cal.  205,  Andrews,  J.,  reads  opinion  for 

affirmance.  —  Welsh  t;.  German  American  Bank. 

CaL  206,  .Miller,  J.,  reads    opinion  for  affirmance.  — 

Schroeder  «.  Gumey. Cal.  207,  Earl,  J.,  reads  for 

affirmance    of    order,    and   judgment   absolute    for 

plaintiffs  on  stipulation  —  Lawrence  v.  Gallagher. 

Od.  294,  agree  to  affirm  on  opinion  of  Special  Term  — 

Hunt  V,  Church. Cal.  67,  Folger,  J.,  reads  opinion 

for  affirmance— McCuUough  v.  Hoffknan. Cal.  28, 

Earl,  J.,  reads  opinion  for  affirmance —Townsend  v. 

0*Conner. Cal.  394,  Allen,  J.,  reads  for  reversal  of 

judgment  and  affirmance  of  proceedings  of  defendants. 


—  People  ex  rel.  Royal  v.  Board  of  Fire  Commissioners 
of  city  of  New  York. Cal.  305,  same  as  last  above 

—  People  ex  rel.  Simms  v.  Same  defendants. Cal. 

809,  Folger,  J.,  reads  opinion  for   affirmance  order  — 
People  ex  rel.  Freer  v.  Canal  Appraisers. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Herman  on  Chattel  Mobtoagbs. 

TttaXise  on  Chattel  MorUfogea.  By  Henrv  M.  Hemiao,  au- 
thor of  the  law  of  laecuton,  etc.  New  York:  Cock- 
rof  t  &  Ck>. 

THIS  is  a  valuable  book  upon  a  subject  of  great  and 
growing  importance  to  the  profession  and  the  bus- 
iness community.  The  law  on  the  subject  has  here- 
tofore been  in  a  chaotic  condition,  and  a  thoroughly 
comprehensive  work  was  very  much  needed.  There 
were,  indeed,  a  vast  number  of  decisions,  but  they 
were  scattered  and  contradictory,  and  those  of  the 
profession  who  had  occasion  to  consult  them  were 
very  liable  to  be  misled.  The  author  seems  to  have 
deduced  from  the  various  authorities  the  underlying 
principles  which  govern  the  subject  treated,  and  we 
are  confident  the  bench  and  bar  will  welcome  his  book 
as  l>eing  a  safe  guide  to  the  understanding  of  these 
principles.  The  work  is  divided  into  three  boolcs, 
each  book  being  subdivided  into  chapters.  The  first 
book  treats  of  the  origin  and  nature  of  chattels  and 
mortgages,  of  the  form  of  a  chattel  mortgage,  of  the 
description  of  the  property,  of  the  consideration,  and 
of  delivery.  Book  second  is  devoted  to  a  considera- 
tion of  the  validity  of  chattel  Imortgages,  of  their  reg- 
istration, recording  or  filing,  of  the  possession  of 
mortgaged  chattels,  of  fraudulent  and  void  mortgages, 
of  the  effect  of  the  bankrupt  law,  of  priority,  and  of 
mortgages  on  ships.  Book  third  considers  the  rights  of 
the  various  parties  to  a  mortgage,  and  others  affected  by 
it,  of  payment  and  of  satisfaction,  of  transfer  of 
the  interest  of  the  mortgagor,  and  of  the  remedies  of 
the  mortgagee  after  default  or  breach  of  condition. 
It  will  thus  be  seen  that  the  law  on  the  subject  is 
presented  in  a  systematic  manner,  and  that  every 
part  is  considered.  The  work  is  well  indexed  and 
excellently  printed  and  bound. 

New  York  Superior  Court  Reports,  Volume  XLII. 

Reports  of  caaa  armud  cmd  determined  in  the  Superior  Court 
of  the  city  of  New  York,  By  Samuel  Jones  and  James 
C.  Speooer,  reporters  of  the  Court.  New  York  Superior 
Gourt  Reports,  Volume  XLII.  Jones  &  Spenoer^B  Vol- 
ume X.  New  York:  Ward  ft  Peioubet,  successors  to 
Diossy  ft  Co.,  1878. 

There  are  a  number  of  valuable  cases  in  this  vol- 
ume, both  upon  general  questions  of  law  and  upon 
those  of  interest  only  in  this  State.  Among  such  cases 
we  will  notice  these :  Brown  y,  Torreyy  p.  1.  A  stock- 
holder claiming  to  be  liable  for  the  debts  of  a  corpora- 
tion and  who,  himself,  as  an  officer,  signed  a  note  issued 
by  the  corporation,  is  estopped  from  setting  up  a  want 
of  power  in  the  corporation  to  make  the  note.  Mofftiire 
V.  Dinsmore,  p.  17.  A  concealment  by  a  shipper  of  the 
true  value  of  the  goods  shipped,  or  his  silence  alone, 
discharges  the  carrier  from  liability  for  ordinary  negli- 
gence. WieXr.Fischer^p.  82.  A  representation  by  a 
mortgagor,  to  one  about  to  purchase  the  mortgage,  that 
the  same  was  given  for  value,  accompanied  by  a  certifi- 
cate that  the  mortgagor  **  knew  of  no  ofliBet  or  defense, 
legal  or  equitable,  thereto,**  held  to  estop  the  mort- 
gagor from  setting  up  the  defense  of  usury.    NationcU 
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7}ru9t  Co,  V.  RobertSj  p.  lOa  A  oonviotiou  for  au  infa- 
mous crime  iu  another  State,  or  foreign  ooantr7,  would 
not  render  a  witness  incompetent  here,  under  the  law 
as  it  stood  previous  to  the  new  Code.  Dumphy  v.  Erie 
Railway  Co . ,  p.  128.  Rules  of  a  railway  company,  lim- 
iting the  right  of  a  passenger  on  a  ticket  from  New 
York  to  Rochester,  as  to  stopping  over  at  intermediate 
stations,  held  reasonable  and  valid.  Einstein  v.  Chap- 
man^ p.  144.  The  change  of  possession  required  by  2  R. 
S.  136,  in  order  to  make  a  sale  of  property  valid,  must 
be  not  only  actual,  but  continued,  or  the  sale  will  be  pre- 
sumed fraudulent.  Madenav.Shepardtp.SSS,  Persons 
receiving  bills  of  lading  from  a  carrier  are  conclusively 
presumed  to  know  the  terms  upon  which  the  property  is 
to  be  carried,  and  to  have  assented  thereto.  O^Hagan 
V.  DiUon,  p.  466.  Intoxication  will  not  constitute 
contributory  negligence,  unless  it  disqualifies  the 
individual  from  the  exercise  of  ordinary  care  and 
prudence.  Welsh  v.  German  Am,  J3anfc,  p.  462.  Where 
a  bank  paid  a  check  drawn  to  order  upon  a  forged 
indorsement  of  the  name  of  the  payee,  and  returned 
the  check  to  the  depositor,  who  kept  it  two  years  before 
dlscoveriog  the  forgery,  held^  that  this  did  not  con- 
stitute payment  of  the  check,  nor  was  the  keeping  two 
years  ratification.  Eneas  v.  Hoops,  p.  617.  An 
alteration  materially  affecting  a  contract  guaranteed, 
will  discharge  the  guarantor,  though  the  variation  may 
be  to  his  advantage.  RiUerhand  v.  Bagoett,  p.  6661  Re- 
strictions upon  the  sale  of  shares  of  membership,  in  a 
corporation,  do  not  destroy  the  character  as  property, 
which  such  shares  or  right  would  otherwise^have.  There 
are  a  number  of  decisions  in  the  volume,  construing 
the  meaning  of  sections  of  the  old  and  new  Code.  In 
Hatsiel  V.  Hateei,  p.  661,  %%  968,  969,  970, 1009, 1018  of 
the  new  Code  are  explained.  The  reporting  is  excel- 
lently done,  and  the  mechanical  execution  of  the  vol- 
ume is  all  that  could  be  desired. 


NOTES. 


ANEW  law  periodical  has  appeared  on  the  Pacific 
Coast.  It  is  entitled  the  California  Legal  Record, 
and  is  issued  weekly  in  San  Francisco  by  Messrs.  Sco- 
field  &  Palmer.  The  first  two  numbers  have  reached 
us,  and,  judging  from  them,  we  should  say  that  the 
Legal  Record  is  a  publication  that  ought  to  receive  the 
support  of  the  profession  in  California  and  the  adjoin- 
ing States.  The  numbers  received  by  us  contain  a 
number  of  current  decisions  of  the  Supreme  Court  of 
California,  legal  notes  upon  events  of  interest  to  the 
legal  profession,  digests  of  decisions  in  other  States,  and 
other  useful  matter.  We  trust  our  new  contemporary 
will  succeed.    It  certainly  deserves  to. 

The  following  order  was  entered  in  the  United  States 
Supreme  Court  on  the  22d  inst. :  There  having  been  an 
Associate  Justice  of  this  court  appointed  since  the 
commencement  of  this  Term,  it  is  ordered  that  the 
following  allotment  be  made  of  Chief  Justice  and 
Associate  Justices  of  said  court  among  Circuits,  agree- 
ably to  act  of  Congress  in  such  case  made  and  pro- 
vided, and  that  such  allotment  be  entered  on  record, 
viz. :  For  the  First  Circuit  Court,  Nathan  Clifford, 
Associate  Justice;  lor  the  Second  Circuit  Court, Ward 
Hunt,  Associate  Justice;  for  the  Third  Circuit  Court, 
William  Strong,  Associate  Justice;  for  the  Fourth 
Circuit,  Morrison  R.  Waite,  Chief  Justice;  for  the 
Fifth  Circuit,  Joseph  P.Bradley,  Associate  Justice; 


for  the  Sixth  Circuit,  Noah  H.  Swayne,  Associate 
Justice;  for  the  Seventh  Circuit,  John  M.  Harlan,  As- 
sociate Justice;  for  the  Eighth  Circuit,  Samuel  F. 
Miller,  Associate  Justice;  for  the  Ninth  Circuit,  Ste- 
phen J.  Field,  Associate  Justice. 

The  Chicago  Legal  News  thus  discourses  concerning 
the  Bankrupt  Law,  skillfully  uniting  sentiment  and 
business :  **  This  law  is  evidently  in  its  death  struggle. 
A  few  more  days,  and  in  all  human  probability  it  will 
have  passed  away.  We  have  no  tears  to  shed  over  its 
decease.  We  never  spoke  a  kindly  word  of  it  while 
living,  we  shall  not  praise  it  now.    We  feel  like  saying, 

**  Behold,  an  aged  sinner  goes. 
Laden  with  guilt  and  heavy  woes, 
Down  to  the  regions  of  the  dead. 
With  endless  curses  on  his  head ; " 

and,  in  this  connection,  we  would  say  that  we  have 
the  most  complete  line  of  Bankruptcy  Blanks  in  the 
United  States,  which  we  shall  be  most  happy  to  furnish 
to  the  mourners  until  after  the  funeral." 

In  the  case  of  Bowery  NaL  Bank  v.  Duryee^  decided 
by  the  General  Term  of  the  Supreme  Court  for  the 
First  Department  on  the  23d  inst.,  an  important  point 
of  practice  was  passed  upon.  At  Special  Term,  Law- 
rence, J.,  held  that  under  the  new  Code  the  plaintiff 
must  state  in  his  complaint  in  every  case  where  the 
defendant  is  subject  to  arrest  not  only  the  cause  of 
action  but  the  cause  of  arrest,  even  where  such  cause 
of  arrest  is  extrinsic  to  the  cause  of  action,  so  that  the 
jury  on  the  trial  might  pass  not  only  on  the  question 
of  defendant's  liability  in  money,  but  also  on  the  mat- 
ters affecting  his  liberty.  Judge  Lawrence  held  in 
this  respect  the  New  Code  had  effected  a  desirable  im- 
provement on  the  old  practice  of  passing  upon  the 
question  of  a  man's  liberty  upon  affidavits,  while  the 
less  important  question  of  his  money  liability  wan 
passed  upon  after  hearing  the  oral  testimony  of  wit- 
nesses. The  General  Term  reversed  this  decision  upon 
the  authority  of  the  case  of  Shane  v.  Livermore,  de- 
cided at  the  same  time.  The  latter  case  involved  the 
construction  of  section  668  of  the  New  Code,  which 
says:  **  But  at  any  time  after  filing  or  service  of  the 
complaint,  the  order  of  arrest  must  be  vacated  on 
motion  if  the  complaint  shows  that  the  case  is  not  one 
of  those  mentioned  in  section  549  or  650  of  this  act.  ** 
Judge  Ingalls,  who  gave  the  opinion,  holds  that  to 
entitle  the  defendant  to  his  release  the  complaint 
must  actually  negative  the  right  to  arrest;  and  where 
the  cause  of  arrest  is  distinct  from  the  cause  of  action, 
the  complaint  in  the  action  need  not  state  the  cause  of 
arrest,  and  not  negativing  it,  the  arrest  may  be  up- 
held on  affidavits. 

The  statistics  of  divorce  actions  in  Vermont  are  thoa 
stated  in  a  local  paper:  *' During  the  year  1876 one 
hundred  and  sixty-eight  divorces  were  granted  in  the 
State  —three  less  than  in  1876  —  being  one  divorce  to 
every  sixteen  marriages.  In  one  hundred  and  twenty- 
three  cases  the  wife  was  the  petitioner,  and  in  forty- 
five  the  husband.  Sixty-six  were  granted  for  *  intol- 
erable severity,'  eleven  for  *  refusal  to  support,'  twen- 
ty-four for  *  adultery,'  fifteen  for  *  desertion.' 

A  suit  brought  by  the  city  of  St.  Louis  for  the  pos- 
session of  the  property  of  the  St.  Louis  Gas  Company, 
was  decided  by  the  Court  of  Appeals  on  the  16th  inst. 
in  favor  of  the  plaintiff. ^,^J>iyifcJ52,Q0Q,O0OJ?lnYqlved. 
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AiiL  communloatlons  Intended  for  publication  In  the 
Law  Journal  should  be  addreeaed  to  the  editor,  and  the 
name  of  the  writer  should  be  given ,  though  not  necessa- 
rily for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 


Albany^  Mat  4,  1878. 


CURRENT  TOPICS. 

rB  Supreme  Court  of  the  United  States  in  the 
case  of  Edwofrds  v.  Kea/rey^  just  decided,  and 
appearing  in  our  present  issue,  pass  upon  the  im- 
portant constitutional  question  of  the  validity  as  to 
existing  debts  of  exemption  laws  passed  by  State 
legislatures.  The  court  hold  that  ^e  remedy  sub^ 
sisting  in  a  State  when  and  where  a  contract  is 
made,  and  is  to  be  performed,  is  a  part  of  its  obli- 
gation, and  any  subsequent  law  of  the  State,  which  so 
affects  that  remedy  as  substantially  to  impair  and  les- 
sen the  value  of  the  contract,  is  forbidden  by  the  Fed- 
eral Constitution  and  is  therefore  void.  In  the  case  in 
question,  the  court  hold  that  a  statute  of  North  Caro- 
lina exempting  the  personal  property  of  a  debtor  to 
the  extent  of  five  hundred  dollars  and  a  homestead  of 
the  value  of  one  thousand  dollars,  is  unconstitutional 
80  far  as  debts  in  existence  at  the  time  of  its  pass- 
age are  concerned.  The  position  of  the  court  upon 
this  subject  will  satisfy  every  one  except  those  who 
desire  to  defraud  their  creditors.  The  decision 
comes  at  an  opportune  moment,  and  will  do  much 
to  check  a  growing  disposition  in  State  legislatures 
to  relieve  debtors  from  the  performance  of  their  ob- 
ligations by  the  passage  of  exemption  and  stay  laws. 


The  action  of  Congress  iif  reference  to  the  bank- 
rupt law  has  called  attention  to  the  laws  formerly  in 
force  in  the  various  States,  regulating  insolvency, 
but  which  have  since  the  enactment  of  the  Federal 
statute  to  a  great  extent  been  dormant.  The  re- 
peal of  this  statute  will  revive  the  State  laws  and 
many  of  these  will  be  found  not  suited  to  the  needs 
of  the  present  time.  In  one  State,  Rhode  Island, 
the  situation  has  been  anticipated^  a  special  session 
of  the  legislature  having  been  held  to  consider  bills 
for  modifying  the  insolvent  laws.  Only  two  days 
were  spent  in  the  work,  but  a  law  was  passed  wherein 
preferences  to  creditors  are  forbidden,  and  an  equal 
distribution  of  the  property  of  failing  debtors 
among  their  creditors  provided  for.  The  insolvent 
law  of  our  own  State  is  probably  as  good  a  one  as 
could  be  contrived  except  as  to  the  matter  of 
preferences,  and  even  as  to  this  there  is  a  great 
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difference  of  opinion,  many  believing  it  would 
be  no  improvepient  to  adopt  the  provisions  of  the 
Federal  law  and  forbid  every  preference.  There  is 
a  difference  in  the  character  of  debts  which  men  in 
their  private  transactions  everywhere  recognize. 
Payment  in  full  to  one  creditor  even  at  the  expense 
of  a  failure  to  pay  athers,  may  not  be  unjust  though 
the  allowance  of  preferences  in  assignments  opens  a 
door  to  fraud  and  tends  to  render  favored  persons 
less  vigilant.  The  question  is  one  of  difficulty,  and 
it  is  probable  tb&t  the  statutes  of  the  various  States 
will  continue  to  differ  in  respect  thereto. 


Among  the  acts  eentained  in  the  Supplement  ac- 
companying this  number  is  one  repealing  section 
880  of  the  Code  of  Civil  Procedure.  That  section 
excluded  from  the  witness-stand  the  husband  or 
wife  of  one  who  was  excluded  by  section  829. 
We  pointed  out  some  •  time  ago  the  folly  of 
the  section  and  are  pleased  to  see  it  stricken  out. 
It  would  have  been  better  had  section  829  been  in- 
cluded in  the  repeal,  but  that  will  come  in  time. 
ABiong  the  other  acts  in  the  Supplement  is  an  act  in 
relation  to  infections  and  contagious  diseases  of  ani- 
mals, which  confers  upon  the  govemer  plenary 
power  in  relation  thereto  when  occasion  requires; 
an  act  amending  chapter  465  of  the  Laws  of  1875, 
which  requires  fire  insurance  companies  to  con- 
tribute to  the  support  of  fire  departments  in  villages 
and  cities,  and  a  lengthy  act  amending  the  law 
regarding  the  assessment  and  collection  of  taxea 


The  Bankrupt  Law  dies  hard.  After  the  bill  for 
its  unconditional  repeal  had  passed  the  Senate  by  a 
vote  of  87  to  6,  and  the  House  of  Representatives  by  an 
equally  overwhelming  majority,  notwithstanding  the 
most  vigorous  efforts  to  either  postpone  action  upon  it 
or  to  so  change  it  by  amendments  so  tjiat  it  would 
not  accomplish  the  object  sought,  it  has  been,  dur- 
ing the  past  week,  the  subject  of  considerable 
debate  in  the  Senate.  The  amendments  made  in 
the  House  did  not  change  the  tenor  of  the  bill  passed 
by  the  Senate,  they  only  made  it  more  certain  and 
I  more  effective.  The  bill  was  discussed  on  Tuesday 
and  Wednesday.  On  the  latter  day  the  amendment 
of  the  House  mentioning  the  date  of  the  acts  to  be 
repealed,  and  designating  their  place  in  the  Revised 
Statutes,  was  agreed  to.  An  amendment  fixing  the 
time  when  the  repeal  should  take  effect  at  January 
1,  1879,  was  then  proposed  by  Mr.  Matthews,  and 
after  a  vigorous  debate  adopted,  and  the  bill  refer- 
red to  the  judiciary  committee  that  the  saving 
clause  might  be  perfected.  The  principal  argument 
advanced  for  a  continuance  of  the  law  until  the 
date  mentioned  was  that  there  are  many  insolvent 

persons  who  would  be  tun^d^ont^f  house  and 
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home  anlefls  they  are  given  the  remainder  of  the 
year  to  commence  proceedings  to  obtain  a  discharge. 
The  necessities  of  unfortunate  debtors  furnish  the 
excuse  for  a  continuance  of  the  law,  but  we  imag- 
ine that  the  most  of  these  persons  would  willingly 
take  their  chances  of  reUef  under  the  laws  of 
their  own  States.  The  real  cause  of  the  delay  in 
this  matter  of  repeal  will  be  found  in  the  efforts 
made  by  those  who  derive  profit  from  bankruptcy 
proceedings,  either  in  the  way  of  official  fees  or 
otherwise.  We  trust,  however,  that  their  opposition 
will  prove  ineffectual  and  that  before  another  week 
the  bill  may  become  a  law. 


The  term  of  office  of  the  Commissioners  to  revise 
the  statutes  expired  on  Tuesday  last  On  that  day 
the  Commissioners  submitted  to  the  Le^lature  a 
considerable  portion  of  "part  four,"  relating  to 
crimes  and  criminal  procedure.  The  whole  of  the 
Part  is  drafted  and  ready  for  the  press,  but  there 
was  not  sufficient  time  to  print  it.  The  Commis- 
sioners say  that  in  drafting  the  Part  they  have  made 
use  of  the  "  Code  of  Criminal  Procedure  "  reported 
in  1860,  and  of  the  "Penal  Code"  reported  in  1866, 
but  have  adopted  or  followed  neither  exclusively, 
as  their  work  had  a  different  scope.  They,  how- 
ever, express  their  "  high  opinion  of  the  ability  with 
which  the  latter  (the  Penal  Code)  was  drawn  and  of 
its  value  " —  an  opinion  which  will  be  indorsed  by  all 
familiar  with  the  work.  Beside  this  part  four  and  the 
unadopted  chapters  of  the  Code  there  is  now  before 
the  Legislature  part  two,  relating  to  property  and 
other  matters  connected  with  private  rights. 


The  Court  of  Appeals  of  this  State  took  a  recess 
on  the  26th  ult.,  until  the  20th  of  this  month, 
when  it  will  re-convene  and  proceed  with  the  pres- 
ent calendar. 


The  Court  of  Appeals  in  First  National  Batik  of 
OhiUenango  v.  Morgan^  an  abstract  of  which  is  given 
in  our  present  number,  refuse  to  extend  the  doc- 
trine of  Ridey  v.  Brown^  67  N.  Y.  160,  and  Getty  v. 
Binsse,  49  id.  885,  that  upon  the  death  of  one  of  the 
makers  of  a  joint  promissory  note,  who  signed 
simply  as  surety,  his  estate  is  discharged  from  the 
payment  thereof,  both  in  law  and  equity,  to  a  case 
where  a  firm  in  business  makes  its  note  for  the  ac- 
commodation of  the  indorsers,  who  transfer  the  note 
for  value,  to  a  bona  Jide  purchaser  without  notice. 
The  rule  in  the  two  cases  mentioned  is  a  severe  one 
and  often  operates  unjustly.  Section  758  of  the 
Code  of  Civil  Procedure  abrogates  it  so  far  as  this 
State  is  concerned,  but  it  prevtdls  elsewhere.  It 
should  not  be  extended  beyond  the  cases  to  which 
it  has  heretofore  been  applied. 


NOTES  OP  CASES. 

IN  Welsh  V.  German  American  Bank,  42  N.  T. 
Super.  462,  the  plaintiff  was. a  depositor  in  the 
bank  mentioned.  Checks  upon  the  bank,  payable  to 
the  order  of  one  W.  N.  Johnson,  were  signed  by  the 
plaintiff,  at  the  solicitation  of  his  clerk,  who  repre- 
sented that  amounts  for  which  they  were  given  were 
due  to  Johnson,  who  had  dealings  with  the  firm. 
The  clerk,  after  obtaining  such  checks,  forged  the 
name  of  Johnson  and  sent  them,  through  other  pai^ 
ties,  to  the  bank  for  payment,  and  tney  were  paid. 
The  checks  were  charged  to  plaintiff's  account  and 
were  returned  to  him  with  his  pass-book,  and  kept 
by  him  for  nearly  two  years,  when  he  discovered  the 
forgery  of  Johnson's  indorsement,  and  then  first 
made  a  claim  against  the  bank  for  the  amount 
which  had  been  paid  on  the  checks.  The  bank,  as 
a  defense  to  an  action  brought  for  such  amount, 
claimed  that  it  had  fulfilled  its  agreement  with 
plaintiff  in  paying  money  upon  checks  signed  by 
him,  and,  second,  that  plaintiff,  by  keeping  the 
checks  two  years  without  claiming  any  thing  wrong, 
had  ratified  the  payment.  The  court  decided  that 
both  these  defenses  were  unsustainable,  holding 
that  the  payment  made  was  not  one  to  the  written 
order  of  the  depositor,  and  that  the  failure  of  the 
plaintiff  to  make  a  claim  for  the  sums  paid  on  the 
forged  checks  until  two  years  thereafter,  he  not  hav- 
ing discovered  the  forgery  until  that  time,  did  not 
constitute  a  ratification  of  the  payment.  See  Werner 
V.  JDenUon,  10  N.  Y.  69,  which,  in  some  respects, 
very  much  resembles  the  case  at  bar.  Here  checks 
forged  by  the  confidential  clerk  of  a  depositor  were 
paid  by  a  bank,  charged  to  the  depositor  in  his  pass- 
book, the  book  balanced,  and  with  the  forged  checks 
among  others  returned  to  the  clerk  who  examined 
the  account  at  the  request  of  his  principal,  the  de- 
positor, and  reported  it  correct,  and  the  depositor 
did  not  discover  the  forgeries  until  several  months 
afterward,  when  he  immediately  made  them  known 
to  the  bank,  and  it  was  held  in  an  action  to  recover 
the  amount  of  the  deposit  that  the  bank  could  not 
retain  the  amount  of  the  forged  checks.  See  also 
HaU  V.  Ruse,  10  Mass.  40;  8alem  Bank  v.  Gloucuter 
Bank,  17  id.  1 ;  Ward  v.  Bvans,  2  Salk.  442. 


In  Beard  v.  Oonneetiettt  and  Paseumpsie  Riv,  IL  B, 
Co.^  48  Vt.  101,  plaintiff  was  rightfully  at  defend- 
ant's railroad  station  in  the  evening  for  the  purpose 
of  taking  passage  on  defendant's  cars.  There  was  a 
platform  which  extended  from  the  east  side  of  the 
station  to  the  railroad  track,  over  which  passengers 
passed  to  and  from  the  cars.  A  passage  led  through 
the  center  of  the  station  to  the  street  which  was 
several  feet  lower  than  the  track,  and  there  were  also 
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stairs  at  either  end  of  the  station  leading  from  the 
platform  to  the  street.  The  stairs  at  the  north  end 
of  the  station  were  open  at  the  top,  as  if  they  might 
be  used.  These  stairs  and  a  platform  at  the  bottom  of 
them  about  four  feet  from  the  ground  were  construc- 
ted by  an  express  company  for  its  sole  use,  but  they 
were  on  defendant's  premises.  Plaintiff  in  attempt- 
ing to  pass  down  these  stairs  in  the  dark  from  the 
upper  platform  to  the  street,  without  fault  on  her 
part,  fell  from  the  lower  platform  to  the  ground, 
striking  beyond  the  limit  of  defendant's  premises 
and  was  injured.  The  court  held  defendant  liable 
for  damages  from  such  injury.  The  decision  is  an 
application  of  the  general  rule  that  railway  companies 
are  bound  to  keep  in  a  safe  condition,  all  portions  of 
their  platforms  and  approaches  thereto,  to  which 
the  public  do,  or  would  naturally  resort,  and  all  por- 
tions of  their  station  grounds  reasonably  near  to 
the  platforms  where  passengers  or  those  who  have 
purchased  tickets  with  a  view  to  take  passage  in 
the  cars  would  naturally  or  ordinarily  be  likely  to 
go.  SeeMcDanaidY.  OhL  A  N,  W.Ey.  Co.,  26  Iowa, 
124;  Bhepperd  v.  Midland  By.  Co.,  20  W.  R.  705; 
BarnMY.  Ware,  2  Gar.  &  K  661 ;  Meraey  Docks  di  H. 
Board  v.  PenhaUow,  L.  B.,  1  H.  L.  98;  Metcalfe  y. 
Hetheringtonj  5  H.  &  N.  719.  Also  T<Mn  y.  Portland 
S.  diP.R.B  Co.,  59  Me.  188 ;  8  Am.  Rep.  415,  where 
a  railroad  company  was  held  liable  for  injury  to  a 
hackman  who  was  carrying  a  passenger  to  its  depot, 
caused  by  a  cavity  in  its  platform  into  which  the 
hackman  without  fault  on  his  part  stepped.  See 
further,  a  note  to  last-named  case,  8  Am.  Rep.  417; 
Caswea  V.  Bost.  <ft  Worcetter  B.  R.  Co.,  98  Mass.  99. 


The  question  as  to  the  jurisdiction  of  State  courts 
over  offenses  by  officers  of  National  banks,  is 
an  important  one,  and  one  also  on  which  the  text 
writers — notably  Bishop  —  are  unusually  obscure. 
See  2  Bishop's  Grim.  L.  (6th  ed.)  882 ;  1  Whart.  Crim. 
L.  182.  Mr.  Bishop,  after  citing  one  case  from  Con- 
necticut and  two  from  Massachusetts,  says:  **Itis 
not  proposed  to  inquire  here  how  far  the  doctrines 
of  this  section  are  sound,"  and  then  —  after  his  man- 
ner — he  refers  to  some  other  parts  of  his  work  where 
there  is  nothing  or  next  to  nothing  on  the  subject 
The  first  case  in  which  the  question  was  considered 
was  State  Y.  TuUer,  84  Conn.  280,  wherein  it  was 
held  that  while  a  State  court  had  no  jurisdiction  of 
the  offense  of  embezzlement  by  an  officer  of  a  Na- 
tional bank  of  the  property  of  a  bank,  it  has  juris- 
diction of  the  larceny  or  purloining  by  such  officer 
of  the  property  of  others  left  with  the  bank  for  safe- 
keeping. This  conclusion  was  based  upon  the  argu- 
ment that  the  exclusive  Federal  jurisdiction  was 


limited  to  offenses  arising  out  of  the  internal  work- 
ing of  such  banks — to  offenses  arising  out  of  the 
relation  between  the  officers,  clerks  and  agents  of 
the  bank,  and  the  bank  itself;  but  that  as  to  the 
offenses  arising  out  of  the  business  relations  between 
the  bank  or  its  officers  and  agents  and  its  customers^ 
the  State  court  had  jurisdiction.  Thus  the  court 
Bfdd:  **It  is  theft  by  our  law  to  steal  from  a  Na- 
tional bank;  it  is  burglary  to  break  into  one  for  the 
purpose  of  stealing;  and  it  is  cheating  to  obtain 
money  from  one  by  false  pretenses.  As  a  corpor- 
ate being,  located  in  the  State,  its  property  and  in- 
terests and  business  are  protected  by  State  laws  and 
subject  to  State  legislation,  and  so  it  is  competent 
for  the  legislature  to  protect  its  customers,  the  citi- 
zens of  the  State,  in  their  ImsinesB  dealings  with  it, 
whatever  they  may  be,  whether  constituting  the 
relation  of  borrower  and  lender  or  special  or  general 
depositor  and  bailee ;  and  they  may  be  controlled  and 
protected  by  penal  enactments,  without  interfer- 
ence with  the  laws  of  Congress. "  In  Common^ 
wealth  Y.  Termey,  97  Mass.  50,  the  Supreme  Ju- 
dicial Court  of  Massachusetts  held  that  a  State 
court  had  jurisdiction  of  an  indictment  against 
an  officer  of  a  National  bank  for  fraudulently 
converting  to  his  own  use  the  property  of  an 
individual  deposited  in  the  bank,  under  a  State 
statute  making  such  fraudulent  conversion  ^  lar- 
ceny." This  was  on  the  ground  that  the  offense 
charged  had  not  been  made  punishable  by  act  of 
Congress,  as  the  55th  section  of  the  National  Bank- 
ing Act  only  applied  to  embezzlement  of  the  prop- 
erty of  National  lariks.  Again,  in  CommonwealtK  v. 
FeU&n,  101  Mass.  204,  the  same  court  held  that  a 
State  court  had  no  jurisdiction  of  the  crime  of  em- 
bezzlement by  an  officer  of  a  National  bank  of  the 
funds  of  the  bank,  since  such  offense  is  exactly 
covered  by  the  act  of  Congress,  and  also  that  as 
Congress  had  made  such  offense  a  misdemeanor, 
only,  an  accessory  could  not  be  punished  under  a 
State  statute  making  the  offense  a  felony.  In  Com- 
manweaUh  v.  Barry,  116  Mass.  1,  it  was  held  in  accord- 
ance with  these  decisions,  that  while  a  State  court 
has  not  jurisdiction  of  the  offense  of  embezzlement 
of  the  property  of  the  bank  by  an  officer  thereof,  it 
has  jurisdkldon  of  the  offense  of  larceny  of  the 
property  of  the  bank  by  such  officer.  The  case 
turned  on  the  distinction  between  "embezzlement'' 
and  "larceny."  Had  the  teller  appropriated  to  his 
own  use  the  property  of  the  bank  while  it  was  in- 
trusted to  him  during  the  day,  the  offense  would 
have  been  embezzlement,  and  not  punishable  in  the 
State  courts;  but  having  purloined  such  property 
after  it  had  been  withdrawn  from  his  possession 
and  custody,  and  placed  beyond  his  lawful  reach, 
his  offense  was  larceny. 
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BONDS  OP  BANK  OPPIOERS. 

THERE  ia  noeepecial  difference  between  the  bonds 
of  bank  officers  and  the  bonds  of  other  officers  so 
far  as  relates  to  the  general  rules  of  law,  but  by 
reason  of  the  fact  that  bank  officers  come  more 
nearly  home  to  the  business  and  bosoms  of  the  com- 
munity^  these  rules  have  usually  been  more  rigidly 
applied  to  them  than  to  others.  We  propose  briefly 
to  state  some  of  ihe  rules  that  have  been  held  as  to 
them. 

It  may  be  stated  as  a  general  rule  that  the  bond 
of  a  cashier  or  other  officer  is  an  undertaking,  not 
only  for  honesty  but  for  capacity,  for  reasonable  skill 
and  diligence  in  the  discharge  of  his  duties^  and  if 
he  fails  in  either  regard,  and  in  consequence  the 
bank  suffers,  he  and  his  sureties  are  liable  to  make 
good  the  injury.  Minor  v.  Bank  of  AUasandric^  1 
Peters,  46;  Commereial  Bank  y.  Ton  Byek,  48  N.  T. 
805 ;  AmoHean  Bank  v.  Adanu,  12  Pick.  808. 

Another  general  rale  is  that  perfect  good  faith 
be  adhered  to  between  obligees  and  sureties,  and 
that  whenever  there  is  any  misrepresentation  or 
even  concealment  by  the  obligee  from  the  surety  as 
to  any  material  fact  which,  had  he  been  aware  of, 
he  might  not  hare  entered  into  the  contract  of  surety* 
ship,  he  will  be  discharged.  Bees  ▼.  Berrington,  2 
White  &  Tudor's  Lead.  Cas.  1871, 

This  rule  was  somewhat  rigorously  applied  in 
Qtoms  v.  The  Lebanon  National  Bank,  10  Bush,  28, 
wherein  the  Court  of  Appeals  of  Kentucky  held 
the  sureties  on  a  cashier's  bond  discharged  because 
when  the  bond  was  executed  the  cashier  was  a  de- 
faulter, of  which  fact  the  directors  might,  and  the 
court  held  should,  have  become  cognizant^  had  they 
used  due  care ;  but  instead  of  which  they  had  issued 
a  statement  as  the  law  required,  wherein  the  affairs 
of  the  bank  appeared  to  be  well  managed.  This 
statement  it  was  thought  might  have  induced  the 
sureties  to  become  such,  and  it  being  a  misrepresen- 
tation they  were  discharged. 

On  the  other  hand,  in  Thpley  v.  Martin^  116  MasSw 
275,  the  Supreme  Court  of  Massachusetts  held  that 
sureties  on  a  cashier's  bond  were  not  discharged, 
although  the  directors  had  been  negligent  in  not 
discovering  frauds  existing  when  the  bond  was 
given ;  in  other  words,  it  was  held  that  "  unless  the 
defendant  (the  surety)  proved  actual  knowledge, 
by  the  officers,  of  previous  frauds,  the  sureties  would 
not  be  discharged ;  that  negligence  in  failing  to  ex- 
amine, however  gross,  would  not  discharge  the 
sureties. " 

In  Atlas  Bank  v.  BrowndL,  9  R.  I.  168;  8.  C,  11 
Am.  Rep.  281,  it  was  held  in  a  suit  on  a  cashier's 
bond,  that  it  was  no  defense  that  the  directors  had 
been  negligent  in  examining  his  accounts.  There 
the  alleged  negligence  occurred  after  the  bond  was 
executed.  The  defendants  offered  further  to  prove 
that  prior  to  the  execution  of  the  bond  the  cashier 


liad  lost  money  by  gambling;  that  the  directors 
knew  it  and  in  consequence  concluded  to  increase 
the  bond;  that  thereafter  the  defendants  became 
surety  on  the  bond,  and  that  the  directors  did  not 
communicate  to  the  defendants  the  fact  of  the 
gambling.  The  court  held  that  the  evidence  was 
properly  excluded  on  the  ground  that  the  informa- 
tion withheld  related,  not  to  the  business  which  was 
the  subject  of  the  suretyship,  and  not  to  the  con- 
duct of  the  cashier  as  cashier,  but  to  his  general 
character. 

The  court  said,  "Ordinarily,  the  concealment,  to 
make  void  a  contract,  must  amount  to  the  sup- 
pression of  facts  which  one  party  is  bound  in  con- 
science and  duty  to  disclose  to  the  other,  and  in 
respect  to  which  he  cannot  innocently  be  silent'* 
Story's  Eq.  Jur.,  §  204.  But  Judge  Story  lays 
down  further,  that,  in  the  case  of  a  surety,  conceal- 
ment of  facts  which  go  to  increase  his  risk  amounts 
to  a  fraud  on  the  surety;  and  the  omission  to  dis- 
close is  equivalent  to  an  affirmation  that  the  facts 
do  not  exist  Story's  Eq.  Jur.,  §§  114,  216,  824, 
888.  But  we  think  this  doctrine  of  the  text-books 
is  stated  much  more  strongly  than  the  decided  cases 
warrant.  In  BaiUon  v.  Matthews^  10  CI.  &  F.  984, 
plaintiffs  appointed  an  agent  and  took  bond,  they 
knowing  the  agent  had  misapplied  moneys  in  a  for- 
mer agency,  and  not  communicating  it  It  was 
contended  that,  to  discharge  the  surety,  the  con- 
cealment must  be  willful,  and  with  a  view  to  the 
advantage  of  the  obligee.  Lord  Campbell,  in  de- 
livering judgment  in  the  House  of  Lords,  said  it 
would  do  to  make  the  liability  depend  on  the  motive 
of  concealment;  it  was  enough  that  the  plaintiffs 
knew  facts  material  for  the  surety  to  know  and  did 
not  disclose  them  ;  the  motive  might  have  been 
kindness  to  the  agent ;  the  effect  would  be  the  same ; 
the  fact  that  he  was  in  arrear,  and  had  been  guilty 
of  fraudulent  conduct,  and  ymx  a  defaulter,  were 
facts  material  for  the  surety  to  know.  In  a  later 
case  (Hdmilton  v.  Watson.  12  CL  &  P.  109),  Lord 
Campbell,  in  delivermg  the  judgment  of  the  House 
of  Lords,  said  that  it  would  put  an  end  to  the 
Scotch  practice  of  giving  security  for  cash  loans,  if 
it  was  necessary  for  the  creditor  to  disclose  every 
thing  material  for  the  surety  to  know;  and  laid 
down  this  as  the  criterion  whether  the  disclosure 
should  be  voluntarily  made  by  the  creditor ;  *  whether 
there  is  any  thing  that  might  not  naturally  be  ex- 
pected to  take  place  in  the  transaction,  i.  e,,  whether 
there  be  a  contract  between  the  debtor  and  creditor, 
to  the  effect  that  his  position  shall  be  different  from 
that  which  the  surety  might  naturally  expect,'  but 
that  if  there  be  nothing  of  this  sort,  then  the  surety, 
if  he  would  protect  himself,  must  inquire.' 

"In  Norl^k  Brit,  Ins.  Oo.  v.  IZoyd,  10  Exch.  523, 
B,  who  was  surety  for  a  loan  upon  stock  for  A,  ap- 
plied to  the  plaintiffs,  before  the  loan  became  due, 
to  be  released  on  procuring  other  surety,  and  jdain- 


THE  ALBANY  LAW, JOURNAL. 


341 


Idffs  consented.  A  applied  to  the  defendant  to  be- 
come Borety,  and  represented  that  his  stock  would 
otherwise  be  sacrificed,  bat  did  not  communicate  the 
fact  that  the  former  surety  was  to  be  released.  The 
defendant  testified,  that  if  he  had  known  that,  he 
would  not  have  become  surety,  but,  on  cross- 
examination,  admitted  '  that  he  relied  on  the  solv- 
ency of  8ir  T.  Branche,'  the  principal  In  the 
course  of  a  desultory  running  argument  between  the 
court  and  counsel,  the  judges  criticised  the  decision 
in  BaiUon  v.  Matthetoi,  as  going  too  far,  and  say 
that  the  point  decided  by  Lords  Campbell  and  Cot- 
tenham  in  that  case  was,  in  efifect,  that  it  was  not 
necessary  to  render  a  concealment  fraudulent,  that 
it  should  be  made  with  a  view  to  the  advantage  of 
the  person  concealing.  The  court  hold  that  the 
non-disclosure  of  the  change  of  security  would  not 
vitiate  the  guaranty,  unless  fraudulently  kept  back, 
and  that  there  was  no  ground  in  this  case  to  impute 
fraud ;  that  the  former  surety  might  well  wish  to  be 
released  for  other  reasons  than  doubt  of  Sir  T. 
Branche's  solvency. 

"  In  the  Franklin  Bank  v.  Cooper^  86  Me.  179,  the 
directors  knew  of  the  cashier's  default,  and  took 
bond  from  him  to  account  for  all  property  heretofore 
intrusted  to  him,  etc.  Edd^  that  the  surety  had  a 
right  to  presume  that  the  transaction  was  in  the  or- 
dinary course  of  business  ;  that  the  bank  was  bound 
to  communicate  facts  increasing  the  risks,  and  which 
would  have  an  important  infiuonce  on  the  decision 
of  the  surety. 

*'In  the  case  of  Banko/the  United  States  v.  Ett- 
inffy  11  Wheat.  59,  the  United  States  Supreme 
Court,  being  equally  divided  in  opinion,  the  ques- 
tion was  not  decided. 

**  We  think  that  it  is  going  too  far  to  say  that  the 
creditor  is,  in  all  cases,  and  without  being  inquired 
of,  bound  to  communicate  every  thing  that  it  is  im- 
portant for  the  surety  to  know,  and  that  would  in- 
crease his  risk.  Under  such  a  rule  no  one  would 
ever  know  when  he  could  rely  on  a  bond,  and  it 
would  lead  to  a  good  deal  of  litigation.  **  We  think 
the  safe  rule  is  that,  to  avoid  the  bond,  there  must 
be,  on  the  part  of  the  creditor,  a  fraudulent  con- 
cealment, or  withholding  of  something  material  for 
the  surety  to  know.  Would  the  fact  which  the  de- 
fendant offered  to  prove,  if  proved,  have  amounted 
to  a  fraudulent  concealment  or  withholding  f  It  is 
not  alleged  here  that  the  directors  withheld  any  in- 
formation inquired  for,  or  said  or  did  any  thing 
which  could  have  a  tendency  to  mislead  the  surety, 
or  made  any,  the  least  effort  to  induce  the  defend- 
ant to  become  surety.  If  there  had  been  an  actual 
default,  and  an  attempt  by  the  directors  to  cover  it 
up,  or  reimburse  themselves  at  the  expense  of  the 
surety,  the  case  would  be  different. 

**  Moreover,  the  cases  which  we  have  referred  to 
are  cases  in  which  the  information  withheld  or  not 
disclosed  related  in  some  way  to  the  busin.ess  which 


was  the  subject  of  the  suretyship.  In  this  case,  the 
undisclosed  information  related,  not  to  the  business 
which  was  the  subject  of  the  suretyship,  and  not  to 
the  conduct  of  the  cashier,  as  cashier,  but  to  his 
general  character.  It  did  not  follow  that  because 
he  gambled  he  would  fail  in  his  duty  as  cashier,  and 
the  exceptions  do  not  show  that  his  actual  delin- 
quency had  any  connection  with  his  gambling.  The 
directors  may  have  deemed  it  advisable  to  demand 
an  increase  of  his  bond  because  of  his  gambling ; 
and  so  they  might  have  deemed  if  they  had  learned 
he  was  keeping  a  fast  horse,  or  speculating  in  the 
stocks.  But  would  it  have  been  their  duty,  unless 
inquired  of,  to  impart  their  knowledge  to  the  sure- 
ties f  We  think  not,  in  the  absence  of  a  more  con- 
fidential relation  than  that  which  is  implied  in  the 
mere  giving  and  accepting  of  the  surety-bond.  If, 
when  there  is  no  such  confidential  relation,  the 
sureties  wish  to  have  the  obligees  affected  with  a 
duty  to  give  such  information,  they  should  inquire 
for  it.  Otherwise,  it  may  be  supposed  that  they  are 
content  with  what  they  themselves  know,  or  with 
inquiries  which  they  have  made  elsewhere." 

In  Otoen  v.  Homan^  8  Mac.  &  Q-.  878,  the  creditor 
or  obligee  was  held  to  be  bound  to  make  a  full,  fair 
and  honest  communication  to  the  surety  of  all  cir- 
cumstances connected  with  the  transaction  to  which 
the  suretyship  is  to  be  applied,  which  are  calculated 
to  infiuence  the  discretion  of  the  surety  in  entering 
into  the  required  obligation.  See  that  case  on  ap- 
peal, 4  H.  L.  Cas.  997.  Matters  unconnected  with 
the  transaction  of  the  suretyship  need  not  be  dis- 
closed to  the  surety  unless  he  inquire  concerning 
them.     Wythee  v.  Labenchere^  8  DeG.  &  J.  593. 

Mere  negligence  of  a  bank  in  detecting  dishonest 
practices  of  a  cashier  will  not  discharge  his  sure- 
ties. There  must  be  such  negligence  as  in  law 
amounts  to  a  fraud  on  the  sureties  to  accomplish 
that  result  The  distinction  between  mere  negligence 
9aid  fraud  on  the  part  of  obligees  as  to  the  liability 
of  sureties  was  clearly  stated  in  United  States  v. 
Kirkpatrieky  9  Wheat.  720.  That  was  an  action  on 
an  official  bond  taken  by  the  government  The 
defense  was  neglect  on  the  part  of  the  collecting 
officer  of  the  government  to  sue  within  the  time 
prescribed  by  law.  The  court.  Story,  J.,  deliv- 
ering the  opinion,  said:  ^*It  is  admitted  that 
mere  laches,  unaccompanied  with  fraud,  forms  no 
discharge  of  a  contract  of  this  nature  between 
private  individuals;  such  is  the  clear  result  of 
the  authorities."  The  same  distinction  was  ap- 
plied to  cashier's  bonds  in  State  Bank  v.  Ohetwoodj 
8  Halst.  1,  and  in  Taylor  v.  Bank  of  Kentuohf/y  2 
J.  J.  Marsh.  565;  Morrie  Canal  Co.  y.  Van  Voonty 
1  Zabr.  100. 

So,  in  Minor  v.  Bank  qf  Alexandria^  1  Pet  61,  it 
was  held  that  a  usage  of  the  board  of  directors  to 
permit  the  cashier  to  misapply  the  funds  of  the 
bank  would  not  exonerate  his  sureties.     Story,  J., 
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who  delivered  the  opinion  of  the  court,  said :  "  The 
question  then  comes  to  this,  whether  any  act  or  vote 
of  the  board  of  directors,  in  violation  of  their  own 
duties  and  in  fraud  of  the  rights  and  interests  of 
the  stockholders  of  the  bank,  could  amount  to  a 
justification  of  the  cashier,  who  was  a  partieep$ 
eriminis.  We  are  of  opinion  that  it  could  not. 
However  broad  and  general  the  powers  of  the  direc- 
tion  may  be  for  the  government  and  management  of 
the  concerns  of  the  bank,  by  the  general  language 
of  the  charter  and  by-laws,  those  powers  are  not 
unlimited,  but  must  receive  a  rational  exposition. 
It  cannot  be  pretended  that  the  board  could,  by  a 
vote,  authorize  the  cashier  to  plunder  the  funds  of 
the  bank,  or  to  cheat  the  stockholders  of  their  in- 
terest therein.  No  vote  could  authorize  the  direct- 
ors to  divide  among  themselves  the  capital  stock, 
or  justify  the  officers  of  the  bank  in  an  avowed 
embezzlement  of  its  funds.  The  cases  put  are 
strong,  but  they  demonstrate  the  principle  only  in  a 
more  forcible  manner.  Every  act  of  fraud,  every 
known  departure  from  duty  by  the  board  in  con- 
nivance with  the  cashier,  for  the  plain  purpose  of 
sacrificing  the  interests  of  the  stockholders,  though 
less  responsible  in  morals  or  less  pernicious  in  its 
effects  than  the  cases  supposed,  would  still  be  an 
excess  of  power,  from  its  illegality,  and,  as  such, 
void  as  an  authority  to  protect  the  cashier  in  his 
wrongful  compliance.  Now,  the  very  form  of  these 
pleas  sets  up  the  wrong,  and  connivance  cannot  for 
a  moment  be  admitted  as  an  excuse  for  the  misap- 
plication of  the  funds  of  the  bank  by  the  cash- 
ier." The  same  rule  was  held  in  Amhergt  Bank  v. 
Boot,  2  Mete.  622;  Taylor  v.  Bank  of  Kentucky,  2 
J.  J.  Marsh.  565,  and  in  Sparks  v.  Farmers*  Banky  9 
Am.  Law  Reg.  865.  So  in  AtUmtU  and  Pacific  Tele- 
graph Co.y.BameSy  64  N.  Y.  885 ;  S.  C,  21  Am.  Rep. 
621,  in  an  action  upon  a  bond  given  by  an  employee 
to  his  employer  conditioned  that  the  former  would 
faithfully  account  for  all  moneys  and  property  com- 
ing to  his  hands,  it  was  held  that  the  sureties  were 
not  discharged  from  subsequent  liability  by  an 
omission  of  the  employer  to  notify  them  of  a  default 
by  the  employee  which  was  known  to  the  employer 
and  a  continuance  of  the  employment  after  such 
default  where  it  did  not  appear  that  such  default 
arose  through  the  fraud  or  dishonesty  of  the  em- 
ployee. The  court  expressed  the  opinion  that  had 
the  default  arisen  through  the  dishonesty  of  the 
servant,  a  withholding  of  the  fact  from  the  sureties 
and  the  continuance  of  him  in  the  service  would 
have  discharged  the  sureties. 

This  was  held  in  PhiUips  v.  FosoaU,  L.  R.,  7  Q.  B. 
666,  where  on  a  continuing  guaranty  of  the  honesty 
of  a  servant  it  was  held  if  the  master  discovered 
that  the  servant  has  been  guilty  of  dishonesty  in 
the  course  of  the  service,  and  instead  of  dismissing 
the  servant  he  chooses  to  continue  him  in  his  employ 
without  the  knowledge  and  consent  of  the  sureties, 


he  cannot  afterward  have  recourse  to  the  surety  to 
make  good  any  loss  arising  from  the  dishonesty  of 
the  servant  during  the  subsequent  service.  The 
same  principle  was  held  in  Sanderson  v.  Aston,  L. 
R.,  8  Exch.  78,  and  in  Burgess  v.  Ef>e,  L.  R,  18  Eq. 
450. 

In  Black  v.  Ottoman  Bank,  15  Moore's  P.  C.  472; 
8.  C,  8  Jur.  (N.  S.)  801,  the  surety  on  the  bond  of 
a  bank  cashier  was  held  not  to  be  discharged  by  a 
failure  of  the  bank  to  use  diligence  in  guarding 
against  the  cashier's  dishonesty — that  mere  negli- 
gence would  not  absolve  the  surety;  and  in  Dawson 
V.  Laioes,  Kay,  280;  S.  C,  23  L.  J.  Chan.  484,  it 
was  held  that  to  discharge  a  surety  for  the  due  per- 
formance of  duties,  there  must  be  on  the  part  of 
the  obligee  an  act  of  connivance  or  gross  negligence, 
amounting  to  willful  shutting  of  the  eyes  to  fraud 
or  something  approximating  it  There  must  be 
something  amounting  to  fraud  to  enable  a  surety  to 
say  that  he  is  released  from  his  contract  on  account 
of  misrepresentations  or  concealmenta  Pledge  v. 
Buss,  Johns.  (Eng.)  668. 

A  concealment  by  a  creditor  that  a,t  the  time  of 
the  contract  the  principal  debtor  was  already  in- 
debted to  the  creditor  in  a  considerable  sum,  of 
which  fact  the  surety  was  ignorant^  has  been  held 
evidence  to  go  to  the  jury  of  such  fraud  on  the 
surety  as  would  discharge  him.    Lee  v.  Jones,  14  C . 

B.  (N.  S.)  386.     See,  also,  EamiUm  v.    Watson,  12 

C.  &  F.  258;  Smith  v.  Bank  of  Scotland,  1  Dow. 
272;  Padcoek  v.  Bishop,  3  B.  &  0.  605;  Peel  v.  Tat- 
lock,  1  Bos.  &  P.  419;  S^ire  v.  Whitten,  1  H.  L. 
Cas.  833 ;  and  the  same  rule  would  apply  to  sureties 
on  cashiers'  bonds  as  to  concealments  by  the  bank. 

In  Lee  v.  Jones,  supra,  affd.  on  appeal,  17  C.  B. 
(N.  S.)  482,  P.  had  been  employed  by  the  plaintiffs 
in  the  sale  of  coal  for  them  on  conmiission,  for 
which  he  at  the  end  of  each  month  gave  them  his 
acceptance,  and  by  the  terms  of  his  agreement,  he 
was  to  hand  over  to  them  within  six  days  all  moneys 
he  received  from  cmstomers.  P.  having  fallen  in 
arrear  to  the  extent  of  1,272Z.,  the  plaintiff  required 
him  to  find  security  to  the  amount  of  800Z.,  and  at 
his  request  the  defendant  consented  to  guarantee 
1002.  The- agreement  of  guaranty  recited  the  terms 
of  dealing  between  the  plaintifb  and  P. ;  but  the 
fact  that  P.  was  already  indebted  to  the  plaintiffs 
in  the  large  sum  above  mentioned  was  concealed 
from  the  sureties.  In  an  action  against  the  defend- 
ant upon  the  agreement,  he  pleaded  that  he  was  in- 
duced to  make  it  by  the  fraudulent  concealment  by 
the  plaintiffs  of  a  material  fact:  Held,  that  the  non- 
communication by  the  plaintiffs  to  the  defendant  of 
the  fact  that  P.  was  at  the  time  indebted  to  them 
was  evidence  for  the  jury  in  support  of  the  plea. 

Farmington  ▼.  Stanley,  60  Me.  472,  cited  in  the 
principal  case,  held  that  the  failure  of  selectmen  to 
examine  the  accounts  of  a  town  treasurer  as  by 
statute  directed,  or  to  detect  an  error  in  his  accoants^ 
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would  not  discharge  a  surety  on  his  bond.  This 
decision  was  put  upon  the  ground  that  the  select- 
men were  only  agents  of  the  town  with  Umited 
powers ;  that  they  had  no  authority  directly  to  dis- 
charge the  sureties  on  the  treasurer's  bond  and  could 
not  therefore  do  it  indirectly. 

In  the  Boa/rd  of  Supervisors  v.  Otis^  62  N.  Y.  88, 
it  was  held  that  neither  negligence  nor  malfeasance 
of  a  board  of  supervisors  in  their  transactions  with 
a  county  treasurer  would  discharge  the  sureties  on 
the  bond  of  such  treasurer. 

A  cashier's  bond  (and  the  bonds  of  other  bank 
officers  are  governed  by  the  same  rules)  covers  all 
duties  annexed  to  the  office  from  time  to  time,  either 
by  law  or  by  the  directors,  and  the  sureties  are  lia- 
ble for  any  default  in  such  duties.  Minor  v.  Banh 
of  Alexandria^  1  Pet.  46 ;  Morris  Canal  Co,  v.  Van 
Vorst,  1  Zabr.  100. 

The  failure  of  a  cashier  to  be  sworn  when  that  is 
required  does  not  vitiate  his  bond  but  is  rather  a 
breach  of  it.  State  Bank  v.  Ohetwood,  3  Halst.  1. 
But  it  is  no  forfeiture  of  a  bond  conditioned  for  the 
faithful  service  of  a  cashier  that  a  loss  has  occurred 
by  mere  accident  or  mistake.  Morris  Canal  Co,  v. 
Van  VoTst,  1  Zabr.  100.  So  it  is  a  breach  of  a 
cashier's  bond  for  him  to  change,  without  authority, 
the  securities  of  the  bank.  Barrington  v.  Bank  of 
WasMngtanj  14  Serg.  &  R.  405.  It  is  a  violation  of 
duty  for  a  castiier  to  allow  an  overdraft.  Bank  of 
St  Mary  v.  Colder,  3  Strobh.  (8.  0.)  403;  or  to 
certify  a  check  without  funds ;  or  that  a  deposit  has 
been  made  when  in  fact  none  has  been  made,  or  to 
change  without  authority  the  securities  of  the  bank. 
Barrington  v.  Batik  of  Washinffton,  14  Serg.  &  R. 
(Fenn.)  405 ;  to  omit  some  duty  required  of  him  by 
law,  as  to  make  a  report  to  the  Comptroller  of  the 
Currency,  whereby  the  bank  has  been  subjected  to 
a  fine  or  otherwise  injured.  Bank  of  Washington  v. 
Barrington,  2  Penn.  27.  To  violate  any  valid  by- 
law the  corporation  may  prescribe.  Bank  of  Car- 
lisle V.  Ebpkins,  1  Min.  (Ky.)  245.  And  m  each  case 
the  sureties  to  the  cashier's  bond  are  liable. 


LIABILITT  OP  NATIONAL   BANKS  FOR  DE- 
POSITS FOR  SAFE-KEEPING. 

IN  WHey  v.  First  Nationcd  Batik  of  BralOehorouo^ 
47  Vermont,  546,  it  was  held  that  the  taking  of  special 
deposits,  to  keep  merely  for  the  aooommodation  of  the 
depositor,  is  not  within  the  authorized  business  of 
National  banks ;  and  that  the  cashiers  of  such  banks 
have  no  power  to  bind  them  on  any  express  contract 
accompany infCt  or  any  implied  contract  arising  out  of, 
such  taking.  The  doctrine  of  that  case  has  been  ap- 
proved in  several  subsequent  cases,  but  in  none  of 
them  was  the  question  directly  presented.  Thus,  in 
First  National  Bank  v.  Ocean  National  Bank,  60  N. 
Y.  278,  the  case  was  expressly  approved  by  Allen,  J., 
who  delivered  the  opinion  of  the  court;  but  his  re- 
marks thereon  were  clearly  obiter.  There  the  defend- 
ant was  held  not  to  be  liable  for  special  deposits  for 
safe-keeping,  and  the  opinion  took  the  ground  that 


cashiers  of  such  banks,  in  the  absence  of  special  au- 
thority from  the  directors,  or  of  proof  of  a  custom  so 
to  do,  had  no  authority  to  take  such  deposits ;  but  as 
only  two  of  the  judges  concurred  in  the  opinion,  it 
cannot  be  said  whether  the  case  was  decided  because 
of  lack  of  authority  in  the  cashier  to  take  the  depos- 
its, or  because  there  was  no  proof  of  gross  negligence 
for  which  only  the  defendant,  being  a  gratuitous 
bailee,  would  be  liable. 

Both  the  case  of  Wiley  v.  First  National  Bank,  and 
First  National  Bank  v.  Ocean  National  Batiks  were 
approved  in  ThML  National  Batik  v.  Boyd,  44  Md. 
47;  S.  C,  22  Am.  Rep.  85,  but  the  point  was  not 
in  issue  there.  In  that  case  the  bank  had  taken 
bonds  as  collateral  security  for  a  debt  and  they 
were  stolen  while  yet  In  the  possession  of  the 
bank,  although  after  the  debt  was  paid.  The  court 
held  that  the  bank  was  not  a  gratuitous  bailee,  and 
that  it  was  liable  If  it  had  failed  to  exercise  ordinary 
care.  See,  also,  Weckler  v.  First  Natiotwl  Bank,  42 
Md.  581;  S.  C,  20  Am.  Rep.  95;  and  Secotid  National 
Batik  V.  Ocean  National  Batik,  11  Blatchf .  862. 

In  Chattahoochee  National  Bank  v.  Schley,  58  Ga. 
860,  the  Supreme  Court  of  Georgia  remarked  that  a 
National  bank  which  habitually  receives  special  de- 
posits for  safe-keeping,  as  matter  of  accommodation. 
Is  bound  by  the  act  of  the  cashier  in  receiving  such 
deposits  and  liable  for  a  loss  thereof  occasioned  by  its 
gross  negligence.  The  question  was  not,  however, 
before  the  court. 

In  Lancaster  Natiotial  Bank  v.  Stnith,  62  Penn.  St. 
48;  and  Scott  v.  National  Bank  of  ChesUr  Valley,  72 
id.  471,  the  Supreme  Court  of  Pennsylvania 
passed  upon  the  liability  of  National  banks  for  depos- 
its for  safe-keeping,  but  iu  neither  case  was  the  ques- 
tion raised  as  to  the  power  of  such  banks  to  take 
such  deposits.  These  cases  turned  on  the  question  of 
negligence.  In  First  National  Bank  v.  Oraham,  70 
Penn.  St.  106,  the  same  court  held  that  while  the  mere 
voluntary  act  of  the  cashier  of  a  National  bank  in  re- 
ceiving special  deposits  for  safe-keeping  would  not 
subject  the  bank  to  liability,  yet  if  the  deposit  was 
known  to  the  directors  and  its  retention  acquiesced 
in  by  them,  or  if  there  was  a  custom  for  the  bank  to 
receive  such  deposits,  the  bank  would  be  bound. 
This  decision  is  in  accordance  with  Foster  v.  Essex 
Bank,  17  Mass.  479,  which  is  the  leading  case  on  the 
subject. 

In  De  Haven  v.  KensiJigton  National  Bank,  81  Penn. 
St.  95,  it  was  held  that  whether  or  not  National  banks 
have  the  power  to  take  special  deposits  for  safe-keep- 
ing they  are  not  liable  for  a  loss  of  them  unless  they 
have  been  guilty  of  gross  negligence.  See,  also.  Leach 
V.  HaU,  81  Iowa,  69;  First  NattoruU  Batik  v.  PUrson, 
16  Alb.  Law  Jour.  8ia 

In  Smit^v.  First  National  Batik,  99  Mass.  605,  the 
action  was  to  recover  the  value  of  a  special  deposit  for 
safe-keeping,  but  the  question  of  the  power  of  Na- 
tional banl(s  to  take  such  deposits  was  not  raised. 
The  court  held  the  defendants  liable  only  for  want  of 
ordinary  care.  This  rule  of  liability  is  sustained  by 
the  decisions.  Ray  v.  Batik  of  Kentucky,  10  Bush, 
844;  Dearborn  v.  UnUm  NatiotuU  Batik,  58  Me.  278; 
S.  C,  61  id.  869,  and  cases  cited  in  Scott  v.  National 
Borifc,  72Penn.  St.  471;  First  Natiotial  Bank  y  ,  Ora- 
ham, 79  id.  106.  A  bank  is  bound  to  take  only  ordi- 
nary care  of  bonds  pledged  with  it,  as  collateral  secu- 
rity. Jenkitis  v.  National  ViUage  Bank,  58  Me.  275; 
Dearborn  v.  Union  Natiotial  Batik,  61  id.  869. 


844 


THE  ALBANY  LAW  JOUENAL. 


TAXATION  OF  NATIONAL  BANKS. 

COURT  OF  APPBALS,  NBW  YORK. 

People  ex  rei.  Tradesmen  National  Bank  v.  Ck)M- 

MI88IONBRS  OV  TAXES  AND  ASSESSMENTS. 

RaU  q/;  how  determined  in  New  Tork*^ Deduction  for 
real  estate. 

In  asseBelnff  shares  of  stook  In  National  banks  In  New  York, 
the  assessors  must  determine  the  actual  yaloe  of  the 
shares— taking  Into  consideration  all  the  capital  of  the 
bank,  whether  surplos  or  In  real  estate  or  otherwise, 
andvhen  dedmstfrom  such  value,  such  sum  as  repre- 
sents tne  proportion  which  the  assessed  value  of  the 
real  estate  bears  to  the  assessed  value  of  the  entire 
capital. 

Thus,  the  capital  of  a  National  bank  was  il,OOCLOOO,  and  was 
represented  by  26,000  shares  of  $iO  each .  The  assessors 
assessed  the  shares  at  $56  each,  making  In  the  aggregate 
$1,400,000,  and  the  real  estate  at  $300,000.  Held,  that  they 
should  deduct  from  the  assessed  value  of  each  share 
$8,  being  one-seventh,  or  the  proportion  which  the  real 
estate  bore  to  the  aggregatb  assessed  value  of  the  shares. 

APPEAL  from  the  order  of  the  General  Term  of  the 
Supreme  Ck)urt  modifying  an  assessment.    The 
oase  was  reported  below  in  9  Han,  660. 

Hugh  L.  Cole^  for  appellant. 

Borokce  Bamardy  for  respondents. 

MrLLEA,  J.  The  relator  claims  relief  npon  the 
ground  tliat  the  commissioners  of  taxes  and  assess- 
ments did  not  obej  the  mandate  of  the  statute  in  mak- 
ing the  proper  deduction  from  the  yalne  of  each  share 
of  the  capital  stock  of  the  bank  as  the  law  required . 
The  capital  of  the  bank  was  $1,000,000,  and  was  repre- 
sented by  25,000  shares  at  $40  a  share.  The  oommis- 
sioners  valaed  the  shares  at  $56  each,  and  assessed  the 
real  estate  at  $200,000,  making  the  total  value  of  the 
capital  stock,  including  the  real  estate,  $1,400,000.  They 
deducted  from  the  value  of  each  share  $8,  being  the 
one-Beven%h,  or  the  proportion  which  the  real  estate 
bore  to  the  wtiole  amonnt  of  the  capital  stock,  inolud- 
ing  the  real  estate,  making  the  entire  assessment  upon 
the  shares  $1,200,000.  It  is  urged  that  this  deduction 
was  erroneous,  and  that  instead  thereof  one-fifth  of 
the  value  of  each  share,  $U.20,  should  have  been  de- 
ducted, thus  reducing  the  value  of  each  share  to  $44.80  < 
in  the  olaoo  of  $48,  the  amount  of  the  actual  assessment, 
and  making  a  difference  of  $80,000  in  total  amount  of 
the  taxable  property  assessed. 

The  statute  under  which  the  commissioners  acted 
(chap.  761,  Laws  of  1866,  %  1)  deoUres,  that  the  stock- 
holders of  any  bank  **  shall  be  assessed  and  taxed  on 
the  value  of  their  shares  of  the  stock  therein"  *  *  *  * 
**butnotata  greater  rate  than  is  assessed  on  other 
moneyed  capital  in  the  hands  of  individuals  in  this 
State.  And  in  making  sueh  assessment  there  shall  also 
be  deducted  from  the  value  of  such  shares  such  sum 
as  is  in  the  same  proportion  to  such  value  as  is  the  as- 
sessed value  of  the  real  estate  of  the  bank  *  *  *  *  to 
the  whole  amount  of  the  capital  stock  of  the  said 
bank, "  etc. 

The  evident  object  and  purpose  of  the  act  from 
which  the  foregoing  provision  is  cited,  was  to  provide 
a  system  of  taxation  of  the  stockholders  of  National 
banks  by  vrhich  they  should  be  assessed  for  their  shares 
in  the  same  method  and  bear  the  same  burthens  as  are 
assessed  upon  other  property,  and  thus  be  compelled 
to  pay  their  fair  and  just  proportion  of  taxes  to  be  levied. 
The  clause  in  the  section  cited,  to  the  effect  that  they 
were  not  to  be  assessed  at  a  greater  rate  than  other 
moneyed  capital,  dearly  meant  that  they  should  be  as- 
sessed as  miioh  and  to  the  same  extent  and  not  a  less 
»te  than  assessments  are  imposed  upon  individual 


owners  of  such  capital  according  to  law .  They  were 
to  be  assessed,  as  the  act  provides,  on  the  value  of 
their  shares,  meaning  the  market  value  or  the  price 
which  such  shares  would  bring  without  regard  to  the 
value  of  the  real  estate  which  was  to  be  assessed  sepa- 
rately. When  the  assessors  had  fixed  upon  the  value 
of  such  shares  then  the  deduction  wm  to  be  made  from 
the  value  of  the  shares  of  the  real  estate,  and  here  the 
real  point  of  the  controversy  Is  presented  as  to  what 
that  deduction  shall  be.  It  is  to  be  proportionate  and 
as  the  assessed  value  of  the  real  estate  Is  to  the  capital 
stock.  The  phraseology  last  employed  must  be  cou- 
sidered  in  the  connection  with  the  *' value  of  tiie 
shares  "  which  have  previously  been  inserted  in  the 
statute,  and  when  the  statute  speaks  of  the  **  whole 
amount  of  the  capital  stock,**  it  is  reasonable  to  suppose 
that  it  had  reference  to  its  fair  value  and  not  to  tiie 
nominal  amount  of  the  capitaL  It  certainly  includes 
the  value  as  that  constitutes  the  actual  amount,  and 
the  important  element  which  was  to  be  taken  into 
consideration  in  the  assessment  of  the  shares.  The 
words  last  cited,  as  expressed  in  the  section  cited,  in- 
clude evidently  every  part  of  the  assets  of  the  bank 
from  whioh  income  is  derived  and  from  which  the  divi- 
dends earned  are  to  be  paid.  This  clearly  compre- 
hends the  surplus  on  hand  as  well  as  any  other  invest- 
ment which  constitutes  a  portion  of  the  capital.  These 
sources  of  income  represent  the  capital  and  form  a 
material  part  of  it,  which  is  liable  to  be  assessed  as  the 
act  directs.  The  assessors  are  to  consider  every  thing 
which  gives  value  to  the  shares  in  fixing  the  basis  of 
assessment.  T%e  People  ex  rel,  GaUatin  Bank  v.  Com- 
missionerst  etc.,  67  N.  Y.  516.  Such  being  the  princi- 
ple upon  which  the  assessment  is  based  it  is  not  appar- 
ent in  what  manner  a  deduction  can  be  made  from  the 
value  of  the  shares  in  proportion  to  the  nominal  capi- 
tal instead  of  the  real  capital  according  to  its  value. 
The  word  *' nominal*'  is  not  uaed,  and  while  the 
amount  of  the  capital  may  be  nominal  it  may  also, 
when  it  has  increased  in  value  by  profits  earned,  be  far 
beyond  that.  And  when  it  has  thus  become  actually 
more  valuable  than  the  nomiiud  amount,  there  is  no 
valid  ground  for  holding  that  the  latter  sum  should  bo 
the  criterion.  In  fact  the  language  cited  would  seem 
to  indicate  that  it  was  intended  by  the  Legislature  to 
exclude  any  such  construction. 

In  support  of  the  construction  plaoed  upon  the  stat- 
ute in  question  it  may  be  observed  that  it  tends  to 
carry  out  the  appar^it  intention  of  the  law- makers  to 
fix  a  fair  and  just  valuation  upon  property  of  this  de- 
scription, while  a  contrary  rule  would  operate  unjustly 
and  render  a  uniformity  of  assessment  almost  out  of 
the  question.  No  rule  appears  to  be  more  equitable, 
rational  and  fair,  than  to  assess  the  shares  of  bank 
stocks  at  their  value,  and  then  make  the  deduction  in 
proportionate  the  real  capital,  as  we  think  the  statute 
authorizes.  If  it  were  otherwise,  banking  institutions 
which  had  been  prosperous  and  successful  and  whose 
shares  had  been  raised  far  above  the  par  value  might 
escape  taxation  upon  a  large  portion  of  the  amount  of 
their  capital,  while  those  which  had  been  unfortunate 
and  reduced  in  value  might  be  taxed  npon  a  far  greater 
amount  than  their  entire  capital,  upon  entirely  a  ficti- 
tious basis  of  value,  and  upon  property  which  in  fact 
had  no  existence.  This  clearly  never  vras  intended, 
and  the  rule  applicable  to  the  construction  of  statutes 
does  not  require  such  a  strict  interpretation  of  the  law 
as  will  frustrate  Its  design  and  completely;^  ^rverttbe 
object  of  the  law-makers.    ^  C^ 
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It  may  also  be  remarked  that  tbe  basis  of  taxation 
adopted  bj  the  commissioners  in  this  case  appears  to 
have  been  followed  and  approved  in  the  case  of  The 
People  ex  rel,  OallaHn  Bank  v.  The  CommisaionerSt  etc., 
«t(pra,  recently  decided  bj  this  court. 

The  General  Term  were  in  error  in  its  decision  and 
the  judgment  should  be  reversed  and  the  writ  of  cer- 
tiorari quashed. 

Judgment  reversed. 

UNITBD  STATES  CIROUIT  COURT,  SIXTH  CIBCUIT. 

Mebohakts'  National  Bank  or  Toubdo  y.  Gumii ino. 

Unjust  discrimination— ReBtraining  coUection  of  tax 

alt  auil  of  bank. 

The  shares  of  stock  of  a  National  bank  were  taxed  at  their 
full  value,  while  other  property  was  assessed  at  from 
thirty  to  forty  per  cent  of  Its  real  value.  HeiUL,  that  the 
discrlminatloD  was  illegal  and  unJust,  and  that  the  bank 
was  a  proper  party  to  maintain  a  bill  to  restrain  the  col- 
lection 01  the  tax  beyond  the  proportion  assessed  on 
other  property. 

ACTION  by  the  Merchants*  National  Bank  of  To- 
ledo against  Camming,  collector  of  taxes,  to  re- 
strain him  from  ooUecting  a  tax  assessed  for  the  year 
1876  on  the  shares  of  stock  of  plaintiffs  bank.  The 
late  Judge  Emmons  of  the  same  circuit,  before  his 
death,  granted  a  preliminary  injunction. 

Judge  Raney  and  Wager  Swayne,  of  Toledo,  for 
plaintifliB. 
Judge  Qriswold  and  F.  K.  Hamlin,  for  respondent; 
Baxtsr,  Circuit  Judge,  made  the  following  memo- 
randum :  * 

There  were  several  points  presented  and  urged  in  the 
argument  of  this  case,  on  hearing  which,  in  the  view  I 
have  taken  of  it,  need  not  be  discussed  here.  Suffice 
it  to  say  that,  from  the  pleadings  and  proofs,  it  very 
satisfactorily  appears  that  complainant*s  capital  stock 
was  assessed  for  the  year  1876  at  Its  full  value,  while  all 
other  property  was  assessed  at  from  thirty  to  forty  per 
cent  only  of  its  real  value,  and  that,  by  reason  of  this 
unequal  assessment,  complainanVs  capital  stock  was  in 
tbe  bands  of  its  shareholders  onerated  with  an  undue 
proportion  of  the  public  taxes*.  It  Is  not  important  to 
inquire  into  the  methods  leading  to  such  a  result. 
Whether  from  inadvertence  or  design,  the  consequen- 
ces are  the  same  to  the  complainant.  It  is  an  Injustice 
that  contravenes  the  Constitution  of  Ohio,  as  well  as 
the  provisions  of  the  National  Banking  Law,  and  a 
wrong  which  the  courts  may,  when  their  powers  are 
properly  invoked,  take  cognizance  of  to  redress.  But 
the  defendant  insists  that  the  wrong  complained  of  is 
a  wrong  to  complainant's  shareholders,  against  whom 
the  tax  was  assessed,  and  not  against  the  complainant. 
This  objection  seemed,  on  first  impression,  to  have 
been  well  taken,  but  further  refiectlon  induces  tbe  be- 
lief that  it  involves  the  rights  of  complainant  as  well 
as  the  rights  of  its  corporators.  Between  the  two 
there  is  an  intimate  connection ;  the  legal  entity  —  the 
corporation— -is  distinct  from  the  shareholders,  but 
the  former  is  a  trustee  for  the  latter,  and  custodian  of 
corporate  funds ;  and  if  it  shall  pay  the  taxes  so  as- 
sessed, and  assume  to  deduct  the  same  from  dividends 
declared,  or  to  be  hereafter  declared  in  favor  of  its 
shareholders,  it  may,  and  the  averment  is  that  it  will, 
subject  itself  to  a  multiplicity  of  suits  with  its  own 


shareholders ;  whereas,  if  it  refuses  to  pay  these  taxes, 
it  will  impair  its  credit,  embarrass  its  business,  and 
expose  itself  to  vexatious  and  expensive  suits,  and  en- 
tail upon  itself  irremediable  injuries  in  resisting  the 
Illegal  exactions  made  upon  it. 

Hence,  in  view  of  the  probable  consequences,  I  have 
reached  the  conclusion  that  the  complainant,  in  its 
corporate  capacity,  is  entitled  to  a  standing  in  this 
court,  and  to  relief,  and  I  shall,  therefore,  authorize  a 
decree  permitting  complainant  to  pay  to  the  defend- 
ant, or  into  the  registry  of  the  court,  forty  per  cent  of 
the  amount  of  the  tax  assessed  against  its  sharehold- 
ers, in  accordance  with  its  tender  heretofore  made, 
and,  on  this  being  done,  an  injunction  be  Issued  per- 
petually enjoining  the  collection  thereof.  The  costs 
will  be  decreed  against  defendant,  to  be  paid  out  of 
the  money  to  be  realized  under  decree  hereinbefore 
authorized. 


*  The  clerk  of  the  court,  In  a  letter  to  the  Kditor,  under 
date  of  April  16, 1878,  says:  "  There  was  no  written  opinion 
in  the  case  other  than  the  memorandum  herewith  Inofosed.** 


USURY  BY  NATIONAL  BANKS. 


8UPBBBIB  COURT  OP  PENNSYLVANIA,  1878. 

Cakv  v.  Tmi  FiBST  Nationaii  Bank  o»'  Lebanon. 
Renewal  tiotes  —  cuiceptance  of—  set-  off  for  usury. 

Whether  other  notes  have  been  accepted  by  a  bank  In  re- 
newal of  notes  sued  on  Is  a  question  for  the  jury. 

Where  there  has  been  a  series  of  renewal  notes  gtyen  for 
the  continuation  of  the  same  original  loan,  a  taint  of 
ufurr  In  the  first  transaction  follows  down  through  the 
whole,  and  In  an  action  by  a  National  bank  on  the  last 
of  the  series,  the  borrower  Is  entitled  to  credit  for  aU 
the  Interest  he  has  paid  from  the  beginning. 

ACTION  against  the  defendant  as  an  accommoda- 
tion indorser  of  a  draft  and  a  note,  discounted  by 
the  plaintiff,  a  National  bank,  for  the  maker,  Stine. 

Sharp  A  AOeman,  for  plaintiff  in  error. 

A.  L.  Smith,  for  defendant  in  error. 

Shabswood,  J.  We  think  the  first,  third,  fourth 
and  fifth  assignments  of  errors  most  be  sustained,  but 
not  the  second. 

The  defendant  below  was  accommodation  indorser 
for  Stine  on  two  notes,  which  had  been  discounted  by 
the  bank,  and  being  unpaid  at  maturity  were  duly  pro- 
tested. Stine  procured  Cake  to  indorse  renewal  notes, 
and  sent  them  to  the  bank,  who  retained  them  until 
at  least  one  of  them  had  fallen  due,  and  then  informed 
Stine  that  they  had  not  accepted  them.  No  notice  of 
non-payment  was  given  Cake  on  these  notes.  This 
suit  was  instituted  on  the  first  notes.  It  is  the  very 
case  of  BaH  v.  BoUer,  15  8.  &  B.  162,  in  which  thU 
court  held  that  it  was  error  to  take  from  the  jury  the 
question  whether  the  renewal  notes  were  accepted  in 
payment. 

We  think,  too,  that  OverhoU  v.  The  Natiofud  Dank 
of  Mt.  Pleasant,  1  Norris,  490,  is  directly  in  point  on 
the  question  raised  as  to  the  usurious  interest  received 
by  the  bank.  It  was  there  decided  that  where  there 
has  been  a  series  of  renewal  notes  given  for  the  con- 
tinuation of  the  same  original  loan,  the  taint  of  usury 
in  the  first  transaction  follows  down  the  descent 
through  the  whole  line,  and  when  therefore  a  National 
bank  sues  to  recover  its  debt  on  the  last  of  the  series 
of  renewal  notes,  the  borrower  is  entitled  to  credit  for 
all  interest  he  has  paid  from  the  beginning  ou  the 
loan,  and  not  merely  to  the  excess  above  the  lawf  uf 
rate. 
I     Judgment  reversed,  and  venire  facias  de  novo  atoorded. 
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CONSTITUTIONALITY  OF  EXEMPTION  LAWS. 


SUPBBMB  CX)URT  OP  THE  TTNITBD  STATBS,  OCTO- 
BBB  TERM,  1877. 


Edwabds,  Plaintiff  in  error,  v.  Kbabzt. 

The  remedy  Bubslstlns  In  a  State  when  and  where  a  con- 
tract la  made,  and  is  to  be  performed,  is  a  part  of  its 
obligatlon,and  anv  sul>8equent  law  of  the  State  which  so 
affects  that  remedy  as  substantially  to  impair  and  les- 
sen the  value  of  the  contract  Is  forbidden  by  the  Consti- 
tution, and  is  therefore  void. 

Accordingly  a  law  of  North  Carolina  exempting  personal 
property  and  a  homestead  of  a  debtor  from  sale  under 
execution,  hdd  invalid  as  to  debts'contracted  before  its 
enactment. 

IN  error  to  the  Supreme  Goort  of  the  State  of  North 
Carolina.    The  facts  appear  in  the  opinion. 

Mr.  Justice  Swayns  deliyered  the  opinion  of  the 
court. 

The  Constitution  of  North  Carolina  of  1868  took 
effect  on  the  24th  of  April  in  that  year.  Sections  1 
and  2  of  article  X  declare  that  personal  property  of 
any  resident  of  the  State,  of  the  value  of  five  hundred 
dollars,  to  be  selected  by  such  resident,  shall  be  ex- 
empt from  sale  under  execution  or  other  final  process 
issued  f or  the  ooUection  of  any  debt;  and  that  every 
homestead  and  the  buildings  used  therewith,  not  ex- 
ceeding in  value  one  thousand  dollars,  to  be  selected 
by  the  owner,  or  in  lieu  thereof,  at  the  option  of  the 
ownect  any  lot  in  a  city,  town,  or  village,  with  the 
buildings  used  thereon,  owned  and  occupied  by  any 
resident  of  the  State,  and  not  exceeding  in  value  one 
thousand  dollars,  shall  be  exempt  in  like  manner  from 
sale  for  the  collection  of  any  debt  under  final  process. 

On  the  22d  of  August,  1868,  the  Legislature  passed  an 
act  which  prescribed  the  mode  of  laying  off  the  home- 
stead and  setting  off  the  personal  property  so  exempted 
by  the  Constitution.  On  the  7th  of  April,  1869,  another 
act  was  passed,  which  repealed  the  prior  act  and  pre- 
scribed a  different  mode  of  doing  what  the  prior  act 
provided  for.  This  latter  act  has  not  been  repealed  or 
modified. 

Three  several  Judgments  were  recovered  against  the 
defendant  in  error--one  on  the  15th  of  December,  1868, 
upon  a  bond  dated  the  25th  of  September,  1865; 
another  on  the  10th  of  October,  1868,  upon  a  bond 
dated  February  27, 1866;  and  the  third  on  the  7th  of 
January,  1868,  for  a  debt  due  prior  to  that  time.  Two 
of  these  judgments  were  docketed  and  became  liens 
upon  the  premises  in  controversy  on  the  16th  of  De- 
cember, 1868.  The  other  one  was  docketed  and  became 
such  lien  on  the  18th  of  January,  1869.  When  the  debts 
were  contracted  for  which  the  judgments  were  ren- 
dered the  exemption  laws  in  force  were  the  acts  of 
January  1, 1854,  and  of  February  16, 1859.  The  first- 
named  act  exempted  certain  enumerated  articles  of 
inconsiderable  value  and  "  such  other  property  as  the 
freeholders  appointed  for  that  purpose  might  deem 
necessary  for  the  comfort  and  support  of  the  debtor's 
family,  not  exceeding  in  value  fifty  dollars  at  cash  val- 
uation.*' By  the  act  of  1899  the  exemption  was  ex- 
tended to  fifty  acres  of  land  in  the  county  or  two 
acres  in  a  town,  of  not  greater  value  than  five  hundred 
dollars. 

On  the  22d  of  January,  1869,  the  premises  in  contro- 
versy were  duly  set  off  to  the  defendant  in  error  as  a 
homestead.  He  had  no  other  real  estate,  and  the 
premises  did  not  exceed  a  thousand  dollars  in  value. 
On  the  6th  of  March,  1869,  the  sheriff,  under  executions 


issued  on  the  judgments,  sold  the  premises  to  the 
plaintiff  in  error,  and  thereafter  executed  to  him  a  deed 
in  due  form.  The  regularity  of  the  sale  is  not  con- 
tested. 

The  act  of  August  22, 1868,  was  then  in  foroe.  The 
acts  of  1854  and  1859  had  been  repealed.  WUaony. 
SparkSt  72  N.  C.  21L  No  point  is  made  upon  these 
acts  by  the  counsel  upon  either  side.  We  shall,  there- 
fore, pass  them  by  without  further  remark. 

The  plaintiff  in  error  brought  this  action  in  the  Su- 
perior Court  of  Qranville  county  to  recover  possession 
of  the  premises  so  sold  and  conveyed  to  him .  That  court 
adjudged  that  the  exemption  created  by  the  Constitu- 
tion and  the  act  of  1868  protected  the  property  from 
liability  under  the  judgments,  and  that  the  sale  and 
conveyance  by  the  sheriff  were,  therefore,  void.  Judg- 
ment was  given  accordingly.  The  Supreme  Court  of 
the  State  aflbmed  the  judgment.  The  plaintiff  in  error 
thereupon  brought  the  case  here  for  review.  The  only 
Federal  question  presented  by  the  record  is,  whether 
the  exemption  was  valid  as  regards  contracts  made 
before  the  adoption  of  the  Constitution  of  1868. 

The  counsel  for  the  plaintiff  in  error  insists  upon  the 
negative  of  this  proposition.  The  counsel  upon  the 
other  side,  frankly  conceding  several  minor  points, 
maintains  the  aflkmative  views.  Our  remarks  will  l>e 
confined  to  this  subject. 

The  Constitution  of  the  United  States  declares  that 
**  no  State  shall  pass  any  *  *  *  law  impairing  the 
obligation  of  contracts.'' 

A  contract  is  the  agreement  of  minds,  upon  a  suffi- 
cient consideration,  that  something  specified  shall  be 
done,  or  shall  not  be  done. 

The  lexical  definition  of  imp<Ur  Is  *'  to  make  worse; 
to  diminish  in  quantity,  value,  excellence,  or  strength; 
to  lessen  in  power;  to  weaken;  to  enfeeble;  to  dete- 
riorate. "—Webster's  Diet. 

Obligation  is  defined  to  be  **theaot  of  obliging  or 
binding:  that  which  obligates ;  the  binding  power  of 
a  vow,  promise,  oath,  or  contract,"  etc. — Idem. 

**The  word  is  derived  from  the  Latin  word  obUgcUio, 
tying  up;  and  that  from  the  verb  obligo^  to  bind  or  tie 
up;  to  engage  by  the  ties  of  a  promise  or  oath  or  form 
of  law ;  and  ohligo  is  compounded  of  the  verb  Ugo,  to 
tie  or  bind  fast,  and  the  preposition  ob,  which  is  pre- 
fixed to  increase  its  meaning."  Blair  v.  WiUiams  and 
Lapaley  v.  BrasheoArSy  4  Littel,  65. 

The  obligation  of  a  contract  includes  eveiy  thing 
within  its  obligatory  scope.  Among  these  elements 
nothing  is  more  important  than  the  means  of  enforce- 
ment. This  is  the  breath  of  its  vital  existence. 
Without  it  the  contract,  as  such,  in  the  view  of  the 
law,  ceases  to  be  and  falls  into  the  class  of  those  ''  im- 
perfect obligations,"  as  they  are  termed,  which 
depend  for  their  fulfillment  upon  the  will  and  con- 
science of  those  upon  whom  they  rest.  The  ideas  of 
right  and  remedy  are  inseparable.  **  Want  of  right 
and  want  of  remedy  are  the  same  thing."  1  Bao. 
Abr.,  tit.  Actions  in  Qeneral,  letter  B. 

In  Von  Hoffman  v .  Quinoy,  4  Wall.  552,  it  was  said : 
**A  statute  of  frauds  embraoing  pre-existing  parol 
contracts  not  before  required  to  be  in  writing  would 
affect  its  validity.  A  statute  declaring  that  the  word 
ton  should,  in  prior  as  well  as  subsequent  contracts,  be 
held  to  mean  half  or  double  the  weight  before  pre- 
scrit^ed,  would  affect  its  construction.  A  statute  pro- 
viding that  a  previous  contract  of  indebtment  may  be 
extinguished  by  a  process  of  bankruptcy,  would  in- 
volve its  discharge,  and  a  statute  forbidding  the  sale 
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of  any  of  the  debtor's  property,  under  a  judgment 
upon  suob  a  contract,  would  relate  to  the  remedy.** 

It  cannot  be  doubted,  either  upon  principle  or 
authority,  that  each  of  such  laws  would  violate  the 
obligation  of  the  contract,  and  the  last  not  less  than 
the  first.  These  propositions  seem  to  us  too  clear  to 
require  discussion .  It  is  also  the  settled  doctrine  of 
this  court  that  the  laws  which  subsist  at  the  time  and 
place  of  making  a  contract  enter  into  and  form  a  part 
of  it  as  if  they  were  expressly  referred  to  or  incorpo- 
rated in  its  terms.  This  rule  embraces  alike  those 
which  affect  its  validity,  construction,  discharge,  and 
enforcement.  Von  Hoffman  v.  Quincy^  supra;  Mc- 
Cracken  v.  Hayward^  2  How.  612. 

In  Qreene  v.  Biddle,  8  Wheat.  92,  this  court  said, 
touching  the  point  here  under  consideration :  **  It  is 
no  answer  that  the  acts  of  Kentucky  now  in  question 
are  regiUations  of  the  remedy  and  not  of  the  right  to 
the  lands.  If  these  acts  so  change  the  nature  a'nd  extent 
of  existing  remedies  as  mcUeriaUy  to  impair  the  rights 
and  interests  of  the  owner,  they  are  just  as  much  a 
violation  of  the  compact  as  if  they  overturned  his 
rights  and  interests." 

**One  of  the  tests  that  a  contract  has  been  impaired 
is  that  its  value  h<M  by  legislation  been  diminished.  It 
is  not  by  the  Ck)nstitution  to  be  impaired  at  all.  This 
is  not  a  question  of  degree  or  manner  or  cause,  but 
of  encroaching  in  any  respect  on  its  obligation  —  dis- 
pensing with  any  part  of  its  force.**  Planters*  Bank 
V.  Sharp  et  at.,  6  How.  327. 

It  is  to  be  understood  that  the  encroachment  thus 
denounced  must  be  material.  If  It  be  not  material  it 
will  be  regarded  as  of  no  account. 

These  rules  are  axioms  in  the  jurisprudence  of  this 
court.    We  think  they  rest  upon  a  solid  foundation. 
Do  they  not  cover  this  case?  and  are  they  not  decisive 
of  the  question  before  us? 
We  will,  however,  further  examine  the  subject 
It  is  the  established  law  of  Korth  Carolina  that  stay 
laws  are  void,  because  they  are  in  conflict  with  the 
National  Constitution.    Jacobs  v.  Smathoood,  63  N.  C. 
112;  Jones  v.  Crittenden,  I  Car.  Law,  386;  Barnes  v. 
Barnes,  8  Jones,  866.    This  ruling  is  clearly  correct. 
Such  laws  change  a  term  of  the  contract  by  postponing 
the  time  of  payment.    This  impairs  its  obligation  by 
making  it  less  valuable  to  the  creditor.    But  it  does 
this  solely  by  operating  on  the  remedy.    The  contract  is 
not  otherwise  touched   by  the  offending  law.    Let 
us   suppose  a  case.    A    party    recovers   two  judg- 
ments —  one  against  A,  the  other  against  B  —  each  for 
the  sum  of  fifteen  hundred  dollars  upon  a  promissory 
note.    Each  debtor  has  property  worth  the  amount  of. 
the  judgment  and  no  more.    The  Legislature  there- 
after passes  a  law  declaring  that  all  past  and  future 
judgments  shall  be  collected    "  in  four  equal  annual 
installments.*'  At  the  same  time  another  law  is  passed 
which  exempts  from  execution  the  debtor's  property 
to  the  amount  of  fifteen  hundred  dollars.    The  court 
holds  the  former  law  void  and  the  latter  valid.    Is  not 
such  a  result  a  legal  solecism  ?    Can  the  two  judg- 
ments be  reconciled  ?    One  law  postpones  the  remedy, 
the  other  destroys  it — except  in  the  contingency  that 
the  debtor  shall  acquire  more  property—a  thing  that 
may  not  occur,  and  that  cannot  occur  if  he  die  before 
the  acquisition  is  made.    Both  laws  involve  the  same 
principle  and  rest  on  the  same  basis.    They  must  stand 
or  fall  together.    The  concession  that  the  former  is 
invalid  cuts  away  the  foundation  from  under  the  lat- 
ter.   If  a  State  may  stay  the  remedy  for  one  fixed 


period,  however  short,  it  may  for  another,  however 
long.  And  if  it  may  exempt  property  to  the  amount 
here  in  question,  it  may  do  so  to  any  amount.  This, 
as  regards  the  mode  of  Impairment  we  are  considering, 
would  annul  the  inhibition  of  the  Constitution,  and 
set  at  naught  the  salutary  restriction  it  was  intended 
to  impose. 

The  power  to  tax  Involves  the  power  to  destroy 
McCuUoch  V.  Marylatid,  4  Wheat.  480.  The  power  to 
modify  at  discretion  the  remedial  part  of  a  contract  is 
the  same  thing. 

But  it  is  said  that  imprisonment  for  debt  may  be 
abolished  in  all  cases,  and  that  the  time  prescribed  by 
a  statute  of  limitations  may  be  abridged. 

Imprisonment  for  debt  is  a  relic  of  ancient  barbar- 
ism. Cooper's  Justinian,  658;  12  Tables,  Tab.  3.  It 
has  descended  with  the  stream  of  time.  It  is  punish- 
ment, rather  than  a  remedy.  It  is  right  for  fraud,  but 
wrong  for  misfortune.  It  breaks  the  spirit  of  the 
honest  debtor,  destroys  his  credit,  which  is  a  form  of 
capital,  and  dooms  him,  while  it  lasts,  to  helpless  idle- 
ness. Where  thereis  no  fraud  it  is  the  opposite  of  a 
remedy.  Every  right-minded  man  must  rejoice  when 
such  a  blot  is  removed  from  the  statute  book. 

(But  upon  the  power  of  a  State,  even  in  this  class  of 
cases,  see  the  strong  dissenting  opinion  of  Washing- 
ton, J.,  in  Mason  v.  Hale,  12  Wheat.  370.) 

Statutes'  of  limitation  are  statutes  of  repose.  They 
are  necessary  to  the  welfare  of  society.  The  lapse  of 
time  constantly  carries  with  it  the  means  of  proof. 
The  public  as  well  as  Individuals  are  interested  in  the 
principle  upon  which  they  proceed.  They  do  not  im- 
pair the  remedy,  but  only  require  its  application 
within  the  time  specified.  If  the  period  limited  be 
unreasonably  short  and  designed  to  defeat  the  remedy 
upon  pre-existing  contracts,  which  was  part  of  their 
obligation,  we  should  pronounce  the  statute  void. 
Otherwise  we  should  abdicate  the  performance  of  one 
of  our  most  important  duties.  The  obligation  of  a 
contract  cannot  be  substantially  impaired  in  any  way 
by  a  State  law.  This  restriction  is  beneficial  to  those 
whom  it  restrains,  as  well  as  to  others.  No  commu- 
nity can  have  any  higher  public  interest  than  in  the 
faithful  performance  of  contracts  and  the  honest  ad- 
ministration of  justice.  The  inhibition  of  the  Consti- 
tution is  wholly  prospective.  The  States  may  legislate 
as  to  contracts  thereafter  made  as  they  may  see  fit. 
It  is  only  those  in  existence  when  the  hostile  law  is 
passed  that  are  protected  from  its  effect. 

In  Bronson  v.  Kenjsie,  1  How.  311,  the  subject  of 
exemptions  was  touched  upon,  but  not  discussed. 
There  a  mortgage  had  been  executed  in  Illinois.  Sub- 
sequently the  Legislature  passed  a  law  giving  the  mort- 
gagor a  year  to  redeem,  after  sale  under  a  decree,  and 
requiring  the  land  to  be  appraised,  and  not  to  be  sold 
for  less  than  two-thirds  of  the  appi*aised  value.  The 
law  was  held  to  be  void  in  both  particulars  as  to 
pre-existing  contracts.  What  is  said  as  to  exemptions 
is  entirely  obiter,  but  coming  from  so  high  a  source,  it 
is  entitled  to  the  most  respectful  consideration.  The 
court,  speaking  through  Chief  Justice  Taney,  said: 
A  State  *'  may,  if  it  thinks  proper,  direct  that  the 
necessary  implements  of  agriculture,  or  the  tools  of 
the  mechanic,  or  articles  of  necessity  in  household 
furniture,  shall,  like  wearing  apparel,  not  be  liable  to 
execution  on  judgments.  Regulations  of  this  descrip- 
tion have  always  been  considered  in  eveiy  civilized 
community  as  properly  belon^ng  to  the  remedy,  to  be 
executed  or  not  by  every  sovereignty,  according  to  its 
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own  views  of  policy  and  humanity/*  He  quotes  with 
approbation  the  passa^i^  which  we  have  quoted  from 
Oreene  y.  Blddle.  To  guard  af^inst  possible  miscon- 
struction, he  is  careful  to  say  further:  *' Whatever 
belongs  merely  to  the  remedy  may  be  altered  accord- 
ing to  the  will  of  the  State,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract.  But  if  that 
efifeot  is  produced,  it  is  immaterial  whether  it  is  done 
by  acting  on  the  remedy,  or  directly  on  the  contract 
itself.    In  either  C4ise  it  is  prohibited  by  the  Contftitution. 

The  learned  Chief  Justice  seems  to  have  had  in  his 
mind  the  maxim  **  de  minimit,^^  etc.  Upon  no  other 
ground  can  any  exemption  be  Justified.  **  Policy  and 
humanity  "  are  dangerous  guides  in  the  discussion  of 
a  legal  proposition.  He  who  follows  them  far  is  apt  to 
bring  back  the  means  of  error  and  delusion.  The  pro- 
hibition contains  no  qualification,  and  we  have  no  ju- 
dicial authority  to  interpolate  any.  Our  duty  is  simply 
to  execute  it. 

Where  the  facts  are  undisputed,  it  is  always  the  duty 
of  the  court  to  pronounce  the  legal  result.  Merchants* 
Bank  v.  The  StaU  Dank,  10  WalL  COL  Here  there  is  no 
question  of  legislative  discretion  involved.  With  the 
constitutional  prohibition,  even  as  exi>ounded  by  the 
late  Chief  Justice,  before  us  on  one  hand,  and  on 
the  other  the  State  Constitution  of  1868,  and  the  laws 
passed  to  cany  out  its  provisions,  we  cannot  hesitate 
to  hold  that  both  the  latter  do  seriously  impair  the  ob- 
ligation of  the  several  contracts  here  in  question.  We 
say,  as  was  said  in  Qunn  v.  Barry,  15  WalL  622,  that  no 
one  can  oast  his  eyes  upon  the  new  exemptions  thus 
created  without  l>eing  at  once  struck  with  their  ex- 
cessive character  and  hence  their  fatal  magnitude. 
The  claim  for  the  retrospective  efllcaoy  of  the  Consti- 
tution or  the  laws  cannot  be  supported .  Their  valid- 
ity as  to  contracts  subsequently  made  admits  of  no 
doubt.    Bronson  v.  Kemie,  supra. 

The  history  of  the  National  Constitution  throws  a 
strong  light  upon  this  subject.  Between  the  close  of 
the  war  of  the  revolution  and  the  adoption  of  that  in- 
strument, unprecedented  pecuniary  distress  existed 
throughout  the  countiy. 

**The  discontents  and  uneasiness,  arising  in  a  great 
measure  from  the  embarrassment  in  which  a  great 
number  of  individuals  were  involved,  continued  to  be- 
come more  extensive. 

**  At  length  two  great  parties  were  formed  in  every 
State,  which  were  distinctly  marked,  and  which  pur- 
sued distinct  objects  with  systematic  arrangement. 
5  Marshall's  Life  of  Washington,  75.  One  party  sought 
to  maintain  the  inviolability  of  contracts,  the  other  to 
impair  or  destroy  them. 

'•The  emission  of  paper  money,  the  delay  of  legal 
proceeditigsy  and  the  suspension  of  the  collection  of 
taxes,  were  the  fruits  of  the  rule  of  the  latter  where- 
ever  they  were  completely  dominant."    lb. 

"The  system  called  justice  was,  in  some  of  the 
States,  iniquity  reduced  to  elemental^  principles." 
♦  ♦  ♦  **  In  some  of  the  States  creditors  were  treated 
as  outlaws.  Bankrupts  were  armed  with  legal  author- 
ity to  be  persecutors,  and  by  the  shook  of  all  confi- 
dence society  was  shaken  to  its  foundations.'*  Fisher 
Ames'  Works  (ed.  of  1859),  p.  120. 

"  Evidences  of  acknowledged  claims  on  the  public 
would  not  command  in  the  market  more  than  one-fifth 
of  their  nominal  value.  The  bonds  of  solvent  men, 
payable  at  no  very  distant  day,  could  not  be  negoti- 
ated but  at  a  discount  of  thirty,  forty,  or  fifty  per  cent 
per  annum.    Landed  property  would  rarely  command 


any  price ;  and  sales  of  the  most  common  articles  for 
ready  money  could  only  be  made  at  enormous  and 
ruinous  depreciation. 

**  State  Legislatures,  in  too  many  instances,  yielded  to 
the  necessities  of  their  constituents  and  passed  laws 
by  which  creditors  were  compelled  to  wait  for  the  pay- 
ment of  their  just  demands  on  the  tender  of  security 
or  to  take  property  at  a  valuation,  or  paper  money 
falsely  purporting  to  be  the  representative  of  specie." 
Ramsey's  Hist.  U.  S.77. 

**  The  effects  of  these  laws  interfering  between  debt- 
ors and  creditors  were  extensive.  They  destroyed 
public  credit  and  confidence  between  man  and  man, 
injured  the  morals  of  the  people,  and  in  many  instan- 
ces insured  and  aggravated  the  ruin  of  the  unfortunate 
debtors,  for  whose  temporary  relief  they  were  brought 
forward."    2  Ramsey's  Hist.  8.  C.  429. 

Besides  the  large  issue  of  continental  money,  nearly 
aU  the  States  issued  their  own  bills  of  credit.  In  many 
Instances  the  amount  was  very  laige.  2  Phillips'  Hist. 
Amer.  Paper  Money,  29.  The  depreciation  of  both 
became  enormous.  Only  one  per  cent  of  the  **  conti- 
nental money"  was  assumed  by  the  new  government. 
Nothing  more  was  ever  paid  upon  it.  Act  of  August 
4, 1790, 14, 1  Stat.  140;  2  PhiUips'  Hist.  American  Pa- 
per Currency,  194.  It  is  needless  to  trace  the  history 
of  the  emissions  by  the  States. 

The  treaty  of  peace  with  Great  Britain  declared  that 
**  the  creditors  on  either  side  shall  meet  with  no  law- 
ful impediment  to  the  recovery  of  the  full  amount  in 
sterling  money  of  all  bona  fide  debts  heretofore  con- 
tracted . "  The  British  minister  complained  earnestly 
to  the  American  Secretary  of  State  of  violations  of 
this  guaranty.  Twenty-two  instances  of  laws  in  con- 
flict with  it  in  different  States  were  specifically  named. 
1  Amer.  State  Papers,  195,  196,  199,  and  237.  In 
South  Carolina  "  laws  were  passed  in  which  property 
of  every  kind  was  made  a  legal  tender  in  payment  of 
debts,  although  payable  according  to  contract  in  gold 
and  silver.  Other  laws  installed  the  debt,  so  that  of 
sums  already  due  only  a  third,  and  afterward  only  a 
fifth,  was  securable  in  law."  2  Ramsey's  Hist.  S.  C, 
lb.  Many  other  States  passed  laws  of  a  similar  char- 
acter. The  obligation  of  the  contract  was  as  often 
invaded  after  judgment  as  before.  The  attacks  were 
quite  as  common  and  effective  in  one  way  as  in  the 
other.  To  meet  these  evils  in  their  various  phases  the 
National  Constitution  declared  that  **  no  State  should 
omit  bills  of  credit,  make  any  thing  but  gold  and  silver 
coin  a  legal  tender  in  payment  of  debts,  or  pass  any 
law  ♦  ♦  impairing  the  obligation  of  contracts." 
Ail  these  provisions  grew  out  of  previous  abuses.  2 
Curtis'  Hist,  of  the  Const.  866.  See,  also,  the  Feder- 
alist, Nos.  7  and  44.  In  the  number  last  mentioned 
Mr.  Madison  said  that  such  laws  were  not  only  forbid- 
den by  the  Constitution,  but  were  ^*  contrary  to  the 
first  principles  of  the  social  compact  and  to  every 
principle  of  sound  legislation." 

The  treatment  of  the  malady  was  severe,  but  the 
cure  was  complete. 

*^  No  sooner  did  the  new  government  begin  its  aus- 
picious course  than  order  seemed  to  arise  out  of  con- 
fusion. Commerce  and  industry  awoke  and  were 
cheerful  at  their  labors,  for  credit  and  confidence 
awoke  with  them.  Everywhere  was  the  appearance  of 
prosperity,  and  the  only  fear  was  that  its  progress  was 
too  rapid  to  consist  with  the  purity  and  simplicity  of 
ancient  manners." — Ames'  Sup.  122. 

*' Public  credit  was  reanimated.     The  owners  of 
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property  and  holders  of  money  freely  parted  with 
both,  well  knowing  that  no  future  law  oould  impair 
the  obligation  of  the  oontraot.**— 2  Ramsey,  supra,  488. 

Chief  Justice  Taney,  in  Bromon  v.  JTenaie,  supra, 
218,  speaking  of  the  protection  of  the  remedy,  said: 
^'ItUthis  protection  which  the  clause  of  the  Constttu- 
tion  now  in  question  mainly  intended  to  necure.^' 

The  point  decided  in  The  Dartmouth  CoUeffey.Wood- 
vfard,  4  Wheat.  618,  had  not,  it  is  believed,  when  the 
Constitution  was  adopted,  occurred  to  any  one.  There 
is  no  trace  of  it  in  the  Federalist  nor  in  any  other 
contemporaneous  publication.  It  was  first  made  and 
judicially  decided  under  the  Constitution  in  that 
case.  Its  novelty  was  admitted  by  Chief  Justice  Mar- 
shall, but  it  was  met  and  condusiyely  answered  in  his 
opinion. 

We  think  the  views  we  have  expressed  carry  out  the 
intent  of  contracts  and  the  intent  of  the  Constitution. 
The  obligation  of  the  former  is  placed  under  the  safe- 
guard of  the  latter.  No  State  can  invade  it  and  Con- 
gress is  incompetent  to  authorise  such  invasion.  Its 
position  is  impregnable,  and  will  be  so  while  the  or- 
ganic law  of  the  Nation  remains  as  it  is.  The  trust 
touching  the  subject  with  which  this  court  is  charged 
is  one  of  magnitude  and  delicacy.  We  must  always 
be  careful  to  see  that  there  is  neither  nonfeasance  nor 
misfeasance  on  our  part. 

The  importance  of  the  point  involved  in  this  con- 
troversy induces  us  to  re-state  succinctly  the  conclu- 
sions at  which  we  have  arrived  and  which  wlU  be  the 
ground  of  our  judgment. 

The  remedy  subsisting  in  a  State  when  and  where  a 
contract  is  made  and  is  to  be  performed  is  a  part  of  its 
obligation,  and  any  subsequent  law  of  the  State  which 
so  affects  that  remedy  as  substantially  to  impair  and 
lessen  the  value  of  the  contract  is  forbidden  by  the 
Constitution,  and  is,  therefore,  void. 

The  judgment  of  the  Supreme  Court  of  North  Car- 
olina is  reversed,  and  the  cause  will  be  remanded  with 
directions  to  proceed  in  conformity  to  this  opinion. 


Til  ABILITY  OF  SHIP-OWNERS. 

LsviNBON  Y.  Thb  Ookakio  Stsam  Navigation  Com- 
pany. 

Nmw  Yokk,  mh  April,  1878. 
To  the  Editor  of  the  Albany  Law  JotmuU : 

Snt— Under  this  head,  your  issue  of  the  18th  instant 
contains  the  opinion  of  Judge  Shipman,  and  the  note 
of  E.  P.  Wheeler,  Esq.,  one  of  the  counsel,  in  this 
very  interesting  case,  which  is  of  so  much  importance 
as  to  justify  a  further  reference  to  it  if  permitted  by 
the  state  of  your  columns. 

Levinson  was  a  passenger  by  the  **  AtUntic;  **  he 
paid  his  passage  money  in  the  foreign  port  of  Liver- 
pool on  board  of  this  foreign  ship,  owned  by  a  foreign 
corporation,  which  transported  him  and  his  baggage 
till  it  cast  him  upon  a  foreign  shore  at  Mar*s  Head, 
where  his  baggage  was  lost  and  himself  severely  in- 
jured in  person.  The  action  was  brought  to  recover 
for  these  damages. 

The  ship-owners  fished  out  of  the  wreck  certain 
articles  of  cargo  and  sold  them  in  Halifax ;  they  also 
brought  some  to  this  city,  delivered  them  to  the  con- 
signees, and  collected  a  small  amount  of  freight 
thereon.  The  two  sums  thus  received  by  them 
amounted  to  18,422;  when,  having  been  sued  here  by 
various  parties,  they  filed  a  libel  in  the  United  States 


District  Court  for  the  Southern  District  of  New  York, 
offering  to  bring  this  sum  into  court,  and  praying  that 
it  might  be  distributed  among  all  complainants,  and 
they  relieved  from  further  liability.  Neither  the  ship, 
the  cargo,  nor  proceeds  of  either,  nor  the  freight 
money  had  been  libeled. 

The  act  of  Congress  of  Bfarch  8d,  1861,  limiting  the 
liability  of  ship-owners,  had  never  been,  by  a  judicial 
decision,  extended  to  aliens,  nor  to  foreign  bottoms, 
nor  to  foreign  waters,  and  not  to  domestic  vessels  or 
waters  unless  the  ship  or  cargo  was  lil>eled  in  the 
district.  No  assignment  of  the  owners*  interest  to  a 
trustee  for  the  benefit  of  all  claimants,  as  authorized 
by  the  act,  was  made ;  and  it  was  claimed  that  bring- 
ing this  18,000  here  was  illegal,  as  under  the  British 
law,  the  salved  cargo  ought  to  have  been  returned  to 
Liverpool.  On  the  trial  it  was  shown  that  the  British 
**  Merchants'  Shipping  Acts  *'  of  1864  and  1862,  limited 
steamship  owners*  liability,  in  cases  of  personal  in- 
jury, to  £16  per  ton  gross  tonnage,  without  deduction 
for  engine  room ,  which  would  have  made  the  fund  in 
this  case  1800.000,  instead  of  $8,422;  that  in  each  of  the 
cases  where  the  British  courts  had  entertained  the 
limitation  of  the  ship-owners*  liability  the  ship  had 
been  libeled  in  rem,  was  in  British  waters,  or  the 
owners  of  a  British  ship  came  in  voluntarily  and  paid 
in  the  statutoiy  sum  per  ton.  The  Normandy,  L.  R.,  8 
Ad.  &  Ecc.  Vi2;  The  Amalia,  82  L.  J.  (N.  S.)  Admir- 
alty, 191;  The  Northumbria,  L.  R.,  8  Ad.  &  Ece.  24; 
Qenl  Iron  Screw  Cottier  Co.,  1  Jo.  k  H.  180;  The 
Rajah,  L.  R.,  8  Ad.  k  Ecc.  dto. 

It  was  further  shown  that  there  was  no  comity  of 
decisions  by  British  courts'  in  favor  of  American  ships, 
which  should  lead  our  courts  to  strain  a  single  point  in 
favor  of  British  ships:  tliat  British  courts  had 
refused  to  extend  over  American  ships  the  benefit  of 
their  Merchants*  Shipping  Acts,  in  the  case  of  colUsion 
between  two  American  ships  on  the  high  seas  {Cope  v. 
Doherty^  2  De  Gex  ft  J.  614) ;  that  in  a  collision  between 
a  British  and  foreign  ship  on  the  high  seas,  where  the 
foreign  ship  was  at  fault,  the  latter  could  not  have  the 
benefit  of  the  limiUtion  of  those  acts  {The  WHd 
Ranger,  1  Jo.  &  H.  180);  that  the  courts  of  Nova 
Bcotia  had  jurisdiction  of  this  steamship  and  had  ex- 
ercised it ;  that  the  New  York  courts  had  given  a  con- 
struction to  the  act  of  Congress  to  the  eflioct  that  it 
did  not  apply  to  this  case  by  decisions  at  Circuit  like 
that  which  on  other  points  has  now  been  passed  upon 
by  the  General  Term  of  the  Supreme  Court  in  Jforfe- 
wdld  V.  The  Oceanic  Co.,  11  Hun,  462;  that  the  Court 
of  Appeals  had  held  that  the  jurisdiction  of  the 
United  States  District  Court  oould  be  attacked  col- 
Uterally  {Traoey  v.  Corse,  68  N.  Y.  148) ;  that  the  United 
States  courts  had  held  the  same  doctrine  {Thompson  v. 
Tolmie,  2 Pet.  167;  EttioU  v.  PeirsoO,  lid.  828);  that 
the  District  Court  Itself  in  the  similar  case  of  liark- 
wald  (another  passenger  by  the  same  boat),  held  tliat 
the  owners*  libel  did  not  foreclose  him,  and  that, 
through  the  master,  the  owners,  being  a  corporation, 
were  privy  to  the  loss  and  Injury. 

Formerly,  it  would  have  been  thought  tliat  the 
pUintiff  had  made  out  his  case.  The  Circuit  Court 
found  that  he  had,  so  far  as  fixing  the  responsibility  of 
the  injury  upon  the  owners,  through  the  master's  neg- 
ligence :  on  this  point  agreeing  with  the  State  courts, 
but  the  Circuit  Court  then  held,  substantially,  that  it 
could  apply  the  U.  S.  Statute,  being  the  same  as  the 
maritime  law,  to  the  protection  of  these  alien  owners 
of  a  foreign  bottom,  in  foreign  waters,  where  the  mari- 
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time  law  does  not  prevail,  and  would  remit  the  plalutiif 
to  hia  share  of  the  value  of  that  portion  of  the  wreck 
which  had  been  turned  into  money,  and  offered  by  the 
owners  to  be  and  had  been  in  the  District  Court  al- 
ready distributed  to  other  claimants,  and  which,  as  he 
had  not  previously  received  it,  he  must  go  without  en- 
tirely, and  that  it  was  sufficient  defense  to  show  that 
the  ship-owners  had  filed  a  libel  in  the  District  Court, 
on  which  a  decree  had  been  obtained  without  opposi- 
tion, although  no  Ubel  had  been  filed  against  the  ship 
or  cargo. 

The  court,  also,  held  that  the  service  of  a  monition 
in  the  admiralty  proceedings  upon  a  person  who  was 
attorney  for  the  party  in  another  jurisdiction,  another 
court,  and  another  matter,  was  good  service  upon  the 
party. 

From  this  summaiy,  you  will  see  the  exceeding 
length  and  breadth  of  this  important  decision  by  Judge 
Shipman.  It  is  law.  It  is  exceUent  for  foreign  ship- 
owners. I  am  not  prepared  to  say  that  it  is  not  eveiy 
way  fortunate  that  this  is  the  law,  because  individual 
interests  must  yield  to  the  general  interests,  and  a  lib- 
eral course  of  exemption  and  protection  to  commerce^ 
both  on  sea  and  land,  is  undoubtedly  for  the  general 
interests.  This  decision,  if  sufficiently  made  known 
abroad,  ought  largely  to  increase  the  admiralty  busi- 
ness of  this  country.  Englishmen,  especially,  will  be 
found  escaping  from  the  limitation,  or  rather  imposi- 
tion, of  liability  at  the  rate  of  £15  per  ton,  as  pre- 
scribed by  their  Imperial  law,  and  protecting  them- 
selves under  this  Republican  decision. 

Those  who  may  wish  further  to  trace  this  question  of 
maritime  law  may  be  interested  to  refer  to  "The 
Niagara,''  21  How.  (U.  8.)  26;  Moore  y.  Transportation 
Co.,  24  How.  1;  Norwich  Co,  v.  Wright,  13  WaU.  104; 
AUen  V.  Mackay,  1  Sprague,  219;  the  *' LottauxmOy"  21 
WaU.  668;  the  ''EptUonr  6  Ben.  878. 

Like  the  decision  of  the  U.  8.  Supreme  Court,  doing 
away  with  the  necessity  of  the  assessment  of  a  tax  as 
a  prerequisite  to  its  collection,  this  case  is  an  illustra- 
tion of  the  easy  way  in  which  the  United  States  courts 
sweep  away  pre-existent  views  of  the  law,  technicali- 
ties, that  observance  of  forms  which  may  be  called  the 
mechanics  of  the  law,'and  literal  construction,  as  cob- 
webs, before  a  broad  principle  which  they  feel  bound 
to  follow. 

Very  respectfully  yours, 

EUilOTT  F.  Shxpabd. 


RECENT  ENGLISH  DECISIONS. 

BAKKS  AND  BANKING. 

1.  Canceling  signature  of  makers  of  dishonored  note : 
effect  of. —The  mere  fact  of  canceling  the  signature  of 
the  makers  of  a  dishonored  promissory  note  and  writ- 
log  *'  paid  "  on  the  note,  corrected  before  the  note  is 
sent  back  to  the  plaintlfliB  by  a  memorandum  thereon 
'*  canceled  in  error,"  cannot  be  effectual  to  charge  a 
bank  with  the  receipt  of  the  money.  {Warwick  v. 
Rogers,  6  M.  &  G.  840,  approved.)  Prince  v.  Oriental 
Bank  Association^  L.  R.,  8  Ap.  Cas.,  P.  C,  826. 

2.  When  bank  will  not  be  charged  with  receipt  of  money, 
— ^Where  a  promissory  note  is  returned  dishonored  to 
the  plalntiflli,  the  amount  thereof  having  been  trans- 
mitted by  transfer  drafts  and  entries  in  the  bank*s 
books,  from  the  branch  where  the  same  was  made  pay- 
able to  the  branch  where  the  plaintlfliB  paid  the  same 
in,  such  transfer  and  entries  not  being  communicated 


to  the  plaintiff^,  held,  that  the  bank  could   not  be 
charged  with  the  receipt  of  the  money.  lb. 

8.  Branch  bank:  position  of,— The  position  of  branch 
banks  is,  that  in  principle  and  in  fact  they  are  agencies 
of  one  principal  banking  corporation  or  firm,  notwith- 
standing that  they  may  be  regarded  as  distinct  for 
special  purposes,  e.  g.,  that  of  estimating  the  time  at 
which  notice  of  dishonor  should  be  given ;  or  of  en- 
titling a  banker  to  refuse  payment  of  a  customer's 
check  except  at  that  branch  where  he  keeps  his  ac- 
count, lb. 

BILL  or  BZOHANaS. 

Acceptance:  1  <£  2  Geo,  4,  c  78,  s.  2;  19  A  2ffVicL,  c 
97,  8.  6.— Since  the  passing  of  the  statute  19  & 20  Vict., 
0.  97,  s.  6,  simply  writing  the  name  of  the  drawee 
across  the  face  of  a  bill  of  exchange  does  not  consti- 
tute a  valid  acceptance ;  there  must  also  be  upon  the 
face  of  the  biU  some  word  or  words  indicating  an  in- 
tention on  the  part  of  the  drawee  to  be  bound  by  it  as 
acceptor.    Hindhaugh  v.  Blakey,  L.  R.,  8  a  P.  D.  188. 

OABRIEB. 

OondiOons  limiting  liability:  wiUful  misconduct:  al- 
temative  rates,— The  plaintiff,  under  a  contract  in 
writing  signed  by  his  agent,  delivered  to  the  defend- 
ants certain  cheeses  to  be  carried  from  L.  to  S.  at 
**  owner's  risk."  As  the  plaintiff  knew,  the  defend- 
ants had  two  rates  of  carriage :  a  higher  rate,  when 
they  took  the  ordinary  liability  of  carriers,  and  a 
lower,  when  they  were  relieved  of  all  liability,  except 
that  arising  from  the  willful  misconduct  of  their  serv- 
ants. In  using  the  words  **  owner's  risk"  the  plain- 
tiff intended  that  the  cheeses  should  be  carried  at  the 
lower  rate,  and  subject  to  the  conditions  restricting 
the  defendants'  liability.  The  defendants'  servants 
packed  the  cheeses  in  such  a  manner  that  during  their 
transit  upon  the  defendants'  railway  they  were  dam- 
aged, but  the  defendants'  servants  did  not  know  that 
damage  would  result  from  the  mode  in  which  the 
cheeses  were  packed.  Held,  that  as  the  defendants 
carried  at  alternative  rates,  the  condition  excepting 
them  from  liability  when  carrying  at  the  lower  rate 
was  just  and  reasonable;  and  that  the  injury  to  the 
cheeses  had  not  arisen  from  the  willful  misconduct  of 
their  servants.  Lewis  v.  The  Great  Western  Railway 
Company,  L.  R.,  8  (C.  A.)  Q.  B.  D.  196. 

SASEICXNT. 

Light, prescriptive  right  to:  quantum  of  enjoymefU: 
right  not  to  be  measured  by  purpose  for  which  light  act- 
uoKy  used:  damages,— In  an  action  for  the  obstruction 
of  ancient  lights,  the  judge  directed  the  juiy  that 
they  were  to  consider  whether  there  had  been  a  sensi- 
ble diminution  of  light,  so  as  to  make  the  plaintiff's 
premises  less  available  for  the  purposes  of  occupation 
or  business,  to  which  they  were  then,  or  might  there- 
after,  be  made  applicable,  and  that  the  damages  were 
to  be  estimated  according  to  the  diminution  of  value 
of  the  premises  for  such  purposes.  Held,  a  right  di- 
rection, on  the  ground  that  the  purposes  for  wliioh 
the  premises  had  actually  been  used  while  the  light 
had  been  enjoyed,  were  not  the  proper  measure  of  the 
right.  (Martin  v.  Goijle  1  CampbeU,  820,  dissented 
from.)    JIfoorcv.  flali,L.  R.,8Q.  B.  D.  178. 

MABINB  INSURANOB. 

Right  of  underwriters  to  mairvtain  action  for  damage 
to  thing  insured,— There  is  no  independent  right  in 
underwriters  to  maintain  in  their  own  name,  and 
without  reference  to  the  person  insured,  an  action  for 
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damage  to  the  thing  insored.  Although  the  under- 
writers have  paid  for  a  total  loss,  and  are  entitled  to 
all  the  rights  in  the  injured  ship  which  belong  to  its 
owner,  jet  if  that  owner  cannot  assert  a  right  for  dam- 
ages against  the  wrong-doer,  neither  can  the  under- 
writers. Two  ships,  the  propertj  of  the  same  owner, 
collided ;  the  underwriters  paid  the  insurance  effected 
on  the  lost  ship,  and  then  claimed  to  rank  pari  passu, 
with  the  owners  of  caiigo  destroyed,  iu  the  distribu- 
tion of  the  fund  lodged  in  court  by  the  owner  as  pro- 
prietor of  the  ship  which  did  the  damage.  Held  (re- 
versing the  decision  of  the  court  below),  that  the 
underwriters  had  no  such  right  under  the  circum- 
stances of  the  case.  Per  The  Lord  ChanceUor  (Lord 
Cairns) :— The  underwriters*  right  must  be  asserted  in 
the  name  of  the  person  insured,  but  if  he  be  the  per- 
son who  has  caused  the  damage,  the  right  cannot  be 
maintained  against  himself.  Per  Lord  Penzance:— 
The  underwriters  of  the  lost  ship  have  no  right  of  ac- 
tion against  the  owner  of  the  ship  that  did  the  mis- 
chief, as  he  himself  had  no  such  right,  inasmuch  as, 
being  the  owner  of  both  vessels,  any  right  of  action 
he  had  must  be  a  right  of  action  against  himself, 
which  is  an  absurdity,  and  a  thing  unknown  to  the 
law.  SHnpaon  A  Co.  v.  Tliomtont  L.  R.,  8  Ap^  Cas.,  H. 
L.  (8c.)  279. 

NXGUQBNCS. 

SMp:  liability  of  ** managing  owner*'  for  negligence 
of  oaptoM  trading  independently  and  rendering  a 
share  of  proftte  to  owner:  Merchant  Shipping  Actj  1876 
(38  <S;  89  VicL,  c.  88,  8.  4,  aub-8.  66.)— A  sloop  was  navi- 
gated under  a  verbal  agreement  l>etweeu  A,  the  **  man- 
aging owner,'*  registered  according  to  the  Merchant 
Shipping  Act,  1876,  and  B,  the  captain,  by  which,  on 
condition  that  A  should  have  one-third  of  the  net 
profits,  accounts  of  which  were  to  be  rendered  to  him 
by  B  from  time  to  time,  B  was  at  liberty  to  go  to  any 
port,  and  take  or  refuse  any  cargo  he  chose,  and  was 
also  to  hire  and  pay  the  crew  and  supply  the  stores,  A 
having  no  control  over  the  vessel.  While  discharging 
cargo  under  a  charter  made  by  B  *'  for  and  on  behalf 
of  the  owner,'*  the  vessel,  through  the  negligence  of 
B,  broke  loose  from  her  moorings  and  damaged  the 
wharf  of  the  plaintiff,  who  brought  an  action  against  A 
and  B.  Held^  thac  the  agreement  did  not  amount  to  a 
demise  of  the  vessel,  and  whatever  was  the  precise  rela- 
tionship thereby  created  between  the  defendants  inter 
se,  A  was  responsible  to  the  public  for  the  negligence 
of  B,  and,  therefore,  l>oth  were  liable  in  the  action. 
8Uel  V.  Lester  and  Lflee,  L.  R.,  3  C.  P.  D.  121. 


REGENT  BANKRUPTCY  DECISIONS. 

GHATTSL   ^OBTOAOE. 

Title  to  surplus  afterpayment  of  debt—The  bankrupts 
having  made  default  in  the  payment  of  a  chattel  mort- 
gage, the  mortgagees,  pursuant  to  the  terms  thereof, 
took  possession  of  the  mortgaged  property.  Before 
the  sale  a  creditor  issued  execution  to  the  sheriff. 
One  hour  thereafter  the  petition  was  filed.  TPhere 
was  a  surplus  on  the  sale  of  the  property.  HeZd,  that 
at  the  time  the  execution  was  issued  the  bankrupts 
had  no  leviable  interest  in  the  property,  and  that  the 
creditor  had  no  lien  on  the  surplus  to  the  exclusion  of 
the  assignee.  U.  8.  Dist  Cb.,  S.  D.  New  York. 
In  re  WrtsUy,  17  Nat.  Bankr.  Reg.  269. 

COMTB1.0T. 

For  future  delivery  of  personal  property:  iUegat  oo>>- 
tract.—A  contract  for  the  future  delivery  of  personal 


property,  which  the  seller  has  not  got  when  the  con- 
tract is  made,  nor  any  means  of  getting  it,  is  not  void 
for  illegality.  The  secret  intention  of  one  of  the  par- 
ties, uncommunicated  to  the  other,  not  to  fulfill  his 
contract,  is  not  enough  to  make  the  transaction  illegal. 
The  intent  that  it  should  be  a  mere  betting  on  the 
martcet,  without  any  expectation  of  actual  perform- 
ance, must  be  mutual  and  constitute  an  integral  part 
in  the  real  contract,  in  order  to  vitiate  it.  If  the  con- 
tracts were  valid  in  their  inception,  and  not  tainted 
with  any  gambling  intent  or  device,  a  subsequent  mu- 
tual settlement  by  the  parties,  which  took  the  place  of 
actual  performance,  cannot  have  the  retroactive  effect 
of  making  them  void  for  illegality.  U.S.  Dist.  Ct., 
W.  D.  Wisconsin.  Clark,  Assignee,  etc ,,  y,  Foss,  17 
Nat.  Bankr.  Reg.  26L 

DI80HABGB. 

Does  not  impair  right  of  creditor  as  to  bond  given  on 
attachment— Where  a  creditor  had  Icommenced  a  suit 
against  the  bankrupt  in  a  State  court  more  than  four 
months  before  the  commencement  of  proceedings  iu 
bankruptcy,  and  had  garnished  credits  in  the  hands  of 
a  tliird  person,  and  the  garnishment  had  been  released 
by  giving  a  bond  to  pay  the  judgment,  held,  that  the 
plaintiff  had  a  right  to  prosecute  the  suit  so  far  as  to 
fix  the  liability  of  the  sureties  upon  the  bond,  notwith- 
standing the  discharge.  A  discharge  of  the  bankrupt 
does  not  impair  the  remedy  of  a  creditor  against  the 
sureties  upon  a  bond  given  to  dissolve  an  attachment 
issued  more  than  four  months  before  the  commence- 
ment of  proceedings  in  bankruptcy.  U.  S.  Dlst.  Ct., 
B.  D.  Mich.    In  re  AJbredhi,  17  Nat.  Bankr.  Reg.  287. 

JUBISDIOnON. 

1.  Of  CirouU  Court:  of  State  court.— The  Circuit 
Courts  having  concurrent  jurisdiction  with  the  Dis- 
trict (Ik)urts  of  all  actions  by  an  assignee  against  per- 
sons claiming  an  adverse  interest  in  the  estate  of  a 
bankrupt,  no  suit  by  an  assignee  for  a  sum  exceeding 
five  hundred  dollars  can  be  prosecuted  in  a  State 
court.  U.  S.  Circ.  Ct.,  Colorado.  HaUackT.Tritch, 
17  Nat.  Bankr.  Reg.  288. 

2.  Practice:  objection:  declaration.— Objection  that 
there  was  no  direction  from  the  Bankrupt  Court  to 
bring  the  suit  cannot  be  first  raised  in  the  appellate 
court.  In  an  action  brought  by  an  assignee  to  set 
aside  a  sale  or  transfer  of  goods,  as  having  been  made 
in  violation  of  the  Bankrupt  Act  ( 0  6128 ),  the  dec- 
laration must  set  out  the  facts  of  the  illegal  trans- 
action, lb. 

3.  Chattel  mortgage:  possession:  /rat*d.— As  between 
the  parties  to  a  chattel  mortgage,  the  circumstance 
that  the  mortgagees  allowed  the  mortgagor  to  retain 
possession  of  the  mortgaged  property,  after  condition 
broken,  will  not  affect  the  validity  of  the  mortgage. 
When  a  secured  creditor  takes  goods  in  fair  exchange 
for  the  security,  the  tnu^saction  is  not  in  fraud  of  the 
Bankrupt  Act.  lb. 


Purchaser  of  estate  takes  subject  to  equities.— A  pur- 
chaser at  a  sale  by  an  assignee  takes  the  estate  of  the 
bankrupt  subject  to  all  equities  against  it,  and  it  is 
immaterial  whether  he  knows  of  them  or  not.  Sup. 
Ct.,  North  Carolina.  Steadman  v.  Taylor,  17  Nat. 
Bankr.  Reg.  283. 

SUBXTYSHIP. 

Bankrupt  surety  discharged  by  extension  of  time  of 
paymetU  of  principal  debt.- The  bankrupts  made  a  cer- 
tain note  for  six  thousand  dollars,  for  the  accommo- 
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dation  of  one  H.,  who  indorsed  and  prooored  its  dis- 
count at  the  bank.  Before  it  oame  due  the  banlc  had 
Icnowledge  of  the  purpose  for  which  it  was  given.  The 
bank  then  discounted  H.'s  note  at  ninety  days  for  five 
thousand  dollars,  and  took  his  check  for  the  six  thou- 
sand doUars.  The  last  note  not  being  indorsed,  the 
bank  held  the  old  note  and  sought  to  prove  it  against 
the  estate  of  the  bankrupts.  BM,  that  the  bankrupts 
were  sureties  and  that  thej  were  discharged  by  the 
extension  of  time  to  H.,  the  actual  principal,  without 
their  assent.  U.  8.  Dist.  Ct.,  E.  D.  Missouri.  FcO- 
ley  National  Bank  v.  Meyers,  17  Nat.  Baokr.  Reg.  267. 


UNITED  STATES  SUPREME  COURT  ABSTRACT, 
OCTOBER  TERM.  1877. 
oonhboation. 
Sale  of  land  before,  passage  of  ad  by  one  in  rebellion 
to  government  gives  good  tiUe.^ln  May,  1862,  0,  who 
was  a  member  of  the  Confederate  Congress,  and  en- 
gaged in  armed  hostility  to  the  United  States  within 
the  Confederate  lines,  conveyed  to  plaintiff,  his  son, 
also  within  the  Confederate  lines  and  engaged  in  hos- 
tility to  the  United  States,  certain  real  estate  situate 
in  the  city  of  New  Orleans,  then  within  the  Federal 
lines .  Subsequently,  and  under  authority  of  the  Act  of 
Congress  of  July  17, 1862.  the  property  was  confiscated 
in  proceedings  against  C,  and  sold  by  the  United  States 
marshal.  Held,  (1)  that  the  Confiscation  Act  mentioned 
did  not  authorise  proceedings  for  acts  committed 
before  its  passage.  (2)  That  transfers  of  property  be- 
tween those  in  hostility  to  the  government  before  its 
passage  were  not  invalid.  (8)  That  the  proceedings 
cou  Id  only  affect  the  interest  of  C  in  the  property  at 
the  time  the  act  was  passed,  and  that  the  proceedings 
did  not  invalidate  the  title  of  plaintiff  to  the  property 
acquired  by  transfer  from  C  in  May,  18^.  Judgment 
of  U.  S.Cir.Ct.,  Louisiana,  reversed.  Conrad,  plaintiff 
in  error,  v.  Waples,    Opinion  by  Field,  J. 

MOBTOAGS. 

1.  What  constitutes :  conveyance  toUh  poicer  of  sale .  — 
A  conveyance  of  land  to  secure  the  payment  of  a  sum 
of  money  with  power  of  sale,  whether  made  to  the 
creditor  or  a  third  person,  is  in  equity  a  mortgage, 
if  there  be  left  a  right  to  ijedeem  on  payment  of  the 
debt  thereby  secured.  Decree  of  U.  S.  Cir.  Ct.,  E.  D. 
New  York,  reversed.  SMUdber,  appeUa/nt,  v.  Robinson. 
Opinion  by  Miller,  J. 

2.  Sole  under  power:  statute  must  befolXovotd  strictly. — 
A  sale  under  the  power  in  such  an  instrument  must  be 
made  in  strict  conformity  to  the  directions  therein 
prescribed,  or  to  such  as  may  be  prescribed  by  statute, 
or  the  sale  wiU  be  absolutely  void.  lb. 

8.  When  sale  void,— A  sale  made  on  six  weeks*  notice, 
though  followed  by  conveyance,  when'  the  mortgage 
and  the  statute  of  the  State  require  twelve,  is  void, 
and  does  not  divest  the  equity  of  the  party  who  had 
the  right  of  redemption.  1^. 

4.  Accounting  by  vendor  to  itmocent  purchasers ,— A 
person  holding  the  strict  legal  title,  with  no  other 
right  thanla  Hen  for  a  given  sum,  who  sells  the  land  to 
innocent  purchasers,  must  account  to  the  holder  of 
the  equity  for  all  he  receives  beyond  his  hen.  lb. 

8TATI7TB  OF  LIMITATION. 

1.  Action  to  recover  possession  of  land:  when  statute 
not  opplicadle.— The  statute  of  limitation  for  the  action 
to  recover  possession  of  land  is  not  applicable  to  the  lien 
of  a  judgment  creditor  on  the  land,  though  the  judg- 


ment debtor  may  sell  and  convey  the  land  with  pos- 
session to  the  party  setting  up  the  statute.  The 
statute  does  not  begin  to  run  in  such  case  until  the 
land  has  been  sold  under  the  judgment,  and  the  pur- 
chaser becomes  entilded  to  a  deed,  because  until  then 
there  is  no  right  of  entry  or  right  of  action  agidnat 
the  defendant,  in  any  one.  Judgment  of  U.  S.  dr. 
Ct.,  N.  D.  niinols,  reversed.  Pratt  v.  Pratt.  Opinion 
by  Miller,  J.     Clifford,  J.,  dissented. 

2.  When  it  begitu  to  run:  Statute  of  IBinofo.— But  as 
soon  as  the  judgment  creditor  ji^aces  himselt  by  a  sale 
and  purchase  of  the  land,  in  a  condition  that  he  can 
bring  suit  for  the  possession,  the  statute  begins  to  run 
against  him.  These  propositions  are  applicable  to  the 
Illinois  act  of  183&,  limiting  actions  for  the  reooveiy 
of  land  to  seven  years.  lb. 


COURT  OF  APPEALS  ABSTRACT. 

APPKAIi. 

Discontinuance  of  appeal  upon  a/pplication  of  party 
(ippeali))^.— Where  a  party  has  appealed  to  this  court 
from  an  order  of  the  General  Term  granting  a  new  trial, 
under  a  mistake  as  to  the  eflSect  of  the  appeal,  and 
before  a  decision  of  the  appeal  by  the  court  asks  per- 
mission to  withdraw  the  appeal,  the  court,  if  satis- 
fied that  the  proceeding  has  been  in  good  faith,  ordi- 
narily grants  leave  to  dismiss  the  appeal  on  payment  of 
costs.  Leave  to  discontinue  appeal  granted.  Madwiy 
V.  Lewis,  Opinion  per  Ouiriamu 
[Decided  April  28, 1878.] 

OOBPOKATIOH. 

1.  Action  pendir\g  against,  terminates  by  diseolutifm 
from  expiration  of  charter,— In  an  action  against  def^id- 
ants  to  compel  them  to  apply  certain  moneys  received 
by  them  as  stockholders  of  a  New  Jersey  corporation 
out  of  its  assets  to  the  payment  of  a  judgment  against 
the  corporation,  held,  that  .when  a  corporation  is  dia> 
solved  by  reason  of  the  expiration  of  the  term  of  its 
charter,  this  terminates  actions  against  it  then  pend- 
ing, and  it  is  not  necessary  that  the  dissolution  be 
judicially  declared.  Judgment  below  reversed.  StuT'- 
gis  V.  VanderbUt,    Opinion  by  Rapallo,  J. 

2.  Estoppel:  director  of  corporation  who  has  sold 
stock  and  no  longer  acts,  when  not  estopped  by  action  of, 
— y.  was  a  director  and  stockholder  in  a  corporation  in 
1804,  having  been  elected  director  for  one  year.  In 
that  year  he  sold  Ms  stock  and  took  no  part  in  the 
affftirs  of  the  corporation  thereafter.  Tn  1869  the  char- 
ter of  the  corporation  expired.  In  1871  plaintiff  com- 
menced an  action  against  the  corporation  in  its  corpo- 
rate name,  which  was  defended  by  those  in  chaige  of 
the  corporation,  they  using  the  corporate  name  in 
such  defense.  Betd,  that  the  action  of  Y.  in  selling 
his  stock  and  neglecting  to  take  part  in  the  affairs  of 
the  corporation  amounted  to  a  resignation  of  his  office, 
and  that  he  was  not  estopped  from  setting  up  that  a 
judgment  obtained  against  the  corporation  after  its 
dissolution  was  invalid.  lb. 

[Decided  April  28,  1878.     Reported  below,  11  Hun, 
186.] 

EVIDBNOS. 

1.  General  objection  to,  when  svffUsienl  and  when  in- 
sufficient,—A  general  objection  may  be  sufficient  upon 
which  to  base  a  good  exception  when  it  is  palpable  to 
the  appellate  court,  and  must  have  been  to  the  trial 
court,  what  that  objection  was,  and  that  it  could  not 
have  been  obviated  at  the  time  if  it  had  been  precisely 
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Stated,  but  it  is  otherwise  if  it  does  not  necessarily 
point  out  the  particular  defect  in  the  testimony  offered 
upon  which  the  objection  is  founded.  Accordingly 
where  an  objection  was  raised  to  the  admission  of 
parol  testimony  of  the  contents  of  the  letter,  TUld,  that 
the  i>oint  could  not  be  taken  on  appeal,  that  it  was  not 
sworn  that  the  letter  spoken  of  was  genuine.  Judg- 
ment bel6w  affirmed.  McCuUochv,  Hoffman,  Opinion 
by  Folger,  J. 

4L  Party  may  contradict  his  oum  u^itness.— While  a 
party  cannot  impeach  his  own  witness  he  may  show 
by  other  witnesses  that  what  the  witness  testifies  to  is 
untrue.  lb. 

[Decided  April  28,  1878.  Reported  below,  10  Hun, 
133.] 

FIBB  INSUBAKOX. 

Subrogation  to  interest  of  mortgagee:  iohen  contract  \ 
for,  valitL—By  a  mortgage  held  by  plaintiff  upon  real 
estate  belonging  to  S.,  the  owner  was  required  to  pro- 
cure an  insurance  for  the  benefit  of  the  mortgagee.  A 
poli<7  was  issued  to  S .,  the  loss  payable  to  plaintiff. 
The  policy  was  conditioned  against  other  insurance 
which  would  render  it  void.  By  a  contract  made 
some  years  previously  between  plaintiff  and  the  in- 
surance company,  it  was  provided  that  in  case  any 
policy  should  be  issued  by  it  for  the  benefit  of  plaintiff 
as  mortgagee,  which  might  be  avoided  by  the  acts  of 
the  owner  of  the  property,  it  should  not  be  void  as  to 
plaintiff,  but  the  company,  in  case  it  was  avoided  as 
to  the  owner,  should  be  subrogated  to  plaintiff's  rights 
under  the  mortgage.  8.  procured  other  insurance  and 
avoided  the  policy  as  to  her.  The  property  was  burned 
and  the  company  paid  the  loss  to  plaintiff.  Held,  that 
the  contract  for  subrogation  was  valid,  and  that  the 
insurance  company  was  entitled  to  hold  plaintiffs 
rights  under  the  mortgage.  Order  below  reversed. 
XTlster  County  Sa/ofngs  InstitiOion  v.  Decker,  Opinion 
by  Church,  0.  J. 

[Decided  Bfarch  26,  1878.  Reported  below,  11  Hun, 
615.] 

MANDAMtTS. 

Rule  as  to,  ulhen  party  entitled  to :  application  for  man- 
damus to  compel  rett«m  to  appeal — In  an  application 
for  a  mandamus,  when  the  act,  the  doing  of  which  is 
sought  to  be  compelled,  is  the  final  thing,  and  if  done, 
gives  to  the  relator  all  that  he  seeks  proximately  or 
ultimately,  then  the  question,  whether  he  is  entitled 
to  have  that  act  done,  may  be  inquired  into  by  the  officer 
or  person  against  whom  the  mandamus  is  sought,  and 
is  also  to  be  considered  by  the  tribunal  which  is  moved 
to  grant  the  mandamus.  But  where  the  act  to  be 
done  is  but  a  step  toward  the  final  result,  and  is  but 
the  means  of  setting  in  motion  a  tribunal  which  is  to 
decide  upon  the  right  to  the  final  relief  claimed,  then 
the  superior  officer  or  tribunal  may  not  inquire  whether 
there  exists  the  right  to  that  final  relief,  and  can  only 
ask  whether  the  relator  shows  a  right  to  have  the  act 
done  which  is  sought  from  him  or  it.  Accordingly, 
where  a  party  was  entitled  to  an  appeal  from  the  de- 
cision of  the  canal  board,  upon  serving  certain  notices, 
and  a  return  was  necessaiy  to  bring  the  case  before 
the  appellate  board,  held,  that  in  an  application  for 
mandamus  to  the  canal  board,  to  compel  it  to  make 
the  return,  the  question  whether  relator  was  entitled 
to  succeed  on  appeal  could  not  be  examined.  Order 
below  affirmed.  People  ex  rel.  Freer  v.  Canal  Ap" 
praisers.  Opinion  by  Folger,  J. 
[Decided  April  28, 1878.] 


PBOMI8BOBY  NOTE. 

1.  Acceptance  of  new  note  in  payment  of  old:  uhen 
old  note  not  canceled.—  Plaintiff,  who  held  a  note  made 
by  the  firm  of  P.  &  Co.,  of  which  M.  was  a  member,  to 
the  order  of  the  firm  of  B.  &  A.,  commenced  action 
thereon.  In  settlement  of  this  action  a  new  note  vas 
taken,  made  by  P.  &  Co.  to  the  order  of  B.  &  A.  and 
indorsed  by  them.  At  the  time  the  new  note  was 
taken  M.  was  dead,  but  plaintiff  did  not  know  the  fact. 
Thereafter  plaintiff  sued  the  new  note  and  obtained 
judgment  thereon  against  P.,  survivor  of  P.  k  Co. 
Held,  that  the  acceptance  of  the  new  note  did  not  can- 
cel the  old  note,  but  that  remained  valid  against  the 
makers,  and  the  estate  of  M.  was  liable  thereupon. 
Order  affirmed.  First  National  Bank  of  Chittenango 
V.  Morgan.    Opinion  by  Folger,  J. 

2.  Sur^yMp:  rule  as  to  death  of  sun'ety  not  applica- 
Ue  to  partnersMp  pofMtr.— It  was  claimed  that  the  note 
was  given  as  an  accommodation  note  of  P.  ft  Co.,  and 
that  it  was  lor  the  benefit  of  B.  ft  A.,  and  that  P.  ft  Co. 
merely  signed  as  sureties  for  them,  and  that  M.  having 
died  no  action  could  lie  against  his  estate.  Hetd,  that 
the  doctrine  of  Houck  v.  Craighead,  67  N.  T.  432 ;  Risley 
V.  Brown,  id.  160,  etc.,  did  not  apply.  This  is  a  case  of 
commercial  paper,  and  the  circumstance  that  P.  ft  Co. 
were,  as  between  themselves  and  the  payees,  sureties, 
would  not  aflbct  third  parties,  but  they  would  be 
bound  as  principals.  lb. 

[Decided  March  26,  1878.] 


NOTES  OF  RECENT  DECISIONS. 

JITDOMINT :  RENDERED  IN  ANOTHER  STATE :  IMPBAOH- 
KENT  OF  RECORD  OF  8ERVI0E  OF  SUMMONS.— In  an  actioU 

in  the  nature  of  ejectment,  it  was  shown  that  the  plain- 
tiffs title  was  founded  upon  a  sheriffs  deed  made  in 
pursuance  of  a  sheriffs  sale  on  an  execution  Issued  by 
the  clerk  of  the  District  Court  on  a  transcript  of  a  judg- 
ment of  a  justice  of  the  peace  filed  in  said  clerk's  of- 
fice, which  judgment  was  rendered  on  default  against 
Jane  Hicks  Brown,  the  then  owner  of  the  land  in  con- 
troversy, on  a  constable's  return  of  service  of  sum- 
mons, which  was  in  the  following  words,  to  wit :  **  Ex- 
ecuted on  the  15th  December,  1860,  by  leaving  a  certi- 
fied copy  at  the  usual  place  of  residence  of  the  within 
named  defendant,  Jane  Hicks  Brown.  H.  H.  Sawyer, 
Const.'*  The  court  below  permitted  the  defendant  to 
impeach  said  deed,  iudgment  and  constable's  return 
by  showing  that  the  said  return  was  false,  tliat  the 
said  Jane  Hicks  Brown  was  not  at  the  time  a  resident 
of  Kansas,  that  she  had  no  residence  in  Kansas,  and 
was  not  herself  in  Kansas,  but  that  at  that  time,  and 
for  a  long  time  before  and  afterward,  she  resided  and 
was  herself  personally  in  the  Indian  Territory .  Held, 
that  the  court  in  this  did  not  commit  error.  Sup.  Ct., 
Kansas.  January,  1878.  Hasten  v.  Duncan  (Cent.  L.  J.). 

MORTQAQE :  AGREEMENT  NOT  TO  OAUj  IN  FRINOIPAI« 
ON   PUNOTUAX  PAYMENT   OF    INTEREST:    BREAOH   OF 

covenant:  receipts  of  interest:  waiver. — ^A 
mortgagee  agreed  with  a  mortgagor  that,  if  he  duly 
and  punctually  paid  the  interest,  he  would  not  call  in 
the  mortgage  money  for  two  years.  Six  months'  in- 
terest became  due,  and,  being  unpaid,  was  frequently 
demanded.  At  the  end  of  a  month  after  it  became 
due,  the  mortgagee  demanded  payment  of  the  princi- 
pal and  interest.  Three  days  afterward  the  mort- 
gagor sent  the  mortgagee  the  six  months'  interest, 
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which  he  accepted.  Ueld,  that  the  mortgagee  had  not 
therebj,  nor  by  a  Bnbseqaent  nnaooepted  offer  to  ac- 
cept an  installment,  waived  his  right  to  call  in  the 
principal.  (Langridge  y.  Payne,  2  J.  ft  H.  428;  7  L.  T. 
Rep.  [N.S.]  73,  disapproyed  of.)  Eng.  High  Gt.  of  Jus- 
tice, Gh.  Diy.,  Mar.  2,1878.    £^eene  y.  Bi8Coe,  286. 

Pbomissobtnotb:  agknot:  paymbnt.— When  a 
promissory  note  was  giyen  in  payment  for  a  sewing 
machine,  and  the  note  contained  the  following  pro- 
yision :  **  No  credits  allowed  on  this  note  unless  in- 
dorsed on  the  note  at  the  time  the  payment  is  made,*' 
and  the  maker  of  the  note  paid  a  part  of  it  at  the  time 
to  the  agent  of  the  principal,  and  afterward  paid  the 
residue  to  the  agent,  taking  his  receipt  in  full  for  the 
note,  held,  that  by  accepting  the  note  with  the  credit 
upon  it,  the  principal  adopted  the  act  of  the  agent,  and 
the  payment  to  him  of  the  balance  due  on  the  note, 
without  any  notice  that  his  agency  liad  been  termin- 
ated, was  a  good  payment,  although  the  agent  at  the 
time  had  not  the  note  in  his  possession.  If  the  stip- 
ulation in  the  note  that  no  credit  should  be  allowed 
unless  Indorsed  on  it,  had  any  validity  at  all  (which  is 
.  doubtful),  it  could  not  prevent  the  payment  of  the 
note  in  any  ordinaiy  business  way,  which  would  be 
good  against  the  creditor.  Sup.  Ct.,  Indiana,  Novem- 
ber, 1877.    Hotoe  Machine  Co,  v.  Simkr. 

RKGEiyBB:  FOBXIQN  ATTAOHMSNT:  OOMTTT  BK- 
TWBEN  THB  0OUBT8  OF  DIFFBBBNT  STATES :  APPOINT- 
MENT OF  RKOXIVSR  IN  ANOTHER  STATE  BEOOQKIZED 
AS  AGAINST  ATTAOHINO  OBEDITOB  WHO   IS  A  OITIZEN 

OF  THB  SAME  STATE.->In  pursuaucc  of  the  comity  es- 
tablished between  the  different  States,  the  courts  of 
this  State  will  recognize  the  appointment  of  a  receiver 
in  another  State,  unless  his  claims  come  In  conflict 
with  the  rights  of  our  own  citizens.  B.  and  B.,  citi- 
zens of  Virginia,  by  process  of  foreign  attachment 
Issued  In  Pennsylvania,  attached  certain  property  of 
a  railroad  company  located  and  doing  business  in  Vir- 
ginia. Shortly  prior  to  this  attachment,  the  railroad, 
by  decree  of  a  Virginia  court,  had  passed  Into  the 
hands  of  receivers,  who  claimed  the  fund  attached  as 
against  the  attaching  creditors.  Held,  that  the  re- 
ceivers were  entitled  to  the  fund,  and  that  the  equi- 
table transfer  to  them  of  their  debt  in  Virginia  was 
binding  upon  B.  and  R.  In  Pennsylvania,  Per  Agnew, 
C.  J.  The  attaching  creditors  have  no  right,  after  the 
appointment  of  a  receiver  by  a  court  within  their  own 
State,  binding  upon  them  there,  to  attempt  to  avoid 
Its  effect  by  escaping  from  its  jurisdiction,  and  coming 
here  to  ask  us  to  infringe  the  comity  we  owe  to  the 
acts  of  their  own  courts  within  their  jurisdiction. 
Instead  of  comity  this  would  be  unfriendliness,  for 
they  ask  us  to  aid  them  In  a  violation  of  their  own 
law.  Sup.  Ct.,  Pennsylvania,  Feb.  14, 1878.  Dagley  v. 
Atlantio  A  Miea.,  etc.,  JR.  JR.  Co,  (W.  Not.  Cas.) 

USUBY:  WHEN  INJXTNOTIONWUiL  ISSUE  to  BESTBAIN 

ooUiEGTiON  OF. — Where  a  person  borrowing  money 
agrees  to  pay  usurious  Interest,  and  thereafter  he  pays 
the  principal  of  the  loan  with  legal  Interest,  and  does 
and  pays  all  that  either  law  or  equity  would  require 
that  he  should  do  or  pay :  Held,  that  equity  will  in- 
terfere, upon  a  proper  application,  to  prevent  the  col- 
lection of  the  usurious  Interest.  Sup.  Ct.,  Kansas, 
January,  1878.    Watte  v.  BaUou, 


NOTES  OP  DECISIONS  ON  CRIMINAL  LAW. 

Common  gambleb:  evidenoe.— An  Indictment 
charged  that  M.,  on  the  15th  day  of  August,  A.  D. 
1875,  at  P.,  In  said  county,  did  deal  **  faro,*'  whereby,  by 
force  of  the  statute  In  such  case  made  and  provided, 
the  said  M.  was  then  and  there  taken  and  held  to  be  a 
"common  gambler.**  It  was  proven  that  In  one  case 
M.  dealt  a  game  of  faro  which  was  played  for  money. 
The  court  refused  to  charge  that  at  least  three  Instan- 
ces of  gaming  must  be  shown  to  prove  the  offense  of 
being  a  common  gambler,  and  charged  that  proof  in 
one  Instance  was  sufficient.  Upon  a  verdict  of  guilty, 
the  defendant  excepted  on  the  ground  that  the  offense 
was  not  sufficiently  set  forth.  Held,  that  Inasmuch  as 
the  statute  declares  that  "any  person  who  shall  be 
guilty  of  dealing  *  faro  *  when  money  or  property  is 
dependent  upon  the  result,  shall  be  taken  and  held  as 
a  common  gambler,**  it  is  not  essential  that  three  In- 
stances should  be  proven.  It  does  not  mean  that  such 
an  offender  Is  In  fact  a  common  gambler,  but  simply 
that  he  shall  rank  as  a  common  gambler  In  point  of 
criminality.  {Cameron  v.  State,  25  Ala.  883;  SwaUowY. 
Stale,  2e  id.  aO;  Tomey  v.  State,  13  Mo.  465.)  Even  If 
the  game  can  be  innocently  dealt,  the  explanatory 
phrase  makes  It  certain  that  the  act  charged  In  the  In- 
dictment Is  the  act  forbidden  by  the  statute,  and  ex- 
cludes any  assumption  that  the  Indictment  may  be 
proved  and  the  defendant  still  be  Innocent.  {State  v. 
Burton,  25  Tex.  420;  Urotmv.  State,  10  Ark.  607;  War- 
ren V.  State,  18  Id.  195;  Quest  v.  Stale,  19  Id.  405; 
Tufly  V.  Conym.,  4  Mete.  357;  Comm.  v.  Ashley,  2 Gray, 
856;  Stale  v.  Absence,  4  Port.  395;  SkfU  v.  Plastridge, 
6B.  I.  76,83.)    State  v.  JtfeZt^iOe,  U  R.  L  417. 

Pbesenoe  of  pbisoneb  at  TBiAii.—  It  must  affirm- 
atively appear,  from  the  record  In  a  criminal  case,  that 
the  prisoner  was  present  during  the  trial,  and  at  the 
rendition  of  a  verdict,  or  the  Judgment  against  him 
will  be  reversed.    Stale  v.  Able,  65  Mo. 

AocoMFLiOE :  MUBDEB.— A  bystander  does  not  be- 
come an  accomplice  by  mere  approval  of  a  murder 
committed  In  his  presence ;  and  the  charging  of  the 
juiy  that  If  the  defendant  was  **  present,  aiding  or 
abetting,  or  counseling,  or  Inciting,  or  encouraging,  or 
approving  **  the  act,  he  was  an  accomplice,  Is  an  error, 
and  the  court  must  reverse  and  award  a  new  tiiaL 
StaU  V.  GoiB,65Mo. 

Admission  or  accompuoe  as  witness.— The  admls-. 
sion  of  an  accomplice  as  a  witness  for  the  government, 
upon  an  Implied  promise  of  pardon,  rests  upon  the  ju- 
dicial discretion  of  the  court,  and  Is  not  at  the  pleas- 
ure of  the  public  prosecutor;  an  accomplice  under  an 
Indictment  for  another  offense,  as  a  general  rule,  will 
not  be  admitted  as  a  witness  when  such  fact  is  known 
to  the  court;  although  he  testify  in  good  faith 
against  his  accomplices  in  the  trial  ui>on  one  indict- 
ment, he  may  be  tried  upon  the  other,  and  upon  con- 
viction punished.  It  would  be  a  fraud  upon  the  court 
and  an  bbstructlon  of  public  justice.  If  the  public  pros- 
ecutor should  enter  into  an  agreement,  unsanctioned 
by  the  court  (If  such  sanction  could  be  given  in  such  a 
case),  oflieiing  immunity  or  clemency  to  several  defend- 
ants, in  several  indictments,  upon  the  condition  that 
one  of  them  become  a  witness  for  the  prosecution 
upon  still  other  Indictments.  An  accomplice  as  a  wit- 
ness cannot  have  an  attorney,  but  he  may  act  under 
the  advice  of  an  attorney  as  to  i^hether  he  shall  bo- 
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oome  a  witness  for  the  prosecution,  and  when  he  be- 
oomes  such  a  witness,  the  relations  between  him  and 
his  attorney  ceases.    Wight  ▼.  Rindtikoff,  48  Wis. 

Abobtion:  syrDSNOB  oi*  ▲ooomfliob.— H.  was 
indicted  for  an  attempt  to  produce  an  abortion,  in  hav- 
ing advised  a  pregnant  woman  to  take,  and  in  having 
administered  to  her  a  certain  medicine  with  an  intent 
to  produce  an  abortion.  The  woman  appeared  as  wit- 
ness for  the  State.  The  defendant  asked  the  court  to 
charge,  that,  **  if  this  witness  took  the  medicine  with 
intent  to  procure  an  abortion,  she  was  an  accomplice, 
and  as  such,  her  evidence  alone  would  not  be  sufficient 
on  which  to  base  a  conviction. ' '  Held^  that  so  far  as  she 
was  concerned  an  abortion  upon  herself  was  not  an  in- 
dictable offense  at  common  law ;  that  a  conviction  on 
the  uncorroborated  evidence  of  an  accomplice  is  not 
Ulegal.  {Atwood  v.  Robbins,  1  Leach's  C.  C.  464;  Rex 
V.  Durham,  id.  478;  Rex  v.  WHkes,  7  C.  &  P.  272; 
Rex  V.  JoneSj  2  Camp.  181 ;  Reg.  v.  Stitbba,  88  E.  L.  & 
Bq.  662;  Reg.  v.  Farler,  8  C.  &  P.  106;  1  PhiL  Ev. 
[10th  Eng.  ed.]  ch.  6,  §  2,  note  1 ;  1  Whart  Crim.  Law,  I 
788, 6th  ed.,  note.)  It  is  the  practice  in  our  courts  to 
advise  juries  against  conviction  on  such  testimony 
alone,  and  it  is  unlikely  that  any  judge  in  a  proper  case 
would  refuse  to  charge  the  jury,  as  the  circumstances 
•f  the  case  required ;  still  should  a  judge  refuse  so  to 
do.  errors  could  not  be  assigned  on  such  refusal,  it 
being  at  his  discretion.  State  v.  Hyery  88  N.  J.  Law. 
» 
COURT  OP  APPEALS  DECISIONa 

THE  following  decisions  were  handed  down  Friday, 
AprU26,1878: 
In  re  petition  of  N.  T.  Protestant  Episcopal  Public 
School  to  vacate  assessment,   etc..  No.    401,   order 

ftfflrmed;  no  opinion. Ridell  «.  N.  Y.  C.  &  H.  R. 

R.    R.  Co.,  No.  191,  affirmed;  opinion fby   Earl,    J. 

Hoe  V.  Hussey,  No.  200,  affirmed ;  no  opinion. 

Auburn  City  Nat.  Bank  v.  Hunsiker,  motion  denied, 

with  $10  costs ;  no  opinion. Maybuiy  v.  Homer  and 

Cortland  Gas-light  Co.,  No.  188,  affirmed;  no  opinion. 

In  re  application  of  Marsh,  motion  denied,  with 

$10  costs;   no  opinion. Hastings  v.  Westchester 

Fire  Ins.  Co.,  motion  denied,  with  $10  costs;  no  opin- 
ion. 

» 

CORRESPONDENCE. 

CONTBYANCB  OF  LAND  TO  HUSBAND  AND  WlFB  BINOB 

Agts  of  1848  AND  1849. 
To  the  EdWyr  of  the  A  Ibany  Law  Journal : 

Sib— My  attention  has  just  been  redirected  to  your 
note.  Vol.  XI,  page  408,  in  which  you  say,  that  our 
Court  of  Appeals  has  since  the  passage  of  the  act  there 
quoted,  **  recognized  the  rule,  that  a  conveyance  to 
husband  and  wife,  creates  an  estate  by  entireties.*'  I 
have  carefully  examined  the  case  of  Wright  v.  Sadler y 
20  N.  Y.  820,  cited  by  you.  The  conveyance  which 
was  the  subject  of  controversy  in  that  case,  was  exe- 
cuted before  the  passage  of  any  of  the  "  Acts  for  the 
more  effectual  protection  of  the  property  of  married 
women,"  and  the  enlargement  of  their  rights.  I  am 
not  aware  that  the  Court  of  Appeals  has,  in  any  case, 
passed  upon  this  question.  I  think  it  has  not  been 
sharply  presented  in  any  of  the  reported  cases  in  the 
Supreme  Court,  at  Qeneral  Term,  and  may  be  still  re- 
garded as  open.  See  Wright  v.  Wright,  54  N.  Y.  487; 
Afore  V.  More,  47  id.  467 ;  Miller  v.  Afil/cr,  9  Abbott  (N. 
S.),  444-448;  Sergeant  v.  Steiribergery  2  Ohio,  806. 

ROOBBBTEB,  April  16, 1878.  B. 


NEW  BOOKS  AND  NEW  EDITIONS. 


Ambbioan  Dboisions,  Yolumb  II. 

The  American  Decisions^  containing  aU  the  cases  of  general 
vaiue  and  atUhorUy  decided  in  the  courts  of  the  several 
States  from  the  earliest  issue  of  the  State  reporta  to  the 
year  1809.  Compiled  and  anno  toted  by  John  Proffatt, 
LL.B.  Author  of  **  a  treatise  on  Jury  Trial.  Volume  II . 
San  Francisco:    A  L.  Bancroft  &  Company. 

THE  present  volume  of  this  series  of  reports  con- 
tains selections  from  twenty-five  volumes  of  State 
Reports,  embracing  decisions  made  between  1797  and 
1808  in  the  courts  of  Massachusetts,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Maiyland,  Virginia, 
North  Carolina,  South  Carolina,  and  Kentucky.  The 
work  of  the  editor  is  as  carefully  done  as  it  was  in  the 
first  volume,  and  the  book  makes  accessible  about  all 
that  is  of  general  value  in  the  volumes  from  which  it  is 
made  up.  The  annotations  scattered  through  the  vol- 
ume are  valuable  and  refer  to  subsequent  cases  where 
the  cases  reported  are  sustained,  overruled,  doubted, 
or  criticised,  and  also  to  stondard  text  books  wherein 
^they  are  mentioned.  We  could  not,  within  the  limits 
of  this  review,  mention  all  the  cases  of  value  contained 
in  the  volume.  The  New  York  oases  given  are  taken 
from  Caine's  Reports  and  Cases,  and  from  8  Johnson *s 
Cases,  and  are  the  decisions  of  Chancellor  (then  Judge) 
Kent  and  his  associates.  They  relate  very  largely  to  ma- 
rine insurance  which,  at  the  time,  was  a  subject  coming 
frequently  before  the  courts.  In  these  cases  very  many 
of  the  ifundamental  principles  governing  this  subject 
were  estoblished  and  the  cases  are  authority,  not  only 
here  but  in  all  countries  where  the  reputation  of  the 
leading  jurist  of  our  State  has  extended.  In  the  de- 
cisions of  the  Pennsylvania  court  reported  are  several 
valuable  cases  upon  the  same  subject,  which  are  au- 
thority to  day.  The  single  Massachusetts  (1  Mass.)  and 
the  two  Connecticut  (1  &  2  Day)  volumes  furnish  no 
cases  that  we  need  refer  to.  In  the  New  York 
volumes,  in  addition  to  the  Marine  insurance  cases,  we 
notice  Hopkins  v.  Beedle  (1  Cai.  847),  p.  191,  where  it 
is  held  not  to  be  slander  to  say  that  one  is  foresworn, 
though  it  is  otherwise  to  say  that  he  is  perjured.  Hen- 
dricks V.  Judah  (2  Cai.  25),  p.  218.  If  a  house  has  been 
leased  for  a  year  before  an  act  of  bankruptcy,  and  the 
bankrupt  continue  in  possession  thereof  afterward,  his 
certificate  of  discharge  will  be  no  bar  to  an  action  for 
the  subsequent  rent.  Seixas  v.  Woods  (2  Cai.  48),  p. 
216,  where  it  is  held  that  in  order  to  maintain  an  ac- 
tion of  warranty  In  a  sale  of  goods  there  must  be  an 
express  warranty  or  fraud  on  the  part  of  the  vendor. 
A  sound  price  does  not  imply  a  warranty  of  sound- 
ness, nor  does  a  description  of  goods  in  a  bill  of  par- 
cels amount  to  a  warranty.  The  editor  in  a  note  re- 
fers to  HcMkins  V.  PemJbertony  61 N.  Y.  198 ;  and  JDounce 
V.  DoWy  64  id.  411,  as  shaking  the  authority  of  this 
case.  Purson  v.  Post  (8  Cai.  175),  p.  264.  Pursuit 
alone  gives  no  property  in  animals  ferm  naiiuroe.  In 
Pennsylvania  we  notice  these  cases:  McMUlin  v. 
Burch  (1  Binney,  178),  p.  426.  To  call  a  clergyman  a 
drunkard  Is  actionable.  jDesel>ato  v.  Berquur  (1  Bin- 
ney,  836),  p.  448.  A  will  of  personal  property  not  ex^ 
cuted  in  conformity  to  the  law  of  the  testator's  domi- 
cile at  the  time  of  his  death,  will  not  be  operative  in 
regard  to  personal  property  in  a  foreign  country,  though 
executed  according  to  the  laws  of  that  country.  The 
binding  of  the  present  volume  is  excellent,  we  think, 
better  than  it  ww  lu  the  ^iss^l^g^TOliiP^  ^  .  ^ 
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Nationaii  Bank  Casbsu 

National  Bank  CaaeB:  beina  a  cdOeetUm  of  aU  eaae$  rdatin{j  to 
National  Banks  ad^icaUd  in  the  aeveral  Federal  and 
State  courts  from  the  paaaoe  of  the  National  BankUig 
Act  to  the  present  timcy  wUh  notes  and  references.  By 
Isaac  Grant  Thompson.  Albany :  John  D.  PanonB,  Jr^ 
1878. 

National  banks  are  in  many  respeota  8ui  generis 
and  Bubjeot  to  roles  of  law  not  applicable  to  other 
banking  institations.  This  yoinme  oou talus  the  oases 
in  wMoh  the  National  Banking  Act  has  been  con- 
strued and  the  duties  and  obligations  of  National 
banks  have  been  defined.  Great  care  and  industry 
seem  to  have  been  used  in  making  the  collection  com- 
plete, and  the  result  Is  that  beside  the  cases  reported 
in  the  regular  reports,  there  are  here  reported  many 
cases  from  the  legal  periodicals,  beside  others  not 
otherwise  reported,  the  whole  making  a  Tolume  of 
a  thousand  pages.  The  subject  of  taxation  was  the 
earliest,  as  it  was  the  most  importantt  that  engaged 
the  attention  of  the  courts.  The  courts  of  most  of  the 
States  considered  it  and  made  adjudications  more  or 
less  friendly  to  the  banks,  but  the  Supreme  Court  of 
the  United  States,  so  early  as  1866,  settled  the  general 
principles  which  should  goyern  their  taxation.  Under 
the  legislation  and  the  adjudications  as  they  stand  to- 
day, the  only  limitation  there  Is  on  the  taxing  power 
of  the  State  over  National  banks  is  that  of  good  faith 
and  comity,  or  in  other  words,  that  there  shall  be  no 
unfriendly  discrimination  against  sueh  banks.  The 
subject  of  interest  or  usury  was  also  one  on  which 
there  was  a  variety  of  adjudications  until  the  Supreme 
Court,  in  Farmers  A  Mechanics^  Nat,  Bank  ▼.  Dearing, 
decided  that  National  banks  were  not  subject  to  the 
State  usury  laws,  but  that  the  only  penalties  to  which 
they  were  subject  for  taking  unlawful  interest  were 
those  imposed  by  the  act  of  Congress.  Several  minor 
questions  relating  to  that  subject  are  yet  the  subject 
of  doubt.  Thus  the  Court  of  Appeals  of  New  York, 
in  HirUermister  ▼.  First  Nat,  Bank,  held  that  in  an 
action  to  recover  the  penalty  imposed  by  Congress  for 
taking  unlawful  interest,  the  recoveiy  is  limited  to 
twice  the  amount  taken  in  excess  of  the  legal  interest ; 
"while  the  United  States  Circuit  Court,  in  Crocker  v. 
First  NaL  Bank,  held  that  the  recovery  should  be  for 
twice  the  fuU  amount  of  interest  paid.  Then,  again, 
the  courts  seem  not  entirely  clear  as  to  whether  ex- 
cessive interest  exacted  in  other  transactions  can  be 
recouped  in  an  action  by  a  bank  on  a  note  or  loan. 

The  courts  of  Illinois  and  Kentucky  were  doubtful 
if  actions  for  the  penalties  imposed  by  Congress  for 
taking  unlawful  interest  would  lie  in  the  State  courts, 
on  the  ground  that  they  were  not  bound  to  enforce  the 
penalties  imposed  by  Federal  authority.  {Missouri^ 
etc.,  Co.  V.  First  Natiof\al  Bank,  p.  401;  NeweU  v.  Nor- 
tional  Batikf  p.  501;  but  the  Court  of  Appeals  of 
Maryland  in  Ord/way  v.  Central  Nationdt  Bank,  p.  569, 
held,  in  an  able  and  weU-reasoned  judgment,  that  the 
State  courts  had  jurisdiction. 

The  powers  of  National  banks  to  take  mortgages 
and  other  security  for  loans  and  discounts,  their  lia- 
bility for  special  deposits  for  safe-keeping,  their  right 
to  purchase  biUs  and  notes,  their  control  over  their 
officers  and  servants,  the  liability  of  such  officers  and 
servants  for  misappropriating  the  funds  of  the  bank, 
and  the  liability  of  sureties  on  the  l>ond8  of  such  of- 
ficers, are  among  the  subjects  covered  by  the  cases. 

The  Reporter  has  added  several  notes,  among  which 
we  notice  an  elaborate  one  on  the  powers^  and  duties 


of  cashiers,  and  one  on  the  liability  of  sureties  on  the 
bonds  of  bank  officers. 

The  book  will  be  especially  serviceable  to  bank  at- 
torneys and  to  the  executive  officers  of  banks. 
» 
NOTES. 

MESSRS.  Robert  Clarke  &  Co.,  of  Cincinnati,  have 
issued  a  Qeneral  Catalogue  of  Choice  Books  for 
the  Library,  comprising  a  selection  of  the  best  books 
by  ancient  and  modern  authors  in  all  departments  of 
literature,  science  and  art,  classified  and  priced.  The 
book  has  l>een  prepared  with  judgment  and  taste,  and 
will  be  found  to  be  serviceable  by  all  students  and 
book  buyers. 

The  Notaries'  Journal  thus  speaks  of  Thi  Axbant 
LawJournaIi:  "  The  attention  of  our  subscribers  is 
called  to  this  valuable  Journal,  the  17th  volume  of 
which  is  now  in  course  of  publication.  It  Is  edited  by 
Isaac  Grant  Thompson,  Esq.,  and  gives  much  valuable 
information,  as  well  as  many  important  cases,  very 
desirable  for  bankers,  banks  and  n  otaries.  The  weekly 
numbers  form  two  volumes  each  year  of  about  600 
pages  each." 

Dr.  Martin,  president  of  the  Chinese  Imperial  Col- 
lege at  Peking,  has,  in  the  past  few  years,  translated 
and  published  in  the  Chinese  tongue,  Wheatou*s  Ele- 
ments of  International  Law,  De  Marten's  Guide  Diplo- 
matique, a  considerable  portion  of  the  French  code, 
filuntschli*s  Yolkerrecht,  and  Woolsey's  Introduction 
to  International  Law.  These  text-l>ooks  have  the 
sanction  of  the  Chinese  Foreign  Office,  and  are  widely 
studied. 

The  Troy  Times  says:  **  Irving  Browne  has  written 
a  voli^me  entitled  *  Short  Sketches  of  Great  Lawyers,* 
comprising  a  collection  of  brief  biographies  originally 
appearing  in  the  Aiaakt  Law  Joubnai.,  of  which  he 
has  long  been  a  leading  contributor.  Mr.  Browne  has 
thoroughly  revised  and  amplified  the  succinct  sketches, 
and  we  have  no  hesitancy  in  saying  that  the  work  will 
be  didactic,  critical  and  readable— as  the  author's 
productions  always  are  —  and  meet  with  a  large  sale 
and  hearty  reception,  especially  among  members  of 
the  legal  fraternity.  The  book  will  soon  be  issued 
from  the  press  of  Weed,  Parsons  &  Co." 

In  the  United  States  Circuit  Court  for  the  District 
of  California,  on  the  29th  ult.,  Judge  'Sawyer  decided, 
in  the  case  of  a  Chinaman  who  applied  for  naturaliza- 
tion, that  a  Chinaman  is  not  a  white  person  within 
the  meaning  of  the  term  as  used  in  the  naturalization 
laws,  and  not  entitled  to  become  a  citizen.  The  case 
will  undoubtedly  be  appealed  to  the  United  States 
Supreme  Court. 

The  constitutionality  of  a  law  of  Virginia,  taxing 
the  coupons  to  its  own  bonds,  was  considered  by  the 
Supreme  Court  of  Appeals  of  that  State,  in  the  case  of 
Uartman  v.  OrenhoWj  on  the  25th  ult.  The  judges 
were  equally  divided.  The  case  will  be  taken  to  Uie 
Federal  Supreme  Court. 

Coles  Bashford,  formerly  delegate  to  Congress  from 
Arizona,  ex-Secretarv  of  that  Territory  and  ex-Gov- 
ernor of  Wisconsin,  died  last  week,  at  Prescott,  Ari- 
zona, of  heart  disease.  He  was  a  native  of  this  State 
and  received  his  legal  education  here. 

Edwin  A.  Doolittle,*  a  member  of  the  New  Jersey 
bar,  dropped  dead  in  a  Jersey  City  railway  station,  on 
the  29th  ult.,  heart  disease  being  the  cause.  He  was 
sixty-five  years  of  age,  and  a  brother  of  ex-Senator 
Doolittle. 
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the  statute  it  is  difficult  to  perceive  whom  it  could 
exclude  unless  it  be  the  Chinese. 


CURRENT  TOPICS. 

THE  United  States  Circuit  Court  for  the  District 
of  California,  in  the  case  Matter  of  Ah  Tup, 
just  decided,  holds  that  a  native  of  China  of  the 
Mongolian  race  is  not  entitled  to  become  a  citizen  of 
the  United  States  under  the  naturalization   laws. 
The  provisions  of  the  statutes  relating  to  naturaliza- 
tion are  declared  by  the  act  of  Congress  of  February 
18,  1875,  to  "apply  to  aliens  being  free  white  per- 
sons and  to  aliens  of  African  nativity  and  to  persons 
of  African  descent"    The  court  in  this  case  holds 
that  a  person  of  the  Mongolian  race  is  not  a  white 
person  within  the  meaning  of  the  statute.    As  this 
is  the  first  time  the  question  at  issue  was  ever  raised 
the  court  was  without  judicial  precedent  to  guide  it 
in  forming  its  opinion,  but  the  debates  in  Congress 
furnish  considerable  evidence  as  to  what  was  the 
intention  of  that  body  in  framing  the  statutes  at 
present  in  force.     The  old  statute  passed  in  1802 
limited  the  privilege  of  becoming  citizens  to  free 
white  aliens.    In  1870  a  statute  was  enacted  extend- 
ing it  to  aliens  of  African  nativity  and  to  persons  of 
African  descent    When  the  statutes  were  revised 
the  word  *^ white"  was  omitted,  and  the  section 
in  the  revision  conferring  the  privilege  mentioned 
read:    $  ^1^*    ^'^  ^^^    ^^^J  ^  admitted    to 
become  a  citizen,"  etc.,  but  a  separate  section  de- 
clared (§  2169)  that  "  the  provisions  of  this  title 
shall  apply  to  aliens  of  African  nativity  and  to  per- 
sons of  African  descent."    The  act  of  February  18, 
1875,  changed  this  by  again  limiting  the  privilege 
to  the  classes  entitled  to  it  before  the  revision. 
When  the  subject  was  discussed  in  the  Senate  at 
the  time  of  the  passage  of  the  act  extending  the 
privilege  to  Africans  it  was  sought  to  accomplish  the 
proposed  end  by  striking  the  word  **  white"  out  of 
the  then  existing  law,  but  this  was  opposed  on  the 
ground  that  if  this  was  done  Mongolians  would  be 
entitled  to  citizenship,  and  the  proposed  amend- 
ment was  not  made.    The  same  reasons  were  given 
in  debate  in  1875  for  the  enactment  of  the  law  of 
that  year.    As  the  court  concludes,  the  law  as  it 
was  framed  was  intended  to  exclude  some  classes, 
and  as  all  white  aliens  and  those  of  the  African  race 
are  entitled  to  naturalization  under  the  wording  of 
Vol.  17.— No.  19. 


The  rule  of  law  giving  to  the  holder  of  a  mort- 
gage the  right  to  hold  for  deficiency  a  grantee  who 
has  taken  title  to  the  mortgaged  premises  by  a  deed 
wherein  he  assumes  the  payment  of  the  mortgage  is 
a  harsh  one  and  liable  to  work  injustice.  The 
ground  of  the  rule  that  the  grantee  has  been  allowed 
in  making  his  purchase,  as  part  of  the  purchase- 
price,  the  amount  of  the  mortgage,  would  be  a 
proper  one  as  between  the  parties  to  the  convey- 
ance, but  it  furnishes  no  reason  for  giving  to  the 
holder  of  the  mortgage  additional  security  upon  his 
investment.  The  true  and  just  rule  would  be  where 
one  taking  title  to  land  assumes  the  payment  of  a 
mortgage  thereon  he  shall  be  liable  to  his  immedi- 
ate grantor,  and  to  him  only,  for  such  sum  as  the 
grantor  may  be  compelled  to  pay  upon  a  judgment 
for  a  deficiency  on  a  foreclosure  of  the  mortgage.  In 
that  case  the  holder  of  the  mortgage  could  look  only 
to  the  party  he  had  originally  trusted  to  make  good 
the  deficiency,  and  could  not  take  the  benefit  of  a 
contract  made  with  the  sole  intention  of  securing 
that  party  from  loss.  A  memorial  presented  to  the 
Legislature  last  week  calls  attention  to  the  fact  that 
numerous  cases  of  hardship  have  recently  in  New 
York  city  arisen  from  the  operation  of  the  rule  men- 
tioned, and  ask  the  passage  of  an  act  providing  that 
no  person  shall  be  liable  for  the  payment  of  any  bond 
or  mortgage  unless  he  shall  have  signed  the  same, 
or  subscribed  an  agreement  to  pay  the  same,  and 
that  no  person  shall  be  liable  for  any  deficiency  in 
the  sale  of  mortgaged  premises  imless  he  shall  have 
signed  the  mortgage  under  which  said  premises  are 
sold,  or  shall  have  executed  an  agreement  in  writ- 
ing to  pay  such  deficiency.  The  law  suggested 
would  be  a  good  one,  though  we  think  it  is  too  late 
to  hope  for  its  passage  this  year. 

The  bill  providing  that  whenever  a  marriage  shall 
be  dissolved  for  adultery,  the  defendant  against 
whom  a  decree  is  rendered  may,  in  case  the  com- 
plainant has  remarried,  be  permitted  by  order  of 
the  court  to  remarry,  partially  removes  what  has 
always  seemed  to  us  a  very  foolish  provision  of  our 
statutes  relating  to  divorce.  At  the  present  time 
the  party  agidnst  whom  a  decree  is  rendered  is  not 
permitted  to  remarry  unless  he  takes  the  trouble  to 
leave  the  State,  which  indeed  is  full  as  easy  as  it  is 
to  apply  to  the  Supreme  Court  for  permission  to 
marry. 

The  bill  for  the  repeal  of  the  Bankrupt  Act  is  not 
yet  a  law,  the  friends  of  the  act  having  mustered 
strength  enough  to  delay  action  upon  it.  We  have 
hopes,  however,  that  a  few  days  at  most  will  accom- 
plish the  result  that  the  business  men  of  the  country 
ue  wmoosly  awaiting  for.^  by  GoOglc 
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Mrs.  Mjra  Clark  Gaines  does  not  seem  to  be  con- 
tent with  the  results  of  the  life-long  litigation  which 
she  has  successfully  carried  on  in  reference  to  the 
title  to  real  estate  in  New  Orleans,  but  like  the 
ancient  Macedonian  general  she  sighs  for  new  worlds 
to  conquer.  She  has  now  commenced  a  suit  to  re- 
cover possession  of  a  considerable  share  of  the  bus- 
iness portion  of  St.  Louis.  She  claims  that  the  title 
to  this  property  was  in  her  father,  Daniel  Clark,  and 
pretends  that  she  has  record  and  other  evidence  to 
sustain  her  claim,  ^e  chain  of  title  is  said  to  be 
very  similar  to  that  which  established  her  owner- 
ship to  property  in  New  Orleans,  and  consequently 
she  enters  upon  her  venture  with  at  least  a  possibil- 
ity of  ultimate  success.  The  claim  has,  however, 
liun  dormant  so*  long  a  time  that  it  is  probable  the 
Missouri  statutes  of  limitation  will  prevent  a  recov- 
ery, though  it  is  said  that  the  constitutionality  of 
these  statutes  will  be  tested. 


The  law  in  relation  to  the  liability  of  a  master  to 
his  servant  for  injuries  received  by  him  through  the 
negligence  of  a  fellow  serrant  in  the  same  line  of 
employment  is  unsatisfactory  to  a  very  large  part  of 
the  community  both  here  and  in  England,  and  a 
strong  feeling  exists  in  that  country  in  favor  of  a 
statutory  provision  rendering  the  master  liable  to 
those  in  his  employ  to  the  same  degree  that  he  is 
now  to  others.  Of  course  the  servant  class  favor 
this  movement,  but  there  are  many  others  beside 
who  have  no  personal  interest  to  be  advanced  who 
believe  that  a  change  should  be  made.  The  decis- 
ions made  in  many  cases  have  been  attributed  to  a 
hostility  on  the  part  of  the  bench  to  the  laboring 
classes,  and  many  sympathetic  persons  have  been 
influenced  by  their  feelings  to  advocate  measures 
about  which  they  know  practically  very  little- 
Bvery  employment  has  its  risks.  The  law  requires 
the  employer  to  protect  his  servant  against  such  of 
those  as  arise  from  defective  machinery,  and  it  also 
requires  him  to  exercise  a  reasonable  degree  of  care 
in  the  selection  of  his  servants.  When  he  has  pro- 
vided safe  machinery,  and  so  far  as  he  knows,  care- 
ful servants,  he  has  done  all  that  can  be  properly 
asked  of  him  so  far  as  the  personal  safety  of  his  ser- 
vants are  concerned.  The  outside  public  may  ask  him 
to  do  more,  but  a  change  in  the  law  such  as  is  desired 
by  the  promoters  of  the  movement  mentioned  would 
render  many  kinds  of  business  too  hazardous  to 
undertake. 


NOTES  OP  OASES. 

IN  the  case  of  PuUman  v.  UpUm^  just  decided  by 
the  Supreme  Court  of  the  United  States,  it  is  held 
that  an  assignee  of  <M)rporate  stock,  who  has  caused 
it  to  be  transferred  to  himself  on  the  books  of  the 
corporation,  but  who  merely  holds  it  as  collateral 
security  for  a  debt  due  from  his  assignor,  is  liable 


for  unpaid  balances  thereon  to  the  company,  or  to 
the  creditors  of  the  company  after  it  has  become 
bankrupt.  The  same  doctrine  was  held  by  the 
Court  of  Appeals  of  this  State  in  MaUer  of  Empire 
Ciiy  Banky  18  N.  Y.  200,  the  court  going  even 
further  than  does  the  principal  case,  and  holding 
persons  to  whom  stock  in  a  bank  had  been  trans- 
ferred by  way  of  hypothecation  for  debts  due  them, 
and  in  whose  names  the  stock  stood  registered  at 
the  time  of  the  bank  making  default,  to  be  stock- 
holders, within  the  meaning  of  the  banking  laws  of 
this  State,  and  liable  for  the  debts  of  the  bank  to 
an  amount  equal  to  the  stock  held  by  them.  And 
in  Hol/yohe  Bank  v.  Bwmham^  11  Oush.  183,  it  was 
decided  that  a  transfer  of  stock  on  the  books  of  the 
bank,  intended  merely  to  be  held  as  collateral 
security,  makes  the  holder  liable  for  the  bank  debts. 
It  was  said  that  the  creditor  is  to  be  considered  as 
the  absolute  owner,  and  that  his  arrangement  with 
the  debtor  cannot  change  the  character  of  the  owner- 
ship. See,  also,  BooteveU  v.  Browrij  11  N.  Y.  148, 
where  a  similar  rule  is  applied  to  a  manufacturing 
corporation;  Newry,  etc,y  Railway  (Jo,  v.  Jfott,  14 
Beav.  64,  where  it  was  said  that  only  those  persons 
who  appear  to  be  shareholders  in  the  register  of 
the  company  are  liable  to  pay  calls;  Be  Phanix  lAfe 
Im,  Co,y  2  Johns.  H .  229,  where  trustees  who  held 
stock  under  a  marriage  settlement  in  which  they 
had  no  beneficial  interest,  who  were  registered  as 
holding  the  shares  as  trustees,  and  who  receipted 
for  dividends  as  trustees  were  held  liable  to  con- 
tribute to  the  extent  of  the  liability  of  the  stock, 
and  not  merely  to  the  extent  of  the  trust  estate . 


The  Supreme  Judicial  Court  of  Maine,  in  the  case 
of  Hein$  v.  CargiU^  67  Me.  554,  holds  that  an  altera- 
tion of  a  note  for  $500  to  one  for  $400  is  a  material 
alteration,  and  if  made  without  the  consent  of  the 
signer  or  indorser,  will  constitute  a  good  defense  to 
his  liability  upon  the  note.  The  change  to  be  sure 
is  not  disadvantageous  to  the  one  holden  to  pay  the 
note,  but  the  court  says  that  it  makes  another  and  a 
different  contract  of  it,  and  any  signer  or  indorser 
has  a  right  to  say,  and  can  say  truly,  that  the  note, 
in  its  altered  form,  is  not  his  contract.  See  Chad- 
wick  V.  Eagtman^  53  Me.  12 ;  Lm  v.  Starbird,  55  id. 
491.  See,  also,  upon  the  subject  of  alterations  of 
written  instruments  and  their  effect,  16  Alb.  L.  J. 
64  and  80. 


In  BarUeU  v.  Oitiy  of  Bangor,  67  Me.  460,  it  is  held 
that  tLOuldeiae  may  become  a  public  way  by  location 
or  dedication  as  well  as  a  street  that  is  open  at  both 
ends.  ThiB  principle  was  laid  down  by  Lord  Ken- 
yon  in  Eugby  Oha/rity  v.  Iferryweather,  11  East,  876, 
note,  he  saying  that  otherwise  such  places  would  be 
traps  to  catch  trespassers.  And  in  Batanan  v. 
Black,  14  Eng.  L.  &  Eq.  69,  the  question  was  fully 
considered,  and  the  court  held  that4twas  no  objec- 
Digitized  by  VjOO^.^ 
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tion  to  a  highway  that  it  was  a  mere  ouldesae  and  not 
a  thoroughfare.  In  Holdane  ▼.  TrtuiUe$  of  Cold  Spring^ 
28  Barb.  108,  two  of  three  judges  of  the  Supreme  Court 
of  this  State  held  that  such  a  street  could  not  be  a 
highway,  basing  their  decision  on  what  they  sup- 
posed  to  be  the  common  law.  But  in  Pwple  y. 
Kingman,  24  N.  T.  559,  the  Court  of  Appeals  con- 
demn this  decision,  holding  that,  upon  principle  as 
well  as  authority,  it  is  no  objection  to  a  highway,  or 
public  street,  that  it  is  a  <^  (20  mm;  ;  that  public  ways, 
with  an  outlet  at  one  end  only,  may  and  often  do 
exist;  that  they  are  quite  common  in  some  parts  of 
the  country ;  that  in  many  cities  and  villages  there 
are  short  streets  leading  to  ravines,  and  to  cliffs, 
whence  there  can  be  no  outlet,  and  where  they  must 
necessarily  stop;  that  the  same  thing  is  true  of 
streets  running  to  unnavigable  waters,  or  to  points 
on  the  sea  shore,  where  there  cannot  be  a  harbor  or 
landing  place ;  that  in  new  settlements  many  of  the 
public  ways  extending  into  the  wilderness  have 
outlets  at  one  end  only.  The  court  on  the  principal 
case  says,  that  it  cannot  see  why  it  should  have  ever 
been  doubted  that  such  roads  and  streets  are  as 
much  public  highways  as  roads  and  streets  open  at 
both  ends.  

The  Court  of  Errors  and  Appeals  of  New  Jersey 
has  reversed  the  decision  of  the  Court  of  Chancery 
in  the  case  of  WiUiam$on  v.  J^^  Jersey  South.  B,  B, 
Co,,  1  Stewart,  277,  wherein  the  question  whether 
the  rolling  stock  used  in  operating  a  railroad  would 
be  considered  real  estate,  so  as  to  render  a  mortgage 
upon  the  railroad  whereon  such  rolling  stock  was, 
together  with  the  stock  which  was  described 
thereon,  duly  executed  and  recorded,  a  valid  lien 
thereon  against  subsequent  judgment  creditors. 
The  Court  of  Chancery  held  that  such  stock  was  real 
estate  and  covered  by  the  mortgage,  but  the  Court 
of  Errors  held  that,  so  far  as  regarded  that  kind  of 
property,  the  mortgage  was  a  chattel  one,  and  must 
be  filed  as  required  by  the  statute  to  give  it  valid- 
ity against  subsequent  creditors,  if  the  property 
remained  in  the  possession  of  the  mortgagor.  The 
court  says  that  actual  annexation  to  the  realty,  or 
something  appurtenant  thereto,  is  the  condition 
upon  which  property  ordinarily  regarded  as  personal 
becomes  a  fixture  and  part  of  the  realty.  The  in- 
tention to  make  a  chattel  a  part  of  the  realty  is  only 
important  upon  the  question  whether  the  owner 
intended  to  make  the  chattel  so  affixed  a  temporary 
or  permanent  accession  to  the  freehold.  The  doc- 
trine of  constructive  annexation  is  only  applicable 
to  cases  in  which  the  chattel,  by  actual  annexation, 
was  once  part  of  the  realty  and  had  been  temporarily 
detached  from  the  freehold  without  intent  to  sever 
it  therefrom.  Having  once  been  part  of  the  realty, 
a  removal  temporarily  without  intent  to  sever  per- 
manently will  not  reconvert  the  chattel  into  person- 
alty and  destroy  its  character  as  a  fixture.    The 


court  diBtinguishes  the  cases  of  Pen/noek  v.  Coe,  6 
Am.  L.  Reg.  27;  Gee  v.  Tide  Water  Canal  Co,,  24 
How.  257;  Minnesota  Co.  v.  8t,  Pa/uL  Co.,  2  Wall. 
609;  Bail/road  Co.  v.  Jamee,  6  id.  750;  8eoU  v.  C.  & 
8.  Bailroad  Co.,  6  Bissell,  529;  Farmers'  Loan  dk 
Trust  Co.  V.  8t.  Jo.,  etc.,  Bailroad  Co.,  8  Dill.  412,  and 
numerous  cases  cited  by  counsel  from  the  State 
courts,  and  says  that  where  the  question  has  been 
directly  presented,  whether  the  rolling  stock  of  a 
railroad  included  in  a  mortgage  of  its  road-bed  and 
franchises  is  real  or  personal  property,  the  great 
weight  of  authority  is  in  favor  of  its  being  con- 
sidered as  personalty.  See  Stevens  v.  B.  db  C.  H.  B. 
Co.,  81  Barb.  590;  Bea/rdsley  y.  Ontario  Bank,  id. 
619;  BandaU  v.  Elu>eUy  51  N.  Y.  521;  HoyU  v. 
Plattsburg  it!  Mont.  B.  B.  Co.,  54  id.  814;  Chicago, 
etc.,  B  B.  Co.  V.  Howard,  21  Wis.  44;  B.  C.  M.  Co. 
V.  OUmore,  87  N.  H.  410;  Coe  v.  Columbus  etc.,  B. 
B.  Co,,  10  Ohio  St  872;  City  of  Dubuque  y.  IU.  Cent. 
B  B.  Co.,  87  Iowa,  56. 


The  Supreme  Court  of  Rhode  Island  in  the  case 
of  Williams  v.  Winsor,  decided  on  the  18th  of  Octo- 
ber, 1877,  decides  that  in  that  State  a  mortgage  of 
personal  property  to  be  subsequently  acquired  cre- 
ates a  lien  on  such  property  when  acquired,  which  is 
valid  in  equity  a^inst  the  mortgagor  or  his  vol- 
untary assignee.  The  court  says  that  while  in  some 
States  a  mortgage  containing  a  power  to  sell  and 
replace  has  been  held  to  be  therefore  void,  such  has 
not  been  the  doctrine  in  Rhode  Island.  It  is  a  well- 
settled  principle  of  law  that  nothing  can  be  mort- 
gaged which  IS  not  in  existence  or  which  does  not 
belong  to  the  mortgagor  at  the  time  of  the  execu- 
tion of  the  mortgage,  consequently  at  law  a  mort- 
gage of  property  to  be  acquired  in  futuro  is  void  as 
to  that  properly.  See  Menshaw  v.  Bank,  10  Gray, 
571 ;  BeOows  v.  WeOs,  86  Vt.  599;  Oale  v.  BwiMia,  L. 
R.,  7  Q.  B.  850 ;  Head  v.  Goodwin,  87  Me.  181 ;  Pierce 
V.  Em^,  82  N.  H.  484;  OtisY.  Gill,  8  Barb.  102. 
But  courts  of  equity  have  adopted  in  some  instances 
another  principle  which  is  derived  from  the  civil 
law  and  neld  that  whenever  parties  by  their  contract 
intended  to  create  a  positive  lien  or  charge  upon 
real  or  personal  property,  whether  then  owned  by 
the  one  giving  the  hen  or  not,  such  lien  attaches  to 
the  particular  property  as  soon  as  the  one  giving  it 
acquires  a  title  thereto  as  against  such  person  and 
all  others  asserting  a  claim  thereto  under  him  vol- 
untarily or  with  notice.  See  Winslow  v.  MitcJiell,  2 
Story,  680 ;  PrebU  v.  Boghurst,  1  Swanst.  869 ;  Needn 
ham  V.  Smith,  4  Russ.  818;  Metcalf  v.  York,  1  M.  «fc 
C.  558;  IlHeld  v.  Mayor,  etc.,  Q  1^.  T.  179;  Langton 
V.  Eorton,  1  Hare,  549.  Also,  BreU  v.  Carter,  2 
Lowell's  Dec.  458,  where  a  mortgage  of  future  addi- 
tions to  a  stock  of  goods  in  a  particular  shop  was 
held  to  be  a  valid  mortgage  of  such  goods  as  fast  as 
they  were  put  into  the  shop  by  the  mortgagor.  See, 
also,  Yates  v.  Olmstead,  56  N.  Y.  682,  where  a  ckuse 
in  a  chattel  mortgage  upon  a  stock  of  goods,  some 
of  which  was  to  be  afterward  acquired,  was  held 
not  to  be  void  if  there  was  no  arrangement  permit- 
ting the  mortgagor  to  deal  with  the  goods  mort- 
gaged or  knowledge  of  the  mortgagee  that  he  did 
so  deal  and  no  intent  to  defraud  creditors.  See 
further,  McCaffrey  Y.Woodin,  65  N.  Y.  459  ;  B.  C, 
22  Am.  Rep.  644  ;  Titus  v.  Mayhee,  25  III  257; 
WdGean  v.  Vaughn,  88  Conn.  577  ;  WyaU  v.  Watkins, 
16  Alb.  Law  Jour.  205  ;  and  WUUams  y.  Briggs^  id. 
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GUARANTIES  OF  PAYMENT  AND  OP  COL- 
LECTION. 

THE  very  recent  decision  of  our  Court  of  Appeals 
in  the  unreported  case  of  MeMurray  v.  iVbyM, 
involves  an  interesting  distinction  between  guaran- 
ties of  payment  and  guaranties  of  collection.    The 
guaranty  in  question  was  upon  the  assignment  of  a 
mortgage,  and  was  in  the  following  language :  '  *  And 
I  hereby  covenant  that  in  case  of  foreclosure  and 
sale  of  the  mortgaged  premises  described  in  said 
mortgage,  if  the  proceeds  of  such  sale  shall  be  in- 
sufficient to  satisfy  the  same,  and  the  costs  of  fore- 
closure, I  will  pay  the  amount  of  such  deficiency," 
etc.    The  assignee  of  the  mortgage  neglected  to 
foreclose  it  for  some  fourteen  months  after  it  became 
due,  and  meantime  the  premises,  originally  an  ample 
security,  were  seriously  damaged  by  fire,  and  became 
insufficient  to  pay  the  debt    The  Court  .of  Appeals 
hold,  reversing  the  decisions  of  the  General  Term  and 
the  referee,  that  this  was  a  guaranty  of  collection  and 
not  of  payment ;  that  the  creditor  did  not  enforce 
his  remedy  with  due  diligence,  and  that  in  conse- 
quence the  surety  was  released.    Although  the  court 
allude  to  the  fact  of  the  damage  accruing  from  the 
delay,  yet  they  do  not  seem  to  lay  any  stress  upon 
it  as  a  necessary  ingredient,  but  seem  to  treat  the  con- 
dition strictly  as  a  condition  precedent,  which  the 
creditor  is  bound  at  all  hazards  to  pursue  with  reason- 
able diligence,  without  any  regard  to  the  situation  of 
the  property  or  probable  consequences.     This  case 
was  decided  in  the  lower  courts  upon  the  authority 
of  Goldmnith  v.  Browiy  85  Barb.  484.    The  covenant 
in  that  case  was  as  follows:  ^'Whensoever  the  money 
secured  by  the  said  mortgage  shall  become  due  and 
payable,  and  a  foreclosure  of  the  same  shall  be  had 
for  the  non-payment  of  principal  or  interest,  and 
upon  a  sale  of  the  premises  therein  described,  a  de- 
ficiency shall  occur,  then,  in  such  case,  the  said  par- 
ties of  the  first  part  will  pay  unto  the  said  parties  of 
the  second  part,  or  his  assigns,  the  amount  of  any 
deficiency,"  etc    The  court  in  that  case  observe 
upon  this  guaranty:   "The  obligation  of  the  de- 
fendants was  to  pay  the  deficiency  upon  the  mort- 
gage debt,  whenever  the  remedy  against  the  lands 
mortgaged  should  have  been  exhausted  and  the  de- 
ficiency ascertained;  not  that  the  debt    was  col- 
lectible by  a  diligent  pursuit  of  the  remedies  to  re- 
cover it  at  the  command  of  the  holder.*'     "The 
defendants  were  sureties  for  the  payment  of  Worces- 
ter's debts  to  the  extent  of  any  sum  or  balance  which 
the  proceeds  of  the  mortgaged  premises,  up<m  sale 
thereof,  failed  to  pay;  and  the  contingency  upon 
which  their  duty  and  obligation  arose  was  the  en- 
tering of  the  decree  or  judgment  for  the  deficiency 
upon  the  referee's  or  sheriff's  report  of  the  sale.  The 
omission  of  the  creditor  to  institute  proceedings  to 
foreclose   the  mortgage,  for  more   than  fourteen. 


months  after  the  money  secured  thereby  became 
due  and  payable,  did  not  discharge  the  defendants 
hom  their  liability  to  pay  the  deficiency."  "  When- 
ever he  had  exhausted  his  remedy  against  the  lands 
mortgaged,  and  obtained  his  decree  or  judgment  for 
the  deficiency,  his  right  to  receive  and  collect  the 
amount  thereof  from  the  defendants  became  con- 
summate and  complete.    Such  was  the  legal  effect 
of  their  contract  with  the  plaintiff.    They  under- 
took to  pay  the  deficiency  whenever  it  should  occur," 
eta    It  is  not  quite  clear  from  the  opinion  of  the 
Court  of  Appeals  in  the  case  under  consideration 
whether  they  approve  or  disapprove  of   OddtmUh 
V.  Broton^  nor  is  it  quite  clear  whether  they  adopted 
the    suggestion   of  counsel    that    the  cases  were 
distinguishable  on    the  ground    of   the  different 
significance  of  the  word  ''whensoever"  and  the. 
phrase  "in  case."    The  court  say:  "The  decision 
in  that  case  can  only  be  sustained  by  construing  the 
covenant  as  waiving  diligence  in  foreclosing,  and 
binding  the  covenantor  to  pay  the  deficiency  with- 
out regard  to  the  time  of  the  foreclosure.     Nothing 
in  the  covenant  now  under  examination  has  any 
relation  to  the  time  of  the  foreclosure,  or  can  be 
construed  as  waiving  the  diligence  required  by  the 
general  rule  of  law  in  performing  the  condition.'* 
The  decision  seems  to  be  based  on  the  idea  that  the 
measure  of  liability  on  the  guaranty  being  ascertain- 
able only  by  a  foreclosure,  the  ordinary  rule  prevails 
that  the  foreclosure  must  be  promptly  and  diligently 
prosecuted.     In  a  word,  as  we  might  express  it, 
that  although  in  phrase  and  form  the  guaranty  is 
(me  of  payment,  yet  it  is  pregnant  with  a  guaranty 
of  collection.     The  court  say:  "The   respondent 
claims  that  it  is  an  undertaking  to  pay  any  deficiency 
which   may  arise,   and  is,    therefore,    a  guaranty 
of  payment  of  the  mortgage  debt  to  that  extent,  and 
to  be  governed  by  the  same  rules  as  if  it  had  been  a 
guaranty  of  payment  of  the  whole  mortgage,  ^r- But 
the  fallacy  of  this  reasoning  is  that  it  is  not  a&  un- 
conditional guaranty  that  the  mortgagor  will  pay 
the  mortgage  debt,  or  any  part  of  it,  but  only  that 
after  the  remedy  against  the  land  has  been  exhausted 
and  the  deficiency  ascertained  by  foreclosure  and 
sale,  the  guarantor  will  pay  such  deficiency.    The 
only  difference  between  this  and  an  ordinary  guar- 
anty of  collection  is  that  in  the  latter  case  the  un- 
dertaking is,  that  after  it  has  been  ascertained,  by 
all  such  legal  proceedings  as  the  case  admits  of, 
that  the  demand  cannot4>e  collected,  the  guarantor 
will  pay,  while  in  the  present  case  the  only  proceed- 
ings which  the  creditor  is  bound  to  adopt  iire  a  fore- 
closure of  the  mortgage  and  sale  of  the  mortgaged 
lands.    To  that  case  the  condition  precedent  exists 
alike. in  both  cases,  and  the  duty  of  exercising  due 
diligence  attaches,  there  being  nothing  in  the  in- 
strument qualifying   or  dispensing  with  it.'?     The 
question  is  certainly  a  very  nice  and  interesting  one, 
Digitized  by  ^_^  ^  ^   «^^^ 
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and  we  imagine  a  very  good  argument  conld  be 
made  on  either  side. 

It  was  formerly  qoite  commonly  understood  that 
the  rule,  applicable  to  guaranties  of  payment,  that 
the  creditor  was  not  prejudiced  by  a  failure  to 
proceed  with  diligence  against  the  principal  debtor 
eyen  at  the  request  of  the  surety,  unless  the  failure 
resulted  in  damage  to  the  surety,  as  for  example, 
where  the  debtor  meanwhile  became  insolvent,  was 
applicable  to  guaranties  of  collection  as  well. 

Whether  a  guaranty  of  collection  involves  the 
necessity  of  a  prompt  pursuit  of  the  remedy  against 
the  principal  debtor,  at  all  hazards,  and  without  any 
regajd  to  the  circumstances,  is  a  question  that  has 
been  much  mooted  in  this  State,  and  if  settled  by 
the  court  of  last  resort  was  uneasily  settled  in  the 
case  of  Oraig  v.  Parki$,  40  N.  Y.  181.  Before  that 
decision,  there  was  excellent,  although  not  un- 
broken authority,  for  the  doctrine  that  the  insolv- 
ency of  the  principal  debtor  excused  the  creditor 
from  the  necessity  of  prompt  action  against  him  in 
the  case  of  a  guaranty  of  collection.  Thus  in  Gal- 
lofher  V.  WhUe,  81  Barb.  92,  a  case  upon  a  guaranty 
of  collection,  the  court  say :  "  There  is  a  very  ma- 
terial distinction  between  the  omission  to  prosecute 
the  principal  debtor  altogether,  and  the  omission  to 
prosecute  within  a  reasonable  time  and  with  due 
diligence.  A  reasonable  time  is  not  a  definite  time 
and  must  always  depend  upon  the  particular  cir- 
cumstances of  the  case  presented ;  because  if  the 
principal  debtor  was  hopelessly  insolvent  at  the 
time  of  the  making  of  the  guaranty,  and  so  con- 
tinued, the  guarantor  could  not  be  prejudiced  by  an 
omission  to  prosecute  within  two  months,  or  ten 
months,  or  any  other  given  period.  If  a  suit  insti- 
tuted and  prosecuted  to  judgment  at  the  expiration 
of  twelve  months  would  be  as  effectual  to  collect  the 
money  of  the  principal  debtor,  as  one  instituted  and 
proeecuted  at  the  expiration  of  two  months,  the  guar- 
antor would  have  no  reason  to  complain  that  he  had 
suffered  injury  from  the  laches  of  the  creditor.  This 
I  understood  to  be  the  doctrine  of  the  authorities, 
upon  the  question  of  due  diligence  and  reasonable 
time." 

The  most  learned  and  exhaustive  examination 
of  this  subject  by  the  Supreme  Court  will  be 
found  in  the  case  of  Cody  v.  Sheldon,  88  Barb.  108, 
where  Judge  Hogeboom  delivered  the  opinion  of 
the  General  Term  of  the  Third  District.  That  was  a 
case  of  a  guaranty  of  collection.  The  court  go  a 
step  further  than  in  the  case  of  GhUagher  v.  White, 
and  hold  that  under  proof  of  the  continuous  insolv- 
ency of  the  principal  debtor,  the  creditor  is  excused 
from  any  action  against  him  at  any  time.  The  court 
observe:  *'Itis  not  absolutely  indespensable  that 
legal  proceedings  should  be  resorted  to,  to  test 
the  collectibility  of  the  paper,  if  it  otherwise  satis- 
factorily appears  that  a  resort  to  such  proceedings 


would  be  entirely  ineffectual;  and  proof  that  the 
principal  debtors  from  the  period  of  the  maturity  of 
the  debt  have  been  uniformly  insolvent  and  unable 
to  pay  any  part  of  the  debt,  is  satisfactory  and  suffi- 
cient evidence  that  legal  proceedings  would  be  un- 
availing to  collect  the  debt.  Legal  proceedings  are 
not,  under  the  authorities,  absolutely  a  condition 
precedent  to  the  liability  of  the  guarantor  but  equiva- 
lent evidence  of  the  inability  to  collect  any  part  of 
the  debt  will  suffice.'*  This  conclusion  certainly  is 
not  warranted  by  the  authorities  cited  in  the  opinion. 
Without  exception,  we  think  they  recognize  the 
necessity  of  action  at  some  time,  although  they 
differ  in  their  estimate  of  the  effect  of  the  debtor's 
insolvency  on  the  question  of  due  diligence. 

In  Vanderveer  v.  Wright,  6  Barb.  547,  Judge  Wil- 
lard  says:  '^  In  general  a  party  who  suffers  a  term 
to  elapse  without  prosecuting  the  maker  is  guilty 
of  laches,  and  loses  his  remedy  against  the  guarantor. 
The  remedy,  however,  against  the  guarantor  will 
not  be  impaired,  if  the  debtor  was  insolvent  and  so 
continued^  after  the  guaranty,  and  up  to  the  com- 
mencement of  the  suit,"  etc.  The  case  of  MerriU  v. 
Linooln,  21  Barb.  249,  cited  by  Judge  Hogeboom  as 
authority  for  his  position,  seems  to  have  been  upon 
a  guaranty  of  payment  Indeed,  it  must  have  been 
so,  for  the  same  judge,  Welles,  who  gave  the  opin- 
ion in  that  case,  also  gave  an  opinion  adverse  to 
Judge  Hogeboom's  views,  in  NewiU  v.  Fowler,  ii\fra. 
The  cases  of  Lamourieux  v.  Eewiit,  5  Wend.  807,  and 
ThofiKU  V.  Woods,  4  Gowen,  188,  are  authorities  for 
the  doctrine  of  OaUagher  v.  White.  In  Wakeman  v. 
Oowdy,  10  Bosw.  208,  the  court  treat  the  question 
of  reasonable  diligence  as  one  depending  on  the  cir- 
cumstances of  the  case,  and  regard  the  fact  of  dam- 
age to  the  surety  from  the  delay  as  an  element  to  be 
considered,  and  therefore  this  court  cannot  be  an 
authority  for  the  doctrine  of  a  strict  condition 
precedent.  In  Penniman-^.  Eudeon,  14  Barb.  579, the 
court  held  that  a  delay  of  seven  months^  especially 
where  the  creditor  knew  that  the  debtor  ^^as  in 
failing  circumstances,  required  explanation,  and,  in 
the  absence  of  any  such  proof,  granted  a  new 
trial. 

On  the  other  hand,  mBuHr,  J35>nwr,  5  Barb.  506, 
it  is  said:  *'  The  question  is  not  whether  the  defend- 
ants have  been  injured  by  the  delay,  but  whether  the 
plaintiff  has  performed  his  contract,  the  condition 
precedent  to  his  right  to  call  upon  them." 

In  NetoeU  v.  Fowler,  28  Barb.  682,  the  court  ob- 
serve: "  Nothing  will  excuse  the  party  holding  the 
guaranty  from  the  performance  of  this  condition  but 
the  act  of  the  guarantor  himself.  It  was  a  part  of 
the  contract,  and  it  will  not  answer  for  the  party  to 
say  it  would  have  been  of  no  use  to  prosecute.  Con- 
ditions precedent  must  be  strictiy  performed.'* 
"The  contract  imposed  upon  Starke  and  his  as- 
signees the  burden  of  exhausting  by  legal  proceed' 
Digitized  by  VjOO'.^ 
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ings  every  remedy  which  the  bond  and  mortgage 
gave  them,  before  the  guarantor's  liability  should 
become  fixed." 

Eddy  y.  Btanton^  21  Wend.  255,  was  a  case  of  a 
guaranty  of  payment  of  a  note,  in  the  event  that 
tlie  plaintiffs  could  not  set  it  of^  or  collect  it  in 
some  other  way,  or  in  due  course  of  law.  The 
plaintiffs  endeavored  to  excuse  the  failure  to  sue  the 
principal  debtor  by  his  insolvency.  On  demurrer, 
the  court  held  that  ^'  the  insolvency  of  Simmons  was 
no  excuse,  especially  in  a  case  like  this,  of  set-ojf^ 
and  wherein  the  defendants  had  agreed  to  bear  the 
expense.  It  will  be  noted  that  this  was  a  case  of  an 
entire  failure  to  sue  the  prindpaL  (This  case  was 
relied  on  by  counsel  in  Mcliwrray  v.  NayM,  and  cer- 
tainly has  some  analogy  to  that  case,  presenting  the 
Hame  feature  of  a  guaranty  of  collection  pregnant.) 

We  now  come  to  the  case  of  Oraig  v.  ParhU^ 
which  was  our  text  on  this  subject.  The  guaranty 
was  somewhat  peculiar.  It  was  upon  the  assign- 
ment of  a  mortgage,  and  guaranteed  *'  the  collection 
of  the  within  amount  <u  it  becomes  due, "  The  court 
decided,  five  judges  to  three,  that  a  delay  of  six 
months  in  suing  the  principal  debtors  was  not  ex- 
cused by  proof  of  their  insolvency  during  all  the 
period  in  question.  Judge  Lott,  in  the  prevailing 
opinion,  after  laying  down  the  rule  that  such  a  suit 
must  be  commenced  within  a  reasonable  time,  pro- 
ceeds: *' The  plaintiff  had  no  right  to  determine, 
upon  his  own  responsibility,  whether  the  debt  was 
collectible.  That  was  a  question  which  the  de- 
fendant had  made  it  incumbent  on  him  to  ascertain 
by  recourse  to  the  ordinary  rules  (measures  ?) 
provided  by  law  for  the  collection  of  debts.  If 
the  debtor's  insolvency  is  an  excuse  for  the  delay 
at  all,  there  is  no  reason  why  it  should  not  be  such, 
so  long  as  the  insolvency  continues,  and  thus  the 
liability  of  the  surety  would  be  for  an  indefinite 
period  controlled  by  the  opinion  of  witnesses,  as  to 
the  ability  of  the  principal  to  pay  the  debt,  and  not 
by  the  standard,  or  means  fixed  by  the  parties  them- 
selves for  ascertaining  that  fact"  The  judge  makes 
DO  allusion  whatever  to  a  single  one  of  the  conflict- 
ing cases  to  which  we  have  referred,  nor  does  he  in- 
timate that  the  question  had  ever  before  arisen  in 
the  courts.  This  fact  and  recurrence  to  the  pecu- 
liar form  of  the  guaranty — **as  it  becomes  due"— sug- 
gests the  query  whether  the  court  meant  to  lay 
down  a  general  rule,  overruling  so  many  cases  to 
which  we  have  alluded,  or  simply  to  lay  down  the  rule 
for  this  particular  case.  However  that  may  be,  it  must 
be  confessed  that,  so  far  as  the  opinions  show,  the 
minority  of  the  court  gave  the  better  reasons  for  their 
faith.  Judge  Mason,  in  delivering  the  dissenting 
opinion,  shows  that  in  Pennsylvania,  Vermont,  Con- 
necticut, Massachusetts,  Maine  and  Illinois,  no  suit 
whatever  against  the  principal  is  required  where 
clear  proof  of  his  insolvency  is  made — a  doctrine 
consistent  with  Judge  Hogeboom's  views  in  Oady  v. 


Shddon.  Conceding,  however,  that  a  different 
rule  prevails  in  this  State,  he  adds  that  a  still  fur- 
ther condition  is  implied  in  such  a  guaranty,  name- 
ly, that  due  diligence  must  be  used  in  bringing  and 
prosecuting  such  suit,  and  that  any  laches  in  this 
regard  will  discharge  the  surety.  He  then  pro- 
ceeds: **  The  rule,  however,  is  not  in  my  judgment 
inflexible.  It  is  like  most  general  rules,  it  has  its 
exceptions.  It  cannot  be  maintained  upon  princi- 
ple as  the  unbending  rule  under  all  conceivable  cir- 
cumstances. If  the  principal  debtor  is  and  has 
been  from  the  time  the  right  to  bring  suit  against 
him  has  accrued,  utterly  and  hopelessly  insolvent 
with  no  property  out  of  which  any  thing  could  be 
collected,  then  the  reason  of  the  rule,  which  requires 
the  principal  to  be  prosecuted  to  judgment  and  ex- 
ecution with  all  diligence,  ceases,  "etc  . "  This  must 
be  so  unless  we  are  prepared  to  hold  that  the  cred- 
itor should  lose  his  debt  for  the  want  of  due  dili- 
gence in  doing  a  vain,  idle  and  useless  thing."  "The 
courts  have  said  that  the  law  imposes  this  duty  to 
prosecute  the  principal  debtor  with  reasonable  dili- 
gence, and  this  is  for  the  purpose  of  insuring  the 
collection  of  the  debt  out  of  the  principal,  and 
that  no  opportunity  shall  be  lost  to  do  so.  This 
is  very  well,  and  is  all  rights  as  a  general  rule, 
as  we  have  said ;  but  when  the  principal  debtors 
are  utterly  and  hopelessly  insolvent,  and  have 
nothing  out  of  which  an  execution  could  be 
collected,  then  the  law  excuses  the  want  of  dili- 
gence, as  it  would  have  been  idle  and  useless  in 
accomplishing  any  purpose  whatever."  To  express 
this  doctrine  very  tersely,  we  should  say,  diligence 
in  prosecuting  a  principal  debtor  who  has  no  prop- 
erty is  not  **due"to  the  surety,  and  delay  under 
such  circumstances  b  '*  reasonable." 


lilABILITY  OP  MUNICIPALITY  FOR  INJURY 
BY  SURFACE  WATER  FROM  STREETS. 

SUPRBME  OOURT    OF  RHODB  ISLAND,  FBB- 
BUABY  28,  1878. 

Wakbwiejjd  V.  IS'xwKLii,  Town  Treasurer,  etc. 

No  action  lies  against  a  municipal  corporation  for  allowing 
the  ordinary  and  natural  flow  of  surface  water  to  escape 
from  a  highway  on  to  adjacent  land.  Kor  will  an  action 
lie  for  the  results  of  such  usual  changes  of  grade  as 
must  be  presumed  to  have  been  contemplated  and  paid 
for  at  the  lay  out  of  the  highway. 

A  municipal  corporation  has  the  same  powers  over  its  high- 
ways In  respect  to  surface  water  aM  an  individual  has 
over  his  land.  Inman  t.  ZVipp,  11  B.  I.  SflO,  explained 
and  affirmed. 

^PRESPASS  on  the  case.  On  demurrer  to  the  deola- 
J-    ration. 

Beach  &  (kifiOd  and  Stephen  A,  Cooke^  Jr.,  for  plain- 
tiif. 

Pardon  E.  Tminghast^  for  defendant. 

DuRFSS,  C.  J.  This  Is  an  action  on  the  case  to  re- 
cover damages  from  the  town  of  Pawtaoket,  for  suffer- 
ing water  to  flow  from  a  highwajin  the  town  upon 
adjoining  land  belonging  to  the  plaintiff.  The  decla- 
ration sets  forth  :— 

''  The  plaintiff  was  and  still  is  the  owner  in  hia  own 
right  of  certain  real  estate,  situate  in  said  town,  on 
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and  adjoiniug  a  oertain  sfcreet  and  pablio  highwaj  in 
said  town,  called  Pleasant  street,  and  which  street  said 
town  were  bound  to  keep  in  good  and  suitable  repair, 
for  traveling  in  and  upon  the  same,  and  to  keep  certain 
gutters  and  sluiceways  running  in  and  along  said  high- 
way, so  and  in  such  good  repair  that  the  water  that 
usually  and  of  right  should  run  therein  should  not 
oyerflow  and  run  out  and  upon  the  said  land  of  the 
■aid  plaintiff;  but  the  said  town,  by  themselves,  their 
officers,  agents,  and  employees,  so  negligently  and 
wrongfully  kept  the  said  street  and  public  highway, 
and  the  sluiceways  thereof  in  such  bad  repair,  that  the 
water  which  they  ought  and  should  have  carried  in 
and  along  said  street  overflowed  on  and  over  the  land 
of  the  plaintiff,  so  that  the  said  land  was  by  said  wa- 
ter overflowing  thereon  greatly  damaged,  and  the 
crops  growing  thereon  were  greatly  injured,'*  etc 

The  defendant  demurs  to  the  declaration  upon  the 
ground  that  it  does  not  properly  set  forth  any  cause  of 
action.  The  plaintiff  relies  in  support  of  the  action 
upon  Inman  v.  2Vipp,  11  R.  I.  620.  In  that  case  the 
plaintiff  owned  an  estate  in  the  city  of  Providence,  on 
Public  street,  at  the  lowest  point  thereof,  and  the  city 
so  changed  the  grade  of  several  streets  as  to  allow  sur- 
face water  which  formerly  flowed  in  other  streets,,  and 
surface  water  which  was  formerly  ponded  in  another 
street  at  some  distance  from  the  plaintiff's  estate,  to 
ran  down  Public  street,  and  thence  on  to  his  estate 
and  into  his  cellar  and  well,  and  the  court  held  that 
the  plaintiff  was  entitled  to  an  action  against  the  city 
for  the  Injury.  The  declaration  in  the  case  at  bar  does 
not  show  any  such  case.  It  merely  shows  that  water 
escaping  from  the  highway  upon  the  plaintiff's  land 
injured  it,  and  the  crops  growing  upon  it.  It  is  true 
the  declaration  alleges  that  the  water  ought  to  have 
been  kept  or  carried  by  the  town  in  the  gutters  or 
sluiceways  of  the  street.  The  question  of  duty,  how- 
ever, is  a  question  of  law,  and  the  defendant  is  enti- 
tled to  have  the  facts  alleged  on  which  the  duty  is  pre- 
dicated. For  any  thing  tbat  appears,  the  injury  to  the 
plaintiff  was  the  result  of  the  ordinary  and  natural 
flow  of  the  surface  water,  which  the  defendant  would 
be  under  no  obligation  to  confine  in  gutters  or  sluice- 
ways for  the  plaintiff's  protection,  or  of  such  changes 
near  at  hand  as  are  usually  made,  and  must,  there- 
fore, be  presumed  to  have  beeu  contemplated,  and 
paid  for  in  the  lay  out.  Hogg  v.  City  of  WoroesUr, 
13  Gray,  eOl.  In  Inman  v.  Tripp,  11  R.  I.  620,  we 
did  not  mean  to  decide  that  a  town  or  city  has 
any  less  power  over  its  streets  or  highways,  in  respect 
of  surface  water,  than  an  individual  has  over  his  own 
land,  but  only  that  it  has  no  greater  power;  or,  in 
other  words,  that  it  is  liable  for  discharging  the  sur- 
face water  accumulating  in  its  streets  and  highways, 
to  the  same  or  very  much  the  same,  extent,  as  an  indi- 
vidual is  liable  for  discharging  such  water  from  his 
own  upon  his  neighbor's  land.  If  this  action  were 
against  an  individual  instead  of  a  town,  we  do  not 
think  the  declaration,  similar  in  form,  would  be  sufflci- 
ent ;  for  mere  neglect  by  an  individual  to  retain  on  his 
own  land  water  which,  falling  there,  would  naturally 
flow  on  to  his  neighbor's  land,  is  no  cause  of  action, 
unless  he  first  accumulates  it  by  artificial  means  so  as 
considerably  to  increase  the  volume  and  detrimental 
effect  with  which  it  would  flow  on  his  neighbor's  land. 
Pettiffrew  v.  EvansvOlej  26  Wis.  228,  229;  Livingston  v. 
McDonald,  21  Iowa,  160;  Gannon  v.  Hargadont  10  Al- 
len, 106;  Butler  y.  Peck,  16  Ohio  St.  884;  Ooodaler. 


TVUOe,  29  N.  Y.  468, 467 ;  Washburn  on  Easements,  etc., 
iSOaeq. 

We  think,  therefore,  that  as  the  declaration  now 
stands,  the  demurrer  must  be  sustained. 

Demwrer  sutiained. 
♦ 
FIRE  INSURANCE  AND  ESTOPPEL. 

UNITBD  STATES  DI8TBI0T  OOUBT,  NORTHERN  DIS- 
TRICT OF  NEW  YORK,  APRIL,  M78. 

BSNNETT,  ADMINISTRATOB  V.  MABTULND  FiBB  INBUB 
ANCB  Co. 

Plaintiff,  through  an  insurance  broker,  procured  from  the 
agent  of  a  fire  insuranoe  oompany,  aj>ollo7  Insuring  his 
building  in  such  company.  Plaintiff  palg  the  broker 
the  amount  of  premium,  but  the  agent  gave  the  broker 
credit  for  such  premium.  The  company  Informed  the 
agent  that  it  would  not  accept  the  risK  on  plaintiff's 
buildlnff.  but  the  agent  said  nothing  to  plaintiff.  There- 
after plaintiff,  desiring  to  make  some  alterations  in  the 
building  which  would  increase  the  risk,  applied  to  the 
d^ent  to  indorse  on  the  policies  permission  to  do  so. 
The  agent  said  it  would  be  necessary  to  apply  to  the 
company  and  he  took  plaintiff's  policy  to  send  to  the 
company  for  such  permission  The  agent  sent  the  policy. 


Informing  the  company  of  the  facts.  The  company  kept 

•■      '  .  .   ..-  ^^^^ 

_         .  nc  wasburuL  . 

an  action  on  the  policy,  held,  that  the  company  was 


the  policy  to  cancel  it,  but  «ave  plaintiff  no  nouce  to 
that  effect.    Subsequently  the  bulldinc  was  burned.    In 


estopped  from  claiming  that  the 


was  not  in  force. 


^, igtt ^ 

The  policy  required  that  in  case  of  loss,  plaintiff  should 
give  notice  forthwith  in  writing  to  the  company.  The 
plaintiff  told  the  agent  of  the  loss,  who  wrote  to  the 
company,  which  claimed  not  to  be  liable  on  the  ground 
that  the  policy  nerer  had  been  in  force.  HeUL  that  the 
company  could  not  thereafter  set  up  informality  in  giv- 
ing notice,  etc.,  of  the  loss. 
A  defense  that  plaintiff  had,  in  violation  of  the^terms  of  the 
policy,  increased  the  risk,  heUL  not  available  unless  set 
up  In  the  answer. 

MOTION  for  a  new  trial  by  defendant.  Sufficient 
facts  appears  in  the  opinion. 

Waixack,  J.  None  of  the  objections  urged  to  the 
recovery  are  tenable. 

First,  Hamlin  was  the  agent  of  the  defendant,  author- 
ized to  make  insurance  and  deliver  policies. 

The  assured  paid  the  premiums  to  a  broker,  and  Ham- 
lin, knowing  of  the  paymeut,  accepted  the  responsibil- 
ity of  the  broker,  by  an  agreement  with  him,  in  lien 
of  the  money  paid  by  the  Insured.  The  assured  sub- 
sequently, desiring  to  build  an  addition  which  would 
increase  the  risk,  applied  to  Hamlin  to  indorse  consent 
Hamlin  informed  the  assured  he  would  have  to  for- 
ward the  policy  to  the  company,  but  the  consent  would 
be  given,  and  the  assured  might  rely  upon  it,  and  go 
on  with  his  addition. 

The  company  knew  the  policy  had  been  issued, 
and  declined  to  take  the  risk,  and  so  notified  Hamlin. 
Notwithstanding  this,  Hamlin  did  not  inform  the  as- 
sured. Sometime  after  this,  Hamlin  forwarded  the 
policy  to  the  company  to  obtain  the  consent  of  its  offi- 
cers to  the  building  of  the  addition,  at  the  same  time 
informing  them  of  the  whole  transaction  relative  to 
the  premium.  The  company  retained  the  policy,  and 
did  not  notify  Hamlin  that  consent  would  not  be  al- 
lowed, or  that  the  policy  would  be  deemed  canceled. 

It  thus  appears  that  the  company  knew  the  policy 
had  not  been  recalled  by  Hamlin,  and  that  the  assured 
supposed  it  to  be  in  force,  and  was  acting  in  reliance 
upon  that  assumption.  By  silence  the  defendant  rat- 
ified the  act  of  its  agent,  in  accepting  the  responsibility 
of  Nichols  in  lieu  of  the  money  of  the  assured.  Slight 
acts  are  sufficient  to  constitute  ratification ;  and  silence, 
when  the  good  faith  requires  the  principal  to  speak,  is 
sufficient. 

Again,  the  policy  did  not  require  payment  of  the 
preminm  in  money;  and  when  the  agent  of  the  de- 
Digitized  by  VjOOQIC 
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fendaat  accepted  tbe  promise  of  Nichols  In  Ilea  of  the 
monej  of  the  assured,  the  premlom  was  paid. 

The  agent  became  liable  to  the  defendant  for  the 
premium  to  the  same  extent  as  though  he  had  received 
the  money  of  the  assured :  and  the  assured  were  pro- 
tected to  the  same  extent  as  though  they  had  paid 
their  money  to  Hamlin.  If  they  had  paid  Hamlin  the 
money,  and  he  had  failed  to  remit  it  to  the  defendant, 
the  defendant  nevertheless  would  have  been  bound  by 
the  policy.  It  is  equally  liable  now.  Botchkin  v. 
Oerman  Fire  Inmirance  Co.,  5  How.  90;  OoU  v. 
Protection  Ingurcmee  Co.,  25  Barbr  189;  Church  ▼. 
Brooklyn  Fire  Inaurance  Co.,  19  N.  Y.  806,  811;  Bodine 
V.  Exchange  Fire  Inturance  Co.,  51  id.  117. 

Under  these  circumstances  the  defendant  could  not 
cancel  the  policy  without  repayment  of  the  premium 
to  the  assured.  Instead  of  doing  this,  the  defendant, 
with  full  knowledge  of  all  the  facts,  retained  the 
I>olicy  when  it  came  into  its  possession  for  another 
purpose,  without  expressing  any  Intention  of  repudi- 
ating the  transaction. 

Second.  The  policy  required  the  assured,  in  case  of 
loss,  to  give  notice  in  writing  to  the  company  forth- 
with, and  as  soon  after  as  possible  to  serve  proofs  of 
loss.  As  soon  as  the  fire  occurred  the  assured  notified 
Hamlin,  and  he  wrote  to  the  company.  Shortly  there- 
after the  assured  heard  the  defendant  disclaimed  lia- 
bility, and.  one  of  them  went  to  the  office  of  the 
company,  and  was  informed  by  its  officers  that  the 
policy  had  been  canceled  and  was  not  in  force  at  the 
time  of  the  loss.  Then  the  assured  gave  written  notice 
of  the  loss  to  the  company  and  served  proofs  of  loss, 
both  of  which  were  shortly  after  returned  to  the  de- 
fendant, upon  the  ground  that  the  defendant  had  no 
policy  on  tbe  property  and  nothing  to  do  with  the  loss. 
When  Hamlin  wrote  to  the  company  his  act  Inured 
to  the  insured  and  satisfied  the  condition  requiring 
written  notice  forthwith.  Tbe  proofs  of  loss  were 
served  as  soon  as  practicable  under  the  circumstances, 
as  appears  by  the  testimony.  But  both  of  these  con- 
ditions were  made  a  part  of  the  policy  for  the  benefit 
of  tbe  defendant,  and  could  be  waived  by  the  defend- 
ant. The  defendant  received  notice  of  the  loss  forth- 
with, but  not  notice  in  writing.  Notice  by  the  assured 
to  Hamlin,  whom  tbe  defendant  had  held  out  as  its 
a^ent,  was,  in  tbe  absence  of  knowledge  on  the  part  of 
tbe  assured  that  Hamlin's  agency  had  been  revoked, 
notice  to  the  defendant,  and  when,  after  this  had  been 
given,  and  one  of  tbe  assured  saw  personally  the  offi- 
cers of  the  defendant,  and  they,  instead  of  objecting 
to  tbe  formality  of  the  notice,  told  him  that  the  de- 
fendant repudiated  the  policy,  they  acquiesced  in  the 
sufficiency  of  the  notice. 

No  objection  can  be  heard  to  the  sufficiency  of 
tbe  service  of  the  proofs  of  loss.  If  they  had  been 
served  immediately  after  tbe  interview  between  one 
of  tbe  insured  and  the  officers  of  tbo  defendant,  they 
would  have  been  in  time,  clearly.  When,  in  that  in- 
terview, the  defendant  repudiates  all  liability  for  tbe 
loss,  tbe  assured  were  absolved  from  making  proofs  of 
loss.  Tbe  proofs,  however,  were  forwarded,  and  were 
returned  by  the  defendant  as  of  no  interest  to  it, 
Tbe  defendant  has  waived  the  condition  in  this  re- 
gard. Norwich  and  Nelo  York  Trans.  Co,  v.  Western 
Mass,  Ins,  Co,,  6  Blatchf .  241,  and  cases  there  cited. 

Third,  After  the  fire  the  assured  transferred,  by  an 
oral  agreement,  his  right  of  action  to  the  pUiintlff 's 
intestate;  and  the  other  individuals  to  whom  the  loss 
was  payable  by  the  policy,  as  their  interests  might  ap- 


pear at  the  time  of  the  loss,  assigned  their  interest  to 
the  plaintiff's  intestate.  This  assignment  by  parol 
was  sufficient  to  transfer  the  cause  of  action.  Kessel 
V.  Alberts,  56  Barb.  862.  It  operated  as  ah  appoint- 
ment of  the  assignee  as  a  trustee,  within  section  118, 
Code  of  Procedure,  and  authoriied  him  to  maintain 
the  action. 

Fourth,  The  defenses  presented  by  these  various 
objections  urged  to  the  plaintiff's  right  to  recover  are 
the  only  ones  of  which  the  plaintiff  can  avail  itself 
under  tbe  pleadings  in  this  action.  The  complaint 
does  not  set  out  the  policy,  but  describes  It  sufficiently 
to  let  it  be  put  in  evidence,  and  alleges  that  the  as- 
sured and  the  plaintiff  have  duly  performed  all  of  the 
conditions  of  the  policy.  The  issue  tendered  by  the 
answer  is  in  substance  a  denial  of  the  averments  of 
the  complaint.  Tbe  rights  of  the  parties  are  to  be 
ascertained,  not  by  the  rules  of  pleading  at  common 
law,  but  by  those  adopted  by  the  Ck>de. 

Under  this  issue  it  was  incumbent  on  the  plaintiff 
to  prove  the  execution  and  delivery  of  the  policy, 
plaintiff's  Interest  and  title  to  sue,  the  loss  by  fire  of 
the  property  described,  the  amount  of  the  loss  and 
notice  and  proof  of  loss  in  due  form,  given  to  the  de- 
fendant. 

The  defendant  was  at  liberty  to  controvert  all  the 
facts  which  it  was  incumbent  on  the  plaintiff  to  prove, 
including  the  performance  of  any  condition  precedent 
to  the  plaintiff's  right  to  recover  (Code,  §  162;  New 
Code,  §  588),  but  It  could  not  avail  Itself  of  any  defense 
based  on  the  breach  of  any  other  conditions  of  the 
policy,  because  no  such  defense  was  set  up  In  its  an- 
swer. 

The  defendant  is  therefore  precluded  from  relying 
upon  the  breach  of  any  condition  in  the  policy,  except 
of  such  as  plaintiff  was  bound  to  show  affirmatively 
bad  been  complied  with  as  a  condition  precedent  to 
his  right  to  recover.  No  issue  is  tendered  by  the  an- 
swer to  the  effect  that  the  policy  became  void  because 
the  risk  was  increased  by  the  act  of  the  assured,  and 
the  same  may  be  said  of  the  other  defenses  not  hith- 
erto discussed.  While  it  is  true  evidence  appeared  on 
the  trial  from  which  breaches  of  these  conditions 
might  be  inferred,  the  plaintiff  was  not  required  to 
meet  that  evidence  because  not  notified  by  the  answer 
that  such  issues  were  to  be  tried. 

Judgment  Is  ordered  for  the  plaintiff  upon  the  ver- 
dict. 

W,  L,  DaOy  and  W,  F,  CoggsweU,  for  plaintiff. 

E.  H.  Benn,  for  defendant. 


CONTRIBUTORY  NEGLIGENCE— TRAVELING 
IN  CABOOSE  CAR  — WHO  IS  A  PASSENGER. 

SUFBBMB  COURT  OF  PBNNSTLVANIA,   FEB- 
BUABY  11,  1878. 

CBXED  y.  PSNKSTLYANIA  RATLBOAD  CO. 

Plaintiff's  intestate,  with  the  consent  of  the  employees  of 
a  railroad  company,  rode  in  a  caboose  car  attaoned  to 
tbe  bind  end  of  a  mixed  freight  and  passenger  train. 
It  was  against  the  rules  of  tbe  company  for  passengers 
to  ride  in  this  car,  which  was  reserved  for  employees, 
and  this  was  known  to  Intestate.  While  so  ridincr  be  was 
killed  by  an  accident  to  tbe  train  caused  by  a  mlQ>iaoed 
switch.  He  had  not  yet  paid  any  fare  for  his  passage. 
Held,  (1)  that  it  was  not  in  itself  negligence  In  Intestate 
to  ride  in  the  caboose,  and  (2)  that  be  was  presumably 
traveling  as  a  passenger  though  be  had  not  yet  paia 
fare. 

ERROR  to  Common  Pleas,  No.  1,  Philadelphia. 
The  facts  appear  in  the  opinion. 
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Pierce  ArdheTt  Jr.^  and  Lewis  C.  Caeeidy^  for  plain- 
tiff in  error. 

Chaipman  BiddU^  for  defendant  in  error. 

Gordon,  J.  From  the  evidence  it  appears  that 
Henry  Creed,  the  hoaband  of  the  plaintiff,  from  the 
death  of  whom  the  preAent  action  has  resulted,  was  a 
passenger  on  a  mixed  freight  and  passenger  train  of 
the  defendant,  mnning  from  Jersey  City  to  Philadel- 
phia. At  the  time  of  the  accident,  which  resulted  in 
his  death.  Creed  was  in  a  caboose,  the  hindmost  car  of 
the  train.  Immediately  in  front  of  which  were  the 
passenger  oars,  so  that  there  was  ready  and  ea^y  access 
from  the  latter  to  the  former. 

This  caboose  oar  was  one  set  apart  and  especially  de- 
signed for  the  use  and  occupancy  of  the  employees 
engaged  in  mnning  the  train,  and  by  the  rules  of  the 
company  no  other  persons  were  permitted  to  enter  it. 

It  is  quite  clear  from  the  evidence  that  Creed 
boarded  this  train  at  Jersey  City,  for  Brannig,  the 
freight  conductor,  says  he  saw  him  first  en  the  after- 
noon of  Nov.  5th,  the  day  of  the  accident,  in  that  city, 
and  that  he  next  noticed  him  at  Newark  in  the  look- 
out of  the  caboose ;  and,  as  this  train  left  Jersey  City 
in  the  evening,  there  can  be  but  little  doubt  that  the 
deceased  got  upon  it  at  that  point.  It  is  also  in  evi- 
dence that,  though  Brannig  had  the  full  and  entire 
chaise  of  the  train  from  the  time  it  left  Newark,  yet 
he  had  no  authority  to  receive  passengers  or  to 
examine  or  lift  the  tickets  of  such  as  remained  on  the 
train  after  passing  that  station,  at  which  point  the 
passenger  conductor,  who  had  charge  of  the  cars  from 
Jersey  City,  left  the  train.  Whether  Creed  paid  his 
fare  or  not  is  unknown.  Brannig's  duties  did  not 
lead  him  to  inquire,  and  the  passenger  conductor  was 
not  called.  He  may  have  had  a  ticket,  or  he  may  have 
been  surreptitiously  on  the  train  through  the  con- 
nivance of  the  train  hands,  to  whom  he  may  have  l>een 
known,  as  he  formerly  had  a  position  on  this  road. 

Presumably  he  was  rightfully  there;  certainly  he 
was  there  with  the  knowledge  and  acquiescence  of  one 
of  the  conductors,  if  not  of  both.  Under  this  con- 
dition of  affairs  the  learned  judge  of  the  court  below 
charged  the  jury  as  follows : 

(1)  **  There  is  no  direct  proof  of  negligence  on  his 
(Creed's)  part,  unless  it  may  be  considered  in  conneo- 
tion  with  the  position  which  he  occupied  in  the  cars 
as  riding  in  the  caboose." 

This  point  was  reserved. 

(2)  **  We  have  no  evidence  of  payment  of  money  by 
him ;  but  I  think  there  is  a  reasonable  and  fair  pre- 
sumption, that  if  a  person,  not  connected  with  the 
company,  travels  by  a  passenger  train,  he  is  traveling 
as  a  passenger  and  for  a  consideration.** 

This  point  was  also  reserved.  The  verdict  was  for 
the  plaintiff;  but  the  court,  without  giving  any  opin- 
ion, entered  judgment  for  the  defendant,  non  dbetcmtt 
veredicto. 

It  follows,  that  the  converse  of  one  or  both  of  the 
above  propositions  was  finally  held  by  the  court.  That 
is  to  say,  first,  that  there  was  a  legal  presumption  of 
negligence  on  the  part  of  Creed,  arising  from  the  fact 
of  his  being  in  a  car,  when  the  accident  happened,  not 
intended  for  the  use  of  passengers. 

Second.  That,  although  traveling  by  a  passenger 
train,  and  not  connected  with  the  company,  the  legal 
presumption  is  ttiat  he  was  not  traveling  as  a  passenger 
who  paid  his  fare,  or  intended,  in  good  faith,  so  to  do. 
As  legal  propositions  these  cannot  be  sustained.  No 
pirefamption  of  negligence  can  arise,  either  in  fact  or 


in  law,  from  the  fact  of  Creed's  occupancy  of  the 
caboose,  for  there  isYio  evidence  that  it  was  in  any  de- 
gree more  unsafe  than  any  other  car  in  the  train.  It 
was,  indeed,  under  all  ordinary  circumstances,  the 
one  that  was  the  most  safe :  from  collisions  in  front  of 
the  train  it  was  protected  by  the  cars  which  preceded 
it»  and  from  dangers  behind — being  itself  a  lookout  — 
it  was  guarded  by  the  constant  vigilance  of  the  em- 
ployees. That  it  proved  to  be  the  car  first  in  danger, 
and  the  one  most  badly  wrecked,  argues  nothing,  since 
the  carelessness  of  the  company  in  introducing  new 
switches  having  an  action  the  reverse  of  the  old  ones, 
without  notice  to  those  in  charge  of  its  trains,  could 
not  be  foreseen  by  any  one,  however  prudent.  Was 
Creed's  position,  under  all  ordinary  circumstances, 
which  a  man  of  ordinary  prudence  ought  to  foresee 
and  guard  against,  as  safe  as  a  seat  in  a  passenger  car? 

If  it  was,  and,  as  we  have  said,  there  is  no  evidence 
to  the  contrary,  then  negligence  cannot  be  predicated 
of  the  fact  of  his  being  in  the  caboose.  It  is  true,  how- 
ever, that  Creed  as  a  passenger  ought  not  to  have  been 
in  that  car;  not,  indeed,  because  it  was  less  safe  than 
other  parts  of  the  train,  but  because  forbidden  by  the 
rules  of  the  company.  It  was  a  car  provided  for  the 
use  of  the  train  hands  and  not  for  passengers,  and 
from  its  very  shape  and  character  that  fact  must  have 
been  obvious  to  anyone  of  common  understanding 
and  observation,  much  more  to  the  deceased,  who  had 
himself  been  a  freight  conductor  upon  this  very  road. 
Presuming,  then,  the  knowledge  of  the  design  of  this 
car  by  the  deceased  —  which,  however,  is  a  presump- 
tion of  fact  and  not  of  law —was  the  company  thereby 
released  as  to  Creed  from  i6s  duty  as  a  common 
carrier  ? 

This  point  was  raised  and  determined  in  O^DonneU 
V.  The  AOegheny  VdUey  Railroad  Company ^  9  P.  F. 
Smith,  289,  in  which  case  the  court  below  held  that  the 
baggage  car  was  an  improper  place  for  passengers, 
whether  the  rule  of  the  company  against  such  use  was 
communicated  to  them  or  not,  and  that  one  leaving 
his  seat  in  the  passenger  coach  and  entering  the  bag- 
gage car  was  guilty  of  negligence.  But  this  ruling  was 
reversed.  Mr.  Justice  Agnew,  delivering  the  opinion 
of  the  court,  observed :  That  whilst  it  is  the  undoubted 
right  of  a  railroad  company  to  prescribe  reasonable 
rules  for  the  regulation  of  those  who  travel  on  its  cars, 
yet  the  conductor  is  the  one  who  is  charged  with  their 
administration,  and  his  i>ermis8ion  of,  or  acquiescence 
in,  the  use  of  the^baggage  car  by  a  passenger  exempts 
such  passenger  from  all  blame,  and  in  case  of  accident 
to  him,  resulting  from  the  negligence  of  the  company, 
he  may  recover  damages.  In  the  case  of  the  LackO" 
watma  &  JBloomeburg  RaUroad  Co,  v.  ChenetoUh,  2  P. 
F.  Smith,  882,  the  plaintiff  had  obtained  permission 
from  the  agents  of  the  company  to  attach  his  freight 
car  to  a  passenger  train  contrary  to  the  rules  of  the 
company  which  were  communicated  to  him,  he,  at  the 
same  time,  agreeing  *'  to  run  all  risks.** 

Notwithstanding  this  it  was  held  that  the  company 
was  liable  for  damages  resulting  to  the  plaintiff  and  his 
car  from  negligence  in  the  running  of  the  train.  And 
this  is  reasonable ;  for,  as  was  said  in  that  case,  the 
plaiDtiff*s  car  was  not  unlawfully  upon  the  road,  and 
his  engagement  to  be  responsible  for  all  risks  did  not 
embrace  such  as  arose  from  the  neglect  of  the  defend- 
ant's employees. 

The  test  for  contributory  negligence  is  found  in  the 
affirmative  of  the  question,  does  that  negligence  con- 
tribute in  any  degree  to  the  production  of  the  injury 
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oomplained  of?  If  it  does  there  can  be  no  reooverj; 
if  it  does  not  it  is  not  to  be  oonsidBred.  In  this  we  are 
also  supported  by  the  omse  of  Carrol  ▼.  The  New  York 
A  New  Eiaiven  BoMroad  Co.<,  1  Duer,  571.  Opinion  per 
Bosworth,  J. 

At  the  time  of  the  accident  complained  of,  the  plain- 
tiff—a  passenger— was  in  the  post-office  part  of  the 
baggage  oar ;  and  thongh  it  was  conceded  that  the  po- 
sition was  more  dangerous  in  case  of  collision  than  a 
seat  in  the  passenger  car,  yet,  being  injured  by  a  coir 
lision  to  which  his  position  in  no  way  contributed,  it 
was  held  he  was  entitled  to  recover.  Bo  it  was 
pertinently  asked  by  Mr.  Justice  Thompson,  in  the 
case  of  the  RaUroad  Co*  y.  Chenewith^  above  cited : 
**  Why  speculate  about  the  supposed  dangerous  posi- 
tion assumed  by  the  plaintiff,  if  no  damage  resulted 
from  it  ?  *'  "  Was  he  to  become  an  outlaw  for  assum- 
ing what  proved  to  be  no  risk,  and  so  forfeit  his  right 
when  he  was  blameless  ?  ** 

This  doctrine  applies  with  much  force  to  the  case  in 
hand.  Creed  was  in  the  caboose  with  the  knowledge 
and  paaent  of  the  freight  conductor,  if  we  may  believe 
the  testimony  of  that  officer ;  hence  he  was  not  a  tres- 
passer. And  suppose,  knowing  that  this  was  not  a 
proper  place  for  passengers,  he  assumed  all  risks  inci- 
dent to  that  car  by  1>oarding  it;  what  then?  Was  a 
carelessly  located  or  misplaced  switch  an  incident? 
Or  did  his  position  in  the  remotest  degree  contribute 
to  the  accident?  If,  however,  it  did  not,  why  talk 
about  the  matter  as  though  it  were  of  importance? 
This  doctrine  is  further  illustrated  by  the  case  of 
Wcuifilnume  v.  NashvUU  A  Chattanooga  RaUroad  Co,, 
8  Head  (Teun.),  688,  wherein  it  was  held  that  the  fact 
that  one  is  riding  in  the  baggage  car  with  the  knowl- 
edge of  the  conductor,  or  is  riding  free,  will  not 
preclude  him  from  a  recoveiy  for  an  injury  arising 
from  a  collision,  even  though  he  might  or  would  not 
have  been  injured  had  he  remained  in  the  passenger 
car. 

A  like  decision  was  made  by  the  Supreme  Court  of 
Hinnesota,  in  the  case  of  Jacobs  v.  8t,  Paul  A  Chicago 
BaUway  Co.,  Mln.  ;  20  Am.  ;  holding  that  the 
fiMt  that  the  passenger,  at  the  time  of  the  injury,  was 
in  the  baggage  car,  contrary  to  a  rule  of  the  company, 
was  not  such  contributory  negligence  as  would  bar  his 
suit,  and  this  though  he  may  have  been  informed  of 
the  rule  and  may  have  persisted  in  remaining  there  in 
violation  of  it,  if  his  position  did  not  contribute  to  the 
accident  which  caused  the  injury.  It  is  manifest, 
therefore,  from  reason  and  authority,  that  there  was 
nothing  in  the  first  point  for  the  court  to  reserve ;  but 
having  instructed  the  jury  that  there  was  no  evidence 
of  contributory  negligence  on  the  part  of  Greed,  the 
matter  should  have  been  allowed  so  to  stand. 

As  to  the  second  point,  it  was  certainly  correct  to  saj 
**  that  if  a  person  not  connected  with  the  company 
travels  by  a  passenger  train,  presumably  he  is  travel- 
ing as  a  passenger  and  for  a  consideration."  In  other 
words,  he  is  presumed  to  have  paid  his  fare  or  to  be 
ready  to  pay  it  when  called  upon. 

To  presume  otherwise  would  be  to  presume  that 
such  an  one  was  a  trespasser;  but  this  is  an  affirmative 
proposition,  the  proof  of  which  rests  upon  the  one 
alleging  it.  As  the  doctrine  above  stated  is  expressly 
ruled  in  the  case  of  the  Pennsylvania  RaUroad  v. 
Books,  7  P.  F.  Smith,  per  Sharswood,  J.,  we  need  pur- 
sue this  subject  no  further.  The  position  occupied  by 
the  decedent  in  the  caboose  car  may  raise  a  question 
for  the  jury.    Creed  was  upon  a  passenger  train,  and 


as  we  Ihave  seen,  might  lawfully  occupy  any  part  of 
that  train,  whether  passenger  oar  or  caboose^  if  the 
conductor,  knowing  his  position,  did  not  object  to  it. 

It  follows  that  all  presuniptions  favorable  to  the 
occupant  of  a  passenger  car  attach  in  like  manner  to 
him,  though  occupying  the  caboose.  It  cannot  be  said 
that  it  was  no  part  of  the  duty  of  the  passenger  con- 
ductor to  visit  this  caboose,  and  that  hence  no  pre- 
sumption can  arise  that  Creed  paid  fare  to  an  offi- 
cer whom  he  did  not  see  and  who  did  not  see  him,  for 
it  is  the  conductor's  duty  to  visit  every  part  of  his 
train  where  passengers  may  lawfully  be.  We  must 
presume  he  did  his  duty. 

Whilst  this  is  so,  it  does  not  follow,  from  the  ftusts 
developed  in  this  case,  that  a  presumption  de  jure 
arises  that  Creed  did  pay  his  fare,  or  that  he  may  not 
have  been  a  trespasser.  That  he  did  not  pay  his  flire 
to  Brannig,  the  freight  conductor,  counts  for  nothing, 
for  he  was  not  authorized  to  receive  it.  This  fact, 
however,  does  not  prove  that  if  |he  paid  at  all  it  most 
have  been  at  Jersey  City,  at  Kewark,  or  between 
those  places,  whilst  the  train  was  in  charge  of  the 
passenger  conductor;  and  as  he  was  first  noticed  by 
Brannig  at  Newark  in  the  lookout  part  of  the  caboose, 
and  as  he  may  have  occupied  that  position  from  Jersey 
City,  it  is  quite  possible,  or  even  probable,  that  he 
may  not  have  been  seen  by  the  passenger  conductor, 
or  if  seen  by  that  officer,  may  have  been  mistaken  for 
one  of  the  train  hands,  and  so  have  avoided  the  pay- 
ment of  fare.  There  being  this  in  the  case,  which 
ought  to  be  passed  upon  by  a  jury,  we  send  it  back  for 
re-trial,  instead  of  entering  judgment  on  the  verdict. 

Judgment  reversed,  and  a  tfenire  facias  de  now} 
awarded. 

Sharswood  and  Merour,  JJ.,  dissented. 
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RAILBOAD  TICKET  ENTITLES  TO  PASSAGE 
IN  BUT  ONE  DIRECTION. 

8UFBEMB  JUPIOIAL  OOUBT  OF  MAINS,  JANUARY  f» 

1878. 

Keklet  y.  BoBTON  &  Mains  Raxlboad  Co.* 

A  ticket  with  the  words  "  Portland  to  Boston"  on  tt  does 
not  entitle  the  holder  to  a  ride  from  Boston  to  Port- 
land, although  the  holder  has  been  permitted  to  take 
such  rides  on  similar  tickets  over  the  same  railroad  be- 
fore, and  a  conductor  on  another  train  at  another  time 
on  the  same  road  gave  his  opinion  to  the  holder  that 
the  ticket  would  be  good  for  a  passage  either  way. 

^N  report  from  the  Superior  Court. 
Case,  setting  out  in  substance  and  in  extended  legal 
form  and  phraseology  that  the  defendants  were  com- 
mon carriers  of  passengers ;  that  the  plaintiff  purchased 
two  tickets,  one  of  the  following  form :  **  163.  Issued 
by  Grand  Trunk  R.  R.,  and  Boston  &  Maine  R.  R., 
Portland  to  Boston.  Valid  only  within  seven  days. 
First  class.  Form  89.  J.  Hickson,  Goneral  Manager, 
3876;*'  and  another,  similar  in  form,  but  which  he  is 
unable. to  describe;  that  he  entered  the  defendants* 
oars  at  Portland  for  Boston  whither  he  was  carried; 
that  he  gave  up  the  **  similar**  ticket  on  his  passage  to 
Boston,  when  the  defendants  promised  and  assured 
the  plaintiff  that  the  ticket  '*  described  **  was  good  tor 
a  passage  for  him  over  the  defendants*  railway  from 
Boston  to  Portland ;  that  on  the  28th  day  of  January, 
1876,  at  Boston,  he  entered  the  oars  to  foe  oonveyed  to 
Portland,  and  was  In  poisuanoe  of  said  payments  and 


*  To  appear  in  67  Maine  Beports. 
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ticket  (described)  oouvejed  to  Soutli  Lawrence,  wliere 
he  WM  ordered  out;  tliat  he  re-entered  and  was  con- 
yejed  to  Hayerhill;  that  the  defendants  then  ordered 
him  to  leave  the  oars  and  ejected  him  therefrom,  and 
refused  to  carry  him  to  Portland. 

The  plea  was  not  guilty. 

The  case  was  reported  to  this  court  which  is  to  order 
such  judgment  as  the  law  and  facts  require. 

J.  E.  BuOer,  for  the  plaintiff. 

W.  L.  Futnaimt  for  the  defendant. 

PsTSBS,  J.  This  case  presents  this  question :  Does 
a  railroad  ticket,  with  the  words  *'  Portland  to  Bos- 
ton ''  Imprinted  on  it,  purchased  in  Portland  under  no 
contract  other  than  what  is  inferable  from  the  ticket 
itself,  entitle  the  holder  to  a  passage,  on  the  road  of 
the  company  issuing  it,  from  Boston  to  Portland? 
Does  a  ticket  one  way  give  the  right  to  pass  the  other 
way  insteKd?  We  find  no  case  deciding  that  it  does, 
nor  do  we  assent  to  the  proposition  that  the  law 
should  be  considered  to  be  so.  Such  is  not  the  con- 
tract which  the  ticket  is  evidence  of. 

It  has  been  held  that,  if  a  passenger  purchases  a 
ticket  with  a  notice  upon  it  that  it  is  "  good  for  one 
day  only,**  in  the  absence  of  a  statutory  regulation  to 
the  contrary,  he  can  travel  upon  such  ticket  only  on 
that  day.  8taJU  v.  CcmphelU  82  N.  J.  L.  809;  Shedd 
V.  Trey  A  Boston  Railroad,  40  Vt.  88 ;  Johnson  v.  Con- 
cord Railroad,  46  K.  H.  213 ;  Boston  A  LoweU  R.  R.  Co, 
y.  Prootory  1  Allen,  267;  1  Redf.  on  Railways,  09,  and 
notes.  It  has  been  held  also,  if  the  words  **  good 
upon  one  train  only**  are  printed  upon  a  ticket,  the 
holder  is  not  entitled  to  change  from  one  train  to  an- 
other after  the  passage  is  begun.  Cheney  v.  Boston  A 
Maine  R,  R.  Co,,  U  Mete.  121;  Redf.  on  Railways, 
supra.  If  such  notices  confine  a  passenger  to  a  cer- 
tain day  and  a  particular  train,  why  is  there  not  as 
much  reason  to  say  in  this  case  that  the  notice  upon 
the  ticket  must  restrict  the  holder  of  It  to  go  in  the 
particular  direction  named  ? 

This  position  is  not  weakened  by  the  suggestion  that 
the  company  can  transport  the  passenger  as  cheaply 
and  easily  one  way  as  the  other.  If  it  were  so,  it 
would  be  no  answer.  A  person  who  agrees  to  sell  to 
another,  merchandise  of  one  kind,  might  find  it  to  his 
profit  and  advantage  to  deliver  merchandise  of  an- 
other kind,  but  he  cannot  be  compelled  to  do  so. 

So  a  railroad  could  often,  no  doubt,  transport  a  pas- 
senger as  conveniently  on  one  train  as  another  and  on 
one  day  as  another;  still,  as  before  seen,  there  is  no 
obligation  to  do  so.  But  it  does  not  follow  that  a 
railroad  corporation  can  carry  passengers  as  well  for 
itself  the  one  way  as  the  other.  There  may  be  a  differ- 
ence arising  from  various  considerations.  There  may 
be  more  travelers  and  more  freight  to  be  carried  one 
way  than  the  other.  It  may  be  more  expensive.  There 
may  be  more  risk  in  the  one  passage  than  the  other. 
The  up  train  may  go  more  by  daylight  and  the  down 
train  more  by  night.  That  such  considerations  as 
these  might  arise  in  a  case,  whether  in  this  instance 
they  exist  or  not,  helps  to  demonstrate  that  a  ticket 
one  way  is  a  different  thing  from  a  ticket  the  other. 
Practically,  the  doctrine  set  up  by  the  plaintiff,  If  al- 
lowed to  prevail,  would  affect  the  defendants  injuri- 
ously. It  is  well  knoVn  that  through  tickets  are 
cheaper  pro  rata  than  the  way  or  local  fares.  This 
fact  has  led  to  a  practice  on  the  part  of  way  travelers 
of  buying  through  tickets  and  using  them  over  a  part 
of  the  route  and  selling  them  for  the  balance  of  the 
distance,  so  as  to  make  a  saving  from  the  regular 


prices  charged.  It  Is  easily  seen  that,  if  a  passenger  is 
permitted  to  ride  in  either  direction  on  a  ticket,  It  In- 
creases the  chances  for  carrying  on  this  sort  of  specu- 
lation against  the  Interests  of  the  road. 

It  does  not  avail  the  argument  for  the  plaintiff  at 
all,  that  before  this  he  had  passed  over  the  road  upon 
other  tickets  In  a  direction  the  reverse  of  that  adver- 
tised upon  their  face ;  nor  Is  It  of  any  Importance  that 
another  conductor,  upon  another  train,  at  another 
time,  expressed  an  opinion  to  him  that  this  ticket 
would  be  for  either  direction  good.  The  contract  Is 
not  shorn  of  a  particular  stipulation  merely  because  it 
Is  not  always  enforced .  Nor  could  such  conductor  In 
such  manner  bind  the  corporation,  and  it  could  not 
have  been  understood  by  the  plaintiff  that  he  under- 
took to  do  so.  The  conductor  merely  expressed  an. 
opinion  about  a  matter  which  he  at  that  time  had  no 
business  with.  The  plaintiff  had  ample  opportunity 
to  purchase  another  ticket,  and  should  have  done  so. 
Wakefield  v.  SoxUh  Boston  Railroad,  117  Mass.  5a. 

PlaintiJB^  nonsuit. 

Applbton,  C.  J.,  Wai/ton,  Barrows,  Virgin  and 
LxBHSY,  JJ.,  concurred. 


KNOWLEDGE  OF  INSOLVENCY  UNDER 
BANKRUPT  LAW. 

SUPRKMB  CX)UBT  OF    THE  UNITBD  STATES,   OCTO- 
BER TEEM,  1877. 

Grant,   appellant,   y.   First  National  Bank  of 
Monmouth. 

The  provlalon  in  the  Bankrupt  Law  making  a  payipent  or 
security  received  from  the  bankrupt  by  a  creditor 
"having  reasonable  cause  to  believe  such  a  person  is 
insolvent'*  void,  does  not  make  them  void  for  a  mere 
suspioion  of  the  debtor's  iDsolvency,  but  requires  for 
that  purpose,  that  the  creditor  should  have  some  rea- 
sonable cause  to  believe  him  insolvent.  He  must  have 
a  knowledge  of  some  fact  calculated  to  produce  such 
a  belief  in  the  mind  of  an  ordinary  intelli«rent  man. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois.  The 
facts  appear  In  the  opinion. 

Mr.  Justice  Bradlbt  delivered  the  opinion  of  the 
court. 

This  case  arises  upon  a  bill  In  equity,  filed  by  the 
assignee  In  bankruptcy  of  John  S.  Miller,  to  set  aside 
a  mortgage,  or  deed  of  trust,  executed  by  him  about 
two  months  prior  to  his  bankruptcy.  Miller  was  In- 
debted to  the  First  National  Bank  of  Monmouth, 
Illinois,  In  about  16,200,  of  which  $4,000  consisted  of  a 
note  which  had  been  twice  renewed,  and  the  balance 
was  the  amount  which  he  had  over-drawn  his  account 
in  the  bank.  Wanting  some  cash  for  immediate  pur- 
poses, the  bank  advanced  him  $900  more,  on  his  giving 
them  the  deed  of  trust  in  question,  which  was  made 
for  $6,500,  and  was  given  to  secure  the  Indebtedness 
referred  to.  The  question  In  the  case  Is,  whether,  at 
the  time  of  taking  this  security,  the  officers  of  the 
bank  had  reasonable  cause  to  believe  that  Miller  was 
Insolvent.  The  Circuit  Court  came  to  the  conclusion 
that  they  had  not,  and  dismissed  the  bill.  From  that 
decree  the  assignee  has  appealed. 

Some  confusion  exists  In  the  case  as  to  the  meaning 
of  the  phrase  **  having  reasonable  cause  to  believe  such 
a  person  is  Insolvent."  Dicta  are  not  wanting  which 
assume  that  It  has  the  same  meaning  as  if  it  had  read, 
**  having  reasonable  cause  to  suspect  such  a  person  Is 
Insolvent."  But  the  two  phrases  are  distinct  In  mean- 
ing and  effect.    It  is  not  enough  that  a  creditor  has 
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some  oause  to  sospeot  the  insolvenoj  of  hU  debtor; 
but  he  must  have  snoh  a  knowledge  of  faots  as  to 
indaoe  a  reasonable  belief  of  his  debtor's  insolyenoy, 
in  order  to  invalidate  a  seouritj  taken  for  his  debt. 
To  make  mere  suspicion  a  ground  of  nullity  in  such  a 
case  would  render  the  business  transaotions  of  the 
oommunitj  altogether  too  insecure.  It  was  never  the 
intention  of  the  framers  of  the  act  to  establish  any 
such  rule.  A  man  may  have  many  grounds  of  sus- 
picion that  his  debtor  is  in  failing  circumstances,  and 
yet  have  no  cause  for  a  well-  grounded  belief  of  the 
fact.  He  maybe  unwilling  to  trust  him  further;  he 
may  feel  anxious  about  his  claim,  and  have  a  strong 
desire  to  secure  it;  and  yet  such  belief  as  the  act  re- 
quires may  be  wanting.  Obtaining  additional  secu- 
rity, or  receiving  payment  of  a  debt,  under  such  cir- 
cumstances is  not  prohibited  by  the  law.  Receiving 
payment  is  put  in  the  same  category,  in  the  section 
referred  to,  as  receiving  security.  Hundreds  of  men 
constantly  continue  to  make  payments  up  to  the  very 
eve  of  their  failure,  which  it  would  be  very  unjust  and 
disastrous  to  set  aside.  And  yet  this  could  be  done 
in  a  large  proportion  of  cases  if  mere  grounds  of  sus- 
picion of  their  solvency  were  sufficient  for  the  pur- 
pose. 

The  debtor  is  often  buoyed  up  by  the  hope  of  being  able 
to  get  through  with  his  difficulties  long  after  his  case  is 
in  fact  desperate ;  and  his  creditors,  if  they  know  any 
thing  of  his  embarrassments,  either  participate  in  the 
same  feeling,  or  at  least  are  willing  to  think  that  there 
Is  a  possibility  of  his  succeeding.  To  overhaul  and  set 
aside  all  his  transactions  with  his  creditors  made  under 
such  circumstances,  because  there  may  exist  some 
grounds  of  suspicion  of  his  inability  to  cany  himself 
through,  would  make  the  bankrupt  law  an  engine  of 
oppression  and  injustice.  It  would,  in  fact,  have  the 
effect  of  producing  bankruptcy  in  many  cases  where  it 
might  otherwise  be  avoided. 

Hence  the  act,  very  wisely,  as  we  think,  instead  of 
making  a  payment  or  a  security  void  for  a  mere  sus- 
picion of  the  debtor's  insolvency,  requires,  for  that 
purpose,  that  his  creditor  should  have  some  reasonable 
cause  to  believe  him  insolvent.  He  must  have  a  knowl- 
edge of  some  fact  or  facts  calculated  to  produce  such 
a  belief  in  the  mind  of  an  ordinarily  intelligent  man. 

It  is  on  this  distinction  that  the  present  case  turns. 
It  cannot  be  denied  that  the  officers  of  the  bank  had 
become  distrustful  of  Miller's  ability  to  bring  his  af- 
fairs to  a  successful  termination ;  and  yet  it  is  equally 
apparent,  independent  of  their  sworn  statements  on 
the  subject,  that  they  supposed  there  was  a  possibility 
of  his  doing  so.  After  obtaining  the  security  in  ques- 
tion they  still  allowed  him  to  check  upon  them  for 
considerable  amounts  in  advance  of  his  deposits. 
They  were  alarmed ;  but  they  were  not  without  hope. 
They  felt  it  necessaiy  to  exact  security  for  what  he 
owed  them ;  but  they  still  granted  him  temporary  ac- 
commodations. Had  they  actually  supposed  him  to 
be  Insolvent  would  they  have  done  this? 

The  circumstances  calculated  to  excite  their  suspicion 
are  very  ably  and  Ingeniously  summed  up  in  the  brief  of 
the  appellant's  counsel ;  but  we  see  nothing  adduced 
therein  which  Is  sufficient  to  establish  any  thing  more 
than  cause  for  suspicion.  That  Miller  borrowed  money ; 
that  he  had  to  renew  his  note;  that  he  over- drew  his 
account;  that  he  was  addicted  to  some  incorrect 
habits ;  that  he  was  somewhat  reckless  in  his  manner 
of  doing  business ;  that  he  seemed  to  be  pressed  for 
money ;  were  all  facts  well  enough  calculated  to  make 


the  officers  of  the  bank  cautious  and  distrustful;  but 
it  is  not  shown  that  any  facts  had  come  to  their  knowl- 
edge which  were  sufficient  to  lay  any  other  ground 
than  that  of  mere  suspicion.  Miller  had  for  years 
been  largely  engaged  in  purchasing,  fattening,  and 
selling  cattle.  He  had  always  borrowed  mon^ 
largely  to  enable  him  to  make  his  purchases ;  for  this 
purpose  he  had  long  been  in  the  habit  of  temporarily 
over-drawing  his  account ;  the  note  which  he  renewed 
was  not  a  regular  business  note,  given  in  ordinary 
course,  but  was  made  to  effect  a  loan  from  the  bank 
apparently  of  a  more  pennanent  character  than  an  ordi- 
nary discount;  and  his  manner  of  doing  business  was 
the  same  as  it  had  always  been .  That  he  was  actually 
insolvent  when  the  trust-deed  was  executed  there  is 
little  doubt :  but  he  was  largely  indebted  in  Galesbuig, 
in  a  different  county  from  that  in  which  Monmouth  is 
situated ;  and  there  is  no  evidence  that  the  officers  of 
the  bank  had  any  knowledge  of  this  Indebtedneas. 

Without  going  into  the  evidence  in  detail,  it  seems 
to  us  that  it  only  establishes  the  fact  that  the  officers 
of  the  bank  had  reason  to  be  suspicious  of  the  bank- 
rupt's insolvency  when  their  security  was  obtained; 
but  that  it  falls  short  of  establishing  that  they  had 
reasonable  cause  to  believe  that  he  was  insolvent. 

The  decree  of  the  Circuit  Court  is  affirmed. 


FORFBITURB  OF  LIFE  POLICY  BY  NON-PAY- 
MENT OF  PREMIUMS. 

8UPBMB  CX>IJBT  OF  THB  UNITED  8TATB8,  OOTO- 
BBRTBBM,ian. 

Nkw  Yobk  Lam  iNSUBiiNOB  Compakt,  Plaintiff  in 
Error,  v.  Eogubston. 

B.,  residing  at  Columbus.  MIssisdppI,  procured  throus^  an 
agent  at  that  place,  of  a  New  Turk  Life  In8uraDoeCx>m- 
panv,  a  policy  on  bis  life,  containing  a  provision  for- 
feiting, it  if  the  annual  premiums  should  not  be  paid 
when  due.  The  flrst  premium  was  paid  to  this  agent, 
but  thereafter,  each  year  before  the  premium  became 
due,  &  was  notlfled  by  the  company,  by  mail,  to  pay  to 
other  agents  sometimes  at  Savannah,  several  hundred 
miles  from  Columbus,  and  sometimes  at  YlclLsbuig, 
one  hundred  and  fifty  miles  therefrom.  In  1871  no 
notice  was  given  as  to  where  payment  should  be  made, 
and  B.  failed  to  pay  on  that  account  when  the  payment 
was  due,  bat  tendered  payment  as  soon  as  he  could  as- 
certain to  whom  he  should  pay.  Held,  that  no  forfeit- 
ure was  Incurred  by  failure  to  pay  the  premium  when 
due. 

JN  error  to  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Mississippi.  The  facts 
appear  in  the  opinion. 

Mr.  Justice  Bbadlet  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  a  policy  of  life  insuranoe,  is- 
sued by  the  plaintiffs  in  error  (the  defendants  below, 
a  New  York  corporation  doing  business  in  the  city  of 
New  York),  on  the  Uth  of  November,  1868,  for  the 
sum  of  $5,000,  on  the  life  of  Edward  C.  Eggleston.  a 
resident  of  the  State  of  Mississippi,  for  the  benefit  of 
his  children,  Louisa  and  Thomas,  and  in  consideration 
of  an  annual  premium  of  $306,  payable  (after  the  flrst 
premium)  semi-annually,  one-half  on  the  Uth  of  No- 
vember, and  one-half  on  the  11th  of  May  in  each  year. 
The  policy  contained  the  usual  condition  that  if  the 
premiums  were  not  paid  on  or  before  the  respective 
days  named,  together  with  any  interest  that  might  be 
due  thereon,  the  company  should  not  be  liable.  The 
following  clause  was  added:  '*A11  receipts  for  pre- 
miums are  to  be  signed  by  the  preeitoit  or  aotuazy. 

Digitized  by  VjOO^^^ 
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Agents  for  the  company  are  not  authorized  to  make, 
alter,  discharge  contracts,  or  waive  forfeitures.*'  £g- 
gleston  died  on  the  5th  of  January,  1872. 

The  defense  set  up  on  the  trial  was,  that  the  policy 
was  forfeited  by  the  failure  of  the  assured  to  pay  the 
last  installment  of  premium,  which  fell  due  on  the  11th 
of  November,  1871.  The  cause  was  ^ried  by  a  jury, 
and  the  only  question  raised  by  the  bill  of  exceptions 
and  brought  here  for  review  is,  whether  the  judge 
properly  left  to  the  jury  the  question  of  fact  which  was 
made  by  the  plaintiffs  below  in  answer  to  the  alleged 
forfeiture.  The  case  presented  on  the  trial,  as  shown 
by  the  bill  of  exceptions,  was  as  follows : 

The  plaintiffs  proved  that  the  policy  of  insurance 
mentioned  in  the  declaration  was  delivered  and  the 
first  premium  received  thereon  by  one  Stephens,  a 
local  agent  of  the  defendant,  in  Columbus,  Mississippi, 
and  that  £.  C.  Eggleston,  upon  whose  life  said  policy 
was  issued,  then  and  up  to  his  death  resided  in  the  im- 
mediate vicinity;  that  soon  after  issuance  of  said 
policy  the  agency  of  said  Stephens  was  revolted  and  no 
other  agent  appointed  at  that  place;  that  said  Eg- 
gleston was  notified  by  defendant  to  pay  the  next 
premium  falling  due  to  Johnson  &  Ck).,  their  agents 
at  Savannah,  Georgia,  and  that  he  was  also  notified 
to  pay  the  subsequent  premiums  to  B.  G.  Humphreys 
&  Co.,the  defendant's  agents  at  YiclEsburgfMississippi, 
except  the  one  falling  due  November  the  11th,  1871, 
all  the  other  premiums  falling  due  before  the  death 
of  said  E.  C.  Eggleston  having  been  paid.  It  was 
also  testified  by  the  sons  of  said  E.  C.  Eggleston 
and  by  Goodwin,  the  cashier  of  the  bank  through 
which  the  other  payments  had  been  made,  that  if  any 
notice  was  given  by  the  defendant  to  said  Eggleston 
to  whom  and  where  the  said  premium  due  the  Uth 
day  of  November,  1871,  should  be  made,  they 
did  not  know  it;  and  that  said  Goodwin  had  the 
money  to  pay  the  said  premium,  which  would  have 
been  paid  had  the  notice  been  given ;  and  after  said 
premium  became  due  and  payable,  said  Gk>odwin,  for 
said  Eggleston,  telegraphed  to  Johnson  &  Co.,  at 
Savannah,  Georgia,  inquiring  to  whom  payment  should 
be  made,  who  replied  to  telegraph  to  B.  G.  Humphreys 
&Co.,  at  Yicksburg;  that  B.  G.  Humphreys  &  Co. 
replied  to  make  payment  to  Baskerville  &  Yates,  sub- 
agents  at  Macon,  Mississippi,  who  held  the  payment 
receipt.  On  December  80th,  1871,  a  friend  of  said  Eg- 
gleston tendered  payment  of  the  premium  to  Basker- 
ville A  Yates,  which  they  refused  unless  a  certificate 
of  health  was  furnished;  said  Eggleston  was  then  sick, 
and  died  on  the  6th  of  January,  1872.  One  Williams, 
a  clerk  of  Baskerville  k  Yates  in  their  insurance  busi- 
ness, and  a  witness  for  defendant,  testified  that  on  the 
first  of  November,  1871,  he  mailed  a  notice  post-paid 
to  said  Eggleston,  addressed  to  him  at  Columbus,  Mis- 
sissippi, to  make  payment  to  Baskerville  k  Yates, 
agents  at  Macon,  Mississippi,  and  that  they  held  the 
proper  premium  receipt.  Macon,  Mississippi,  it  was 
found,  is  thirty  miles  from  Columbus  by  railroad. 

Upon  this  evidence  the  judge  charged  the  jury  as 
follows:  **The  non-payment  of  the  premium  is  ad- 
mitted, and  if  nothing  more  appears  from  the  evidence 
the  plaintiffli  will  not  be  entitled  to  recover.  To  avoid 
the  defense,  it  is  insisted  by  the  plaintiffithat  the  non- 
payment was  caused  by  the  defendant's  not  having 
given  to  the  said  Eggleston  notice  of  the  place  where 
payment  was  required,  and,  therefore,  the  fault  of  the 
company ,  and  not  that  of  Ejggleston  or  the  plaintiflb. 
The  onus    of  proving  the  cause  for  non-payment  is  on 


the  plaintiflb.  [If  you  shall  believe  from  the  evidence 
that  the  payments  of  the  premiums  had  before  that  time 
been  made  to  such  agents  as  the  company  had  desig- 
nated from  time  to  time,  and  of  which  and  to  where 
said  Eggleston  was  given  notice  by  the  defendant,  and 
that  no  such  notice  was  given  to  said  Eggleston  before 
the  time  of  the  non-paid  premium  fell  due,  and  that  as 
soon  as  he  did  thereafter  receive  such  notice  he  did 
tender  to  the  designated  agent  the  premium  due,  and 
that  such  failure  to  pay  was  caused  by  the  want  of  such 
notice,  then  the  policy  was  not  forfeited,  and  the 
plaintifllls  will  be  entitled  to  recover  the  amount  of  the 
policy,  with  six  per  cent  interest  from  sixty  days  after 
the  company  was  notified  of  the  death  of  Eggleston, 
less  the  amount  of  any  unpaid  premiums,  with  like 
interest,  up  to  the  death  of  said  Eggleston.]  If  you 
shall  believe  from  the  evidence  that  the  notices  before 
given  were  by  letter  through  the  mail,  and  that  the 
agent  of  the  company  authorized  to  receive  payments 
of  the  premium  mailed  to  said  Eggleston  at  his  post- 
office  such  notice  within  such  time  as  by  due  course  of 
mail  he  would  have  received  it,  and  within  a  reasona- 
ble time  for  Eggleston  to  make  payment,  then  Eggles- 
ton will  be  held  to  have  received  such  notice,  and  the 
plaintiffis  will  not  be  entitled  to  recover.  The  onus  or 
burthen  of  proof  of  such  notice  having  been  given  is 
on  the  defendant."  The  defendant  excepted  to  so  much 
of  said  charge  as  is  included  in  brackets. 

We  have  recently,  in  the  case  of  Ltfe  insurance 
Company  v.  Norton,  96  U.  S.— ,  shown  that  forfeitr 
ures  are  not  favored  in  the  law,  and  that  courts  are 
always  prompt  to  seize  hold  of  any  circumstances  that 
indicate  an  election  to  waive  a  forfeiture,  or  an  agree- 
ment to  do  so  on  which  the  party  has  relied  and  acted. 
Any  agreement,  declaration,  or  course  of  action  on  the 
part  of  an  insurance  company  which  leads  a  party  in- 
sured honestly  to  believe  that  by  conforming  thereto 
a  forfeiture  of  his  policy  will  be  incurred,  followed  by 
due  conformity  on  his  part,  will,  and  ought  to,  estop 
the  company  from  insisting  upon  the  forfeiture,  though 
it  might  be  claimed  under  the  express  letter  of  the 
contract.  The  company  is  thereby  estopped  from  en- 
forcing the  forfeiture.  The  representations,  declara- 
tions ,  or  acts  of  an  agent,  contrary  to  the  terms  of  the 
policy,  of  course,  will  not  be  sufficient  unless  sanc- 
tioned by  the  company  itself.  Inwranoe  Co.  v.  Motory, 
96  U.  S.— .  But  where  the  latter  has,  by  its  course  of 
action,  ratified  such  declarations,  representations  or 
acts,  the  case  is  very  different. 

In  the  present  case  it  appeared  that  the  company  had 
discontinued  its  agency  at  the  place  of  residence  of  the 
insured  soon  after  the  policy  was  issued,  and  had  given 
him  notice  by  mail,  from  time  to  time,  as  the  premium 
installments  became  due,  where,  and  to  whom  to  pay 
them ;  sometimes  at  Savannah,  several  hundred  mllest 
and  sometimes  at  Yicksburg,  a  hundred  and  fifty  miles, 
from  hlB  residence.  Such  notice,  it  would  seem,  had 
never  been  omitted  prior  to  the  maturity  of  the  last 
installment.  The  effect  of  the  judge's  charge  was, 
that  if  this  was  the  fact,  and  if  no  such  notice  had 
been  given  on  that  occasion,  and  the  failure  to  pay  the 
premium  was  solely  due  to  the  want  of  such  notice,  it 
being  ready,  and  being  tendered  as  soon  as  notice  was 
given,  no  forfeiture  was  incurred.  We  think  the 
charge  was  correct  under  the  circumstances  of  this 
case.  The  insured  had  good  reason  to  expect  and  to 
rely  on  receiving  notice  to  whom  and  where  he  should 
pay  that  installment.  It  had  idways  been  given  before; 
the  office  of  the  company  was  a  thousand  miles  Away ; 
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and  they  had  nlwnja  directed  him  to  pay  to  an  agent, 
but  to  different  ac^nts  at  different  timet. 

Although,  as  we  held  in  the  case  of  Insurance  Com- 
pany y.  Davis,  95  U.  8.  425,  the  legal  effect  of  a  policy, 
when  nothing  appears  to  the  contrary,  may  be  that  the 
premium  is  payable  at  the  domicile  of  the  company, 
yet  it  cannot  t>e  expected  or  understood  by  the  parties 
that  the  policy  is.  In  ordinary  circumstances,  to  be 
forfeited  for  a  failure  to  tender  the  premium  at  such 
domicile,  when  the  insured  resides  in  a  distant  State 
and  has  been  in  the  habit,  under  the  oompany*s  own 
direction,  to  pay  an  agent  there ;  and  has  received  no 
notice  that  the  contrary  will  be  required  of  him.  He 
would  have  a  just  right  to  say  that  he  had  been 
misled. 

Let  us  look  at  the  matter  as  it  stands.  The  business 
of  life  insurance  is  in  the  hands  of  a  few  lai^  compa- 
nies, who  are  generally  located  in  our  large  commercial 
cities.  Take  a  company  located,  like  the  plaintiff  in 
error,  in  New  York,  for  example.  It  solicits  business 
in  every  State  of  the  Union,  where  it  is  represented  by 
its  agents,  who  issue  policies  and  receive  premiums. 
Ck>uld  such  a  company  get  one  risk  where  it  now  gets 
ten,  if  it  was  expected  or  understood  that  It  was  not 
to  have  local  agents  accessible  to  the  parties  insured  to 
whom  premiums  could  be  paid,  instead  of  having  to 
pay  them  at  the  home  office  in  New  York?  The  uni- 
versal practice  is  otherwise.  Local  agents  are  em- 
ployed. The  business  could  not  be  conducted  on  its 
present  basis  without  them.  Now  suppose  the  local 
agent  is  removed,  or  ceases  to  act,  without  the  knowl- 
edge of  the  policy-holders,  and  their  premiums  become 
due,  and  they  go  to  the  local  office  to  pay  them,  and 
find  no  agent  to  receive  them ;  are  these  policies  to  be 
forfeited?  Would  the  plaintiff^  in  error,  or  any  othw 
company  of  good  standing,  have  the  courage  to  say  so  ? 
We  think  not.  And,  why  not?  Simply  l>eoause  the 
policy-holders  would  have  the  right  to  rely  on  the 
general  understanding  produced  by  the  previous  course 
of  business  pursued  by  the  company  itself,  that  pay  • 
ment  could  l>e  made  to  a  local  agent,  and  that  the 
company  would  have  such  an  agent  at  hand,  or  reason- 
ably accessible.  We  do  not  say  that  this  course  of 
business  would  alter  the  written  contract,  or  would 
amount  to  a  new  contract  relieving  the  parties  from 
their  obligation  to  pay  the  premium  to  the  company, 
if  they  can  find  no  agent  to  pay  to.  That  obligation 
remains.  But  we  are  dealing  with  the  question  of 
forfeiture  for  not  paying  at  the  very  day ;  and,  in 
reference  to  that  question,  it  is  a  good  argument  in  the 
mouths  of  the  insured  to  say :  **  Your  course  of  busi- 
uess  led  us  to  believe  that  we  might  pay  our  premiums 
at  home,  and  estops  you  from  exacting  the  penalty  of 
forfeiture  without  giving  us  reasonable  notice  to  i>ay 
elsewhere."  The  course  of  business  would  notpr^ 
vent  the  company,  If  It  saw  fit,  from  discontinuing  all 
Its  agencies,  and  requiring  the  payment  of  premiums 
at  Its  counter  in  New  Yorlc  But,  without  giving 
reasonable  notice  of  such  a  change,  It  could  not  insist 
upon  a  forfeiture  of  the  policies  for  want  of  prompt 
payment  caused  by  their  failure  to  give  such  notice.  In 
the  case  of  Insurance  Co.  v.  Davis^  cited  above,  the 
agent's  powers  were  discontinued  by  the  occurrence 
of  the  war,  of  which  all  persons  had  notice ;  and  the 
law  of  non-Intercourse  between  belligerents  prevented 
any  payment  at  all;  and  the  policy  became  forfeited 
and  ended  without  any  fault  attributable  to  either  of 
the  parties.  That  case,  therefore,  was  entirely  differ- 
ent from  the  present;  and  it  was  in  consequence  of 


such  forfeiture  In  the  absence  of  fault  that  wehefd,  in 
the  case  of  Insurance  Co.  v.  SUUham^  98  U.  S.  24,  that 
the  Insured  was  entitled  to  recover  the  equitable  value 
of  his  policy. 

In  the  present  case  It  seems  to  us  that  the  charge  of 
the  judge  was  In  substantial  conformity  to  the  princi- 
ples we  have  laid  down.  The  insured,  residing  in  the 
State  of  Mississippi,  had  always  dealt  with  agents  of 
the  company,  located  either  In  his  own  State,  or  within 
some  accessible  distance.  He  had  originally  taken  his 
policy  from,  and  had  paid  his  first  premium  to,  such 
an  agent ;  and  the  company  had  always,  until  the  last 
premium  became  due,  given  him  notice  what  agent  to 
pay  to.  This  was  necessary,  because  there  was  no 
permanent  agent  In  his  vicinity.  The  judge  rightly 
held  that,  under  these  circumstances,  he  had  reason- 
able cause  to  rely  on  having  such  notice.  The  com- 
pany Itself  did  not  expect  him  to  pay  at  the  home 
office ;  It  had  sent  a  receipt  to  an  agent  located  within 
thirty  miles  of  his  residence ;  but  he  had  no  knowledge 
of  this  fact— at  least,  such  was  the  finding  of  the 
jury  from  the  evidence. 

We  think  there  was  no  error  in  the  chaige,  and  the 
judgment  of  the  Circuit  Court  must  be  affirmed. 


RECENT  AMERICAN  DECISIONS. 

BUPRBMB  OOUBT  OF  WISCONSIN.  APRIL.  1878.* 
ANTMADS. 

Liability  of  opener  of  dog  for  b-espass  by  dog.— One 
whose  dog,  while  trespassing  upon  the  close  of  another 
person,  kills  a  domestic  animal  of  the  owner  of  the 
close,  is  liable  to  pay  fuU  compensation  for  the  whole 
injury,  though  he  had  no  previous  knowledge  of  any 
vicious  propensity  of  the  dog.    Chanoi  v.  Larson . 

CONTRIBUTORY  NEOLIGKNCS. 

SUght  oontrOnUory  negligence  wiU  not  prevent  recovery. 
—It  Is  the  settled  law  of  this  State,  that  *'  slight  negli- 
gence *'  Is  not  a  slight  want  of  ordinary  care,  but 
merely  a  want  of  extraordinary  care  {Dr^ier  v.  Filch- 
burg,  22  Wis.  675,  and  other  cases  in  this  court) ;  and 
such  negligence  on  plaintiff's  part  will  not  prevent  a 
recovery  for  injuries  caused  by  a  defective  highway. 
Oriffin  V.  Toum  of  WULow. 

MUNIOIPAL  OOBPOBATION. 

1.  Negligence  of:  defective  streets :  when  unsafety  matter 
of  laiD.— There  being  a  depression  In  one  of  the  trav- 
eled streets  of  a  city,  the  authorities  raised  one-half 
in  width  of  the  street  over  the  depression,  by  em- 
bankment some  six  feet  high  In  the  middle  and  gradu- 
ally lessening  toward  each  end ;  and  the  side  of  the 
embankment,  next  to  that  half  of  the  street  which  was 
left  ill  its  natural  state  was  precipitous  and  without  rail- 
ing or  barrier.  Held,  that  the  street  was  unsafe,  as  a 
matter  of  law,  even  though  each  half  was  safe  by  It- 
self.   Prledenua  v.  City  qf  Mineral  Point 

2.  Fact  that  municipality  has  no  mecms  to  repair^  no 
de/ensp.  to  action  for  injury  from  unsafe  street.— Proof 
in  such  a  case  that  the  defendant  municipality  has 
expended  all  the  means  at  its  disposal  in  repairing  its 
streets  will  not  excuse  It,  every  municipality  being 
bound,  at  its  peril,  to  keep  its  highways  in  sufficient 
repair,  or  to  take  precautionary  means  to  protect  the 
public  against  danger  of  Insufficient  highways.  lb. 

3.  Contributory  negligence  by  driver  of  private  car- 
riage imputable  to  otmer.— The  driver  of  a  private  con- 


*  From  O.  M.  Conover,  Esq.,  State  Beporter.    To  appear 
in  48  Wisconsin  BeporU. 
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▼eyanoe  is  the  agent  of  the  person  in  saoh  conveyance, 
BO  that  his  negligence,  contributing  to  the  injury  com- 
plained of  by  such  person  as  caused  by  a  defective 
highway,  will  defeat  the  action.  {HouSt  v.  Fviion^  29 
Wis.  288,  as  to  this  point  approved.)  lb. 

4.  Penal  actiona  iohen  civd  octiorts.—  Penal  actions 
for  such  violations  of  municipal  ordinances  as  are  not 
cdso  mitdemeanorB  are  cMl  actions.  (R.  8.,  ch.  156,  § 
1.  Boscobely.  Buobee^  41  Wis.  68,  explained.)  PrtH- 
dent,  etc,  of  PlaUeffOU  v.  BeU. 

6.  Power  of,  to  regulait  howB  of  dLoHng  of  soloons.— 
Municipal  authorities  empowered  by  charter  to  regu- 
late saloons,  make  ordinances  for  the  government  and 
good  order  of  the  municipality,  and  prescribe  penal- 
ties for  their  violation,  may  by  ordinance  require  the 
dosing  of  liquor  saloons  at  a  reasonable  hour  (in  this 
)10o*clockP.  M.)  lb. 


STATTTTB  OF  FBAITDB. 

Sale  of  inJterest  in  ntandino  Umber  sale  of  iniereait  in 
land.— A  sale  of  an  interest  In  standing  timber,  or  of 
an  interest  in  a  contract  of  sale  of  standing  timber, 
is  a  sale  of  an  interest  in  land ;  and  if  by  parol  and 
wholly  unexecuted,  is  void  under  the  statute  of  frauds. 
Danieia  v.  BaiUy, 

OOUBT  OF  APPBALS,  MABTLAND.* 

BBOKABAOB. 

Right  of  brokers  to  lien,  -—  Brokers  do  not  usually 
possess  the  right  of  general  lien,  though,  like  other 
agents,  they  may  l>e  in  a  situation  to  exercise  the  right 
of  particular  lien.  A  cargo  of  sugar  was  imported  by 
8.,  A.  &  Ck>.  under  letters  of  credit  from  the  plain tifliB> 
dated  July  27th,  1876,  and  arrived  in  Baltimore  under 
bills  of  lading  in  the  name  of  the  plaintilllB,  in  acoord- 
niice  with  the  agreement  between  the  plaintifliB  and  8., 
A.  Sl,  Co.  as  contained  in  the  letter  of  credit.  Upon 
the  arrival  of  the  vessel,  8.,  A.  &;  Co.  gave  a  receipt  to 
the  plaintifl^  for  the  sugar  specified  in  the  bill  of  lad- 
ing, in  which  it  was  stated  that  they  agreed  to  hold 
the  sugar  on  storage  as  the  property  of  the  plaintifliB, 
with  liberty  to  sell  the  same  and  account  to  them  for 
the  proceeds,  until  the  amount  of  drafts  drawn  on  8. 
&  B.  of  London,  in  pursuance  of  the  letter  of  credit, 
and  accepted  by  them  against  the  cargo  of  sugar, 
should  be  satisfactorily  provided  for.  The  cargo  was 
sold  to  McK.,  N.  &  Co.  of  Philadelphia,  through  the 
defendants  as  brokers,  but  before  it  was  all  delivered 
8.,  A.  &  Co.  failed,  on  the  26th  of  August.  The  de- 
fendants were  then,  on  the  27th  of  August,  authorized 
to  deliver  the  balance  of  the  cargo  and  to  draw  for  the 
proceeds.  Upon  the  receipt  of  the  money  from  the 
purchasers  the  defendants  retained  out  of  it  the 
amount  due  them  by  8.,  A.  &  Co.  for  brokerage  in 
selling  other  cargoes  imported  by  them  and  not  be- 
longing to  the  plaintifliB.  In  an  action  brought  by  the 
plaintiffs  against  the  defendants  to  recover  the  amount 
so  retained,  it  was  held,  Ist,  that  the  property  in  the 
sugar  was  in  the  plaintifb  under  the  letter  of  credit 
and  8.,  A.  &  Co.*s  trust  receipt;  2d,  that  the  prop- 
erty in  the  sugar  so  being  in  the  plaintifliB,  the  defend- 
ants had  no  lien  upon  It  for,  and  could  not  retain  out 
of  it,  the  amount  due  by  8.,  A.  &  Co.  for  brokerage 
effected  by  them ;  8d,  that  the  only  claim  the  defend- 
ants could  legally  assert  against  the  cargo  of  sugar  or 
its  proceeds  was  for  the  amount  of  brokerage  due 

*  To  appear  in  46  Maryland  Reports. 


them  for  effecting  a  sale  of  that  particular  cargo. 
Bcmry  v.  Boninger, 

OORPOBATION. 

L  Reservcttion  of  power  to  dUer  charter:  authority  of 
Legislature,—  Where  in  the  original  charter  of  a  rail- 
road company  the  Legislature  expressly  reserved  the 
power  to  alter,  repeal  or  annul  the  charter  at  pleasure, 
the  question  whether  a  proposed  amendment  of  the 
charter  Is  wise  or  consistent  with  the  public  interests 
imd  with  the  prosperity  of  the  company,  is  one  which 
by  the  charter  Is  made  to  depend  upon  the  wisdom  and 
discretion  of  the  Legislature,  and  is  not  a  question  to 
be  determined  by  the  courts.  This  construction  of 
the  terms  of  the  charter  is  part  of  the  contract,  and 
all  parties  dealing  with  the  company  acquire  and  hold 
their  rights  subject  to  the  reserved  power  of  the  Leg- 
islature to  alter,  repeal  or  annul  the  charter  at  its 
pleasure.  And  the  court  cannot  presume  that  the 
power  will  be  exercised  by  th«  Legislature  arbitrarily 
or  unjustly. 

2.  Reduction  of  forces :  validity  of  statute,—  In  the 
original  charter  of  the  Cumberland  and  Pennsylvania 
Railroad  Company,  the  Legislature  expressly  reserved 
the  power  to  alter,  repeal  or  annul  the  charter  at 
pleasure.  By  the  act  of  1876,  ch.  64,  modified  by  the 
act  of  1876,  ch .  80,  the  rates  of  toll  authorized  to  be 
charged  by  said  company  were  reduced.  Heid,  that 
both  acts  were  oonstltutlonaL  American  Coal  Co  ▼. 
Consolidated  Coal  Co^ 


RECENT  ENGLI8H  DECI8ION8. 

PABTKBBSHIP. 

Advance  by  iMiy  of  loan :  lender  to  share  in  profit  and 
loss :  Partnership  Amendment  (BoviWe)  Act,  1866  (28  <ft 
29  Vict.,  0.  86),  Sl.~By  an  agreement  made  between 
M.,  8.,  and  D.,  after  reciting  that  M.  and  8.  had  agreed 
to  become  partners  together  in  business  upon  the 
terms  and  subject  to  the  stipulations  with  each  other 
and  with  D.  thereinafter  contained,  and  reciting  the 
1st  section  of  the  Partnership  Amendment  Act,  1866, 
and  that  D.  had  agreed  to  lend  them  10,000{.  for  the 
purpose  of  investing  the  same  In  the  said  business,  it 
was  agreed  that  M.  and  8.  should  be  partners  together 
under  the  firm  of  H.  and  Co.  for  three  years  from  the 
1st  July,  1860;  that  the  capital  should  consist  of  the 
said  sum  of  10,0001.,  and  such  further  sum  as  might  be 
advanced  by  any  of  the  parties  to  the  agreement,  such 
sum  of  10,0001.  and  further  advances  to  bear  interest  at 
five  per  cent  per  annum ;  that  the  said  sum  of  10,0001. 
was  advanced  by  D.  to  M.  and  8.  by  way  of  loan 
under  the  1st  section  of  the  Partnership  Amendment 
Act,  1866,  and  should  not  be  considered  to  render  D.  a 
partner  In  the  said  business;  that  yearly  accounts 
current  should  be  remitted  to  D.,  and  the  yearly  profit 
or  loss  divided  between  D.,  M.,  and  8.  In  certain  pro- 
portions ;  that  In  case  of  the  death  of  any  of  the  part- 
ners, or  in  case  his  original  capital  of  10,0001.  should 
be  reduced  by  losses  to  one-half,  D.  should  have  the 
option  of  dissolving  the  partnership ;  and  that  In  case 
of  D.'s  death  his  executors  should  not  withdraw  b}8 
capital  until  the  expiration  of  the  contract.  The 
agreement  was  twice  renewed  for  two  successive 
periods  of  three  years  each  in  1872  and  1876.  M.  and 
8.  filed  a  liquidation  petition  In  1876,  and  D.  sought  to 
prove  In  the  liquidation  for  6717L,  being  the  amount 
of  further  advances  made  by  him  In  addition  to  the 
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10,0002.  origiually  advauoed.  Held  (affirming  the  de- 
cision of  Baoon,  C.  J.),  that  the  agreement  oonBtitn ted 
him  a  dormant  partner,  and  that  he  oonld  not  prove 
111  competition  with  the  creditors  of  the  firm.  Ct. 
App.,  Janaaiy  24,  1878.  Ex  parte  Dtlhaase,  Be  Mege- 
vand,  88  L.  T.  Rep.  (N.  8.)  106. 

8TA.TnTB  or  TRAUDB. 

Acceptance  andrtceipi:  acceptance  hy  agent. — ^De- 
fendant vertMUij  agreed  to  purchase  a  specific  qoan- 
titj  of  bariey  from  the  plaintiff,  on  the  terms  that  the 
balk  should  be  well  dressed  and  eqoal  to  sample.  The 
plaintiff  acoordinglj  delivered  an  installment  of  the 
barley  to  defendant,  whose  foreman  reoeiyed  it  and 
gave  a  receipt  marlced  **not  eqoal  to  sample.**  Next 
morning  defendant  himself  Inspected  the  bulk,  and 
wrote  immediately  to  plaintiff  refusing  to  accept  on 
the  ground  that  the  bariey  was  not  well  dressed  nor 
equal  to  sample.  Held  (affirming  the  decision  of  the 
Common  Pleas  Division),  in  an  action  by  plaintiff  for 
goods  sold  and  delivered  to  defendant,  that  there  was 
evidence  for  the  jury  of  an  acceptance  sufficient  to 
satisfy  section  17  of  the  Statute  of  Frauds.  Ct.  App., 
February  16, 1878.  KilMe  ▼.  GciHfh,  88  L.  T.  Rep.  (N. 
8.)aOi. 


RECENT  BANKRUPTCY  DECISIONS. 

AOKNOT. 

When  hahkrupt  agenl:  misapproprfattofk— The  bank- 
rupt, prior  to  the  commencement  of  the  proceedings, 
purchased  goods  of  one  Q.,  and  gave  therefor  four 
notes,  secured  by  a  mortgage  on  the  goods,  under  an 
agreement  to  sell  the  goods  and  apply  the  proceeds  to 
the  payment  of  the  notes,  even  before  maturity,  If 
sales  were  brisk  enough.  He  sold  part  of  the  goodsi 
and  appropriated  the  proceeds  to  his  own  use,  and  the 
remainder  came  into  the  hands  of  the  assignee.  JTeZd, 
that  the  banlcrupt  was  In  effect  an  agent  for  the  sale 
of  the  goods ;  that  the  goods  remaining  unsold  should 
go  to  Q.,  and  that  he  should  be  allowed  to  proye  as  an 
unsecured  creditor  for  the  goods  sold  by  the  l>anlcrupt 
and  misappropriated,  on  surrendering  the  notes  and 
mortgage.  U.  S.  Ciro.  Ct.,  Indiana.  Overman  t. 
Quick,  17  Nat.  Bankr.  Reg.  286. 

OONTRAOT. 

FiUng  petition  in  bankruptcy :  breach  cf  contract  for 
employment:  damages,— The  filing  of  a  petition  In 
bankruptcy  by  a  corporation  is,  ipso  facto,  such  a 
breach  of  a  contract  pf  employment  as  will  give  the 
employee  a  right  of  proof  for  damages  which  he  may 
have  sustained  thereby  against  the  estate  of  the 
corporation.  It  is  no  objection  to  a  proof  that  the 
court  or  a  jury  may  find  difficulty  in  assessing  dam- 
ages for  a  breach  of  an  absolutely  broken  contract; 
so  also  as  to  contingent  debts,  where  the  contingency 
happens  before  the  close  of  the  bankruptcy.  Where 
the  contract  of  employment  was  to  run  for  ten 
years,  and  the  parties  bound  themselves  in  the 
sum  of  ten  thousand  dollars  by  way  of  liquidated 
damages,  and  it  appears  that  in  a  prior  contract  the 
sum  had  been  called  both  a  penalty  and  liquidated 
damages:  ^eld,  that  it  was  a  penalty.  U.  8.  Dist.  Ct., 
Massachusetts.  Exparte  PoUard ;  In  re  EUiott  Felttng 
Mills,  17  Nat.  Bankr.  Reg.  228. 

SYIDSNOB. 

AuthenHcation  of  records:  certificate  of  discharge  in 
iKirOcrupec!/.— The  act  of  Congress. of  1790,  in  relation 
to  authentication  of  records,  does  not  relate  to  pro- 


ceedings in  the  Federal  courts.  A  certificate  of  dis- 
cbarge in  l>an)cruptcy,  signed  by  the  judge  and  attested 
by  the  clerk  under  the  seal  of  the  court.  Is  not  only 
sufficiently  authenticated,  but  is  precisely  the  means 
by  which  the  banlcrupt  Is  to  prove  and  to  have  the 
benefit  of  his  discharge.  Sup.  Ct,  Louisiana.  MiUer 
V.  Chandler,  17  Nat.  Bankr.  Beg.  261. 

JUBISDIOTION. 

When  State  court  has :  mortgage.— A  State  court  has 
jurisdiction  of  an  action  brought  by  an  assignee 
in  bankruptcy  to  foreclose  a  mortgage  belonging  to 
the  estate.  To  entitle  a  mortgagee  to  have  a  receiver 
appointed,  it  must  clearly  appear  that  the  mortgaged 
premises  are  an  Inadequate  security  for  the  debt,  and 
that  the  mortgagor,  or  other  person  personally  liable 
for  the  debt,  is  insolvent.  Sup.  Ct.,  4th  Dept.,  New 
York .  BurUngame  v.  Parce  etal.,  17  Nat.  Bankr.  Beg. 
246.  

FBXFUtMMOS. 

Surrender  of  proceeds  of,  can  only  be  made  to  aa^ 
signee,—P.  &  D.,  being  insolvent,  made  an  assignment 
of  all  their  copartnership  property  to  **  A,**  their  larg- 
est creditor,  upon  which  they  were  adjudicated  bank- 
rupt. At  the  first  meeting  of  creditors.  A,  having 
sold  out  the  partnership  goods  and  collected  Its  notes 
and  accounts  In  part,  appeared  before  the  register  and 
offered  to  surrender  to  him  a  roll  of  nncounted  bills 
as  the  net  proceeds  of  the  fraudulent  preference,  to 
prove  his  debt  and  vote  for  assignee.  Held,  that  the 
surrender  of  .a  fraudulent  preference  can  only  be  made 
to  the  assignee,  and  pending  his  appointment  and 
qualification  the  proof  of  debt  must  be  postponed, 
and  the  offer  of  the  preferred  creditor  to  vote  for 
assignee  be  denied.  U.  8.  Dist.  Ct.,  £.  D.  North 
Carolina.  In  re  Parham  A  Dunn,  17  Nat.  Bankr.  Reg. 
300. 

TBADmCAK. 

Who  is,  ufUhinmeaning  of  bankrupt  law :  firm:  manu- 
facturing  corporatton.— The  word  "tradesman,**  as 
used  in  section  5110  of  the  U.  8.  Revised  Statutes, 
refers  to  a  smaller  class  of  merchants.  The  members 
of  a  firm  which  owns  a  farm  and  carries  onfbusiness  In 
connection  therewith,  but  who  have  not  carried  on 
any  business  of  merchandising  or  held  themselves  out 
to  the  community  in  that  capacity,  are  not  **  trades- 
men **  within  the  meaning  of  the  act.  Nor  will  their 
connection  with  a  manufacturing  corporation  as  stock- 
holders and  officers  constitute  them  merchants  or 
traders  where  such  corporation  la  not  itself  In  bank- 
ruptcy. U.  8.  Ciro.  Ct.,  B.  D.  MissourL  In  re  Stick- 
ney,  17  Nat.  Bankr.  Beg.  806. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

OORPOBATB  STOCK. 

Holder  cf,  as  collateral  security,  liable  for  unpaid  bal- 
ance thereon.— Aji  assignee  of  corporate  stock  who  has 
caused  it  to  be  transferred  to  himself  on  the  books  of 
the  company,  and  holds  It  as  collateral  security  for  a 
debt  due  from  his  assignor,  is  liable  for  unpaid  balances 
thereon  to  the  company,  or  to  the  creditors  of  the  com- 
pany after  it  has  become  baulcrupt.  Judgment  of  U. 
8.  Circuit  Court,  N.  D.  Illinois,  afih-med.  PulUrujui, 
plaintiff  in  error,  v.  Upton,  assignee.  Opinion  by 
Strong,  J. 

OOSTB. 

Printtfig  records  of  court  taxed  to  losing  party.— The 
provision  of  the  act  of  Congress,  passed  March  8, 1877, 
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as  to  the  expense  of  printing  the  records  of  the  Sa- 
preme  Court,  is  still  in  force,  and  the  cost  of  such 
priutiufc  paid  by  the  government  most,  by  law,  be 
taxed  to  the  losing  party.  Indianapolis  A  St  Louis  R, 
R.  Co.  ▼.  Vance.    Opinion  by  Walte,  C.  J. 

JBVUiBNOB. 

Parol  testimony  to  vary  written  instrument:  tihowino 
absolute  deed  to  be  a  mortgage. ^The  rule  which  ex- 
cludes parol  testimony  to  contradict  or  vary  a  written 
instrument  has  reference  to  the  language  used  by  the 
parties.  Tliat  cannot  be  qualified  or  varied  from  its 
natural  import,  but  must  speak  for  itself.  The  rule 
does  not  forbid  an  inquiry  into  the  objects  and  pur- 
poses of  the  parties  in  executing  and  receiving  the  in- 
strument. Thus  it  may  be  shown  that  a  deed  was 
made  to  defraud  creditors,  or  to  give  a  preference,  or 
to  secure  a  loan,  or  for  any  other  object  not  apparei^t 
on  its  face.  These  purposes  and  objects  are  always 
considered  by  a  court  of  equity,  and  constitute  the 
principal  grounds  of  its  jurisdiction,  which  is  exer- 
cised to  give  effect  to  them,  or  to  restrain  them  so  as 
to  prevent  fraud  or  oppression  and  to  promote  justice. 
Accordingly  a  deed  absolute  in  form,  and  recorded  as 
such,  may  be  shown  to  be  a  mortgage  by  parol  testi- 
mony. Decree  of  Supreme  Court  of  District  of  Colum- 
bia reversed.    Peugh^appeOantyV.  Davis. 

STATUTE  OW  IILAUDS. 

Part  delivery,  what  constitutes :  when  question  for  jury: 
liquor  and  lo&els.— Defendant,  while  in  New  York,  or- 
dered over  $4,000  worth  of  spirituous  liquor  from  plain 
tifb,  to  be  sent  to  him  in  Michigan.  At  the  time,  and 
as  part  of  the  agreement  for  the  sale  of  the  liquors, 
plaiutiffB  agreed  to  furnish  certain  labels,  which  were 
copyrighted  and  furnished  exclusively  by  them,  and 
which  added  value  to  the  liquor  when  attached  to  the 
paoJEsges  containing  it,  without  extra  charge.  The  la- 
bels were  delivered  to  defendant  in  New  York  and  the 
liquors  shipped  to  him  in  Michigan.  By  the  laws  of 
the  latter  State,  the  sale  of  spirituous  liquor  is  forbid- 
den, and  contracts  founded  on  such  sale  are  void. 
Held,  that  it  was  for  the  juiy  to  determine  whether 
the  labels  constituted  a  part  of  the  goods  sold  to  de- 
fendant so  as  to  render  a  delivery  of  them  in  New 
York  a  sufficient  delivery  within  the  statute  of  frauds, 
and  thus  render  the  contract  a  New  York  one  and  not 
a  Micliigan  one,  and  notes  given  for  the  purchase-price 
of  the  liquors  valid,  and  a  verdict  for  plaintiff  on  such 
notes  would  not  be  set  aside.  Judgment  of  U.  8.  Cir- 
cuit Court,  B.  D.  Michigan,  affirmed.  Qairfidd,  viain- 
tiff  in  errorj  v.  Paris.    Opinion  by  CUfford,  J. 

TBUSTB* 

When  court  wHlnot  remove  trustee:  mutual  ill-^JolU 
between  trustee  and  ceslwi  que  trusts  Complainant 
brought  her  bill  in  chancery  to  have  defendant 
removed  from  his  place  as  trustee  in  a  deed  made  to 
secure  to  her  the  payment  of  a  bond  for  $88,000,  which 
was  in  defendant's  possession,  and  which  she  iHrayed 
might  be  delivered  to  her.  Defendant  asserted  a  Uen 
on  the  bond  for  $6«000  for  legal  services  rendered  to 
complainant.  Held,  (1)  that  while  in  a  case  where 
the  trustee  has  a  discretionary  power  over  the  rights 
of  the  cestui  que  trust,  and  lias  duties  to  discharge 
which  necessarily  bring  him  Into  personal  intercourse 
with  the  latter,  a  state  of  mutual  iU-will  or  hostile 
feeling  may  justify  a  court  in  removing  the  trustee, 
it  is  not  sufllcient  cause  where  no  such  intercourse  is 
required  and  the  duties  are  merely  formal  and  minis- 


terial, and  no  neglect  of  duty  or  misconduct  is  estab- 
lished against  the  trustee.  Decree  of  Supreme  Court 
of  District  of  Columbia  reversed.  McPherson  v.  Cox. 
Opinion  by  Miller,  J.  Walte,  C.  J.,  dissented. 

2.  Cordract  as  to  payment  of  lawyer  for  services  when 
not  champertous  nor  void  under  statute  of  frauds.—  A 
contract  to  pay  a  specific  sum  of  money  to  a  lawyer 
for  his  services  in  a  suit  concerning  real  estate  out  of 
the  proceeds  of  said  land  when  sold  by  the  client,  if 
recovered,  is  not  champertous,  because  he  neither  pays 
costs  nor  accepts  the  land  or  any  part  of  it  as  his  com- 
pensation. Nor  is  it  void  under  the  statute  of  frauds 
because  not  in  writing,  for  it  m4iy  be  performed  within 
the  year.  lb. 

8.  Lien  of  attorney  on  seouriUes  in  his  hands  for 
services.— The  land  being  recovered  in  the  action  in 
which  the  attorney  was^employed,  and  sold  by  the 
owner  for  $88,000,  for  which  a  bond  was  taken  and  left 
with  the  attorney,  he  has  a  lien  on  the  bond  for  his 
fee,  both  by  express  contract  and  by  reason  of  the 
lien  which  the  law  gives  an  attorn^  on  the  papers  of 
his  client  left  in  his  tiands,  for  any  balance  due  him 
for  services.   lb. 

4.  Attorney  also  trustee :  lien  of,  on  trust  seourtttes. — 
Where,  under  the  circumstances  mentioned,  the  client 
brings  a  bill  in  chancery  to  remove  the  attorney  from 
his  position  as  trustee  in  a  deed  to  secure  the  pur- 
chase-money and  for  a  delivery  of  the  bond,  it  is  the 
du^  of  the  court  to  decide  on  the  existence  and 
amount  of  the  lien  set  up  by  the  attorney  in  his 
answer,  and  to  decree  the  delivery  of  the  bond  on 
payment  of  amount  of  the  lien,  if  one  be  found  to 
exUt.  lb. 

Practice:  faUure  to  JUe  cross-MU.— Though  the  de- 
fendant, by  neglecting  to  file  a  cross-bill,  can  have  no 
decree  for  affirmative  relief,  it  is  proper  that  the 
court  should  establish  the  conditions  on  which  the 
delivery  of  the  bond  to  complainant,  according  to  the 
prayer  of  the  bill,  should  be  made,  and  require  it  to 
be  done  on  that  condition  being  complied  with.  lb. 
» 

COURT  OF  APPBALS  ABSTRACT. 

APPBAL. 

What  is  not  appealable  order  to  this  court :  discretion : 
opening  judgment  by  default.— When  a  defendant  asks 
to  have  a  judgment  by  default  opened,  the  sufficiency 
of  the  excuse  given  by  him  for  suffering  the  default, 
and  the  propriety  of  granting  him  the  relief  which  he 
asks  are  matters  within  the  discretion  of  the  court 
below,  and  the  order  Is  not  appealable  to  this  court. 
It  is  not  rendered  appealable  by  section  190,  snb-dlvls- 
ions  *i  and  8  of  the  new  Code,  which  excludes  from  re- 
view here,  orders  made  during  the  pendency  of  the 
action.  Besides  the  case  is  expressly  provided  for  by 
section  1887  of  the  new  Code,  which  declares  that  an 
appeal  from  an  order  made  after  judgment,  brings  up 
questions  not  resting  In  discretion.  Appeal  dismissed. 
Lam-enoe  v .  Farley .  Opinion  by  Rapallo,  J. 
[Decided  March  28, 1878.] 

CX)NTBAOT. 

Mutuality :  statute  of  frauds :  sale  of  personal  prop- 
erty .—Where  there  Is  a  parol  agreement  to  sell  per- 
sonal property  over  $60  in  value,  and  an  agreement  In 
writing  signed  by  the  purchaser  only  and  delivered  by 
him  to  the  seller,  there  Is  a  binding  agreement  which 
OMi  be  enforced  against  the  purchaser,  and  he  cannot 
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defeat  the  aotion  on  the  ground  of  a  want  of  mntoal- 
ity.  Judgment  below  alfirmed.  Mtuan  t.  t>eeker. 
Opinion  by  Earl,  J. 

2.  Measure  of  damages  for  breach  of  contract  of  $ale, 
^In  case  of  a  failure  of  the  buyer  to  perform,  the 
seller,  In  this  State,  has  his  election  to  consider  the 
property  his  own,  the  buyer  having  forfeited  his  right 
under  the  contract,  or  as  belonging  to  the  buyer.  In 
the  former  case  his  remedy  is  to  sue  the  buyer  for 
damages  in  not  taking  the  stoclc,  and  the  measure  of 
damage  is  the  difference  between  the  contract  price 
and  the  market  price.  In  the  latter  case  he  may  sell 
the  property  as  the  agent  for  the  purchaser,  and  apply 
the  proceeds  upon  the  purcliase-price,  and  recover  the 
balance,  if  any,  or  he  may  sue  for  the  purchase-price, 
lb. 
[Decided  Februaiy  22, 1878.] 


/ 


OOVMJUANT, 


By  grantee  limiting  use  of  real  property :  rights  of  hen- 
tftdairy :  estoppel.— H.,  the  owner  of  six  lots,  four  on  6th 
ave.  and  two  on  26th  street,  which  occupied  the  entire 
block  from  28th  to  27th  street,  excepting  a  single  cor- 
ner lot,  conveyed  lots  to  various  persons,  successively 
—A,  B,  G,  and  plaintiff.  In  the  deed  given  to  each 
and  signed  by  each  grantee,  as  well  as  the  grantor,  the 
grantee  covenanted  that  neither  he  nor  his  heirs,  etc, 
would  **  erect  upon  said  lot  any  other  building  than  a 
genteel  dwelling-house,  etc.,  but  not  to  a  greater 
depth  than  fifty  feet,'*  which  covenant  was  declared 
to  be  a  continuing  covenant  for  the  benefit  of  the 
owner  of  lots,  then  owned  by  H.,  so  that  the  same 
might  have  **  freedom  of  air,  light  and  vision."  De- 
fendant who  took  title  under  the  conveyance  third 
in  order  (from  H.  to  C),  notified  laaintiff  that  he  in« 
tended  to  erect  a  building  more  than  fifty  feet  in  depth, 
which  building  would  interrupt  the  view  from  plain- 
tiff's  house,  which  was  on  28th  street,  and  render  it 
less  desirable  as  a  residence.  In  an  action  to  restrain 
the  erection  of  such  building,  fceld,  (1)  that  defendant's 
notice  that  he  intended  to  violate  the  covenant  was 
sufficient  to  authorize  a  court  of  equity  to  interfere 
to  prevent  him ;  (2)  that  the  fact  that  the  owner  of  the 
lot  conveyed  to  A,  had  erected  an  obstruction  In  vio- 
lation of  the  agreement  in  his  deed,  even  if  plaintiff 
acquiesced,  would  not  relieve  defendant  so  long  as 
the  performance  of  his  covenant  was  of  substantial 
value  to  plaintiff;  (8)  that  the  fact  that  plaintiff  had  ac- 
quiesced in  the  change  of  some  of  the  buildings  on  the 
lots  other  than  hers,  to  a  hotel,  would  not  deprive  her 
of  a  right  to  relief,  and  (4)  that  a  permission  given  by 
plaintiff  to  the  grantee,  from  her,  of  one  of  the  lots 
on  6th  ave.,  which  was  conveyed  to  her  by  H.,  to  erect  a 
building  more  than  fifty  feet  deep,  would  not  relieve 
defendant  unless  it  was  shown  that  plaintiff  thereby 
destroyed  her  easement,  and  it  was  upon  defendant 
to  show  this.  Judgment  below  modified,  LoUimeT  v. 
Livermore,  Opinion  by  Barl,  J. 
[Decided  January  16, 1878.] 

■QUITABIA  AOnON. 

fFTien  6^tor  does  nothold  property  in  trust  for  cred- 
itor.— PlalntUBi  agreed  to  construct  a  railroad  for  a 
con^pauy  upon  terms  mentioned,  and  In  case  they  did 
not  comply  with  their  agreement,  to  forfeit  the  rights 
and  franchises  secured  to  them  therein.  They  did 
nothing  under  the  agreement  but  advanced  £14,000 
which  was  used  in  constructing  the  road.    Heldt  that 


they  were  only  ordinary  creditors  and  had  no  lien  on 
the  road  or  Its  franchises,  or  any  trust  interest  therein, 
and  that  the  purchaser,  at  a  bonajide  sale  and  transfer 
of  the  road,  took  it  free  from  any  claim  of  plalntlflb 
for  the  moneys  advanced  by  them.  Judgment  l>elow 
affirmed.  Thornton  v.  SL  Paul  &  Chicago  Railway  Co. 
Opinion  by  Earl,  J. 

2.  Joitiing  legal  and  equitable  dlaUn:  uhen  complaint 
should  be  dismissed.— An  equitable  action  was  com- 
menced by  plaintiffs  against  the  SU  P.  &  C  Railway 
Co.  and  others  for  equitable  relief.  Plaiutiflii  had  a 
legal  cause  of  action  against  the  railroad  company. 
A  jury  trial  was  demanded  by  defendants  and  refused 
and  the  court  tried  the  case  at  Special  Term  and  found 
that  plalntUb  were  not  entitled  to  equitable  relief* 
but  refused  to  pass  upon  their  legal  claim,  and  ordered 
tliat  the  action  might  thereafter  be  brought  to  trial 
before  a  jury  as  to  the  lecal  cause  of  action  against  the 
railway  company.  Held,  error.  The  complaint  should 
have  been  dismissed  as  to  all  the  defendants.  lb. 
[Decided  January  16, 1878.] 

MASTKB  AKD  SSBVANT. 

DiUy  of  master  to  furnish  safe  machinery :  knowledge 
of  servant:  raiUroad  trade :  presumption  of  knotoledge  in 
locomotive  en(7ineer.— A  railroad  company  Is  bound  to 
furnish  a  safe  road-bed  and  track  for  the  use  of  Its 
employees  who  travel  on  Its  trains.  But  if  an  em- 
ployee has  knowledge  of  the  fact  of  the  track  being 
defective,  or  has  as  good  an  opportunity  to  know  it  as 
his  principal  has,  and  voluntarily  continues  to  use  it  iu 
the  service  of  the  company,  he  cannot  recover  for 
an  injuiy  caused  by  such  defect.  It  cannot  be  said, 
however,  as  a  matter  of  law,  that  an  engineer  riding 
over  a  track  on  an  engine  has  as  good  an  opportunity  to 
know  of  the  defects  in  the  track  as  the  company  or  its 
employees  charged  with  examining  the  track,  and  a 
general  knowledge  that  the  track  is  somewhat  out  of 
repair  will  not  constitute  negligence  on  his  part  so  as 
to  defeat  a  recovery  for  his  death  caused  by  a  defect- 
ive rail.  Judgment  below  affirmed,  Jfe^n  v.  Syra- 
cuse A  Binghamton  BaiJLroad  Co.  Opinion  per 
Curiam. 
[Decided  March  19, 1878.] 

PBiiOnOB. 

1.  General  exception,  \xhen  not  tenoNe.— A  general  ex- 
ception to  the  refusal  of  a  judge  to  correct  his  findings 
and  make  them  conform  to  the  facts  proved,  held, 
too  vague  to  raise  any  point.  Order  below  affirmed. 
Krekeler  v.  Thande.    Opinion  by  Bapallo,  J. 

2.  Evidence:  statements  of  one  claimed  to  be  agent 
of  party  not  in  presence  of  party.— Conversation  be- 
tween a  witness  and  plaintUTs  husband  in  plaintiff's 
ajt>seuce,  held  not  admissible  against  plaintiff;  even 
though  the  husband  was  claimed  to  be  plaintUTs 
agent,  it  not  being  shown  that  such  conversation 
accompanied  any  act  he  was  doing  as  such  agent.  lb. 
[Decided  April  16, 1878.] 

WITNB8B. 

What  party  may  not  testify  to,  under  §  899,  old  Code: 
remarks  by  deceased  to  third  person  in  pretence  of  vtil- 
nes8.— In  an  action  to  foreclose  a  mortgage  given  by 
defendant  to  plaintiff's  testator,  defendant  testified 
that  he,  testator,  and  one  V.  had  an  interview  in 
which  there  was  a  transaction  about  the  mortgage 
between  thecn,  and  that  all  three  of  them  partici- 
pated in  the  conversation.  iieklr>that  defendant 
Digitized  by  VJiOO*^^ 
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ooald  not,  under  old  Code,  S  899,  testify  to  remarks 
made  by  testator  to  V.  in  relation  to  the  mortgage.  lu 
«aoh  a  case  a  party  maj  testify  to  an  indei>endent  con- 
versation between  the  deceased  and  a  third  party. 
But  if  he  participated  in  the  conversation  and  it  re- 
lated to  a  transaction  between  him  and  the  deceased, 
he  could  not  testify.  Judgment  below  affirmed. 
KranshcMr  v.  Meyer.  Opinion  by  Earl.  J. 
[Decided  January  29, 1878.] 


CORRESPONDENCE. 

CONTSTANCS  OT  LAND  TO  HuSBAND  AND  WlFS  8INCB 

Acts  of  1848  and  1848. 

To  Ihe  Editor  of  the  Albany  Law  Joumai : 

Sib— Your  correspondent,  B.  (in  your  issue  of  4th 
Inst.),  seems  to  be  hard  to  please,  or  over-skeptical.  It 
is  true  that  in  neither  Wright  v.  SadZer,  nor  in  any 
other  reported  case  (that  I  am  aware  of),  has  the  Court 
of  Appeals  passed  directly  upon  the  effect  of  the  Acts 
of  1848-9  upon  a  conveyance  to  husband  and  wife 
jointly,  made  since  the  passage  of  those  acts ;  but  it 
can  scarcely  be  claimed  as  an  open  question  (to  say  the 
least)  if  the  following  authorities  are  to  be  considered, 
Tiz. :  81  Barb.  814,  Ooelet  v.  GoH;  49  id.  156,  Farmers', 
etc..  Bank  v.  Gregory ;  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  674, 
Freman  v.  Barber;  6  id.  668,  Beach  v.  HoUister;  11 
Hun.  519,  Baker  v.  Lamb. 

Perhaps  B.  will  favor  us  with  a  General  Term  decis- 
ion or  two  to  the  contrary.  47  N.  Y.  467,  and  54  id. 
487,  are  not  to  the  point. 

J.  C.  L. 
Nbw  York,  May  6, 1878. 


SUMMABT   PrOOBBDINGB. 

To  the  Editor  of  the  Albany  Law  Joumai : 

Sir— Will  you  inform  the  inquirer  whether  under 
the  statute  {2  R.  S.  513,  S  28,  sub.  2,)  a  tenant  can  be 
dispossessed  for  non-payment  of  rent  where  the 
agreement  under  which  he  holds  contemplates  the  use 
of  various  articles  of  chattel  property,  the  use  of  which 
is  worth  much  more  than  that  of  the  premises, 
together  with  the  premises,  and  does  not  discriminate 
or  sever  the  rent  from  the  consideration  for  the  usb 
of  the  chattels,  but  binds  the  tenant  to  pay  **  for  the 
use  of  said  premises  and  said  chattel  property  1400  per 
year. "  Now,  if  a  part  of  this  sum  ($240)  has  been  paid, 
can  the  landlord  have  summary  proceedings  to  dispos- 
sess the  tenant,  and  if  so,  what  amount  should  he  state 
as  due  for  rent  f  Inq. 


NOTES  OF  RECENT  CRIMINAL  DECISIONS. 

BuROUkRT :  AT  NIGHT.- A  store  was  broken  into  on  a 
Friday  night,  and  on  Sunday  morning  B.  was  found  in 
possession  of  the  goods.  He  was  indicted  for  burglary 
at  night  and  was  tried  and  convicted.  On  his  trial  he 
was  unable  to  show  how  the  goods  came  into  his  posses- 
sion. A  witness  for  the  State  was  only  absent  from 
the  store  between  the  hours  of  5  p.  m.  and  7  a.  m  .,  and 
during  his  absence  the  burglary  was  committed. 
Held,  that  the  fact  of  defendant  having  possession  of 


the  goods  so  soon  after  the  burglary ,  and  his  inability 
to  account  for  the  same,  was  sufficient  to  prove  the 
charge,  and  that  it  being  in  the  winter  season  between 
the  hours  of  6  p.  m.  and  7  a.  m.,  sunset  and  sunrise, 
was  sufficient  to  prove  that  the  burglary  occurred  in 
the  night.    Sup.  Ct.,  Georgia,  1878.      Brown  v.  State. 

Larobny:  joindrb  of  sbparatb  larcenies  IN 
INDICTMENT. —  An  iudlctment  against  J.  for  larceny 
contained  two  counts,  one  for  stealing  two  steers,  the 
property  of  W.,  and  the  other  for  stealing  two  oxen, 
the  property  of  A.  A  demurrer  was  sustained  on  the 
ground  that  the  indictment  charged  more  than  one 
offense  with  leave  to  the  State  to  elect  on  which  couut 
to  prosecute.  The  State  refpised  to  elect,  and  the 
cause  was  dismissed,  whereupon  the  State  appealed. 
Held,  separate  larcenies  cannot  be  joined  in  same  in- 
dictment. If  so,  on  demurrer,  the  State  must  elect . 
Apparently  two  larcenies  are  charged.  If  the  State 
meant  to  charge  but  one  offense,  her  attorney  should 
have  stated  to  the  court,  and  made  it  appear  of  record. 
In  a  second  count  there  was  no  use  to  meet  uncertainty 
of  proof  as  to  ownership.  Judgment  affirmed.  Sup. 
Ct.,  Arkansas.    State  v.  Jourdon. 

Trial:  formbr  jeopardy.— C  was  indicted  for 
stealing  a  number  of  articles  together,  and  the  jury 
found  him  guilty  of  stealing  some  of  them  specified 
in  the  verdict.  On  defendant's  motion  a  new  trial  was 
granted.  The  grand  jury  the  next  term  fouud  a  new 
bill  for  the  same^)fflBnse,  charging  the  same  articles  as 
in  the  first.  Because  of  the  finding  of  the  second  indict- 
ment the  court  quashed  the  first.  To  the  second  in- 
dictment, a  plea  of  former  jeopardy  was  sustaii^,  and 
the  l^tate  appealed.  Ileld,  that  in  legal  effect  the  con- 
viction of  stealing  some  of  the  articles  named  in  the 
Unt  indictment  was  an  acquittal  of  stealing  the  other 
articles  named ;  that  the  quashing  of  the  first  indict- 
ment, upon  the  finding  of  the  second,  would  not 
deprive  defendant  of  this  bar.  The  new  trial  was 
granted  only  as  to  articles  of  which  he  had  been  con- 
victed of  stealing,  and  the  first  indictment  being 
quashed,  he  may  be  tried  on  the  second  only  on  those 
articles.    Sup.  Ct.,  Arkansas.    State  y. Clark. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Rhode  Island  Reports,  Volume  XI. 
BeportMof  eaaes  argued  and  determined  in  theSupreme  Court 
of  Rhode  Island.    Volume  XI.  Arnold  Green,  Reporter. 
Boston  :  Houghton,  Osgood  ft  Company.  1878. 

rE  Rhode  Island  Reports  are  among  the  most  valu- 
able law  reports  published,  and  the  present  volume 
Is  fully  equal  in  every  respect  to  any  of  its  predecess- 
ors. It  has  an  unusually  large  number  of  cases  of  gen- 
eral interest  and  value,  among  which  we  can  only  make 
selections.  Daniels  v.  Town  of  Woorhsocket,  p.  4 :  Pro- 
posals made  in  negotiations  for  a  compromise  are 
privileged  communications.  Mamif.  ofnd  Merch.  Bank 
V.  Fotlett,  p.  08 :  A  note  payable  to  the  order  of  W.  and 
signed  by  G.  was,  before  issue,  indorsed  by  F.  At  the 
request  of  W.  the  signature  was  changed  to  **G.  agent," 
Held,  immaterial  and  not  to  discharge  F.  Francis  y 
Baker,  p.  103 :  A  statute  requiring  actions  involving  ac 
counts  to  be  referred  to  an  auditor  and  making  the  audi- 
tor's report  prima  fade  evidence  at  the  trial  of  the  mat- 
ters contained  therein,  held  unconstitutional  as  impair- 
ing the  right  of  trial  by  jury.  Aldrich  v.  Tripp,  p.  141 : 
Water  oommistioners  of  water-works,  where  the  city 
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reoeiyet  the  rents  for  the  water  sod  owns  the  water- 
works, are  serrants  of  the  eitj  and  the  cttj  Is  liable 
for  their  negligence.  AUm  ▼.  Wo<m$oeket  Co.,  p.  288: 
A  corporation  whose  business  was  not  specified  and 
nothing  in  its  name  designated  is  held  capable  of  en- 
tering into  partnership  with  an  indiyidoal.  Beais  ▼. 
ProfHdenoe  Rubber  Co,^  p.  881:  A  covenant  on  the 
part  of  a  lessee  to  pay  all  taxes  of  every  name  and  na- 
ture *'  held  not  to  inolade  an  assessment  for  benefits 
from  street  improvements.  Paine  v.  Schenectady  In- 
turanoe  Co.,  p.  411 :  A  judgment  in  l^w  York,  though 
appealed  from,  hetd  a  bar  to  an  action  in  Rhode  Island 
involving  the  same  subject-matters,  lleeny  v.  Spraguet 
p.  457:  Defendant,  in  violation  of  a  city  ordinance, 
permitted  snow  to  remain  on  the  sidewalk  in  front  of 
her  premises.  Heid^  that  she  was  not  liable  to  one  in- 
jured by  slipping  down  on  the  sidewalk.  Smith  v. 
RolUng^  p.  466 :  A  Uvery-s table  keeper,  in  violation  of 
the  Sunday  law,  let  a  horse  and  carriage  to  defendant 
to  go  for  pleasure  to  a  particular  place.  Defendant 
went  to  a  different  place  and  returned  the  horse  in- 
jured. Held,  that  an  action  of  trover  for  the  injury 
would  not  lie  against  defendant.  WUUame  v.  Briggt^ 
p.  476 :  A  mortgage  of  personal  property  to  be  there* 
after  acquired  is  not  valid  as  to  that  property  at  law. 
Cook  ▼.  CoriheU^  p.  482  -  Such  a  mortgage  is  valid  in 
equity.  ThomUm  y,KeUy,  p.  498 :  Plaintiff  made  a  mem- 
orandum wherein  he  agreed  to  sell  defendant  a  horse  at 
a  certain  price.  Defendant  as  well  as  plaintiff  signed 
this  memorandum.  Held,  that  defendant  was  bound. 
Inman  v.  2Vipp,  pi  620 :  A  city  is  lial^le  for  damage  done 
by  water  gathered  by  its  street  gutters  and  thrown  <m 
plaintiff's  land.  Durfee  v.  JoncB,  p.  688 :  Plaintiff  left 
with  defendant  an  old  safe  he  had  bought,  with  in- 
structions to  selL  Defendant  found  in  the  safe  money 
belonging  to  an  unknown  person.  Ueld^  that  as 
against  plaintiff  defendant  was  entitled  to  retain  the 
money.  The  work  of  the  reporter  is  well  done,  the 
volume  is  excellently  printed  on  fine  paper  and  bound 
in  the  best  manner. 


OBITUAEY. 

MUBRAT  HOITMAV. 

Murray  HofTinan  died  at  his  home  In  Flushing,  K. 
Y.,  on  the  7th  inst.  He  was  bom  in  the  city  of  New 
York  September  29,  1791,  and  was  graduated  from 
Columbia  College  in  1809.  A  few  years  thereafter  be 
was  admitted  to  the  bar,  and  from  1889  to  1848  was  As- 
sistant Vice-chancellor.  In  November,  1868,  he  was 
appointed  Judge  of  the  Superior  Court,  a  position  in 
which  he  remained  until  the  dose  of  1861.  Among  the 
legal  worlcs  which  he  published  are  the  following: 
**  Offices  and  Duties  of  Masters  in  Chancery  "  *'  Treatise 
on  the  Practice  of  the  Court  of  Cliancery,"  **  Treatise 
on  the  Corporation  of  New  York  as  Owners  of  Prop- 
erty,*' and  ''Compilation  of  the  Laws  relating  to  the  City 
of  New  York,"  and  "Chancery  Reports,"  (1839-40.) 
** Provisional  Remedies,"  ''Treatise  on  the  Law  of  the 
Protestant  Episcopal  Church  in  the  United  States." 
"  Ecclesiastical  Law." 

Fbankun  W.  Tobbt. 

Franklin  W.  Tobey  died  during  a  passage  from  Sa- 
vannah to  New  York  on  the  6th  inst.  He  was  bom  at 
Jay,  Essex  Co.,  N.  Y.,  Feb.  7, 1844.  He  was  admitted 
to  the  bar  in  1868,  and  practiced  at  Port  Henry,  N,  Y., 
up  to  the  time  of  his  death.  He  was  a  member  of  the 
Assembly  for  two  terms  and  of  the  State  Senate  for  a 
like  number  of  terms. 


NOTES. 

rE  Southern  Law  Review  for  April-May,  1878,  U 
full  of  good  things.  The  opening  article  by  Or- 
lando F.  Bump,  Esq.,  contains  a  very  thorough  exam- 
ination of  the  effect  of  exemption  laws  upon  fraud- 
ulent conveyances,  and  compares  the  conclusions 
reached  in  the  various  cases  where  that  question  is 
touched  upon.  '*  Receivers  on  Railways  "  is  a  practi- 
cal treatise  by  Leonard  A.  Jones,  Esq.,  upon  a  sub- 
ject of  great  present  importance.  Mr.  Joel  Prentiss 
Bishop  contributes  a  very  readable  and  useful  article 
about  law  books,  entitled  **The  tools  of  the  legal 
trade  and  how  to  choose  them."  Mr.  Justice  Miller, 
of  the  United  States  Supreme  Court,  furnishes  an  able 
essay  which  he  styles  "  Introductory  to  Constitutional 
Law ."  "  The  Theory  of  Estates  by  the  Entirety,"  by 
Harrington  Putnam,  Esq.,  Is  the  dosing  article,  and 
in  it  the  subject  mentioned  is  discussed  in  a  learned 
and  logical  manner.  The  editorial  matter  as  usual  is 
interesting  and  the  digests  are  of  great  practical  value. 

In  the  case  of  Hago  v.  Darley,  decided  by  Vice- 
Chancellor  Bacon,  it  appeared  that  by  a  deed  dated 
Februaiy  8, 1877,  the  plaintiff  purchased  from  the  de- 
fendant the  interest  and  good  will  in  a  business  (car- 
ried on  under  the  name  of  the  *' Government  Sanitary 
Company"  at  Dunstable  and  Haclmey  Downs)  of 
making  and  selling  the  '*  Government  Carbolic  Disin- 
fectants," the  process  of  making  which  was  a  secret  in 
the  possession  of  the  defendant,  and  communicated  by 
him  to  the  plaintiff;  and  the  defendant  thereby  cove- 
nanted not  to  carry  on  the  like  business  for  fourteen 
years,  and  not  to  disclose  the  secret  tor  the  same 
period.  The  plaintiff  claimed  that  the  defendant  was 
violating  this  agreeftient  and  for  an  injunction.  The 
defendant  demurred  to  the  complaint  on  the 
ground,  among  others,  that  the  covenant  was  in 
restraint  of  trade  and  too  generaL  The  court  held 
the  covenant  valid  and  overruled  the  demurrer. 

In  the  case  of  Ho^  v.  Dorley,  decided  in  the  Chan- 
eery  Division  of  the  English  High  Court  of  Justice 
on  the  25th  of  llaroh  last,  it  was  held  that  a  covenant 
in  restraint  of  trade,  although  it  is  unrestricted  in 
respect  of  space,  is  reasonable  and  therefore  good  in 
law,  if  it  relates  to  the  use  of  a  trade  secret  In  this 
case  the  purchaser  of  the  business  of  certain  manu- 
facturers and  sellers  of  well-icnown  disinfectants  by  his 
statement  of  claim  alleged,  tliat  the  mode  by  which 
those  disinfectants  were  manufactured  was  a  secret, 
that  the  vendors  of  the  business  (of  whom  the  defend- 
ant was  one)  had  at  the  time  of  the  sale  entered  into  a 
several  covenant  not  to  carry  on  the  business  of  manu- 
facturers or  sellers  of  such  disinfectants,  or  other 
articles  of  a  similar  kind,  within  fourteen  years  from 
that  date,  and  tliat  the  defendant  had  infringed  this 
covenant. 


W^ 


PUBLISHERS'  NOTICE. 
'E  would  call  attention  to  the  advertisement  of  the 
Feaiiess  Threshing  Machine,  which  i4>pears  in 
another  column.  We  have  not  space  to  give  a  full  de- 
scription of  this  valuable  machine,  and  would  simply 
state  that  its  mechanical  execution  is  superior  to  that 
of  any  other,  and  that  it  is  confidently  believed  to  be 
the  best  In  the  world.  Parties  desiring  a  Threshing 
Machine  would  do  well  to  communicate  with  Mr. 
Miuard  Harder,  l>efore  purchasing  elsewhere. 
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SUPPUBMBNTS  containing  the  General  Statutes  of  the 
State  of  New  York  are  sent  only  to  those  subscribers  to 
the  Law  Joubnai.  who  forward  one  dollar,  In  addition  to 
the  regular  annual  subsoription  price  of  the  Law  JouBNAii. 
The  Supplements  will  be  sent  to  non-subscribers  to  the 
Law  JouiUTAL  on  receipt  of  $2.60. 


The  Albany  Law  Journal 


Albany,  Mat  18,  1878. 


CURRENT  TOPICS. 

AMONG  the  items  in  the  supply  bill  yetoed  by 
the  goveraor,  are  those  appropriating  various 
sums  of  money  for  the  support  of  law  libraries  in 
different  parts  of  the  State.  The  reason  given  by 
the  governor  for  his  action  is  the  same  advanced  by 
him  a  year  ago  when  vetoing  similar  appropriations, 
namely,  that  '^  there  is  no  more  reason  for  supplying 
lawyers  with  their  books  than  in  supplying  doctors 
and  clergymen  with  theirs,  or  farmers  and  mechanics 
with  their  implements  and  tools."  The  reason  is  a 
good  one,  but  it  does  not  apply.  These  appropria- 
tions are  made  for  the  support  of  public  and  not 
private  libraries.  The  law  library  of  a  judicial 
district  is  as  necessary  for  the  use  of  the  courts  sit- 
ting therein  as  is  a  court-room,  and  it  woul'd  be  as 
much  to  the  point  to  say  that  appropriations  should 
not  be  made  for  the  building  of  court-houses,  be- 
cause there  is  no  more  reason  for  supplying  lawyers 
with  a  place  to  do  business  in  than  there  is  for  sup- 
plying clergymen  with  a  place  to  preach  in.  The 
libraries  are  for  the  use  of  the  judges,  and  are 
chiefly  used  by  them,  and  the  use  by  the  bar 
is  only  incidental  and  occasional  The  governor 
suggests  that  the  courts  may  be  supplied  with  the 
law  books  needed  by  them  by  voluntary  associations, 
which  must  of  course  be  made  up  from  the  legal 
profession.  We  have  no  doubt  that  the  bar  will  do 
its  best  in  that  direction,  but  it  is  not  right  for  the 
State  to  ask  it  to  do  so. 


The  Senate  on  the  10th  inst.  passed  the  bill  to 
repeal  the  bankrupt  law,  amended  so  as  to  make  the 
act  go  into  effect  on  the  1st  of  September  next. 
This  amendment  was  a  concession  to  the  friends  of 
the  existing  law  who  have  gained  considerable 
strength  in  the  Senate.  We  trast  the  House  will 
concur  in  the  amendment,  as  a  refusal  to  do  so 
might  imperil  the  success  of  the  movement  for 
repeal.  While  an  immediate,  unconditional  repeal 
of  the  existing  statute  is  what  is  demanded  by  the 
great  majority  of  the  people,  there  is  an  influential 
and  active  body  who  oppose  such  a  course.  The 
only  danger  to  the  movement  for  repeal  is  in  a 
disagreement  of  the  two  houses,  which  the  friends 
of  the  law  will  do  their  utmost  to  bring  about. 
Vol.  17.— No.  20. 


The  constitutional  amendments  which  were  pre- 
pared by  a  commission  appointed  by  Governor  Til- 
den,  and  which  had  been  passed  at  a  former  session 
of  the  Legislature,  failed  to  receive  the  sanction  of 
the  Legislature  which  has  just  adjourned.  This  will 
be  regretted  by  all  who  favor  reform  in  municipal 
legislation.  The  regret,  however,  will  be  modified 
by  the  circumstance  that  so  strong  an  opposition  had 
been  made  to  one  of  the  amendments,  that  its  adop- 
tion by  the  people  was  extremely  improbable.  We 
presume  that  no  further  attempt  will  be  made  to 
change  the  Constitution  in  respect  to  the  govern- 
ment of  cities.  

An  amendment  to  article  6  of  the  Constitution 
providing  for  the  election  of  an  additional  Justice 
of  the  Supreme  Court,  in  the  second  Judicial  Dis- 
trict, was  passed.  This  had  received  the  approval 
of  a  former  Legislature.  It  will  of  course  be  adopted 
by  the  people. 

The  Legislature  adjourned  nne  die  on  Wednesday 
last.  It  left  undisposed  of  a  number  of  important 
measures.  The  uncompleted  work  of  most  interest 
to  the  profession  is  of  course  that  relating  to  the 
Code  of  Civil  Procedure.  The  veto  by  the  governor 
of  the  bill  enacting  the  last  nine  chapters  of  the  Code 
was  effectual  to  accomplish  its  purpose,  but  nothing 
further  was  done,  and  our  practice  is  left  in  sub- 
stantially the  same  condition  as  before.  The  pro- 
posed joint  resolution  providing  for  a  commission 
to  codify  the  existing  statutes  and  report  to  the 
next  Legislature  failed  to  receive  the  sanction  of  the 
Assembly,  but  the  Senate  passed  a  resolution  pro- 
viding for  a  committee  of  three  senators  to  consider 
the  Code  and  report  the  result  of  their  deliberations 
to  the  next  Legislature. 


It  is  to  be  regretted  that  the  matter  of  codifica- 
tion was  not  finally  disposed  of  by  the  late  Legisla- 
ture. That  our  statute  law  requires  revision  is  ad- 
mitted by  every  one,  and  hardly  a  year  has  passed 
since  the  adoption  of  the  Constitution  of  1846  with- 
out an  attempt  to  secure  the  assent  of  the  Legislature 
to  some  scheme  of  revision.  As  a  result  of  all  this 
we  have  obtained  only  the  statute  known  as  the 
Code  of  Procedure  and  that  known  as  the  Code  of 
Civil  Procedure.  The  first  named  was  prepared  to 
serve  a  temporary  purpose,  and  the  last  is  but  part 
of  a  complete  work.  The  subject  will  of  course 
come  up  before  the  next  Legislature,  and  before 
every  succeeding  one  until  provision  is  made  for  a 
comprehensive  revision  of  our  entire  statute  law. 


In  the  case  of  Ex  parte  Clarke^  appearing  else- 
where in  our  present  issue,  the  Supreme  Court  of 
Appeals  of  Virginia  in  decided  terms  pronounces 
against  the  attempts  which  are  being  made  in  that 
State  to  break  faith  with  the  public  creditors.  The 
obligation  resting  upon  the  Icffislatiye^uthori ties  of 
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the  State  to  provide  for  the  payment  of  Interest  upon 
the  public  debt  the  court  considers  to  be  binding  as 
any  other  obligation  or  duty.  We  suppose  that  the 
views  of  the  court  are  not  popular  in  Virginia  at  the 
present  time,  but  they  are  correct 


The  prospect  of  war  between  England  and  Russia, 
and  the  probability  that  one  of  the  belligerents  will 
seek  material  assistance  in  the  way  of  vessels  and 
arms  in  our  own  country  has  led  to  considerable 
discussion  in  the  newspapers  here  and  in  England 
upon  the  subject  of  the  rights  and  obligations  of  neu- 
trals. As  long  as  no  war  actually  exists  there  can 
be  no  difficulty,  as  either  nation  may  buy  arms  and 
equip  vessels  to  any  extent,  but  when  hostilities  ac- 
tually commence  the  case  will  be  different.  The 
doctrines  which  were  insisted  upon  by  the  United 
States  in  the  negotiations  in  relation  to  the  Alabama 
treaty,  and  assented  to  by  England,  cannot,  now 
that  we  occupy  the  position  of  a  neutral,  be  repu- 
diated, and  we  believe  that  our  government  will  do 
all  that  we  claimed  England  should  have  done  dur- 
ing the  rebellion,  to  prevent  the  fitting  out  here  of 
war  vessels  for  the  use  of  either  belligerent 


Dr.  Spear  gives  this  week  a  critical  review  of  the 
**  English  Extradition  Act"  so  far  as  it  relates  to 
the  issue  that  existed  between  Mr.  Secretary  Fish 
and  Lord  Derby  in  the  matter  of  the  Winalow  case. 
This  article  will  be  followed,  at  intervals,  by  two 
others  on  International  Extradition,  namely,  the 
Constitutionality  of  Extradition  Treaties  and  Ex- 
tradition Procedure,  and  by  two  or  three  articles  on 
Interstate  Extradition.  When  completed,  this 
series  of  articles  will  constitute  the  most  philo- 
sophical discussion  of  the  principles,  and  the  most 
exhaustive  presentation  of  the  law  of  Extradition 
that  has  ever  been  published. 

The  Supplement  issued  with  this  number  of  the 
Law  Journal  contains,  among  other  statutes,  two 
acts  relating  to  public  instruction,  an  act  for  the 
protection  of  graves,  an  act  relating  to  exemption 
from  taxation,  and  the  act  to  provide  for  the  incor- 
poration of  Pipe  Line  Companies. 


NOTES  OP  CASES. 

IN  the  case  of  Second  National  Bank  v.  Hemingway^ 
81  Ohio  St.  168,  it  is  held  that  the  right  of  set- 
off in  an  action  is  governed  by  the  law  of  the  place 
where  the  action  is  brought.  In  this  case  an  action 
was  brought  in  Ohio  by  the  indorsee  against  the 
maker  of  a  promissory  note  payable  to  order,  exe- 
cuted in  Kentucky,  and  indorsed  before  due.  The 
court  held  that  a  Kentucky  statute  which  declares 
such  notes  **  assignable  so  as  to  vest  the  right  of 
action  in  the  assignee,"  but  provides  that  such 
assignment  shall  not  **  impair  the  right  to  any  off- 


set the  defendant  has  or  might  have  used  "  against 
the  payee,  did  not  give  to  the  maker  of  the  note  a 
right  to  set  off  a  debt  due  to  him  from  the  payee- 
The  court  says,  laws  of  set-off  relate  to  the  remedy 
and  not  to  the  right,  and  therefore  the  law  of  the 
forum  and  not  the  law  of  the  place  of  contract  must 
govern  in  such  cases.  The  object  of  laws  of  set-off 
is  to  prevent  multiplicity  of  actiona  No  such 
thing  was  allowed  at  common  law.  See,  to  the 
same  effect,  Davis  v.  Morton^  5  Bush,  160.  This  was 
an  action  brought  in  Kentucky  by  the  indorsee  of  a 
negotiable  promissory  note  made  in  Tennessee,  where 
such  notes  are  negotiable  as  commercial  paper,  and 
indorsed  before  due.  The  defendant  pleaded  a  set- 
off of  a  claim  against  the  maker  of  the  note.  The 
court  held  that,  under  the  statute  in  question,  the 
set-off  was  allowable,  the  law  of  Kentucky  govern- 
ing. The  court  there  says:  "  A  set-off  is  but  a  part 
of  the  remedy,'*  and  persons  **  seeking  our  forums 
should  be  satisfied  with  the  administration  of  reme- 
dies according  to  our  laws."  See,  also.  Dry  v. 
Winter,  16  Martin,  277;  /Vdfc  v.  Bibbard,  26  Vt  702; 
Aymer  v.  Sheldon,  12  Wend.  489.  See,  however, 
Gibbe  V.  Howard,  2  N.  H.  297;  EoUandy.  Makepeaeey 
8  Mass.  422 ;  Fuller  v.  Steigletz,  27  Ohio  St  855. 


A  statute  of  Pennsylvania,  passed  in  1867,  pro- 
vides tliat  **  any  railroad  corporation  that  shall  ex- 
clude from  their  passenger  cars  any  person  or  persons 
on  account  of  color  or  race,"  etc.,  ''shall  be  liable 
in  an  action  of  debt  to  the  person  thereby  injured 
in  the  sum  of  Ave  hundred  dollars,  the  same  to  be 
recovered  in  an  action  of  debt  as  like  amounts  are 
now  by  law  recoverable."  In  the  case  of  Central 
BaUroad  Co.  of  New  Jersey  v.  Green,  5  W.  Not  Cas. 
800,  decided  by  the  Supreme  Court  of  Pennsylvania, 
on  the  16th  of  March  last,  it  was  held  that  the 
damages  recoverable  are  in  the  nature  of  a  penalty 
against  the  railroad  company,  and  not  compensa- 
tion to  the  person  aggrieved,  and  a  recovery  by  one 
person  thus  excluded,  in  contravention  of  the  provis- 
ions of  the  act,  is  a  bar  to  a  future  recovery  by 
another  person  excluded  at  the  same  time.  In  this 
case  a  husband  and  wife  were  refused  access  to  a 
particular  car  on  a  railroad  train  at  the  same  time 
by  the  same  employee  of  the  company,  and  it  was 
held  that  the  exclusion  of  the  two  constituted  a 
single  offense,  and  that  a  recovery  in  an  action  by 
the  husband  and  wife,  in  the  right  of  the  wife,  was 
a  bar  to  a  recovery  in  a  subsequent  action  by  the 
husband  in  his  own  right.  The  inclination  of 
courts  against  multiplying  penalties  of  this  nature 
is  very  strong,  and  the  laws  imposing  them  are  very 
strictly  construed.  See  EiU  v.  WiXUams,  14  S.  & 
R.  287;  Commonwealth  v.  Borden,  11  P.  P.  Smithi 
272;  Bardyman  v.  Whittaker,  2  East,  573;  The  King 
V.  BleasdaU,  4  Term,  809;  Pike  v.  Madbury,  12  N. 
H.  262.    In  Fisher  v.  N,  T.  Central  df  Mud.  Bio.  B.  * 
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i2.  Co.y  46  N.  Y.  644,  it  was  held  that,  under  a  stat- 
ute providing  that  **any  railroad  company  which 
shall  ask  and  receive  a  greater  rate  of  fare  than  that 
allowed  by  law  shall  forfeit  fifty  dollars,  which  sum 
may  be  recovered  together  with  the  excess  so  re- 
ceived by  the  party  paying  the  same/'  only  one 
penalty  of  fifty  dollars,  with  the  excess  of  fare, 
could  be  recovered  for  all  acts  done  with  the  party 
bringing  the  action  previous  to  its  commencement. 
The  same  doctrine  was  applied  in  Sturgis  v.  Spojffbrd, 
45  N.  Y.  446.  But  in  Suydam  v.  Smithy  62  id.  883, 
where  a  penalty  was  imposed  by  the  statute  **for 
each  oflfense,"  it  was  held  that  the  party  aggrieved 
could  recover  for  each  offense. 


In  the  case  of  Allen  v.  Woonsoeket  Company y  11 
R.  I.  288,  a  corporation  existed  under  a  charter 
wherein  there  was  no  specification  of  the  kind  of 
business  to  be  done,  nor  did  any  thing  in  the  cor- 
porate name  suggest  it.  All  the  stock  was  held  by 
one  person.  This  corporation  entered  into  partner- 
ship with  one  Allen,  which  under  the  contract  might 
be  terminated  at  the  will  of  the  corporation.  This 
contract  was  held  not  to  be  ultra  vires  on  the  part  of 
the  corporation.  There  are  several  authorities  which 
seem  to  hold  the  view  that  corporations  cannot 
enter  into  a  partnership.  See  (JharUon  v.  New  Castle 
&  Carl,  Ry  Co.y  5  Jurist  (N.  S.),  1097;  Whittmton 
MOU  V.  Uptoriy  10  Gray,  582;  K  T.  dk  S.  Canal  Co,  v. 
FuUon  Banky  7  Wend.  412  ;  CatsMU  Bankv,  Ulster 
Iron  Co.y  14  Barb.  479.  But  as  stated  in  the  principal 
case  the  grounds  on  which  proceedings  of  corpora- 
tions have  been  held  void  as  being  beyond  their  char- 
ter powers,  are  not  applicable  here.  These  groimds 
are,  first,  because  the  charter  when  accepted  consti- 
tutes a  contract  between  the  stockholders,  that  the 
corporation  shall  be  confined  to  its  proper  business, 
and  that  a  majority  cannot  change  it ;  and  second, 
because  public  policy  requires  that  it  should  be  con- 
fined to  the  business  and  the  mode  of  managing  busi- 
ness prescribed  by  the  charter,  which  is  its  law. 
Here,  so  far  as  the  first  ground  was  concerned,  no 
one  had  a  right  to  complain  but  the  one  stockholder 
who  managed  the  company,  and  as  to  the  second 
ground,  there  was  nothing  in  the  act  of  incorpora- 
tion specifying  or  limiting  the  business  directly  or 
by  implication,  and  nothing  could  be  implied  from 
the  name.  See  further  on  the  subject,  Shrewsbury 
V.  N.  Staffordshire  Ry.  Co.y  85  L.  J.  Rep.  156 ;  Colum- 
bus P.,  <ftc.,  R,  R.  Co.  V.  Ind.  ds  B.  R,  R,  O.,  5  Mc- 
Lean, 450  ;  Androscoggin  dt  Ken,  R,  R,  Co,  v. 
Androscoggin  Co,y  52  Me.  417  ;  BartUtt  v.  Nor,  & 
War,  R,  R.  Co.y  88  Conn.  560. 


In  the  case  of  Hurdman  v.  North  East,  Ry,  Co.,  88 
L.  T.  Rep.  (N.  S.)  889,  it  is  held  that  one  who 
places  an  artificial  mound  upon  his  property  and 
thereby  causes  rain  water  percolating  naturally  to 
come  upon  the  property  of  his  neighbor,  is  liable  to 


the  latter  in  respect  to  the  damage  so  caused.  The 
court  distinguishes  the  case  from  those  of  Fletcher  v. 
RylandSy  19  L.  T.  Rep.  (N.  S.)  220 ;  Wilson  v.  Wadden, 
85  id.  689;  Baird  v.  WiUiamsony  15  C.  B.  (N. 
S.)  876;  Crompton  v.  LeOy  81  L..T.  Rep.  (N.  S.) 
469,  and  other  cases,  where  the  principle  is  held 
that  if,  in  consequence  of  a  mine  owner  on  the 
rise  working  out  his  minerals,  water  comes  by 
natural  gravitation  into  the  mine  of  the  owner  on 
the  deep,  the  latter  mine  owner  cannot  maintain  an 
action  for  the  damage,  saying  that  excavating  min- 
erals is  the  natural  use  of  mineral  lands,  and  the 
owner  of  such  lands  takes  them  subject  to  the 
annoyance  caused  by  the  natural  user  by  his  neigh- 
bor of  his  land.  See  Wilson  v.  WaddeUy  L.  R.,  2 
App.  Cas.  99;  Rylands  v.  Fletcher y  L.  R.,  3  H.   L. 


In  the  case  of  Beats  v.  Providence  Rubber  Co.,  11 
R.  I.  881,  a  lease  contained  a  covenant  by  the 
lessee  *'  to  pay  the  taxes  of  every  name  and  kind 
that  should  be  assessed  on  the  premises  at  any 
time  *'  during  the  term  of  the  lease.  This  was  held 
not  to  cover  an  assessment  for  benefits  accruing 
from  street  improvements.  Such  an  assessment  is  a 
tax  in  the  generic  sense  of  that  word,  but  in  its  mean- 
ing as  ordinarily  used,  a  tax  is  something  exacted 
for  the  public  service  and  not  by  way  of  compensa- 
tion for  benefits  specially  conferred.  As  the  court 
says,  such  a  use  of  language  is  not  uncommon.  For 
instance,  men  are  animals;  and  yet  men  are  not 
animals  within  the  meaning  of  the  word  as  ordin- 
arily used.  So  an  assessment  for  benefits  has  fre- 
quently been  held  not  to  be  included  in  the  meaning 
of  the  word  *^ taxes"  in  statutes  such  as  those,  ex- 
empting particular  kinds  of  property  from  taxation, 
etc.  Matter  of  Mayor  of  New  Torky  11  Johns.  7; 
Second  Congregationalist  Soc.  v.  City  of  Providence, 
6  R  I.  474.  In  Jeffrey  v.  Nealcy  L.  R,  6  0.  P.  246, 
it  is  said  that  '*  it  has  been  frequently  held  in  cases 
of  this  nature,  some  amount  of  qualification  must  be 
placed  on  words  which  at  first  sight  might  be  capable 
of  a  very  extensive  signification."  This  remark  is* 
borne  out  by  the  English  cases  and  by  American 
authority.  See  Tidswdl  v.  Whitworthy  L.  R.,  2  C.  P. 
326;  Baker  v.  Oreen,  L.  R,  8  Q.  B.  148;  Sou^haU  v. 
LeadbeateTy  3  Term  Rep.  458;  Barrett  v.  Duke  of  Bed- 
fordy  8  id.  602;  Matter  of  College  Streety  8  R.  I.  474; 
Boiling  v.  StokeSy  2  Leigh,  178 ;  Harvard  College  v. 
Boston,  104  Mass.  482 ;  People  v.  Mayor  of  Brooklyny 
4  N.  Y.  432.  But  in  some  instances  constitutional 
provisions  with  respect  to  taxation  have  been  held 
to  include  assessments  for  benefits.  In  Minnesota  a 
provision  that  all  taxes  shall  be  as  nearly  equal  as 
may  be,  and  according  to  the  value  of  the  property 
taxed,  was  held  to  apply  to  a  legislative  act  relating 
to  the  improvement  of  a  street.  SUnson  v.  Smith, 
8  Minn.  866.  And  in  Alabama  a  like  provision  was 
held  to  forbid  an  assessment  on  abutting  lots  in  pro- 
portion to  the  number  of  front  feet.  Mobile  v.  Dar- 
gany  45  Ala.  810.  Bee,  also,  Chicago  v.  Lamed,  84 
m.  208.  Also  Codman  v.  Johnson^  104  Mass.  491 ; 
I  Cwiis  V.  Piercey  115  id.  188.         ^oolp 
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THE  ENGLISH  EXTRADITION  ACT. 

BY  SAMUEL  T.    SPEAR,  D.  D. 

THE  English  Extradition  Act  of  1870,  of  -which 
frequent  mention  is  made  in  the  correspondence 
between  Great  Britain  and  the  United  States  with 
reference  to  the  case  of  Winslow,  grew  out  of  the 
inyestigations  of  a  committee  appointed  by  the 
House  of  Commons,  and  directed  to  examine  the 
whole  subject  of  extradition  law  and  report  any 
recommendations  adapted  to  its  improvement  The 
previous  practice  of  Parliament  had  been  to  provide 
by  special  acts  for  the  execution  of  extradition 
treaties.  Five  such  acts  were  in  existence.  In  1870 
it  was  judged  expedient  to  establish  a  compre- 
hensive and  general  code  on  the  subject,  applicable 
to  all  the  extradition  treaties  of  the  British  Govern- 
ment, and  designed  to  be  corrective  of  evils  which 
had  been  disclosed  by  the  committee  of  the  House 
of  Commons.  The  preparation  of  this  code  was 
mainly  the  work  of  Sir  Thomas  Henry. 

Lord  Derby,  in  the  Winslow  correspondence,  ^ven 
the  following  explanation  of  this  law :  '  *  It  is  to  be 
regarded  as  intended  to  prevent,  for  the  future, 
evils  that  were  pointed  out  by  Mr.  Hammond  and 
others,  as  having  occurred,  and  being  liable  to  oc- 
cur, in  private  prosecutions  to  which  the  attention 
of  the  Government  had  not  been  called.  Her 
Majesty^s  Government  consider  the  provisions  of 
the  act  as  having  been  devised,  not  in  the  particular 
interests  or  for  the  particular  ends  of  Great  Britain, 
but  as  the  embodiment  of  what  was  the  general 
opinion  of  all  countries  on  the  subject  of  extradi- 
tion, and  as  being  beneficial  to  all  and  injunous  to 
none.  That  the  general  opinion  of  European  na- 
tions has  justified  this  view  is  proved  by  the  ac- 
ceptance, by  most  of  the  leading  nations  of  Europe, 
of  extradition  treaties  based  on  its  provisions." 
Foreign  Relations  of  the  United  States,  1876,  p. 
228. 

Mr.  Clarke,  in  an  Appendix  to  his  treatise  on  Ex- 
tradition, sec.  ed.,  gives  the  full  text  of  the  extra- 
dition treaties  of  Great  Britain,  since  1870,  with 
Germany,  Belgium,  Italy,  Denmark,  Austria,  Sweden 
and  Norway,  and  Brazil,  every  one  of  which  ex- 
pressly recognizes  the  principle  that  an  extradited 
party  is  triable  only  for  the  crime  or  crimes  in  re- 
spect to  which  his  surrender  was  made.  The  seventh 
article  of  the  treaty  with  Germany  provides  as  fol- 
lows :  "A  person  surrendered  can  in  no  case  be  kept 
in  prison  or  brought  to  trial  in  the  State  to  which 
the  surrender  has  been  made  for  any  crime  or  on  ac- 
count of  any  other  matters  than  those  for  which  the 
extradition  shall  have  taken  place.  This  stipulation 
does  not  apply  to  crimes  committed  after  the  extra- 
dition." So,  also,  the  sixth  article  of  the  treaty 
with  Belgium  provides  thus:  **When  any  person 
shall  have  been  suneudered  by  either  of  the  high 


contracting  parties  to  the  other,  such  person  shall 
not,  until  he  has  been  restored,  or  had  an  opportunity 
of  returning  to  the  country  from  whence  he  was 
surrendered,  be  triable  or  tried  for  any  offense  com- 
mitted in  the  other  country  prior  to  the  surrender, 
other  than  the  particular  offense  on  account  of  which 
he  was  surrendered." 

Similar  provisions  are  found  in  the  other  treaties 
contained  in  the  Appendix  of  Mr.  Clarke.  The  ac- 
ceptance of  this  principle  by  these  nations,  in  ac- 
cordance with  the  English  act  of  1870,  shows  their 
understanding  of  the  general  doctrine  of  extradi- 
tion. If  the  English  doctrine  on  this  subject  had 
been  repulsive  to  their  views,  they  certainly  would 
not  have  made  treaties  embodying  it  in  express 
terms. 

A  letter  addressed  by  Sir  E.  Thornton  to  Secre- 
tary Fish,  on  the  22nd  of  September,  1870,  soon 
after  the  English  act  was  passed,  called  the  atten- 
tion of  the  United  States  Government  to  its  pro- 
visions. Mr.  Fish  made  the  letter  an  occasion  for 
inquiring  whether  it  would  not  be  possible,  in  a  new 
treaty,  to  provide  **that,  if  during  the  trial  of  a 
person  whose  extradition  had  been  asked  for  a  crime, 
such  as  larceny,  evidence  previously  unknown 
should  appear  that  a  prisoner  had  been  guilty  of  a 
higher  crime,  such  as  murder,  it  should  be  legal  to 
try  him  for  the  latter  crime."  Sir  E.  Thornton  was 
instructed  to  answer  this  question,  and  did  answer 
it,  as  follows:  "  That  any  provision  in  the  treaty  by 
which  the  fugitive  surrendered  for  one  offense 
mentioned  in  the  schedule  may  be  tried  for  any 
offense  committed  prior  to  his  extradition,  other 
than  the  extradition  crime  for  which  he  was  sur- 
rendered, would  be  inadmissible.''  Foreign  Rela- 
tions of  the  United  States,  1876,  p.  228. 

The  "  schedule  *'  here  referred  to  is  a  part  of  the 
act  of  1870,  containing  a  list  of  extradition  crimes, 
including  those  in  the  then  existing  treaties  of 
Great  Britain,  which  must  not  be  exceeded  in  the 
negotiation  of  other  treaties.  Parliament  chose  by 
law  to  make  a  list  of  such  crimes,  and  thereby  limit 
the  treaty  power. 

The  correspondence  between  Sir  E.  Thornton  and 
Secretary  Fish,  immediately  after  the  passage  of 
the  English  act,  and  the  subsequent  correspondence 
between  them  in  relation  to  a  new  treaty,  show  that 
the  position  taken  by  the  British  Government  in  re- 
gard to  Winslow  was  not  an  idea  extemporized  for 
that  occasion,  and  hitherto  unknown  to  the  United 
States.  The  course  which  the  former,  by  a  mistake, 
supposed  that  the  latter  meant  to  pursue  with  refer- 
ence to  Lawrence,  raised  the  question  in  regard  to 
Winslow  whether,  in  the  event  of  his  surrender,  a 
similar  course  might  not  be  adopted  in  respect  to 
him.  A  guaranty  against  such  a  course,  as  expressly 
provided  for  in  the  English  act,  and,  as  claimed  by 
Lord  Derby,  virtually  involved  in  the  treaty  of  1842, 
was  hence  required  before  making  the  delivery. 
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Secretary  Fish  declined  to  give  any  guaranty  as  to 
the  trial  of  Winslow ;  and  thus  the  whole  question, 
as  to  the  construction  of  the  treaty  and  the  applicar 
tion  of  the  English  act  thereto,  was  opened  for  dip- 
lomatic discussion. 

This  discussion  was  continued  until  the  early  part 
of  July,  1876 ;  and  in  the  meantime  the  President, 
on  the  20th  of  June,  informed  Congress  that,  if  the 
British  Government  maintained  its  position^  he 
should  not,  unless  specially  requested  to  do  so  by 
Congress,  take  any  farther  '*  action  either  in  making 
or  granting  requisitions  for  the  surrender  of  fugitive 
criminals  under  the  treaty  of  1842.*'  On  the  27th 
of  the  following  October,  Sir  E.  Thornton  informed 
Secretary  Pish  that  Her  Majesty's  Oovemment  had 
determined,  *'  as  a  temporary  measure  until  a  new 
extradition  treaty  can  be  concluded,"  and  without 
abandoning  its  construction  of  the  treaty  of  1842, 
to  recede  from  the  demand  of  a  formal  guaranty  in 
respect  to  the  trial  of  an  extradited  person;  and, 
on  the  22nd  of  the  next  December,  the  President 
communicated  this  fact  to  Cong^ress,  and  declared 
his  purpose  to  regard  the  treaty  as  still  operative, 
and  in  the  future  to  make  and  grant  requisitions  for 
the  surrender  of  fugitive  criminals  under  it.  Thus 
the  controversy  came  to  an  end,  leaving  the  question 
in  such  a  form  that,  although  the  Qovemment  of 
the  United  States  is  not  required  to  give  a  positive 
pledge  as  to  the  trial  of  an  extradited  party,  con- 
siderations of  prudence  and  international  courtesy 
clearly  suggest  that  the  British  view  on  this  subject 
should  not  be  practically  disregarded . 

In  the  course  of  the  discussion  between  the  two 
governments,  three  of  the  provisions  of  the  Eng- 
lish Extradition  Act,  and  especially  two  of  them, 
came  under  consideration ;  and  these  we  now  pro- 
ceed to  examine : 

1.  The  nineteenth  section  of  the  act  contains 
one  of  these  provisions,  and  reads  as  follows : 

**  Where,  in  pursuance  of  any  arrangement  with 
a  foreign  State,  any  person  accused  or  convicted  of 
any  crime  which,  if  committed  in  England,  would 
be  one  of  the  crimes  described  in  the  first  schedule 
to  this  act,  is  surrendered  by  that  foreign  State,  such 
person  shall  not,  until  he  has  been  restored  or  had 
an  opportunity  of  returning  to  such  foreign  State, 
be  triable  or  tried  for  any  offense  committed  prior 
to  the  surrender  in  any  part  of  Her  Majesty's  do- 
minions, other  than  such  of  the  said  crimes  as  may 
be  proved  by  the  facts  on  which  the  surrender  is 
grounded. '' 

The  party  in  relation  to  whom  this  statute  oper- 
ates is  represented  as  having  been  surrendered  *'  in 
pursuance  of  any  arrangement  with  a  foreign  State," 
and  as  having  been  **  accused  or  convicted  of  any 
crime  which,  if  committed  in  England,  would  be 
one  of  the  crimes  described  in  the  first  schedule  to 
this  act. "  This  language  distinctly  designates  the 
person  to  whom  the  statute  refers. 

The  schedule  provides  that  the  crimes,  therein 
mentioned,  shall  "be  construed  according  to  the 


law  existing  in  England,  or  in  any  British  posses- 
sion (as  the  case  may  be),  of  the  date  of  the  al- 
leged crime,  whether  by  common  law  or  by  statute 
made  before  or  after  the  passage  of  this  act"  The 
theory  of  this  provision  is,  that  the  law,  as  it  was 
when  the  crime  was  committed,  shall  fix  its  charac- 
ter, and  hence  that  no  subsequent  legislation,  giving 
to  the  act  a  new  and  different  character,  shall  be 
operative  in  that  particular  case. 

Now,  from  the  list  of  crimes  triable  under  the 
special  jurisdiction  secured  by  extradition,  the  stat- 
ute excludes  all  offenses  "  committed  prior  to  the 
surrender  in  any  part  of  Her  Majesty's  dominions," 
and  all  offenses  not  **  proved  by  the  facts  on  which 
the  surrender  is  grounded,"  until  the  extradited 
party  "  has  been  restored  or  had  an  opportunity  of 
returning  to  said  foreign  State. "  This  provides 
that,  before  he  can  be  tried  for  any  but  the  extradi- 
tion crime  or  crimes,  he  must  by  the  British  Gov- 
ernment have  been  restored  to  the  country  from 
which  he  was  removed,  or  must  have  had  an  oppor- 
tunity of  returning  thither  by  the  withdrawal  for  a 
reasonable  time  of  all  restraint  upon  his  liberty. 
The  implication  is  that,  if  being  thus  restored,  he 
chooses,  of  his  own  accord,  to  return  to  the  jurisdic- 
tion of  the  British  Government,  or  that  if  not  being 
restored,  but  having  the  opportunity  of  return  to  the 
foreign  State  from  which  he  was  removed,  he  chooses 
not  to  do  so,  but  to  remain  under  the  jurisdiction 
acquired  by  the  removal,  then,  in  either  case,  he  may 
be  tried  for  an  offense  committed  prior  to  the  sur- 
render, and  not  included  in  the  terms  thereof.  The 
immunity  against  trial  for  any  but  the  extradition 
charge  is  limited  by  these  qualificationsw  Moreover, 
if  the  party  shall,  after  his  surrender,  commit  a 
crime  or  crimes  in  any  part  of  Her  Majesty's  do- 
minions, either  while  in  custody  or  after  his  dis- 
charge, then  no  immunity  whatever,  as  to  trial 
therefor,  is  secured  to  him.  His  case,  upon  this 
supposition,  would  be  similar  to  that  of  any  other 
offender. 

The  obvious  design  of  the  statute  is  to  confine 
the  jurisdiction  gained  by  extradition  to  the  spe- 
cific purpose  set  forth  in  the  proceedings  when 
gaining  it.  The  rule  laid  down  to  this  end  is  that 
the  triable  cripie,  subject  to  the  qualifications  above 
stated,  must  be  such  **as  may  be  proved  by  the 
facts  on  which  the  surrender  is  grounded. "  This 
assumes  that  these  '*  facts,"  supported  by  the  proper 
evidence,  were  submitted  to  the  government  asked 
to  make  the  delivery;  that,  in  its  judgment,  they 
suflSciently  established  the  commission  of  the  crime 
or  crimes  for  which  the  extradition  was  sought,  and 
that  on  this  ground  the  delivery  was  made  in  pur- 
suance of  a  treaty.  The  crime,  thus  shown  by  the 
*» facts"  brought  out  in  the  extradition  proceed- 
ings, is  the  only  one  for  which  the  party  can  be 
put  on  trial  under  British  authority,  *'  until  he  has 
been  restored  or  had  an  opportunity  of  returning  to 
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such  foreign  State,'*  unless  he  shall  commit  some 
other  crime  after  his  extradition.  This  does  not 
preclude  additional  evidence,  besides  that  on  which 
he  was  surrendered,  in  proof  of  the  crime  when  he 
is  brought  to  trial ;  but  it  does  preclude  a  trial  for 
any  other  crime  until  one  of  the  specified  condi- 
tions of  such  trial  shall  be  supplied,  or  the  party, 
after  extradition,  shall  have  committed  some  other 
crime. 

The  British  Government,  by  this  part  of  the  Eng- 
lish act,  concedes  and  means  to  concede  to  other 
governments  precisely  what  it  expects  and  demands 
from  them.  There  can  be  no  pretense  that  the 
statute  is  in  conflict  with  their  rights,  as  growing 
out  of  extradition  treaties.  It  simply  limits  the 
jurisdiction  of  British  courts  to  the  offense  or  of- 
fenses on  the  charge  and  proof  of  which  extradi- 
tion was  claimed  and  granted,  and  thus  protects 
the  extradited  party  against  any  abuses  of  power 
by  these  courts.  Such  a  case  as  that  of  Heilbronn, 
to  which  Secretary  Fish  referred,  could  not  occur 
under  this  statute. 

2.  A  second  provision,  found  in  the  second  sub- 
section of  the  third  section  of  the  English  act, 
reads  as  follows : 

*' A  fugitive  criminal  shall  not  be  surrendered  to 
a  foreign  State  unless  provision  is  made  by  the  law 
of  that  State,  or  by  an  arrangement,  that  the  fugi- 
tive criminal  shall  not,  until  he  has  been  restored  or 
had  an  opportunity  of  returning  to  Her  Majesty's 
dominions,  be  detained  or  tried  in  that  foreign 
State  for  any  offense  committed  prior  to  his  surren- 
der, other  than  the  extradition  crime  proved  by 
the  facts  on  which  the  surrender  is  grounded." 

Lord  Derby,  in  his  letter  to  General  Schenck,  im- 
mediately after  the  demand  for  Winslow  was  made, 
referred  to  this  statute,  remarking  that  **  the  Secre- 
tary of  State  for  the  Home  Department  fears  that 
the  claim  advanced  by  your  Government  to  try 
Lawrence  in  the  recent  case  of  extradition,  with 
which  you  are  familiar,  for  other  crimes  than  the 
extradition  crime  for  which  he  was  surrendered, 
amounts  to  a  denial  that  any  such  law  [exempting 
him  from  such  trial]  exists  in  the  United  States," 
and  further  remarking  that  '*  the  disclaimer  of 
your  Government  of  any  implied  understanding  ex- 
isting with  Her  Majesty's  Government  in  this  re- 
spect, and  the  interpretation  put  upon  the  act  of 
Congress  of  August  12,  1848,  chapter  147,  section 
3»  preclude  any  longer  the  belief  in  the  existence 
of  any  effective  arrangement  which  Her  Majesty's 
Government  had  previously  supposed  to  be  practi- 
cally in  force."  Foreign  Relations  of  the  United 
States,  1876,  p.  207.  On  this  ground  the  surrender 
of  Winslow  was  refused  unless  the  requisite  guar- 
anty in  respect  to  his  trial  was  given.  This  was 
according  to  the  English  act  of  1870,  and,  as 
claimed  by  Lord  Derby  and  denied  by  Secretary 
Fish  in  the  subsequent  correspondence,  according 
to  the  spirit  and  intent  of  the  treaty  of  1842. 


The  practical  end,  sought  by  this  clause  of  the 
English  act,  is  to  limit  the  jurisdiction  over  a  fu- 
gitive criminal  when  surrendered  by  Great  Britain 
to  a  foreign  State  to  *Hhe  extradition  crime  proved 
by  the  facts  on  which  the  surrender  is  grounded." 
This  description  of  the  crime  assumes  that  it  comes 
within  the  enumeration  of  the  treaty ;  that  the  for- 
eign State  has  charged  the  crime  upon  a  given 
person ;  that,  as  a  basis  for  his  surrender,  proof  of 
his  guilt  has  been  furnished ;  and  that  the  British 
Government,  having  examined  the  case,  has  judged 
the  evidence  sufficient  to  justify  the  surrender,  in 
order  that  the  party  accused  may,  in  the  foreign 
State  demanding  him,  be  put  on  trial  for  the  crime, 
and  that  only,  which  was  proved  by  the  facts  on 
which  the  surrender  was  grounded.  The  theory  of 
the  provision  is  that  this,  and  this  only,  is  the  crime 
for  the  trial  of  which  the  surrender  was  made,  and 
hence  that  the  jurisdiction  granted  thereby  is  lim- 
ited to  this  purpose. 

The  method  of  gaining  this  end,  as  provided  for 
in  the  clause,  is  to  forbid  the  surrender  of  a  fugi- 
tive criminal  **to  a  foreign  State  unless  provision  is 
made  by  the  law  of  that  State,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until  he  has 
been  restored  or  had  an  opportunity  of  returning  to 
Her  Majesty's  dominions,  be  detained  or  tried  in 
that  foreign  State  for  any  offense  committed  prior 
to  his  surrender,  other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender  is 
grounded."  Parliament  chose  in  this  way  to  secure 
a  guaranty  beforehand,  that  the  jurisdiction,  given 
by  surrender  on  the  part  of  Great  Britain,  would  be 
confined  to  the  purpose  for  which  it  was  given. 

It  is  true  that  the  treaty  of  1842  between  the  two 
governments  does  not,  in  express  terms,  contain  any 
such  provision  in  respect  to  the  manner  of  its  exe- 
cution; yet  if  it  implies  that  the  jurisdiction  ac- 
quired under  it  is  to  be  limited  to  the  purpose  for 
which  it  was  acquired,  then  the  provision  is  consist- 
ent with  the  treaty.  The  treaty  limits  the  right  of 
demand  and  the  obligation  of  delivery  to  seven  dis- 
tinctly enumerated  crimes,  thereby  implying  that 
the  jurisdiction  secured  under  it  is  not  to  exceed 
tlus  enumeration.  The  treaty  still  further  provides 
that,  in  every  case  of  actual  delivery,  the  crime  or 
crimes  for  which  the  surrender  is  demanded  shall 
be  definitely  specified,  just  as  clearly  implying  that 
the  jurisdiction  sought,  if  gained,  has  its  limits  in 
this  specification.  There  is  still  further  a  provision 
that  the  delivery  shall  be  made  only  when  the 
charge  is  proved  by  evidence  that  would,  according 
to  the  laws  of  the  government  asked  to  make  the 
surrender,  be  sufilcient  to  justify  the  apprehension 
and  commitment  of  the  accused  person  for  trial,  if 
the  offense  charged  had  been  committed  under  its 
jurisdiction;  and  this  implies  that  the  offense 
deemed  proved  by  the  delivering  government,  and 
in  respect  to  which  the  delivery  was  made,  is  the 
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only  one  for  which  the  party  may  be  put  on  trfal  in 
virtue  of  the  custody  secured  thereby.  There  is  no 
right  of  demand,  and  no  obligation  of  delivery,  in 
violation  of  the  terms  from  which  these  implications 
arise.  A  special  and  limited  jurisdiction  over  the 
extradited  party  is,  by  the  terms  and  necessary  im- 
plications of  the  treaty,  the  only  jurisdiction  that 
can  be  gained  under  it  iu  respect  to  any  crime  or 
cause  of  detention  that  antedates  his  surrender;  and 
this  jurisdiction  relates  to  the  offense  or  offenses  for 
which  he  was  surrendered. 

What  we  then  find  in  this  clause  of  the  English 
act  is  an  express  statement,  in  the  form  of  a  legal 
statute  for  the  government  of  British  officers,  of  the 
implied  doctrine  of  the  treaty  of  1842  in  respect  to 
the  crime  for  which  the  party  surrendered  under 
the  treaty  may  be  tried.  The  act  denies  no  right 
which  the  treaty  grants.  It  is  not  an  attempt  to 
supplement  the  treaty  with  provisions  in  contradic- 
tion of  or  inconsistent  with  its  terms.  It  adds 
nothing  to  the  treaty.  It  claims  no  authority  or 
operation  in  or  over  the  United  States,  or  over  any 
of  the  judicial  or  executive  officers  thereof.  It  sim- 
ply asserts  a  British  right  under  the  treaty,  and  pro- 
vides for  securing  it.  There  is  no  occasion  for  the 
United  States  to  find  fault  with  it,  unless  it  is  pro- 
posed to  go  beyond  the  treaty  in  dealing  with  an 
extradited  person ;  and  then  the  occasion  for  fault- 
finding would  be  with  Great  Britain. 

The  question  as  to  toJien  this  treaty  right  shall  be 
asserted,  whether  before  delivery  and  as  a  condition 
thereof,  or  afterward  in  the  form  of  a  protest  if 
there  be  an  attempt  to  disregard  it,  is  quite  imma- 
terial, so  far  as  the  right  itself  is  concerned.  If  it 
exists  at  all,  then  its  recognition  may  be  made  a 
condition  of  delivery,  or  it  may  be  asserted  by  pro- 
test in  the  event  of  its  violation.  If  Great  Britain 
under  the  treaty  has  the  right  to  protest  against 
trial  for  any  but  the  extradition  offense,  then  it  has 
an  equal  right  to  refuse  a  surrender  without  an  ade- 
quate guaranty  in  this  respect  The  right  of  pro- 
test and  the  right  of  refusal  rest  on  precisely  the 
same  principle.  No  government,  in  the  execution 
of  a  treaty,  is  bound  to  consent  in  advance  to  what 
would  be  a  violation  of  it,  or  omit  such  legislation 
as  will  secure  its  own  rights  as  involved  in  the 
treaty.  It  has  the  right  to  insist  upon  its  own 
rights;  and  this  we  understand  to  be  the  purpose  of 
the  English  act  in  relation  to  the  detention  and  trial 
of  persons  who,  as  fugitive  criminals,  may  by  the 
British  Government  be  surrendered  to  foreign  States. 

3.  A  third  provision  of  the  English  act,  contained 
in  its  twenty-seventh  section,  reads  as  follows: 

'*  The  acts  specified  in  the  third  schedule  to  this 
act  are  hereby  repealed  as  to  the  whole  of  Her 
Majesty^s  dominions;  and  this  act  (with  the  excep- 
tion of  any  thing  contained  in  it  which  is  inconsist- 
ent with  the  treaties  referred  to  in  the  acts  so  re- 
pealed) shall  apply  (as  regards  crimes  committed 


either  before  or  after  the  passage  of  this  act),  in 
the  case  of  the  foreign  States  with  which  those 
treaties  were  made,  in  the  same  manner  as  if  an  Or- 
der in  Council  referring  to  such  treaties  had  been 
made  in  pursuance  of  this  act,  and  as  if  such  Order 
had  directed  that  every  law  and  ordinance  which  is 
in  force  in  any  British  possession  with  respect  to 
such  treaties  should  have  effect  as  part  of  this  act : 
Provided  that  if  any  proceedings  for  or  in  relation 
to  the  surrender  of  a  fugitive  criminal  have  been 
commenced  under  the  said  acts  previously  to  the 
repeal  thereof,  such  proceeding  may  be  completed, 
and  the  fugitive  surrendered,  m  the  same  manner 
as  if  this  act  had  not  been  passed.'' 

There  are  four  provisions  in  this  section.  The 
first  18  a  repeal  of  the  acts  named  in  the  third 
schedule  to  the  act  of  1870.  The  second  is  the  ap- 
plication of  this  act  to  the  extradition  treaties  re- 
ferred to  in  the  acts  repealed.  The  third  is  an  ex- 
ception in  this  application  as  to  any  thing  in  the  act 
inconsistent  with  those  treaties.  The  fourth  is  the 
permission,  where  extradition  proceedings  have 
been  commenced  in  any  case,  that  they  should  be 
completed  **  in  the  same  manner  as  if  this  act  had 
not  been  passed." 

The  acts  named  in  the  schedule  are  five,  and  the 
treaties  referred  to  in  them  are  those  with  the  United 
States,  France,  and  Denmark.  Secretary  Fish 
claimed  that  the  treaty  of  1842  with  the  United 
States,  as  to  the  matter  under  discussion  between 
the  two  governments,  comes  within  the  exception 
specified  in  this  section  of  the  act  of  1870,  because, 
as  to  that  matter,  the  act  Is  inconsistent  with  the 
treaty,  and,  hence,  that  in  this  respect  it  has  no  ap- 
plication to  the  treaty.  Lord  Derby,  on  the  other 
hand,  denied  these  propositions,  and  insisted  that 
the  English  act  of  1870  and  the  treaty  of  1842  are 
not  in  conflict  with  each  other,  that  the  express  doc- 
trine of  the  act  in  regard  to  the  trial  of  extradited 
criminals  is  implied  in  the  treaty,  and,  hence,  that 
on  this  subject,  which  was  the  only  point  in  contro- 
versy between  them,  there  is  nothing  in  the  act  to 
except  the  treaty  from  its  application. 

It  would  be  unreasonable  to  suppose  that  the 
British  Parliament,  consciously,  and  by  intention, 
passed  an  act  for  the  execution  of  extradition  treat- 
ies, which  it  deemed  in  any  particular  inconsistent 
with  these  treaties,  and  at  the  same  time  adopted 
an  exception  in  general  terms  to  avoid  a  result  for 
which  it  had  deliberately  provided,  or  that  it  meant 
to  repeal  or  change  the  treaties  when  professing  to 
legislate  for  their  execution.  The  exception  as  to 
the  application  of  the  act  is  evidently  a  general 
provision  of  caution,  for  the  purpose  of  being  sure 
not  to  legislate  in  contradiction  of  existing  treaties, 
and  not  a  confession  on  the  part  of  Parliament  that 
it  had  so  legislated  in  respect  to  any  treaty.  The 
exception  is  stated  with  no  specific  mention  of  any 
treaty,  or  of  any  provision  in  any  treaty.  To  as- 
sume that  Parliament  designed,  as  to  the  matter  in 
debate,  to  except  the  treaty  of  Jld42  with  the  United 
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States  from  the  full  operation  of  the  act,  is  a  pal- 
pable begging  of  the  whole  qaestion  that  was  at 
issue  in  the  Winslow  controversy.  Such,  certainly, 
was  not  its  intention  unless,  as  to  that  matter,  the 
two  are  inconsistent.  If  it  be  true  that,  as  to  the 
offense  for  which  a  surrendered  criminal  may  be 
tried,  the  treaty  implies  what  the  act  expressly  de- 
clares, then  there  is  no  inconsistency  between  them 
on  this  point,  and,  hence,  no  reason  why  the  act 
should  not  in  this  respect  apply  to  the  treaty.  The 
guaranty  which  the  one  requires  simply  secures  be- 
forehand the  unmunity  which  the  other  implies. 
Lord  Derby,  as  we  think,  correctly  claimed  that  the 
treaty  and  the  act  are  identical  in  this  respect. 

Indeed,  the  special  act  passed  by  Parliament  soon 
after  the  treaty  was  negotiated,  and  the  act  of  Con- 
gress of  August  12th,  1848,  and  also  the  supplement- 
ary act  passed  by  Congress  in  1869,  clearly  imply 
the  doctrine  which  the  English  act  of  1870  expressly 
asserts.  In  the  first  two  of  these  acts  proYirion 
is  made  for  the  delivery  of  a  fugitive  criminal, 
in  order  that  he  may  **be  tried  for  the  crime  of 
which  such  person  shall  be  so  accused.'*  Both  acts, 
in  precisely  the  same  words,  specify  such  a  trial  as 
the  end  or  object  of  the  delivery.  So,  also,  the  act 
of  1809  describes  the  trial  contemplated  by  the  de- 
livery, as  having  reference  to  **  the  crimes  or  offenses 
specified  in  the  warrant  of  extradition.*'  This  leg- 
islation implies  a  construction  of  the  treaty  which 
the  English  act  of  1870  puts  into  express  and  posi- 
tive terms.  It  names  the  offense  for  which  the  trial 
is  to  be  had,  as  being  the  one  of  which  the  person 
has  been  accused,  or  as  the  one  *^  specified  in  the 
warrant  of  extradition.*'  It  does  not  give  the  re- 
motest hint  of  any  other  trial,  and,  hence,  by  what 
it  says  and  by  what  it  does  not  say,  implies  that  the 
party  is  to  be  tried  only  for  the  crime  **  proved  by 
the  facts  on  which  the  surrender  is  grounded,'*  which 
is  the  express  doctrine  of  the  English  act  of  1870. 

Judge  Benedict,  in  The  United  8taU$Y,  Lawrence^ 
18  Blatchf.  C.  C.  R.  295,  after  remarking  that  "the 
British  act  of  1870 "  has  no  authority  as  a  law  in 
the  United  States,  proceeded  to  say:  *' It  would 
appear  that  the  English  courts  incline  to  the  opinion 
that  the  act  of  1870  has  no  effect  in  England,  even, 
to  limit  the  operation  of  the  treaty  of  1842,"  which, 
as  he  held  in  that  case,  allows  the  trial  of  an  extra- 
dited person  for  any  offense,  whether  it  is  or  is  not 
the  one  for  which  the  surrender  was  made.  As 
proof  of  this  statement,  he  quotes  the  following 
words  of  the  Lord  Chief  Justice  of  the  Queen's 
Bench  in  JEhs  parte  Bouvier:  ^*1  see  plainly  what 
was  the  intention  of  the  legislature  —  that  is  to  say, 
it  was  intended,  while  getting  rid  of  the  statutes  by 
which  the  treaties  were  confirmed,  to  save  the  ex- 
isting treaties  in  their  full  integrity  and  force." 

The  case  of  Bouvier,  who  was  demanded  by  the 
French  Government  in  1872,  arose  under  the  treaty 
of  Great  Britain  with  France,  and  had  no  relation 


to  that  of  1842  with  the  United  States.  The  im- 
portant question,  as  Mr.  Clarke  observes  in  his  Treat- 
ise on  Extradition,  sec.  ed.,  p.  140,  came  before  the 
Court  of  the  Queen's  Bench,  **  whether  the  effect  of 
the  Extradition  Act  of  1870  had  not  been  to  render 
the  treaty  with  France  entirely  inoperative."  The 
relation  of  the  act  to  the  treaty  of  1842  with  the 
United  States  was  not  under  consideration  at  all, 
and  no  opinion  was  expressed  as  to  whether  it  did 
or  did  not  in  England  *'  limit  the  operation  of  the 
treaty  of  1842." 

So  far,  moreover,  as  the  opinion  that  was  ex- 
pressed had  any  thing  to  do  with  the  effect  of  the 
English  act  in  England,  Judge  Benedict  was  entirely 
mistaken  as  to  its  character.  Bouvier  was  before 
the  court  on  a  writ  of  hc^>ea9  corpus;  and  it  was 
urged  by  his  counsel  that  he  should  be  discharged, 
because,  as  was  alleged,  there  was  no  law  in  France 
to  prevent  ''  his  trial  for  an  offense  other  than  that 
for  which  the  rendition  was  demanded."  The 
counsel  for  the  Crown,  in  reply  to  this  position,  pre- 
sented the  affidavit  of  M.  Adolphe  Moreau,  the 
officially  appointed  counsel  to  the  French  embassy 
in  London,  to  the  effect  that  'Mt  is  a  principle  of 
French  and  international  law,  that  the  indiviaual 
whose  extradition  has  been  granted  can  only  be 
prosecuted  and  tried  for  the  very  crime  for  which 
his  extradition  has  been  obtained."  This  affidavit, 
says  Mr.  Clarke.  '*was  accepted  by  the  court  as  de- 
cisive of  the  question ; "  and  accordingly  the  court 
**  remanded  the  prisoner  to  custody,  holding  that 
provision  was  made  by  the  French  law  that  he 
should  be  tried  only  for  the  offense  for  which  extra- 
dition was  asked."  Clarke  on  Extradition,  sec  ed., 
pp.  149-152.  The  remanding  of  Bouvier  to  cus- 
tody was  on  the  assurance  by  an  affidavit,  which  the 
court  accepted  as  '* decisive  of  the  question,"  that 
under  the  law  of  France  he  would  be  tried  only  for 
the  offense  for  which  his  extradition  had  been  ob- 
tained. This  is  exactly  the  doctrine  of  the  English 
act  of  1870,  and  the  facts  clearly  show  that  the 
court  treated  the  act  as  operative  in  England  with 
reference  to  the  treaty  with  France. 

It  deserves  to  be  noted  also  that  the  words  of  tne 
Lord  Chief  Justice,  as  quoted  by  Judge  Benedict, 
have  nothing  to  do  with  the  specific  question 
whether  the  English  act  of  1870  and  the  treaty  of 
1842  are  consistent  with  each  other,  and  hence 
nothing  to  do  with  the  question  whether  the  act  has 
effect  or  not  in  England  with  reference  to  that 
treaty.  What  he  says  is  that  Parliament,  by  the 
exception  as  to  any  thing  in  the  act  inconsistent 
with  the  treaties  referred  to,  intended  **  to  save  ex- 
isting treaties  in  their  full  integrity  and  force." 
There  is  no  doubt  of  this;  yet  it  does  not  follow 
that  he  r^^rded  ''the  treaty  of  1842"  as  coming 
within  the  exception  because  inconsistent  with  the 
act  of  1870,  and  hence  regarded  the  act  as  having 
«no  effect  in  England  "  in  respect  to  that  treaty. 
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On  this  point  he  expressed  no  opinion.  For  aught 
that  appears  in  the  words  quoted,  he  may  have 
agreed  with  Lord  Derby  as  to  the  construction  of 
**  the  treaty  of  1842,*'  and  as  to  the  entire  consist- 
ency of  the  English  act  of  1870  with  it.  Supposing 
the  two  to  be  consistent,  then,  of  course,  the  act 
would  not  limit  the  operation  of  the  treaty  in  Eng- 
land, or  anywhere  else,  not  because  the  latter  is  ex- 
cepted from  the  application  of  the  former,  but  be- 
cause there  is  no  inconsistency  between  them. 
Judge  Benedict,  however,  assuming  an  inconsist- 
ency, sought  on  this  ground  to  exclude  the  treaty 
from  the  application  of  the  act  as  to  the  question 
which  he  was  discussing,  and  thereby  retain  the 
treaty  in  full  force  with  his  understanding  of  its 
operation,  supporting  his  opinion  by  quoting  the 
words  of  the  Lord  Chief  Justice  in  the  case  of 
Bouvier,  which,  as  we  have  seen,  neither  contain 
the  opinion  nor  hold  any  relation  to  it  whatever. 
The  Judge  was  certainly  very  unfortunate  in  the 
case  which  he  cited,  as  well  as  in  the  words  which 
he  quoted. 

There  are  three  other  provisions,  all  of  them 
found  in  the  third  section  of  the  English  act,  which, 
though  not  involved  in  the  Winslow  controversy, 
deserve  a  brief  mention,  since  they  operate  as  restric- 
tions upon  the  surrender  of  fugitive  criminals.  The 
first  declares  that  ^'  a  fugitive  criminal  shall  not  be 
surrendered  if  the  offense  in  respect  of  which  his 
surrender  is  demanded  is  one  of  a  political  charac- 
ter, or  if  he  prove  to  the  satisfaction  of  the  police 
magistrate  or  the  court  before  whom  he  is  brought 
on  habeas  corpus^  or  to  the  Secretary  of  State,  that 
the  requisition  for  his  surrender  has  in  fact  been 
made  with  a  view  to  try  or  punish  him  for  an  of- 
fense of  a  political  character."  The  design  of  this 
provision  is  to  guard  against  any  surrender  for  what 
are  called  political  offenses,  which,  though  not  al- 
ways expressly  excluded  in  extradition  treaties,  are, 
nevertheless,  according  to  the  settled  policy  of 
Great  Britain  and  most  of  the  nations  of  Europe, 
regarded  as  non-extraditable. 

The  second  provision  declares  that  **a  fugitive 
criminal  who  has  been  accused  of  some  offense 
within  English  jurisdiction,  not  being  the  offense 
'  for  which  his  surrender  is  asked,  or  is  undergoing 
sentence  under  any  conviction  in  the  United  King- 
dom, shall  not  be  surrendered  until  after  he  has 
been  discharged,  whether  by  acquittal  or  on  expira- 
tion of  his  sentence  or  otherwise."  This  simply 
postpones  the  delivery  in  the  cases  specified  until 
the  purposes  of  English  jurisdiction  shall  have  been 
completed. 

The  third  provision  declares  that "  a  fugitive  crim- 
inal shall  not  be  surrendered  until  the  expiration  of 
fifteen  days  from  the  date  of  his  being  committed 
to  prison  to  await  his  surrender."  .  This  in  the 
eleventh  section  of  the  act  is  supplemented  by  a  re- 


quirement that  the  committing  magistrate  *^  shall 
inform  such  criminal  that  he  will  not  be  surrendered 
until  after  the  expiration  of  fifteen  days,  and  that 
he  has  a  right  to  apply  for  a  writ  of  habeas  corpus,^* 
The  object  of  these  provisions  is  to  secure  to  the 
person  accused  a  reasonable  opportunity  to  have  the 
legality  of  the  proceedings  tested  before  a  court 
prior  to  his  actual  surrender,  and  to  be  discharged 
from  imprisonment  in  the  event  that  the  proceed- 
ings shall  be  held  to  be  illegal.  The  protection 
thus  afforded  is  meant  to  be  remedial  as  against  any 
hasty  or  improper  action  on  the  part  of  the  Gk)vem- 
ment. 

The  other  provisions  of  the  English  act  call  for 
no  comment,  since  they  relate  to  matters  of  purely 
domestic  procedure,  and  involve  no  intemationa 
questions  in  respect  to  the  construction  and  applica- 
tion of  British  extradition  treaties. 


CHINESE  NOT  ENTITLED  TO  NATURALIZA- 
TION. 

UNITBD  STATES  CIRCUITOOURT,  DI8TBICT  OF  OALI- 
FOBNIA,  APBIL  39, 1878. 

Matter  op  Ah  Yup. 

A  native  of  China,  of  the  MoDgolian  race,  is  not  entitled 
td  become  a  citizen  of  the  United  States  under  the  Re- 
vised Statutes  as  amended  in  1875.  Rev.  Stat.,  8  3,109, 
amendment,  R.  S..  p.  1,485. 

A  Mongolian  is  not  a ''  white  person  "  within  the  meaning 
of  the  term  as  used  in  the  naturalization  laws  of  the 
United  States. 

PETITION  for  naturalizatlou.  The  facts  appear  hi 
the  opinion. 

Sawyeb,  J.  Ah  Yup,  a  native  and  citizen  of  the 
Empire  of  China,  of  the  Mongolian  race,  presented  a 
petition  in  writing,  praying  that  he  be  permitted  to 
make  proof  of  the  facts  alleged,  and  upon  satlsfaotorj 
proof  being  made,  and  his  making  the  oath  required 
in  such  cases,  he  be  admitted  as  a  citizen  of  the  United 
States. 

The  petition  stated  all  the  qualifications  required  by 
the  statute  to  entitle  the  petitioner  to  be  naturalized, 
provided  the  statute  authorizes  the  naturalization  of 
a  native  of  China  of  the  Mongolian  race.  The  petition 
was  presented  by  B.  S.  Brooks,  a  counselor  of  this 
court.  This  being  the  first  application  made  by  a  na- 
tive Chinaman  for  naturalization,  the  members  of  the 
bar  were  requested  by  the  court  to  make  such  sugges- 
tions amt'ci  curia  as  occurred  to  them  upon  either  side 
of  the  question;  whereupon  S.  Heydenfeldt,  Jr., 
argued  the  case  very  fully  in  opposition  to  the  applica- 
tion. Suggestions  were  also  made  by  other  members 
of  the  bar- present. 

The  only  question  is,  whether  the  statute  authorizes 
the  naturalization  of  a  native  of  China  of  the  Mongo- 
lian race. 

In  all  the  acts  of  Congress  relating  to  the  naturali- 
zation of  aliens,  from  that  of  April  U,  1802,  down  to 
the  Revised  Statutes,  the  language  has  been  ''  that  any 
alien,  being  a  free  white  person,  may  be  admitted  to 
become  a  citizen,'*  etc.  After  the  adoption  of  the 
thhrteenth  and  fourteenth  amendments  to  the  National 
Constitution  —  the  former  prohibiting  slavery  and  the 
latter  declaring  who  shall  be  citizens  —  Congress,  in 
the  act  of  July  14, 1870,  amending  the  naturalization 
laws,  added  the  following  provision: 
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»*  That  the  nataralizatioii  laws  are  hereby  extended 
to  aliens  of  African  nativitj  and  to  persons  of  African 
descent."    16  Stat.  256,  S  7. 

Upon  the  revision  of  th«3  statutes  the  revisers,  prob- 
ably inadvertently,  as  Congress  did  not  contemplate  a 
change  in  the  laws  in  force,  omitted  the  words  **  white 
persons,**  section  2,166  of  the  Revised  Statutes  being 
the  section  conferring  the  right  reading:  **An  alien 
may  be  admitted  to  become  a  citizen,"  etc.  The  pro- 
vision relating  to  Africans  of  the  act  of  1870  is  carried 
Into  the  Revised  Statutes  in  a  separate  section,  which 
reads  as  follows : 

"The  provisions  of  this  title  shall  apply  to  aliens  of 
African  nativity  and  to  persons  of  African  descent." 
12,169.  This  section  was  amended  by  the  **Aot 
to  correct  errors  and  to  supply  omissions  in  the 
Revised  Statutes  of  the  United  States,*'  of  February 
18, 1875,  so  as  to  read :  "  The  provisions  of  this  title 
shall  apply  to  aliens,  being  free  white  persons,  and  to 
aliens  of  African  nativity,  and  to  persons  of  African 
descent.**  (Rev.  Stat.,  p.  1,  486;  18  Stat.  318),  and  so 
the  statute  now  stands. 

Urtt  Is  a  person  of  the  Mongolian  race  a  **  white 
person  **  within  the  meaning  of  the  statute  7 

Seoofvd.  Do  those  provisions  exclude  all  but  white 
persons  and  persons  of  African  nativity  or  African 
descent? 

Words  in  a  statute,  other  than  technical  terms, 
should  be  taken  in  their  ordinary  sense.  The  words 
**  white  person,*'  as  well  argued  by  petitioner*s  counsel, 
taken  in  a  strict  literal  sense,  constitute  a  very  indefi- 
nite description  of  a  class  of  persons,  where  none  caa 
be  said  to  be  literally  white,  and  those  called  white 
may  be  found  of  every  shade,  from  the  lightest  blonde 
to  the  most  swarthy  brunette.  But  these  words,  in 
this  country  at  least,  have  undoubtedly  acquired  a 
well-settled  meaning  in  common  popular  speech,  and 
they  are  constantly  used  in  the  sense  so  acquired 
in  the  literature  of  the  country,  as  weU  as  in  common 
parlance.  As  ordinarily  used  anywhere  in  the  United 
States  one  would  scarcely  fail  to  understand  the  party 
employing  the  words  *'  a  white  person  "  would  Intend 
a  person  of  the  Caucasian  race.  In  speaking  of  the 
various  classifications  of  races,  Webster,  in  his  diction- 
ary, says:  **The  common  classification  is  that  of 
Blumenbach,  who  makes  five.  First,  the  Caucasian, 
or  white  race  to  which  belong  the  greater  part  of  the 
European  nations  and  those  of  Western  Asia;  second, 
the  Mongolian,  or  yellow  race,  occupying  Tartary, 
China,  Japan,  etc.;  third,  the  Ethiopian,  or  negro 
(black)  race,  occupying  all  Africa,  except  the  North ; 
fourth,  the  American,  or  red  race,  containing  the 
Indians  of  North  and  South  America;  and  fifth,  the 
Malay,  or  brown  race,  and  occupying  the  islands  of 
the  Indian  Archipelago,*'  etc.  This  division  was 
adopted  from  Bnffon,  with  some  changes  in  names, 
and  is  founded  on  the  combined  characteristics  of 
complexion,  hair  and  skull.  Liunasus  makes  four 
divisions,  founded  on  the  color  of  the  skin:  First. 
Euroi>ean,  whitish ;  second,  American,  coppery ;  third, 
Asiatic,  tawny;  and  fourth,  African,  black.  Cuvier 
makes  three  ~  Caucasian,  Mongol,  negro.  Others 
make  many  more,  but  none  include  the  white  or  Cau- 
casian with  the  Mongolian  or  yellow  race;  and  none 
of  those  classifications,  recognizing  color  as  one  of  the 
distinguishing  characteristics,  include  the  Mongolian 
in  the  white  or  whitish  race.  9  22,  ♦^New  American 
Qyclopedia,"  title  "Ethnology.** 

Neither  in  popular  language,  in  literature,  nor   in 


scientific  nomenclature  do  we  ordinarily,  if  ever,  find 
the  words  "  white  person  **  used  in  a  sense  so  compre- 
hensive as  to  include  an  individual  of  the  Mongolian 
race.  Yet,  in  all,  color,  notwithstanding  its  indefi- 
niteness  as  a  word  of  description,  is  made  an  import- 
ant factor  in  the  laws  adopted  for  the  determination 
and  classification  of  the  races.  I  am  not  aware  that 
the  term  **  white  persons,**  as  used  in  the  statute,  as 
they  have  stood  from  1802  till  the  late  revision,  was 
ever  supposed  to  include  a  Mongolian,  while  I  find 
nothing  in  the  history  of  the  country.  In  common  or 
scientific  usage,  or  in  legislative  proceedings,  to  indi- 
cate that  Congress  intended  to  include  in  the  term 
**  white  person  "  any  other  than  an  individual  of  the 
Caucasian  race.  I  do  not  find  much  in  the  proceedings 
of  (^ongress  to  show  that  it  was  universally  understood 
in  that  body,  in  its  recent  legislation,  that  it  excluded 
Mongolians.  At  the  time  of  the  amendment,  in  1870, 
extending  the  naturalization  laws  to  the  African  race, 
Mr.  Sumner  made  repeated  and  strenuous  efforts  to 
strike  the  word  *  *  white  *'  from  the  naturalization  laws, 
or  to  accomplish  the  same  object  by  other  language. 
It  was  opposed  on  the  sole  ground  that  the  effect  would 
be  to  authorize  the  admission  of  Chinese  to  citizen- 
ship. Every  senator  who  spoke  upon  the  subject 
assumed  that  they  were  then  excluded  by  the  term 
*' white  person,"  and  that  the  amendment  would 
admit  them,  and  the  amendment  was  advocated  on 
the  one  hand  and  opposed  on  the  other  upon  that 
single  Idea.  Senator  Morton,  In  the  course  of  the  dist> 
oussion,  said :  '*  This  amendment  involves  the  whole 
Chinese  problem.  *  *  *  The  country  has  just 
awakened  to  the  question  and  to  the  enormous  magni- 
tude of  the  question  Involving  a  possible  Immi- 
gration of  many  millions;  Involving  another  oivili- 
zatlon;  Involving  labor  problems  that  no  intel- 
lect can  solve  without  study  and  time.  Are  you 
now  prepared  to  settle  the  Chinese  problem,  thus  in 
advance  inviting  that  Immigration?*'  Congressional 
Globe,  part  6,  1868-70,  p.  6,122.  Senator  Sumner  re- 
plied :  *'  Senators  undertake  to  disturb  us  in  our  judg- 
ment by  reminding  us  of  the  possibility  of  lai^ 
numbers  swarming  from  China ;  but  the  answer  to  all 
this  is  very  obvious  and  very  simple.  If  the  Chinese 
come  here  they  will  come  for  citizenship  or  merely  for 
labor.  If  they  come  for  citizenship  then  in  this  desire 
do  they  give  a  pledge  of  loyalty  to  our  institutions. 
And  where  is  the  peril  in  such  vows  ?  They  are  peace- 
ful and  industrious.  How  can  their  citizenship  be  the 
occasion  of  solicitude?*'    Id.,  p.  6,166. 

Many  other  senators  spoke  pro  and  con  on  the  ques- 
tion, this  being  the  point  of  the  contest.  Id.,  pp. 
6,121  to  6,177.  It  was  finally  defeated,  and  the  amend-  . 
ment  cited,  extending  the  right  of  naturalization  to  the 
African  only,  was  adopted.  It  Is  clear  from  these  pro- 
ceedings that  Congress  retained  the  word  **  white"  in 
the  naturalisation  laws  for  the  sole  purpose  of  exclud- 
ing the  Chinese  from  the  right  of  naturalization. 
Again,  when  It  was  found  that  the  term  *' white  i>er- 
son  "  had  been  omitted  in  the  Revised  Statutes,  it  was 
restored  by  the  act  passed  **to  correct  errors  and  to  BVip- 
ply  omissions  *'  In  the  Revised  Statutes  before  cited. 
Upon  reporting  this  bill,  Mr.  Poland,  chairman  of  the 
committee,  explained  the  various  amendments  cor- 
recting errors,  and  upon  ^he  amendment  to  insert  the 
words,  **  being  free  white  persons,**  said:  **The  orig- 
inal naturalization  laws  only  extended  to  free  white 
persons.**  ♦  ♦  *  •*  A  very  few  years  since  (in  1870) 
Mr.  Sumner,  of  Massachusetts,  then  in  the  Senate, 
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moved  to  strike  oat  the  word  *  white  *  from  the  nat- 
uralizatiou  laws,  and  it  was  objected  to  on  the  ground 
that  that  would  authorize  the  naturalization  of  that 
class  of  Asiatic  immigrants  that  are  so  plentiful  on  the 
Pacific  coast.  After  considerable  debate,  instead  of 
striking  out  the  word  *  white,'  it  was  provided  that 
the  naturalization  laws  sliould  extend  to  the  Africans 
and  persons  of  African  descent."  After  explaining 
the  omission  in  the  Revised  Statutes  he  adds :  **The 
member  of  our  committee  who  had  this  chapter  on  the 
naturalization  laws  to  examine  as  a  sub-committee 
failed  to  notice  this  change  in  the  law,  or  it  would 
have  been  brought  before  the  house  when  the  revision 
was  adopted. '*  Congressional  Record,  vol.8,  part  2, 
session  1875,  p.  1,081. 

Upon  this  report  the  amendment  was  made  as  it  now 
stands  in  the  statute.  Thus,  whatever  latitudinarian 
construction  might  otherwise  be  given  to  the  term 
"  white  person,"  it  is  entirely  clear  that  Ck>ngres8  in- 
tended by  this  legislation  to  exclude  Mongolians  from 
the  right  of  naturalization.  I  am,  therefore,  of  the 
opinion  that  a  native  of  China,  of  the  Mongolian  race, 
is  not  a  white  person  within  the  meaning  of  the  act  of 
Congress. 

The  second  question  is  answered  in  the  discussion  of 
the  first.  The  amendment  is  intended  to  limit  the 
operation  of  the  provision  as  it  then  stood  in  the  Re- 
vised Statutes.  It  would  have  been  more  appropri- 
ately inserted  in  section  2,165  than  where  it  is  found 
(in  section  2,169).  But  the  purpose  is  clear.  It  was 
certainly  intended  to  have  some  operation,  or  it  would 
not  have  been  adopted.  The  purpose  undoubtedly  wa» 
to  restore  the  law  to  the  condition  in  which  it  stood 
before  the  revision,  and  to  exclude  the  Chinese.  It 
was  intended  to  exclude  some  classes,  and  as  all  white 
aliens  and  those  of  the  African  race  are  entitled  to 
naturalization  under  the  words,  it  is  diflEicult  to  per- 
ceive whom  it  could  exclude  unless  it  be  the  Chinese. 

It  follows  that  the  petition  must  be  denied,  and  it 
is  so  ordered. 

♦ 

VALIDITY  OF  THE   YIRGINIA  FUNDING 
ACT   OF  1871. 

8IJPBEMB  COURT  OF  APPEALS  OF  VIRGINIA, 
MARCH,  1878. 

Ex  PARTS  CliARKB. 

By  a  provision  of  the  Constitution  of  Virginia  all  floes  paid 
in  criminal  proceedinss  are  appropriated  for  the  sup- 

gort  of  public  sohoois.  By  an  act  of  the  Leffislature, 
nown  as  the  Funding  Act,  coupons  of  State  bonds 
Issued  under  such  act  are  made  receivable  for  *'a]l 
taxes,  debts,  dues  and  demands  due  the  State."  Held, 
that  the  statute  iDcluded  fines,  and  the  coupons  were 
receivable  therefor,  and  the  statute  was  not  in  violation 
of  the  constitutional  provision  mentioned. 

PETITION  for  habeas  corpus.  The  facts  appear  in 
the  opinion. 

Chbibtian«  J.  This  case  is  before  us  upon  a  peti- 
tion filed  by  James  Clarke,  invoking  the  original  juris- 
diction of  this  court  for  a  writ  of  habeas  corpus.  The 
petition  and  the  record  therewith  filed  show  that  the 
petitioner  is  confined  in  jaU  under  an  execution  issued 
upon  a  judgment  of  the  Hustings  Court  of  the  city  of 
Richmond,  for  the  sum  of  thirty  dollars,  the  fine  as- 
sessed by  said  court,  and  twenty-two  dollars  and  five 
cents,  the  cost  of  prosecution  on  behalf  of  the  Com- 
monwealth. 

It  is  further  shown,  that  the  petitioner  tendered  to 
Jftmea  M.  Tyler,  sergeant  of  the  city  of  Eichmond, 


**  a  coupon,  which  was  due  and  past  maturity,  for  thirty 
dollars,  which  said  coupon  was  cut  from  a  bond  of  the 
State  of  Virginia,  issued  under  the  provisions  of  the 
act  of  Assembly  passed  March  SOth,  1871,  commonly 
known  as  the  Funding  Bill:  "  and  the  sum  of  twenty- 
two  dollars  and  five  cents,  in  money,  that  being  the 
amount  of  costs. 

The  city  sergeant  refused  to  receive  the  coupon  ten- 
dered, in  payment  of  the  fine  imposed  by  the  court. 
And  thereupon  Clarke  applied  to  this  court  for  a  writ 
of  habeas  corpus^  and  insists  upon  his  right  to  pay  the 
fine  assessed  against  him  by  the  Hustings  Court  in  a 
coupon  of  a  bond  of  the  State ;  and  that  upon  such 
payment,  with  the  costs  of  prosecution,  he  is  entitled 
to  his  discharge  from  further  imprisonment. 

This  record,  therefore,  presents  for  our  considera- 
tion the  simple  question.  Whether  a  fine  imposed  for  a 
violation  of  law  can  be  discharged  in  coupons,  or 
whether  it  can  only  be  demanded  and  paid  in  money  ? 

This  is  the  same  question  which  was  elaborately  ar- 
gued at  the  January  term  of  this  court  in  the  case  of 
Tyler  v.  Taylor.  That  case  was  argued  upon  a  petition 
for  a  writ  of  mandamus^  to  the  court,  to  compel  the 
audi  tor 'of  public  accounts  to  receive  from  the  ser- 
geant of  the  city  of  Richmond,  certain  coupons  which 
had  been  received  by  him,  in  payment  of  a  fine  Im- 
posed on  one  Mayo,  for  a  criminal  offense. 

In  that  case,  this  court  unanimously  held,  that  the 
writ  of  mandamus  could  not  be  issue'd  against  the  au- 
ditor of  public  accounts,  because  he  was  not  the  pub- 
lic ofllcer  whose  duty  It  was,  under  the  law,  to  receive 
fines  collected  by  the  city  sergeant,  and  declaring  that 
this  court  could  only  exercise  its  extraordinary  juris- 
diction by  way  of  mandamus^  to  compel  a  public  oflEi- 
cer  to  discharge  a  duty  which  the  law  Imposed  on  him, 
and  not  on  another.  And  inasmuch  as  the  city  treas- 
urer, and  not  the  auditor  of  public  accounts,  was  the 
public  oflEicer  whose  duty  it  was  to  receive  all  fines  col- 
lected by  the  city  sergeant,  the  rule  was  discharged 
and  the  case  dismissed,  without  deciding  the  question 
on  its  merits. 

In  that  case  it  was  said,  and  Is  here  repeated :  *'  This 
court  is  always  ready  and  willing  to  decide,  to  the  best 
of  its  ability,  all  questions,  however  Important  or  dif- 
ficult, or  however  they  may  affect  public  or  private  in- 
terests, which  are  properly  brought  before  it,  no 
matter  how  great  or  far-reaching  may  be  the  responsi- 
bilities It  must  assume  In  such  decision.  But  the 
court  Is  not  willing,  nor  is  it  any  part  of  its  judicial 
function,  to  decide  questions  outside  of  the  case  be- 
fore it,  and  thus  constitute  itself  a*  moot  court  to  de- 
termine abstract  questions.*' 

The  question  argued  In  the  case  of  Tyler  v.  Taylor 
did  not  arise  upon  the  pleadings  in  the  cause,  and  the 
court  did  not  (for  the  reasons  stated  In  Its  opinion) 
feel  called  upon  to  decide  an  abstract  question.  But 
the  same  question  now  does  arise  properly,  upon  the 
record  in  this  case,  and  the  court  is  now  prepared  to 
meet  the  question  and  assume  all  the  responsibilities 
which  may  be  attached  to  the  decision,  however  It  may 
affect  Individual  or  public  rights,  private  or  political 
questions. 

But  the  question  we  have  to  determine  (however  it 
is  sought  to  be  connected  with  questions  which  are 
the  subject,  unhappily,  of  political  agitation)  is  purely 
a  legal  question,  to  be  determined  upon  well-defined 
legal  principles,  and  the  rules  of  construction  univer- 
sally recognized  as  appUoable  to  the  statute  law.    It 
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all  depends  upou  the  true  construotion  to  be  (civen  to 
the  second  seotion  of  the  act  approved  March  dOth, 
1871,  entitled  *'  An  act  to  provide  for  the  funding  and 
payment  of  the  public  debt."  This  section,  after  de- 
claring that  the  owners  of  any  of  the  bonds,  stocks  or 
interest  certificates  heretofore  issned  by  this  State    * 

*  *    may  fund  two-thirds  of  the  amount  of  the    *    * 

*  in  six  per  centum  coupon  or  registered  bonds  of 
this  State,  etc.,  contains  the  following  provision :  *'  The 
bonds  shall  be  made  payable  to  order  or  bearer,  and 
the  coupons  to  bearer,  at  the  treasury  of  the  State,  and 
bonds  payable  to  order  may  be  exchanged  for  bonds 
payable  to  bearer,  and  registered  bonds  may  be  ex- 
changed for  coupon  bonds,  or  vice  verso,  at  the  option 
of  the  owner.  The  coupons  shall  be  payable  semi- 
annually, and  receivable  at  and  after  maturity  for  all 
taxes,  debte,  dues  and  defnands  due  the  State,  which 
shall  be  so  expressed  on  their  face."  The  only  ques- 
tion, then,  we  have  to  determine  is,  whether  flrus  im- 
posed for  a  violation  of  law  are  included  within  the 
tenns  of  the  statute  ?  I  say  this  is  the  only  question 
we  have  to  determine,  because  the  question  of  the  con- 
stitutionality of  the  act  above  referred  to,  known  as 
the  Funding  Act,  has  already  been  determined  by  this 
court.  ^  The  case  of  AfUmU  v.  Wright,  22  Gratt.,  set- 
tles this  question.  The  same  argument  against  Its 
constitutionality  made  in  this  case  was  urged  in  that. 
I  refer  to  that  case  and  adopt  its  principles  and  reason- 
ing as  a  clear  and  conclusive  exposition  of  the  law, 
and  am  of  opinion  that  this  decision  of  the  court  de- 
claring the  constitutionality  of  the  act  ot  March  SOth, 
1871,  and  declaring  that  any  act  of  the  Legislature  in 
conflict  with  the  provisions  of  that  act,  so  far  as  it  may 
''  forbid  the  collecting  oflBLoers  of  the  State  to  receive 
in  payment  of  taxes  and  other  demands  of  the  State 
any  thing  else  than  gold  or  silver  coin.  United  States 
treasury  notes,  or  notes  of  the  national  banks  of  the 
United  States,"  must  be  held  to  be  an  act  *'  Impairing 
the  obligation  of  a  contract,"  and  therefore  unconsti- 
tutional and  void.  This  decision  of  Antoni  v.  Wright 
was  recognized  and  re-affirmed  in  Wise  v.  Rogers' 
Adm'r,  and  Maury  v.  Wright,  24  Gratt.,  and  must  now 
be  held  to  be  the  settled  law  of  this  State.  It  is  not 
necessary^  therefore,  and  indeed  it  would  be  a  vain 
and  useless  task,  to  attempt  to  go  over  again  the  rea- 
sons which  govern  this  court  in  coming  to  the  conclu- 
sion there  reached,  and  firmly  adhered  to  ever  since. 
I  can  only  say  for  myself,  that  after  a  careful  consid- 
eration of  ail  the  views  which  have  been  presented  on 
this  question,  the  opinion  of  Judge  Bouldln,  in  Ar^ 
tot\iv.  1^  right,  i%  a  lucid,  able  and  conclusive  exposi- 
tion of  the  law— is  one  based  upon  judicial  logic  and 
fortified  by  judicial  authority,  which  makes  it  impreg- 
nable against  every  assault  which  may  be  made  upon  it. 

Adopting,  therefore,  the  principles  and  reasoning  in 
the  case  of  AntoiU  v.  Wright,  we  are  left  in  this  case 
to  a  simple  and  very  narrow  inquiry— and  that  is.  Are 
/if tes  imposed  for  a  violation  of  law  included  in  the 
purview  of  the  statute?  One  of  the  principal  and 
universally  adopted  rules  of  construction  of  statutes 
is,  that  in  the  construction  of  statutes  the  rule  of  in- 
terpretation Is,  in  respect  to  the  intention  of  the  Leg- 
islature, that  where  the  language  is  explicit,  the  courts 
are  bound  to  seek  for  the  intention,  in  the  words  of 
the  act  itself,  and  they  are  not  at  liberty  to  suppose, 
or  to  hold,  that  the  Legislature  intended  any  thing 
difTerent  from  what  their  language  imports.  Potter*s 
Dwarrls  on  Statutes,  p.  146.  Words  in  a  statute  are 
never  to  be  considered  as  unmeaning  and  sozplusage, 


if  a  construction  can  be  legitimately  found  which  will 
give  force  to  and  preserve  all  the  words  in  the  act. 
The  best  rule  by  which  to  arrive  at  the  meaning  and 
intention  of  a  law  is  to  abide  by  the  words  which  the 
law-maker  has  used.  D wards,  p.  179,  note.  Especi- 
ally is  this  the  case  where  the  words  used  have  no 
double  or  doubtful  meaning,  but  are  plain  and  explicit 
in  their  signification,  for  it  Is  a  rule  of  universal  appli- 
cation that  effect  must  be  given  to  the  words  used  by 
the  Legislature  where  there  is  no  uncertainty  or  am- 
biguity In  their  meaning. 

Now,  Che  words  used  In  the  act  we  are  called  upon 
to  construe  are  as  broad,  explicit  and  comprehensive 
as  any  terms  which  could  possibly  be  used.  The  act 
declares  that  **  coupons  shall  be  receivable  at  and  after 
maturity,  for  all  taxes,  debts,  dues  and  demands  due 
the  State."  Is  there  any  uncertainty  or  ambiguity  In 
these  terms  ?  They  all  have  a  certain  definite,  explicit 
and  technical  meaning.  We  cannot  discard  any  one 
of  them  as  unmeaning  and  surplusage,  but  must,  ao- 
oordiug  to  the  rules  of  construction  which  bind  the 
courts,  give  effect  to  all.  We  must  suppose  the  Legis- 
lature knew  the  ordinary  meaning  and  legal  force  of 
the  words  which  they  used.  If  the  provision  of  the 
act  had  been  that  these  coupons  should  be  receivable 
'*  for  all  taxes  and  debts  due  the  State,"  there  might 
be  some  room  for  doubt  whether  ^nes  were  embraced 
—for  although  fines  are  recoverable  by  action  of  debt, 
and  in  a  certain  sense  a  fine  is  a  debt  due  the  State, 
yet  it  might  be  said,  with  much  force,  if  not  conclu- 
sively, that  the  word  debt  refers  to  matters  of  con- 
tract, and  that,  therefore,  a  fine  is  not  embraced  in  the 
meaning  of  the  statute  in  the  word  deM.  But  the 
words  **dues  and  demands"  are  added.  Shall  we  give  no 
effect  to  these  words  of  explicit  meanmg?  Can  we 
take  the  liberty  of  striking  these  words  out  of  the 
statute  ?  If  we  can,  then  the  courts  may  override  the 
powers  of  the  Legislature,  and  construe  away  any  act 
it  may  pass.  These  words,  "dues  and  demands,"  are  not 
uncertain  and  ambiguous,  but  have  a  certain  definito 
and  explicit  meaning. 

The  word  **  due  "  is  defined  by  Webster  to  be  '*  that 
which  is  owed,"  '*  that  which  costom,  station  or  law 
requires  to  be  pidd,"  and  by  Worcester  '*that  which 
any  one  has  a  right  to  demand,  claim  or  possess,"  **  that 
which  can  justly  be  required."  The  word  demand  is 
a  word  of  still  larger  significance  and  more  compre- 
hensive meaning.  Indeed,  Lord  Coke  says,  the  word 
*'  demand  "  is  the  largest  word  in  law  except  **  claim." 
In  2  Ck>ke  upon  Littleton,  291,  b,  he  says,  **Demandum 
is  a  word  of  art,  and  in  the  understanding  of  the  com- 
mon law,  is  of  so  large  an  extent,  as  no  other  word  in 
the  law  is,  unless  it  be  clomum,  whereof  Littleton 
maketh  mention,  section  446."  Webster  defines  *'  de- 
mand "  "  the  asking  or  seeking  what  is  due  or  claimed 
to  be  due ;"  and  Worcester,  '*  a  caUiug  for  a  thing  due 
or  claimed  to  be  due."  No  words  of  more  explicit  or 
broader  signification  could  have  been  used  than  these 
two  words  **  dues  and  demands."  We  cannot  discard 
them,  but  must  give  them  effect.  Do  they  embrace 
fines?  I  am  bound  by  every  rule  of  oonstruction  to 
say  they  do.  A  fine  is  something  *'  which  the  law 
requires  to  be  paid"  and  that  is  the  meaning  of  the 
word  '*dues."  A  fine  is  a  thing  '*due  or  claimed  to 
be  due  "  to  the  State,  a  liability  which  the  State  has  a 
right  to  enforce  and  demand,  and  that  is  the  meaning 
of  the  word  ^*  demand . " 

I  am,  therefore,  of  opUnion  tliat  fines  are  dearly  em- 
braced within  the  meaning  and  the  very  wordi  ot  tke 
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statate.  The  Legislature  has  used  words  which  by 
their  explioit,  oomprehensiye  and  unmistakable 
meaning  embrace  jlnes  as  well  as  taxes  and  debts.  If, 
after  using  the  words  **dues  and  demands,"  they  had 
intended  to  exclude  /li tes,  how  easy  it  would  have  been 
to  have  addcni  the  words,  *'  except  fines "  after  the 
words  **  dues  and  demands.**  But  having  used  these 
broad  and  comprehensive  terms,  which,  by  their  com- 
mon and  explicit  meaning,  embrace  fines,  and  having 
used  no  words  of  exception,  it  follows,  upon  every  rule 
of  construction,  that  fines  are  embraced  in  the  terms 
**dues  and  demands." 

This  construction,  which  would  seem  to  be  free 
from  all  doubt,  if  it  rests  upon  the  language  of  the 
act,  is  objected  to  upon  two  grounds.  First.  It  is 
insisted  that  fines  are  imposed,  as  one  of  the  potent 
means  of  punishing  offenses  against  the  law,  and  that 
the  offender  does  not  satisfy  the  judgment  of  the  court 
if  he  pays  an  amount  less  than  the  fine  assessed  against 
him,  which  he  does  if  he  may  pay  in  coupons  instead 
of  money  (the  coupons  being  at  a  discount) .  In  answer 
to  this  view,  it  is  sufficient  to  remark  that  the  State 
has  a  right  to  say  and  has  said,  in  the  act  of  her  Legis- 
lature under  consideration,  how  her  "demands" 
against  her  citizens  shall  be  satisfied,  how  the  liabili- 
ties **  due  "  to  her  shall  be  discharged.  It  might,  with 
the  same  propriety  and  with  equal  force,  be  argued 
that  debts  and  taxes  due  the  Commonwealth  are  not 
fully  discharged  by  payment  in  coupons,  and  yet  this 
is  done  every  day  under  the  statute  law,  sustained 
and  enforced  by  the  judgment  of  this  court.  But  in 
point  of  fact  the  judgment  for  the  fine  is  discharged 
to  its  full  extent,  so  far  as  the  State  is  concerned,  be- 
cause the  coupon  represents  the  obligation  of  the  State 
for  the  face  value  of  the  coupons  offered  in  payment 
of  the  fine. 

Second.  It  is  objected  that  fines  are  dedicated  by 
the  Constitution  and  by  statute  enacted  in  pursuance 
thereof,  to  the  literary  fund  for  school  purposes,  and  if 
the  act  under  consideration  embraces  fines,  to  that  ex- 
tent it  is  uuconstitutionaL 

Now,  it  is  to  be  observed  that  neither  the  Constitu- 
tion, nor  any  act  passed  in  pursuance  thereof,  requires 
the  collectors  of  the  public  revenues,  nor  the  auditor, 
to  keep  separate  and  distinct  each  particular  fine  as- 
sessed agauist  offenders,  and  pay  it  over  as  collected  to 
the  literary  fund;  but  the  requirement  is,  upon  fair 
construction,  to  turn  over  to  the  literary  fund  whenever 
amowU  may  come  into  the  treasury  from  the  source  of 
fines,  and  dedicate  that  amount  to  the  purpose  indi- 
cated. This  same  argument  was  pressed  most  vigor- 
ously in  the  case  of  Antoni  v.  Wiight,  and  was  an- 
swered, I  think,  successfully  and  by  the  lamented 
Judge  Bouldiu— and  I  prefer  to  adopt  his  views,  so 
clearly  and  ably  put,  rather  than  mar  or  weaken 
them  by  words  or  views  of  my  own.    He  says : 

**  But  it  is  argued  that  the  contract  in  this  case  is 
void  because  it  is  repugnant  to  the  7th  sec.,  8th  art., 
and  3d  sec..  lOth  art.,  of  the  State  Constitution,  dedi- 
cating certain  portions  of  the  State  revenue  to  the 
support  of  free  schools.  We  think  there  is  no  such 
conflict  in  the  case.  ♦  ♦  ♦  It  only  requires  that  the 
obligations  of  succeeding  Legislatures  shall  be  firmly 
met;  that  there 'should  be  what  the  creation  of  every 
new  debt  imperatively  demands,  to  wit:  an  increase 
of  taxation  if  the  existing  rate  be  insufficient.  The 
argument  is  based  on  the  assumption  that  subsequent 
Legislatures  will  fail  in  their  duty,  and  pursue  such  a 
course  as  may  result  in  miilappropriation  of  the  funds 


referred  to ;  that  they  will  decline  to  meet  faithfully 
the  high  obligation  resting  on  them,  and  then  rely  on 
the  irregular  consequences  of  their  own  default,  as  an 
argument  against  the  validity  of  the  debt  for  which 
they  will  have  failed  to  provide.  The  malappropria- 
tion  which  would  follow,  would  not  be  the  legitimate 
result  of  the  Funding  Act,  but  in  effect  would  be  the 
act  of  the  Legislature  failing  to  discharge  its  duty. 
The  obligation  to  provide  for  the  interest  due  by  these 
coupons  is  as  high  as  the  duty  of  applying  the  capita- 
tion tax  and  other  funds  to  the  schools.  Both  duties 
are  alike  obligatory  aiid  both  may  be  discharged,  as 
there  is  no  conflict  between  them.  It  is  only  by  a  fail- 
ure to  discharge  the  one  that  the  performance  of  the 
other  can  be  put  into  jeopardy,  and  it  rests  with  the 
Legislature,  by  faithfully  and  fearlessly  meeting  both 
obligations,  to  preserve  the  plighted  faith  of  the  State 
and  protect  her  Constitution  from  violation." 

After  this  opinion  of  the  court,  delivered  by  Judge 
Bouldin,  was  announced,  there  was  a  motion  for  a  re- 
hearing«  submitted  by  the  attorney-general,  and  the 
court  held  the  case  under  advisement,  for  several 
weeks,  anxious  to  correct  its  decision,  if  it  should  ap- 
pear in  any  respect  to  be  erroneous,  and  to  give  to  the 
case  that  calm  and  careful  reconsideration  which  the 
gravity  and  importance  of  the  question  involved  re- 
quired. After  a  candid  and  anxious  review  of  the 
case,  the  court  could  find  no  reason  to  change  its 
opinion,  but  was  confirmed  in  the  justice  and  reasons 
of  its  conclusions.  In  delivering  the  judgment,  upon 
a  motion  for  a  rehearing.  Judge  Anderson,  in  an  able 
and  exhaustive  opinion,  discusses  the  whole  question, 
re-afflrmiug  and  enforcing  the  views  of  Judge  Boul- 
din. And  in  these  views  the  same  judges  concurred 
as  in  the  original  decision.  I  mention  this  to  show 
with  what  deliberation  and  care  the  questions  involved 
in  the  case  of  AyUoni  v.  Wright  were  considered,  aiid 
the  futility  of  again  considering  these  questions  ex- 
cept to  re-affirm  and  adopt  the  principles  of  that  case 
so  far  as  they  apply  to  the  case  before  us. 

With  respect  to  the  argument  made  in  that  case,  as 
it  was  pressed  in  this  case,  that  fines  and  other  reve- 
nues were  dedicated  to  the  school  fund,  and,  there- 
fore, cannot  be  paid  in  coupons,  Judge  Anderson,  in 
his  opinion  (22  Gratt.  874),  says:  ♦  ♦  ♦  »*Iti8 
said  that  those  provisions  of  the  Constitution  which 
set  apart  certain  funds  and  a  certain  proportion 
of  the  tax  for  the  public  schools  would  be  defeated  by 
this  legislation.  It  would  seem  to  be  a  sufficient  reply 
to  say  that  if  it  were  impracticable  to  raise  a  sufficient 
amount  of  revenue  for  both  purposes,  the  latter  did 
not  impose  an  obligation  on  the  Legislature  paramount 
to  the  obligation  to  provide  for  the  payment  of  the 
interest  on  the  public  debt.  That  was  an  obligation 
antecedent  and  paramount  to  the  Constitution  Itself 
and  could  not  be  repudiated  by  the  Constitution  if  it 
had  so  provided .  But  It  Is  not  repudiated  nor  Ignored, 
but  the  obligation  is  clearly  recognized  by  sections  2, 
8, 10  and  20  of  art.  10,  at  least  to  pay  Virginia's  pro- 
portion. And,  furthermore,  this  being  an  obligation 
of  debt  and  not  eleemosynary  in  its  character  as  are 
the  other  provisions  referred  to.  and  however  desira- 
ble and  Important  it  may  be  that  they  should  be  car- 
ried out,  I  hesitate  not  to  say  this  is  of  higher  obliga- 
tion. But  there  need  be  no  clashing  of  duties  here. 
It  is  only  required  that  the  Legislature  should  levy  a 
tax  sufficient  for  both  objects  —  a  duty  imposed  on  it 
by  the  Const  ltutl(»n.  It  has  not  been  the  practice  to 
set  apart  in  the  public  treasurv^e  Identical  money 
Digitized  by  VjOO^U.-- 
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reoelTed  for  the  imblio  sohooli ;  nor  it  it  required  bj 
tliis  Constitution,  nor  the  acts  of  aMemblj.  And  the 
Legislature  lias  disoharged  its  oonstitntioual  obligation 
when  it  has  set  apart  the  required  amount  for  that 
purpose." 

These  views,  expressed  both  upon  the  first  hearing 
and  the  rehearing  of  the  case  of  AtUoni  ▼.  WrighU  are 
applicable  to  the  case  t>efore  us,  and  must  govern  our 
decision  in  this  case . 

Much  has  l>een  said  in  the  case  before  us  about  the 
sacred ness  of  the  school  fund  and  the  paramount  obli- 
gation of  the  State  to  educate  the  people.  This  Is  a 
great  and  high  obligation,  and  no  doubt  will  be  faith- 
fully and  flrmlj  met  bj  the  Legislature.  But  however 
great  and  high  this  obligation,  It  cannot  and  ought  not 
to  be  met,  at  the  sacrifice  of  other  obligations  equally 
sacred,  and  other  duties  equallj  high  and  binding.  A 
State,  like  an  Individual,  must  be  just  before  It  is 
generous.  No  honest  man  can  or  will  abstract  from 
his  creditors  what  Is  justly  due  them  In  order  to  g^lve 
it  to  his  children.  Ko  State,  in  order  to  educate  Its 
citizens,  ought  to  withhold  from  Its  just  creditors  that 
which  has  l>een  pledged,  by  Its  honor  and  plighted 
faith,  to  the  payment  of  Its  just  debts.  Both  obliga- 
tions must  and  will  be  met.  The  people  must  be  edu- 
cated, but  they  must  not  be  educated  at  the  price  of 
repudiation  and  dishonor.  Better  would  be  igi^oranoe 
than  enlightenment  purchased  at  such  a  fearful  price. 

In  conclusion,  I  will  repeat  here  the  utterance  of  the 
unanimous  voice  of  this  court  in  the  Homestead  CaseSt 
22  Gratt.  801,  when  It  declared  that  ''No  State  and 
no  people  can  have  any  real  and  enduring  prosperity, 
except  where  public  faith  and  private  faith  are  guarded 
by  laws  wisely  administered  and  faithfully  executed. 
The  Inviolability  of  contracts,  public  and  private,  is 
the  foundation  of  all  social  progress,  and  the  comer- 
stone  of  all  the  forms  of  civilized  society  when  an  en- 
lightened system  of  jurisprudence  prevails.  Under 
our  system  of  government  It  has  been  wisely  placed 
under  the  protection  of  the  Constitution  of  the  United 
States,  and  there  It  rests  secure  against  all  Invasion." 

It  only  remains  for  me  to  say  that  the  petitioner  has 
the  right  under  the  law  to  discbarge  the  flue  Imposed 
upon  him  by  the  Hustings  Court,  with  a  coupon  of  a 
bond  of  the  State,  which  the  State  has  agreed  to 
receive  In  payment  of  ''  all  taxes,  debts,  dues,  and  de- 
mauds  due  the  State,"  and  that  he  must  be  discharged 
from  further  custody. 

Staples,  J.,  dissented. 


RECENT  AMERICAN  DECISIONS. 

8UPBBMB  JUDICIAL  OOUBT  OP  MAINE* 

CABRIEB. 

Passenger  not  traveling  toith  trunk :  liabilUy  of  car- 
rier,—-A  railroad  company  is  not  obliged  to  carry  as 
baggage  the  trunk  of  one  who  does  not  go  by  the 
same  train.  Upon  receiving  the  trunk  of  such  person 
to  be  forwarded  It  Is  received  as  freight,  and  the  du- 
ties and  liabilities  ot  a  common  carrier  attach,  with 
the  right  to  a  reasonable  compensation  for  transporta- 
tion. {Wilson  V.  Grand  Trvnk,  56  Me.  60,  and  57  id. 
138,  affirmed.)  Qraffam  v.  Boston. A  -Maine  Railroad 
Co. 

*  To  appear  In  07  Maine  Reports. 


CONSTITUnONAIi  LAW. 

L  Exemption  from  taxatiofi:  legislaHve  authority: 
municipal  corporcUion  .—It  is  within  the  constitutional 
authority  of  the  Legislature,  to  empower  the  city 
council  of  the  city  of  Portland,  to  exempt  from  taxa- 
tion for  a  term  of  years  property  belonging  to  the 
Portland  Water  Company,  In  consideration  of  an  un- 
dertaking and  agreement  by  the  company  to  furnish, 
free  of  cost  to  the  city,  a  supply  of  water  for  its  public 
and  municipal  purposes.  CUy  of  Portland  v.  Portland 
Water  Co. 

2.  Municipal  legisUUion:  vaUdity  o/.— Under  an  act 
of  the  Legislature,  authorizing  an  exemption  for  six 
years,  a  vote  of  the  city  council  to  exempt  for  five 
years.  Is  valid.  The  term  of  exemption  does  not  neo- 
essarlly  commence  running  from  the  passage  of  the 
act  by  the  Legislature,  but  may  begin  when  the  ex- 
emption Is  voted  by  the  city  council,  if  the  vote  is 
passed  within  a  reasonable  time  afterward.  lb. 

8.  Authority  to  city  to  exempt  property  to  he  ac- 
quired .—like  legislative  act  allowed  the  exemption  to 
extend  to  property  of  the  company  not  in  existence 
when  the  act  was  passed.  Eeld^  that  this  would  in- 
clude, as  taxable,  all  real  estate  at  a  value  according 
with  the  condition  It  was  then  in,  and  would  ex- 
clude all  personal  property  acquired  after  that  time, 
lb. 

OONTRIBUTOBr  NEOLIOSNCS. 

Crossimg  railroad  track  in  front  of  moving  (ra(n.— 
The  plaintiff  In  his  declaration  stated  that  he  being  in 
a  narrow  fenced  lane  leading  to  the  crossing  over  the 
defendants'  railroad,  and  distant  about  two  and  a  half 
rods  from  its  track,  and  perceiving  the  defendants* 
train  forty  rods  from,  but  approaching  the  crossing, 
he  being  distant  seven  rods  therefrom,  attempted  to 
cross  the  track  before  the  train  should  reach  it;  that 
his  attempt  was  unsuccessful,  and  that  he  was  in- 
jured. Held,  on  demurrer  to  the  declaration,  that  on 
the  plaintUTs  statement  of  facts  he  was  not  In  law 
entitled  to  recover.  Qroum  v.  Maine  Central  Badlroad 
Co. 

DAMAOB8. 

On  failure  by  employer  to  permit  performance  of  con- 
tract for  personal  services,— Th^  plaintiff  contracted 
with  the  defendants  to  play  first  old  man  and  charac- 
ter business  for  thirty-six  weeks.  At  the  close  of  the 
nineteenth  week  the  defendants  discharged  the  plain- 
tiff without  fault  on  his  part,  who  commenced  an  ac- 
tion for  breach  of  the  contract  during  the  next  week. 
Held,  that  the  action  was  not  premature;  held^  also, 
that  the  plaintiff  was  entitled  to  recover  as  damages 
for  the  remainder  of  the  term  at  the  stipulated  rate, 
less  what  he  actually  earned  or  might  have  earned  by 
the  exercise  of  reasonable  diligence,  with  Interest; 
that  having  obtained  another  contract  within  the  line 
of  his  profession  within  the  time  of  his  original  con- 
tract with  the  defendants,  the  sum  which  he  might 
have  earned  thereby  to  the  time  when  hlH  contract 
with  the  defendants  expired,  should  be  deducted  from 
the  contract  price  with  the  defendants.  SulherUjukd 
V.  Wyer, 

MALT  lilQUOB. 

When  uihal  is.  question  of  fact  for  /un/.— Revised 
Statutes,  chapter  27,  section  22,  enacts  that  '*  ale,  por- 
ter, strong  beer,  lager  beer,  and  all  other  malt  liquors, 
shall  l>e  considered  intoxicating  liquors  within  the 
meaning  of  this  chapter,  as  well  as  all  distilled  spirits.*' 
Heldj  that  the  question  ''  what  is  the  malt  liquor  in- 
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tended  by  and  embraced  in  the  statute  and  prohibited 
from  sale,**  is  one  of  fact  for  the  jury  and  not  one  of 
law  for  the  court.    SttUe  y.  Starr. 

MUNIGIPAIi  CORPORATION. 

Not  liable  to  one  injured  hy  defect  in  highway  while 
racing.— An  action  does  not  He  against  the  town  in 
favor  of  a  person  who  receives  an  injury  from  a  de- 
fective highway,  while  using  such  highway  for  the  ex- 
press purpose  of  horse-racing,  and  matching  his  horse 
for  speed  against  other  horses.  Semble :  Aliter,  if  the 
fast  driving  was  merely  incidental  to  traveling  upon 
the  highway  for  any  of  the  legitimate  purposes  for 
which  a  highway  is  designed  to  l>e  used.  McCarthy  v. 
City  of  PofttofMl. 

•  PATENT. 

Contract  for  royalty  under  litigated  paUnt  valid. ^^It 
a  patentee,  in  consideration  of  a  royalty,  grants  to 
another  a  license  to  use  his  patent,  who  uses  it,  the 
patentee's  right  being  in  litigation  and  that  fact  known 
to  the  licensee,  he  not  having  been  interfered  with, 
cannot  plead  in  defense  that  the  invention  was  not 
new  nor  that  the  patentee  was  not  the  first  inventor. 
Jones  V.  Burhham. 

SALE. 

Of  personal  property:  trafi^er  of  title  :  fraud.— If  C. 
delivers  his  oxen  to  T.  as  a  pledge  to  secure  payment 
of  a  note,  and  T.  afterward  permits  them  to  remain 
in  C.*s  possession  to  be  redelivered  if  C.  does  not  pay 
the  note  in  a  week,  a  subsequent  purchaser  of  C. 
within  the  week,  without  fraud  against  T.,  acquires  a 
valid  title  against  him.  If  there  is  no  delivery  from 
O.  to  T.,  and  the  transaction  between  the  parties  is  an 
agreement  merely  that  the  oxen  shall  be  held  as  se- 
curity, to  be  taken  by  T.  in  case  of  failure  to  pay  the 
note,  then  T.  takes  no  title  and  cannot  contest  the 
title  of  a  subsequent  purchaser,  though  his  purchase 
was  fraudulent.    Mother  v.  Smith. 

TROVKB. 

Mistaken  renwval  of  fence  under  authority  of  town 
officer. — ^Trover  lies  against  a  person  who  removes  a 
quantity  of  fence  from  the  land  of  its  owner,  although 
such  person  was  acting  at  the  time  under  the  direc- 
tion of  town  officers  and  mistakenly  supposed  the 
fence  to  be  upon  the  land  of  the  town.  Smith  t. 
Colby. 

♦  ■ 

RECENT  BANKRUPTCY  DECISIONS. 

OHATTEIi  MORTGAGE. 

Assignee  in  bankruptcy  cannot  maintain  trover  for 
mortgaged  property  against  mortgagee. — Where,  be- 
fore the  commencement  of  the  proceedings  In  bank- 
ruptcy, the  holder  of  a  chattel  mortgage  executed  by 
the  bankrupt  took  possession  of  the  mortgaged  prop- 
erty and  appropriated  it  to  his  own  use,  held,  that  the 
assignee  could  not  maintain  an  action  of  trover  to  re- 
cover the  value  of  such  property.  U.  S.  Circ.  Ct., 
New  Jersey.   Jones  v.  Miller,  17  Nat.  Bankr.  Reg.  816. 

COMPOSITION. 

When  creditor  entitled  to  double  security :  refiisal  to 
pay  composition . — Defendants,  who  were  indorsers  of 
a  promissory  note,  were  adjudged  bankrupts  before  its 
maturity,  and  proposed  a  composition  at  fifty  cents  on 
the  dollar,  which  was  accepted  «nd  recorded,  the  note 
being  entered  on  their  schedule  as  held  by  the  party 
from  whom  plaintiff  had  received  it,  plaintiff  having  no 


knowledge  of  the  proceeding,  and  not  assenting 
thereto.  After  the  maturity  of  the  note  the  makers 
were  adjudged  bankrupts,  and  offered  a  composition 
of  fifty  per  cent  to  the  creditors,  including  plaintiff, 
which  was  accepted  and  duly  performed.  The  defend- 
ants then  offered  to  pay  fifty-five  per  cent  of  the  bal- 
ance remaining  due,  which  was  refused.  Held,  that 
plaintiff  wa8  entitled  to  its  double  security;  that,  as 
the  note  was  not  provable  in  bankruptcy  before  ma- 
turity, it  could  not  be  satisfied  by  the  composition, 
and  that,  even  if  it  could,  the  defendants,  having  re- 
fused to  pay  according  to  their  composition,  could  not 
protect  themselves  by  it  from  an  action  at  law.  Sup. 
Jud.  Ct.,  Massachusetts.  National  Mount  WoUaston 
Bank  v.  Porter,  17  Nat.  Bankr.  Reg.  829. 

DISCHARGE. 

1.  What  it  bars.— A  discharge  in  bankruptcy  bars  the 
collection  of  a  claim  for  the  purchase-money  of  land 
which  has  been  allotted  to  the  debtor  as  a  homestead 
in  the  bankruptcy  proceedings.  Sup.  Ct.,  North  Caro- 
lina.   Hoskins  V.  WaU,  17  Nat.  Bankr.  Reg.  814. 

2.  Does  not  operate  as  payment:  husband  and  wife. 
—A  discharge  in  bankruptcy  does  not  operate  as  a  pay- 
ment, but  is  simply  a  bar  to  the  enforcement  of  the 
obligation;  and,  unless  pleaded  in  defense  by  the 
debtor,  it  is  waived.  The  discharge  of  the  husband 
in  bankruptcy  cannot  be  pleaded  by  the  wife  in  bar 
of  an  action  against  her,  under  the  laws  of  Louisiana, 
to  recover  her  half  of  a  community  debt,  where  she 
has  accepted  a  community.  Sup.  Ct.,  Louisiana.  Lu* 
deling  v.  Felton  et  oL,  17  Nat.  Bankr.  Reg.  810. 

GENBRAX  ASSIGNMENT. 

1.  An  act  of  bankruptcy :  when  it  will  not  prevent  dis' 
charge.— The  making  of  a  voluntary  general  assign- 
ment by  a  debtor  is  an  act  of  bankruptcy  of  itself. 
But  to  prevent  a  discharge,  the  assignment  must  have 
been  made,  not  only  in  contemplation  of  bankruptcy, 
but  with  intent  to  prefer  some  creditor,  or  for  the 
purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee  in  bankruptcy,  or  from  be- 
ing distributed  in  satisfaction  of  his  debts.  U.  S. 
Dist.  Ct.,  N.  D.  Illinois.  In  re  Croft  Brothers,  17  Nat. 
Bankr.  Reg.  824. 

2  Partnership :  homestead :  when  discharge  refused. 
—Partnership  assets  are  a  trust  fund  for  the  payment 
of  the  firm  debts,  and  no  exemptions  can  be  set  apart 
from  them  to  the  individual  partners  until  all  the 
partnership  debts  are  paid.  The  bankrupts  made  a 
general  assignment  for  creditors.  One  of  the  mem- 
bers of  the  firm,  whose  homestead,  which  had  been 
paid  for  and  furnished  out  of  the  partnershii>  earn- 
ings, was  held  in  his  wife's  name,  took  from  the  as- 
signee the  amount  he  claimed  as  exemptions,  and  con- 
tinued business  in  his  wife's  name.  Subsequently  the 
bankrupts  were  adjudicated  in  voluntary  proceedings. 
On  application  [for  a  discharge,  held,  that  the  assign- 
ment was  made  in  contemplation  of  bankruptcy  and 
f oj:  the  purpose  of  preventii^  the  property  of  the  firm 
or  some  part  of  it  from  coming  into  the  hands  of  the 
assignee  for  distribution,  and  that  a  discharge  should 
be  refused.  lb. 

IJEASE. 

One  vcdid  against  bankrupt  is  valid  against  assignee. 
-  -A  lease  of  property  owned  by  the  bankrupt,  which 
is  valid  against  him,  although  not  recorded  as  re- 
quired by  the  statute  of  the  Statet  is  valid  against 
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the  assifpiee,  although  he  bad  no  knowledge  of  Ua 
existence.  Sup.  Jad.  Ct.,  Maine.  Qoa8  ▼.  Cojjlf^  17 
Nat.  Baukr.  Reg.  882. 

MOBTGiiaB. 

When  mortoage  creditor  cannot  prove  claim  for  de^ 
ficiency:  valuation  of  security, — A  creditor  of  the 
bankrupts,  holding  seouritj  bj  way  of  mortgage  upon 
real  estate,  obtained  leave  of  the  bankrupt  court  to 
for€»clo8e  his  mortgage  in  a  State  court,  sold  the  real 
estate  under  the  decree  of  foreclosure,  and  proved  his 
judgment  for  deflcieucj  on  the  sale  as  a  claim  against 
the  estate.  On  re-examination  of  the  claim,  hefd,  that 
he  could  not  prove  for  his  deflciencj;  that  if  he  de- 
sired to  do  so,  he  should  have  taken  the  necessary 
steps  to  obtain  a  valuation  of  his  security  in  the  man- 
ner pre8crik>ed  by  section  6075.  The  ordinary  order 
granting  leave  to  foreclose  a  mortgage  upon  the  bank- 
rupt's property,  cannot  be  construed  as  directing  that 
the  value  of  the  creditor's  security  be  ascertained  by  a 
sale  under  a  decree  of  foreclosure.  Dist.  Ct.,  N.  D. 
New  York.    In  re  Herrick,  17  Nat.  Baukr.  Reg.  835. 

TRUSTS. 

D^ault  of  factor. —The  default  of  a  factor  in  not 
making  payment  to  his  principal  is  not  a  fraud,  nor  is 
the  debt  created  by  such  defalcation,  "  while  acting  in 
any  fiduciary  character,**  within  the  meaning  of  sec- 
tion 88  of  the  Bankrupt  Act.  Only  technical  or  special 
trusts,  as  contradistinguished  from  those  which  the 
law  implies  from  the  contract,  are  within  the  meaning 
of  the  section.  U.  8.  Giro.  Ct.  W.  D.  Pennsylvania. 
Keime  v.  Qraff  A  Co.,  17  Nat.  Bankr.  Reg.  819. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

CONSTITUTIONAL  LAW. 

Law  impairing  obligation  of  contract:  corporate  char- 
ters: consolidation  of  existing  corportUiona:  amendment 
o/ c/kjrter.— Charters  were  granted  to  two  railroad 
companies,  in  each  of  which  it  was  provided  that  a 
specific  tax  therein  named,  and  that  only,  should  ever 
be  levied  or  assessed  on  the  corporations,  or  any  of 
their  franchises,  and  that  the  charter  should  not  t>e 
revoked,  annulled,  altered,  limited  or  restrained  with- 
out the  consent  of  the  corporation.  Sul>8equently 
under  legislation  for  that  purpose  the  corporations 
consolidated  and  formed  a  new  corporation,  which 
were  by  the  statute  under  which  the  consolidation  was 
made  to  have  all  the  powers,  privileges  and  immuni- 
ties of  each  old  corporation,  but  the  new  corporation 
was  subject  to  the  general  law  of  the  State  providing 
that  corporate  charters  could  t>e  altered.  Held,  that 
the  new  corporation  could  not  claim  immunity  from 
taxation  under  the  provisions  of  the  charters  of  the 
old  corporations  constituting  it.  Judgment  of  Su- 
preme Court  of  Maine  aflBrmed.  Maine  Centred  Rait- 
road  Co,,  plaintiff  in  error,  v.  State  of  Maine,  Opinion 
by  Field,  J.    Strong,  J.,  dissented. 

STTDENCB. 

Burden  of  proof:  negative  aUegation.—When  a  nega- 
tive allegation  involves  a  criminal  neglect  of  duty, 
oflScial  or  otherwise,  or  fraud,  or  the  wrongful  viola- 
tion of  actual  lawful  possession  of  property,  the  party 
making  the  allegation  must  prove  it,  for  in  these  cases 
the  presumption  of  law,  which  is  always  in  favor  of 
innocence  and  quiet  possession,  is  in  favor  of  the  party 
charged.  Accordingly  in  an  action  against  a  collector 
of  customs  duties  to  recover  for  an  alleged  illegal  exac- 


tion of  duties,  held,  that  it  devolved  upon  the  plain- 
tiff to  make  out  his  case  by  showing  the  illegality  com- 
plained of.  Judgment  of  U.  S.  Circuit  Court,  S.  D. 
New  York,  reversed.  Arthur,  plaintiff  in  error,  v.  Un- 
kart    Opinion  by  Hunt,  J. 

JUBISDIOnON .. 
Of  Court  of  Claims,— The  Court  of  Claims  has  juris- 
diction of  a  suit  brought  to  recover  an  amount  allowed 
by  the  commissioner  of  internal  revenue  upon  the 
claim  of  a  brewer  for  an  excess  of  special  tax  stamps 
used  by  him  in  payment  of  the  special  tax  upon  his 
business  at  the  beginning  of  the  year,  when,  at  the 
dose,  it  was  found  he  had  manufactured  less  than  five 
hundred  barrels,  and  the  payment  of  the  amount  so 
allowed  had  been  refused  upon  proper  application  to 
the  disbursing  officers  of  the  Treasury  Department. 
Judgment  of  Court  of  Claims  reversed .  United  State*, 
appellants,  v.  Kaufmam,    Opinion  by  Waite,  C  J. 

RXALBSTATS. 

Open  possession  ojkrates  as  notice  cf  Utte.—ln  Illinois 
actual,  visible,  and  open  possession  of  real  estate  is 
equivalent  to  registry  of  the  conveyance  thereof,  and 
operates  as  notice  of  title  to  creditors  and  subsequent 
purchasers.  Decree  of  U.  S.  Circuit  Court,  N.  D. 
Illinois,  affirmed.  Noyes,  appeUant,  t.  QaU.  Opinion 
by  Clifford,  J. 

STATUTSS. 

Repeals  of  revenue  laws  by  implication  not  favored. — 
Repeals  by  implication  of  revenue  and  collection  laws, 
except  when  the  prior  laws  have  been  subjected  to  a 
general  statutory  revision,  are  not  favored  in  legal  de- 
cision, unless  it  appear  that  the  prior  provision  has  been 
re-enacted  in  the  new  regulation,  or  that  the  later  act 
is  repugnant  to  the  former,  and  the  Revised  Statutes 
provide  in  express  terms  that  whenever  an  act  is  re- 
pealed which  repealed  a  former  act,  such  former  act 
shall  not  thereby  be  revived  unless  it  shall  be  expressly 
so  provided.  (Rev.  Stat.,  S 12,  p.  2.)  Judgment  of  U.  S. 
Circuit  Court,  S.  D.  New  York,  afllrmed.  Kohlsaat, 
plaint^  in  error,  v.  Murphy.    Opinion  by  Cliflbrd,  J. 

NOTES  OF  RECENT  CRIMINAL  DECISIONS. 

Intvnt:  whkn  bsskntial  to  offknsb. — Defendant 
was  indicted  for  selling  intoxicating  liquor  in  violation 
of  the  provisions  of  the  act  to  provide  against  the 
evils  resulting  from  the  sale  of  Intoxicating  liquor  in 
the  State  of  Ohio.  It  was  held  by  Ashbum,  J.  (Scott, 
J.,  dissenting),  that  where  one  does  an  act  in  apparent 
violation  of  a  criminal  statute,  but  under  circum- 
stances that  tend  to  show  a  want  of  guilty  Intention, 
he  may  be  allowed  to  introduce  as  evidence,  to  show 
his  good  faith,  or  that  he  was  ignorant  of  the  facts , 
that  made  his  acts  criminal,  the  excusing  circum- 
stances.   FarreU  v.  State,  Sup.  Ct.  Ohio,  Dec.  1877. 

Malt  liquobs  :  lagkb  bebh  pbssumkd  to  bk.  —In 
a  prosecution  under  a  statute  against  selling  *'ale, 
wine,  rum  or  other  strong  or  malt  liquors  '*  without  a 
license,  the  government,  without  introducing  evidence 
that  lager  beer  is  either  a  strong  or  malt  liquor,  sim- 
ply proved  the  selling  of  a  glass  of  lager  beer.  De- 
fendent  C(»uteuded  that  in  the  absence  of  evidence  to 
prove  that  lager  beer  is  either  a  strong  or  a  malt  liquor, 
the  jury  could  not  find  a  verdict  of  guilty,  and  moved 
a  dismissal  of  the  complaint.  Defendant  also  re- 
quested the  court  to  instruct  the  jury,  that,  before 
they  could  render  a  verdict  of  guiltyy,>they  must  be 
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satisfied  that  from  the  proof  the  lager  beer  olaimed  to 
be  sold  was  either  a  strong  or  malt  liquor.  The  mo- 
tion and  request  were  denied.  The  defendant  ex- 
cepted and  appealed.  Heldy  that  although  the  govern- 
ment does  not  name  lager  beer  in  the  prohibitory 
clause  of  its  statute,  it  does  name  it  in  prescribing  the 
license  fees  **  for  a  license  to  sell  lager  beer,  ale  and 
other  malt  liquors  only,  at  retail  only,"  the  fee  shall 
be  '*  not  less  than  fifty  dollars,  etc.  ;'*  that  in  view  of 
the  fact  of  its  recognition  in  the  statutes,  as  a  malt 
liquor,  the  court  might  rightly  assume  that  it  is  such, 
and  that  it  would  not  be  necessary  for  the  government 
to  show  by  proof  that  lager  beer  is  a  malt  liquor. 
StaU  V.  Ooyette,  U  R.  I.  602. 


CONVEYANCE  OF  LAND  TO  HUSBAND  AND 

WIPE  SINCE  MARRIED  WOMAN'S  ACTS. 
To  the  Editor  of  the  Albany  Law  Journal: 

Sir— I  have  read  with  pleasure  the  communication 
of  your  correspondent  J.  C.  L.,  in  your  issue  of  4th 
inst.  My  "  skepticism  'Ms  so  deep  seated  that  it  will 
not  be  entirely  removed,  until  the  Court  of  Appeals 
shall  decide  the  precise  question  in  hand.  I  know  of  no 
case  involving  it ;  pausing  there,  and  perhaps  a  brief 
resume  of  the  authorities,  and  a  word  or  two  in  refer- 
ence to  the  matter  may  be  of  service  to  the  profes- 
sion. 

Chelet  V.  OorU  81  Barb.  814,  seenu  to  have  been  the 
pioneer  case.  It  arose  on  demurrer  at  Special  Term, 
and  all  the  court  decided  was  that  the  joint  and  several 
ooveuant  of  husband  and  wife — who  were  joint  lessees 
for  a  term  of  years— to  pay  rent  did  not  per  se  bind 
the  separate  estate  of  the  wife.  There  was  no  charge 
upon  her  separate  property  ;  and  the  court  held  that 
her  covenant  did  not  bind  her. 

The  court  (Judge  Sutherland)  says :  **  The  statutes 
were  intended  to  enable  married  women  to  take,  and 
hold,  and  dispose  of  property,  as  if  they  had  no  hus- 
bands. 

In  Farmere  and  Mechanics*  Bank  t.  Qregory^  49 
Barb.  156,  a  judgment  creditor  of  the  husband  sought 
to  reach  money  in  the  hands  of  his  wife,  received  by 
her  on  a  sale  of  lands  which  had  been  conveyed  to  her 
and  her  husband,  and  held  by  them  as  joint  ^etionts, 
under  a  conveyance,  which  in  terms  describes  them  as 
such.  The  court  decided  that  the  money  did  not  be- 
long exclusively  to  the  wife,  but  must  be  applied  to  the 
payment  of  the  judgment,  and  that  the  referee  who 
had  held  that  the  husband  and  wife  were  each  entitled 
to  a  moiety  of  the  proceeds  had  committed  no  error 
of  which  the  wife  could  complain.  All  else  Is  obiter^ 
and  the  only  authority  as  to  the  effect  of  the  statutes 
in  question,  cited  by  the  learned  and  lamented  judge, 
is  Ooelei  V.  Gk>H,  supra. 

The  point  under  discussion  was  not  then  necessarily 
involved  in  either  of  these  cases. 

In  MiUer  v.  Miller,  9  Abb.  (N.  S.)  444,  the  supposed 
confroUitH^  authority  of  these  cases  led  the  court  at 
Special  Term  (Murray,  J.,  contraiy  to  his  own  convic- 
tions), to  decide  that  husband  and  wife  were  not  ten- 
ants in  common,  of  lands  conveyed  to  them  since  the 
statutes. 

In  Freeman  v.  Barber,  3  N.  Y.  Sup.  (T.  &  C.)  674, 
it  was  decided  that  the  wife  could  not  maintain  an  ac- 
tion for  use  and  occupation  of,  or  waste  on  lands,  g^lven 
to  her  and  husband  by  parol :  The  husband  and  wife 
went  into  possession  of  lands  under  a  parol  gift,  the 


terms  of  which— as  will  be  seen  by  reference  to  the 
case  of  Freeman  v.  Freeman,  61  Barb.  807  (8.  C,  48  N.  T. 
86)— do  not  fairly  present  the  question  as  to  the  effect  of 
a  conveyance  of  land  to  husband  and  wife,  in  fee,  loith 
no  parHc^dar  designation  of  the  character  of  the  tenancy. 

The  only  authorities  cited  in  Freeman  v.  Barber  for 
what  the  court  characterises  as  res  adjudicata  on  this 
subject,  are  Ooelei  v.  Gori,  F,  A  M.  Bk.  v.  Gregory, 
supra. 

In  Beoc^i  v.  HoUister,  6  N.Y.  Sup.  (T.  &  C.)  568,  all  the 
court  decided  was,  that  the  husband's  Interest  In  lands 
conveyed  to  husband  and  wife  could  be  sold  on  execu- 
tion against  him,  and  the  grantee  in  the  sheriff's  deed 
could  recover  possession  of  the  property,  and  this  not- 
withstanding a  divorce  a  viticulo  had  been  procured 
by  the  wife.  Justice  Mullin  dissented.  See  8  Hun, 
617,  S.  C.  • 

All  else  is  obiter.  The  only  oases  cited  from  our 
reports  are  Goelei  v.  GoH;  F,  A  M,  Bk.  v.  Gregory; 
Freeman  v.  Barber,  supra.  The  cases  cited  from  Michi- 
gan and  Pennsylvania  are  not  applicable.  Their  stat- 
utes differ  from  ours. 

In  Baker  v.  Lamb,  11  Hun,  619,  all  that  is  decided  is, 
that  a  married  woman  is  not  seheed  of  a  separate 
estate  in  lauds  conveyed  to  husband  and  wife,  suffic- 
ient to  charge  the  same  with  the  payment  of  a  prom- 
issory note  made  by  her,  and  no  express  charge  having 
been  made,  she  was  not  liable  on  the  note.  The  point 
was  not  necessarily  involved  in  the  decision  of  Baker 
V.  Lamb.  The  cases  of  F,  A  M,  Bk,  v.  Gregory,  and 
Beach  V.  HoUister  are  the  only  ones  cited,  as  bearing 
upon  it. 

*  In  Meeker  v.  Wright,  11  &un,  688,  the  action  was 
brought  for  the  foreclosure  of  a  purchase-money  mort- 
gage executed  by  a  wife  to  her  husband,  of  lands 
originally  conveyed  to  husband  and  wife,  and  af tei> 
ward  conveyed  by  husband  to  wife.  The  court  held 
the  deed  and  mortgage  void  in  law,  and  the  latter  not 
enforceable  in  equity.  The  learned  judge  cites  only 
the  case  of  F,  A  M,  Bk.  v.  Gregory  in  support  of  the 
position  that  the  old  rules  as  to  the  effect  of  the  con- 
veyance to  husband  and  wife  are  not  affected  by  the 
Married  Women's  Acts.  Here,  again,  I  think  the  point 
in  question  was  not  necessarily  involved  in  the  decision. 

I  do  not  find  in  any  of  the  cases  above  referred  to  au 
^analysis  of  the  statutes  in  question,  or  their  compari- 
son with  the  rules  which  prevailed^at  common  law. 

Clearly,  the  effect  of  the  decisions  in  F.  A  M.  Bk,  y, 
Gregory,  and  Beach  v.  HoUister,  is  to  fasten  on  the 
wife,  in  respect  to  the  estate  conveyed  to  herself  and 
husband,  all  the  common  law  disabilities  of  coverture, 
to  subject  her  **  interest  therein,  and  the  rents,  issues 
and  profits  thereof,"  during  their  joint  lives,  to  the 
absolute  control,  possession  of  and  alienation  by  her 
husband,  as  well  as  to  liability  for  his  debts. 

In  Jfoore  v.  Ifoore.  47  N.  Y.  407,  it  is  held,  that  a 
wife  can  hold  an  equal  undivided  half  part  of  real 
estate,  as  tenant  in  common  with  her  husband,  and 
can  maintain  an  action  for  partition  against  him. 

In  Wright  v.  Wright,  54  N.  Y.  444,  the  court  (Rey- 
nolds, C.)  says:  **I  do  not  see  why  a  married  woman 
may  not  sue  her  husband,  to  enforce  any  right  affect- 
ing her  separate  property,  in  any  form  of  action  in 
the  same  manner  that  she  may  sue  any  stranger,  and 
such,  I  think,  is  the  judgment  of  the  court."  Citing 
cases. 

The  statute  tor  *^  the  more  effectual  protection  of  the 
property  of  married  toomet* "  iay8> 
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**  An  J  married  female  may  take  *  *  ♦  and  hold 
to  her  Bole  uud  separate  use,  and  oonvej  and  devise 
real  and  personal  property,  and  any  interest  or  estate 
therein,  a^rxd  the  rents,  issues  and  profits  thereof,  in  the 
same  manner  and  toith  the  same  effect  as  if  she  were  un- 
married, and  the  same  shaU  not  be  suX^ect  to  the  disposal 
of  her  hiuiband,  nor  be  liable  for  his  debts.'*  4  Ed- 
monds* Statutes,  p.  613,  §  8. 

It  is  believed  that  the  real  object  of  legislative  enact- 
ment OD  this  subject  has  been  to  destroy  the  legal 
unity  of  husband  and  wife  where  their  respective 
rights  of  property  are  involved,  and  that  such  object 
has  been  attained  by  the  passage  of  what  are  called  thB 
Married  Women's  Acts. 

The  only  reason  why,  prior  to  1848-0,  and  under  the 
Revised  Statutes,  which  provides  *'  that  every  estate 
granted  or  devised ^o  two  or  more  persons,  in  their 
own  right,  shall  be  a  tenancy  in  common,  unless  ex- 
pressly declared  to  be  in  joint  tenancy  '*  (1  Edm.  Stat. 
676,  f  44),  a  conveyance  of  an  estate  to  husband 
and  wife  did  not  vest  it  in  them  as  tenants  in 
common  was,  because  husband  and  wife  were 
deemed  one  person  in  law,  had  no  separate  existence, 
could  hold  no  separate  title  to  lands,  their  several 
identity  was  merged  in  their  unity,  their  rights  and 
interests  were  incapable  of  severance  during  cov- 
erture. 

The  wife's  right  .of  property,  under  the  statute  of 
1849,  where  land  is  conveyed  to  her  singly,  differs  toto 
oalo  from  her  common-law  rights.  It  is  hers  absolutely. 
It  is  a  legal  estate,  and  in  respect  of  it,  she  and  her  hus- 
band are  two  distinct  persons.  Does  the  mere  insertion 
of  her  husband's  name  as  a  oo-gnrantee  in  the  convey- 
ance reunite  this  separate  relation  7  Suppose  a  convey- 
ance is  made  to  an  unmarried  female  and  another  per^ 
son,  who  subsequently  intermarry.  They  are  tenants 
in  common  when  the  conveyance  is  made.  Do  they 
cease  to  he  such  because  of  the  supervening  unity  of 
person  7  Why  does  she  not  **  take  "  the  same  estate  af- 
ter marriage  as  before,  when  the  statute  says  she  shall 
take  and  hold  any  interest  or  estate  in  land  **  in  the 
same  manner  and  with  the  same  effect  as  if  she  were  wv- 
married  f  "  (I  cannot  favor  my  friend  with  any  satis- 
factory answer  to  be  found  in  the  authorities  cited  by 
him.)  I  think  the  question  has  not  been  squarely  met 
in  any  reported  decision,  except  perhaps  in  MlUerr^ 
Miller,  above  referred  to,  and  may  be  fairly  claimed 
as  an  open  one  until  the  Court  of  Appeals  shall  set- 
tle it. 

It  seems  pertinent  to  add,  that  the  reasons  which 
originated  this  peculiar  tenancy  of  per  tout  et  non  per 
neg,  in  England,  have  no  existence  with  us.  An 
adherence  to  the  old  doctrine  is  a  check  on  the  trans- 
mission and  alienation  of  property,  at  war  with  our 
Bj^tem.  It  is  a  relic  of  the  feudal  institution  which 
has  lost  its  vigor  in  our  changed  relations.  We  be- 
lieve that  the  laws  passed,  as  their  title  Indicates,  for 
the  benefit  and  protection  of  married  women,  were 
designed  to  entirely  obliterate  it.  B. 


NEW  YORK  STATE  BAR  ASSOCIATION. 

OOMKITTKB   ON    LEGAL  BIOGBAPHY. 

At  a  meeting  of  the  executive  committee  of  the 
New  York  State  Bar  Association  held  at  Albany  on  the 
15th  day  of  May,  1878,  the  following  resolutions  were 
adopted: 


I.  Resolved,  That  the  committee  on  legal  biog- 
raphy be  requested  to  prepare  for  presentation  at  the 
next  annual  meeting  of  the  association,  brief  memo- 
rials of  the  lives  and  characters  of  any  distinguished 
members  of  the  Bar  of  this  State  who  may  have  died 
between  the  date  of  the  organization  of  this  associa- 
tion and  such  next  annual  meeting. 

II.  Resolved,  That  upon  the  death  of  any  member  of 
this  association  it  shall  be  the  duty  of  the  member  or 
members  oi*  the  committee  on  legal  biography  who 
shall  reside  in  the  district  where  such  deceased  mem- 
ber resided,^  transmit  to  the  chairman  of  such  com- 
mittee, a  professional  obituary  of  suitable  length, 
for  reading  at  the  annual  meeting  of  the  association 
and  for  publication  among  the  proceedings  of  the  asso- 
ciation. 

III.  Resolved,  That  there  shall  hereafter  be  pnb- 
lished  in  the  yearly  proceedings  of  this  association 
a  brief  obituary  notice  of  such  members  and  such  high- 
ly distinguished  lawyers  and  judges  of  this  State^  not 
members,  as  shall  have  died  during  the  current  year. 

LOCAL  BAB  A880CLATIONS. 

rv.  Resolved,  That  the  several  district  committees 
of  the  executive  committee  be  requested  to  use  their 
influence  to  promote  the  formation  of  local  bar  asso- 
ciations in  their  respective  districts. 

ABUSX8  AFTBOTIKa  THB  ADMINISTBATION  OF  JX78TICB. 

V.  Resolved,  That  the  committee  on  grievances  be 
requested  to  inquire  and  report  at  the  next  annual 
meeting  of  the  association,  whether  any,  and  if  so, 
what  abuses  now  exist  in  any  of  the  courts  of  record  in 
this  State  affecting  the  administration  of  justice  or  the 
interests  of  the  legal  profession  in  either  of  the  follow- 
ing matters  r 

1st.  The  appointment  of  referees,  the  hearing  of 
matters  before  referees,  or  the  fees  and  expenses  of 
proceedings  in  references. 

2d.  The  manner  of  publication  of  legal  notices  or  the 
expenses  thereof. 

dd.  The  fees  of  registers,  sheriffs  or  county  clerks  for 
searching  or  exemplifying  legal  records  In  their  official 
custody. 

4th.  The  preservation  or  classification  of  records  of 
conveyances  or  judicial  proceedings  by  the  registers, 
clerks  or  other  officers  having  charge  thereof. 

6th.  The  charges  of  attorneys  and  counsel  in  the  con. 
duct  of  legal  proceedings -and  .In  the  management  of 
office  practice. 

And  that  such  committee  also  report,  if  such  abuses 
are  found  to  exist,  what  remedies  if  any,  either  by  legis- 
lation or  rules  of  court,  or  both,  or  otherwise,  they 
deem  advisable  in  the  premises. 

LAW  BEFORM. 

YI.  Resolved,  That  the  committee  on  law  reform  be 
requested  to  consider  whether  any,  and,  if  so,  what 
legislation  is  necessary  or  proper  concerning  either  of 
the  following  matters : 

1st.  The  law  touching  '"warranties  *'  as  distinguished 
from  the  law  touching  **  false  representations"  in  pol- 
icies of  insurance. 
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2d.  The  law  exempting  the  master  from  liability  for 
injury  to  his  servant  occasioned  by  the  negligence  of  a 
fellow  servant. 

8d.  The  law  relating  to  frandulent  misappropriation 
of  partnership  property,  by  one  partner,  without  the 
knowledge  or  against  the  will  of  other  partners. 

4th.  The  law  relating  to  the  notice  to  bona  fide  pur- 
chasers or  mortgagees  of  lands  by  registration  of  writ- 
ten instruments,  especially  in  large  cities. 

6th.  The  fees  of  jurors  or  witnesses  serving  ia  the 
trial  of  causes. 

0th.  The  fees  of  stenographers  for  copies  of  minutes 
of  testimony  taken  on  the  trial  of  causes. 

And  that  such  committee  report  at  the  next  annual 
meeting  of  the  association  its  views  upon  such  sub- 
jects. 

VU.  Resolved^  That  it  be  also  referred  to  the  com- 
mittee on  law  reform  to  inquire  and  report  to  this  as- 
sociation at  its  next  annual  meeting  whether  any,  and 
if  any,  what  legislation  is  necessary  and  practicable  in 
order  to  diminish  the  labor,  expense  and  risk,  now 
involved  in  the  transfer  of  real  estate  in  the  large 
cities  of  the  State  upon  sale  or  mortgage ;  by  reason 
of :  (1)  the  decisions  of  the  courts  under  the  recording 
acts  in  respect  to  constructive  notice  to  purchasers 
and  mortgagees  (see  Ring  v.  Steele,  8  Keyes,  450; 
TejBtt  V.  Jfunson,  67  N.  Y.  97;  Dueenberry  v.  Hul- 
bert,  68  id.  641 ;  Washburn  v.  Bumham,  68  id.  132) ;  (2) 
the  manner  of  making  up  and  preserving  records 
showing  jurisdiction  and  judgments  in  the  surro- 
gate's court  and  other  courts  of  record  in  this  State 
affecting  titles  to  real  estate;  (8)  the  various  liens 
imposed  upon  real  estate  by  statute;  (4)  the  labor  and 
fees  of  officials  and  quasi  officials  necessarily  employed 
to  search  and  give  certificates  respecting  taxes,  assess- 
ments, and  other  Hens  uponireal  estate;  (6)  also  any 
other  matters  in  the  judgment  of  the  committee  ger- 
mane to  those  hereinbefore  specifically  referred  to. 

RSMITTANCK  OF  DUES  TO  MXMBBR8  SUBOT. 

Resolved,  That  all  members  elect  of  this  association, 
who  shall,  besides  their  initiation  fee,  pay  their  annual 
dues  for  the  year  1878,  be  deemed  full  members,  and 
that  notice  hereof  be  given  by  the  treasurer  to  all  such 
members  elect. 

The  following  resolution  was  adopted  at  a  meeting 
of  the  executive  committee  of  the  New  York  State 
Bar  Association,  held  at  the  city  of  New  York,  Jaur 
nary  25, 1878. 

Resolved,  that  the  chairman  of  the  executive  com- 
mittee appoint  a  committee  of  five  from  the  associa- 
tion to  make  arrangements  for  the  annual  meeting  in 
November,  with  power  to  add  one  from  each  district; 
and  they  shall  have  power  to  prepare  an  order  of  exer- 
cises for  the  annual  meeting ;  invite  the  attendance  of 
the  honorary  members,  and  any  distinguished  lawyers 
from  abroad ;  invite  the  reading  of  theses,  or  the  de- 
livery of  addresses  by  designated  persons  on  topics  to 
be  assigned  by  the  committee;  and  take  such  other 
steps  as  they  may  deem  best  to  secure  a  large  attend- 
ance of  the  profession,  and  give  permanent  interest  to 
the  proceedings. 

In  purouance  of  the  foregoing  resolution,  the  chair- 
man appointed  the  following  named  committee: 
Isaac  Grant  Thompson,  Albany;  Elliot  F.  Shepard, 
New  York  city;  E.  C.  Sprague,  Buflftilo;  Joshua  M. 
Van  Oott,  Brooklyn ;  George  J.  Greenfield,  Richmond. 


CORRESPONDENCE. 

ASSUMPnON  OF  MOBTOAGES  BY  GrANTBES. 

To  the  Editor  of  the  Albany  Law  Journal: 

Sib  — In  last  week's  issue  you  refer  to  the  injustice 
of  the  rule  holding  a  grantee  of  mortgaged  premises 
assuming  the  mortgage  liable  for  deficiency.  It  is 
doubtful  if  the  legislation  proposed  to  meet  this  (ax>- 
parent)  injustice,  viz. :  to  require  the  signature- of  the 
party  claimed  to  be  liable  as  a  condition  precedent  of 
his  liability,  would  be  effectual,  as  the  result  would 
be  to  require  (as  used  to  be  the  practice  some  years 
ago)  the  signature  of  the  grantee  In  every  instance  to 
deeds  containing  an  assumption  clause,  and  if  such 
were  the  case  eager  purchasers  would  be  compelled  to 
and  would  assume  the  obligations  of  their  grantors  as 
often  as  hitherto.  But  queref  as  to  the  justice  or 
equity  of  the  rule  suggested  by  you,  of  making  each 
assuming  grantee  liable  only  to  his  immediate  grantor  ? 
To  practically  enforce  such  a  rule,  would  it  not  re- 
quire to  fix  the  liability  of  such  assuming  grantee,  that 
such  immediate  grantor  be  first  damnified,  and  the 
remedy  of  the  mortgagee  against  him  be  first  ex- 
hausted? Is  not  this  putting  the  cart  before  the 
horse?  Would  it  not  be  more  equitable  to  reverse  the 
rule  and  hold  assumers  of  mortgages  equally  liable 
with  the  original  bondsman,  but  in  the  inverse  order 
of  assumption,  and  requiring  the  return  of  an  execu- 
tion nuUa  bona  against  each  assumer  before  giving 
the  right  of  execution  against  his  grantor?  And  would 
not  this  be  more  in  harmony  with  the  rule  recognizing 
the  grantor  after  conveyance  to  the  assuming  grantee, 
in  the  light  of  a  surety  or  guarantor,  and  such  grantee 
as  the  principal  debtor?  You  speak  of  the  hardships 
of  assumers.  I  think  the  original  bondsmen  and 
mortgagors  are  more  to  be  pitied,  years  after  they  have 
parted  with  their  property,  and  after  it  has  passed 
through  many  hands  and  they  suppose  their  mort- 
gages paid,  perhaps  have  forgotten  all  about  them, 
they  are  called  upon,  i)ossibly,  in  a  period  of  unusual 
depression,  to  pay  deficiencies  on  nearly  every  mort- 
gage they  ever  executed  and  had  not  seen  satisfied.  Let 
me  illustrate  in  another  form :  A,  in  1870,  owning  a 
lot  worth  $4,000,  on  which  is  a  house  worth  $10,000, 
obtains  a  loan  of  $8,000  on  the  premises,  on  his  bond 
and  mortgage ,  payable  in  three  years,  and  contain- 
ing the  usual  insurance  clause,  and  shortly  there- 
after conveys  to  B,  who  assumes  the  mortgage,  and 
who  in  1874  conveys  to  C,  who  does  not  assume. 
C  forgets  to  renew  the  insurance,  and  a  day  or 
two  after  the  building  is  wholly  destroyed  by  fire. 

The  mortgagee  forecloses  and  A  has  to  pay  a  de- 
ficiency arising  from  no  fault  of  his  own  but  exclusive- 
ly from  the  neglect  of  others.  Certainly  as  between 
A  and  B,  should  not  the  latter  be  compelled  to  pay 
before  A  ? 

It  seems  to  me  that  legislation  is  more  needed  to 
protect  the  mortgagor  than  the  assuming  grantee.  It 
has  been  supposed  that  it  was  well  settled  that  time 
given  by  the  mortgagee  to  the  assuming  grantee  with- 
out the  knowledge  or  consent  of  the  mortgagor  re- 
leased the  latter,  but  the  General  Term  in  the  second 
district  in  Meyer  v.  Lathropf  10  Hun,  66,  held  the  con- 
trary, and  that  the  original  obligor  always  remained 
liable  to  the  mortgagee,  and  I  understand  the  case  has 
just  been  affirmed  in  the  Court  of  Appeals,  but  on 
what  ground  I  have  not  been  infomed.         J^  C.  L. 

Nbw  Yobk,  May  18, 1878.  ^  hw  C^OOau 


•  ^^  ^^.^lad  by  V^OOgle 
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NEW  BOOKS  AND  NEW  EDITIONS. 


Destt's  Fedkbal  Citations. 

Federal  CUatUniSn  an  alphabetical  table  of  EngiUh  and 
American  cases  died  in  the  opinions  of  the  amrts  of  the 
United  States,  stating  the  wints  as  to  which  they  are  dted, 
and  showing  the  effed  of  sneh  citation  by  letters  aitd  char- 
aeters.  Bj  Robert  Desty,  author  of  **  Federal  Pro- 
cedure,** *^  Oalifomla  Cltattons,"  eto.  San  FranolBCo  : 
Sumner  Whitney  &  Go.,  1877. 

THIS  volume,  as  stated  in  the  preface,  is  desifi^ed  to 
show  the  value  as  authority  of  every  case  referred  to 
iu  the  decisions  of  the  various  Federal  courts.  It  em- 
braces all  the  American  and  English  cases  which  have 
been  cited,  together  with  the  subject-matter,  or  points 
to  which  they  have  been  cited,  with  an  indication  of 
their  value  as  authority  in  the  courts  mentioned.  The 
work  will  prove  valuable  to  the  bench  and  bar  in  pre- 
paring for  the  argument  or  decision  of  cases  on  trial, 
as  it  will  readily  show  whether  a  case  cited  has  been 
either  acknowledged  as  authority  bythe  Federal  courts, 
or  has  been  received  as  authority  on  a  single  point  but 
denied  as  to  another,  or  has  been  doubted,  limited  or 
entirely  overruled.  The  preparation  of  the  book  must 
have  required  a  vast  amount  of  labor  and  care,  but  it 
has  been  thorough  and  accurate.  We  are  confident 
that  the  work*  will  t>e  welcomed  by  those  for  whose 
use  it  is  designed,  |aud  that  they  will  find  it  a  very 
valuable  aid  in  their  professional  labors.  The  book  is 
excellently  printed  on  flue  paper  and  is  finely  bound. 

MOBQAN'S  LlOAL  MaXIMS. 

An  English\ft)erttion  of  Legal  Maxims,,  vHth  the  Original 
Fonm^  alphabetically  t/arranged,  and  an  Index  of 
Sul^ects,  By  James  Appleton  Morgan,  author  of 
**The  Law  of  Literature."  Cincinnati  :  Robert 
Clarice  &^  Co.,  1878. 

The  tendency  to  embody  principles  of  law,  and  in- 
deed of  every  other  science,  in  what  are  known  as 
maxims  has  been  common  in  every,  age.  The  an- 
cient works  upon  moral  science  were  very  usually 
in''  the  shape  of  a  collection  of  maxims,  and  very 
many  of  the  fundamental  principles  of  political  science 
are  known  to  most  people  only  In  the  form  of  maxims. 
The  work  before  us  is  an  attempt  to  bring  together 
all  known  legal  maxims.  These  are  given  in  their 
original  Latin  or  law-French  form  with  the  English 
translation  and  a  reference  to  the  place  where  each 
first  appears.  The  maxims  are  arranged  alphabetically 
under  the  first  word  of  the  Latin  or  French  form,  and 
as  a  still  further  means  of  facilitating  reference,  an  in- 
dex of  subjects  is  also  given.  This  is  the  most  exten- 
sive collection  of  maxims  we  have  met  with,  the  num- 
ber contained  in  the  book  being  two  thousand  eight 
hundred  and  eighty-two,  and  we  suppose  every  thing 
of  value  in  the  early  writers  will  be  found  here.. 
e 

OBITUARY. 

SAMTTEIi  A.  rOOTE. 

Samuel  A.  Foote,  formerly  Judge  of  the  Court  of  Ap- 
peals of  this  State,  died  at  Geneva,  N.  Y.,  on  the  11th 
instant.  He  was  bom  atWatertown,Conn.,Dec.l9,1790, 
and  after  a  course  of  academical  study  entered  Union 
College,  where  he  graduated  with  distinguished  hon- 
ors. He  at  once  chose  the  law  as  his  profession,  and 
pursued  his  legal  studies  in  Albany.  Upon  being  ad- 
mitted to  the  bar  he  rapidly  rose  to  distinction  in  his 
profession.  While  yet  young  he  was  elected  District 
Attorney  of  Albany  county.  In  1825  he  moved  to  New 
York  city  and  entered  Into  a  law  partnership  with  the 


late  Judge  William  Kent,  son  of  Chancellor  Kent,  and 
subsequently  became  associated  with  Judge  Henry 
E.  Davis.  After  remaining  in  New  York  city 
two  years  he  moved  to  Geneva,  where  he  made  his 
home  for  the  rest  of  his  life.  He  was  actively  en- 
gaged in  the  labors  of  his  profession  up  to  the  last 
week  of  his  life.  As  a  lawyer  he  ranked  very  high, 
and  his  decisions  delivered  while  in  the  Court  of  Ap- 
peals placed  him  among  the  foremost  jurists  of  his 
time.  He  was  averse  to  politics,  and  did  not  seek 
official  position.  He  was  believed  at  the  time  of  hia 
death  to  be  the  oldest  lawyer  In  practice  in  the  State. 


NOTEa 

SALEM,  Mass.,has  a  case  which  wonld  have  gladdened 
the  hearts  of  the  old  persecutors  of  witches.  The 
Boston  AdvertiMcr  says :  *'  A  bill  in  equity  has  been 
filed  iu  the  office  of  the  clerk  of  the  courts  at  Salem, 
by  Miss  Lucretia  Brown  of  Ipswich,  against  Daniel  H. 
5pofford,  formerly  of  Salem,  but  now  of  New  York, 
in  which  she  sets  forth  that  she  is  now  suffering  from 
a  serious  spinal  disease,  caused  by  the  mesmeric  influ- 
ence which  Spofford  exerts  over  her,  and  she  petitions 
the  Supreme  Judicial  Court  for  an  injunction  against 
Spofford,  to  restrain  him  from  further  exerting  his  in- 
fluence upon  her.  The  case  is  a  somewhat  curious 
one,  and  has  excited  considerable  interest  in  the  com- 
munity. Spofford  professed  to  cure  diseases  by  the 
laying- on  of  hands  and  mesmeric  influence.  It  ap- 
pears that  he  was  a  pupil  of  Mrs.  M.  B.  Eddy,  of  Lynn, 
who  claims  to  have  acquired  the  art  of  healing  all  dis- 
eases by  a  special  revelation.  She  agreed  to  impart 
her  knowledge  to  Spofford  for  $100  cash  and  ten  per 
cent  on  his  future  accruing  proflts.  The  $100  was  paid, 
but  the  royalty  has  not  been,  and  *Mrs.  EMdy  claims 
that  Spofford  has  set  up  In  the  practice  of  her  especial 
system,  and  has  interfered  with  her  in  several  of  her 
oases,  to  the  great  injury  of  her  patients.  Miss  Brown's 
case  being  one  of  those  in  which  Spofford  has  exerted 
a  counter  influence.  It  does  not  appear  that  Spofford 
was  ever  called  professionally  to  Miss  Brown,  but  that 
he  exerted  his  influence  from  a  distance,  and  does  now 
from  New  York.  The  issue  of  the  application  will  be 
watched  with  considerable  interest." 

The  enterprise  started  by  Mr.  F.  H.  Norton,  of  this 
city,  for  furnishing  lawyers  with  any  desired  informa- 
tion from  the  State  Library,  seems,  from  its  success, 
to  "  meet  a  want  long  felt."  To  be  able  to  have  au- 
thorities hunted  up,  briefs  prepared,  opinions  copied, 
cases  examined,  etc.,  must  be  of  good  service  to  one 
who  has  not  a  large  library  at  his  command. 

At  the  annual  election  of  the  New  York  Law  Insti- 
tute, held  on  Monday,  May  18,  1878,  the  following 
officers  were  elected :  President,  Charles  Tracy ;  First 
Vice-President,  Samuel  Blatchford;  Second  Vice- 
President,  Joseph  H.  Choate;  Third  Vice-President, 
Stephen  P.Nash ;  Treasurer,  Cornelius  Van  Santvoord ; 
Recording  Secretary,  Joseph  S.  Bosworth ;  Correspond- 
ing Secretary,  Benjamin  D.  Silliman ;  Librarian  and 
Assis.tant  Treasurer,  Aaron  J.  Vanderpoel;  Library 
Committee,  Ekimund  Terry,  Thomas  H.  Rodman, 
Samuel  Brown,  Edward  Patterson,  James  C.  Carter, 
William  Watson,  Thomas  M.  North  and  Everett  P. 
Wheeler;  Committee  on  Jurisprudence,  William  M. 
Evarts,  George  DePorest  Lord,  Edwin  W.  Stoughtou, 
John  E.  Burrill,  Charles  F.  Stone,  Enoch  L.  Fancher 
and  Edmund  Wetmore;  Committee  on  Censorship, 
Erastus  C.  Benedict,  Charles  F.  Southnuiyd,  John 
McKeou,  Clarence  A.  Seward,  Benjamin  T.  Kissam, 
Henry  D.  Sedgwick,  William  H.  Amoux,  RoceUus  S, 
Guernsey  and  Montgomery  H.  Tliroop. 

Up  to  Thursday  the  16th  Inst,  the  Governor  had 
signed  286  acts  of  the  Legislature.      ^  ^  ^ 
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CURRENT  TOPICS. 

THE  United  States  District  Court  for  New  Jersey, 
in  the  case  Matter  of  Noyes  appearing  elsewhere 
in  this  number,  decides  that  a  State  which  has  pro- 
cured the  rendition  under  the  act  of  Congress  of  a 
fugitive  from  justice  who  has  fled  to  another  State, 
may  put  him  on  trial  for  an  offense  other  than  the 
one  for  which  he  was  delivered  up,  and  can  try  him 
even  though  he  was  surrendered  without  legal 
authority.  The  principle  which  governs  the  law  of 
extradition  between  the  States  of  the  Union  is  in 
this  respect  different  from  that  which  governs  when 
an  alleged  fugitive  from  justice  is  surrendered  by 
one  nation  to  another.  Only  a  few  offenses  are  con- 
sidered of  sufficient  gravity  to  justify  the  denial  of 
the  privilege  of  an  asylum,  which  most  modem 
nations  give  to  those  fleeing  from  other  countries,  and 
the  various  extradition  treaties  particularly  define 
these.  But  between  different  parts  of  the  same 
country  there  can  be  no  privilege  of  asylum,-  and 
the  constitutional  provision  in  reference  to  the 
delivering  up  of  fugitives  includes  every  crime  and 
not  a  few  specified  ones,  as  do  the  extradition 
treaties. 

In  the  case  of  Ex  parte  SchoUenherger^  just  decided 
by  the  Supreme  Court  of  the  United  States,  and 
which  will  appear  in  our  next  issue,  an  important 
question  of  jurisdiction  was  passed  upon.  By  the 
United  States  statute  of  1875,  determining  the  juris- 
diction of  the  Federal  Circuit  Courts,  it  is  provided 
that  no  civil  suit  shall  be  brought  before  either  of 
said  courts  against  any  person  by  any  original  pro- 
cess or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  such  process  or  com- 
mencing such  proceeding.  By  a  statute  of  Penn- 
sylvania non-resident  insurance  companies,  as  a 
condition  of  doing  business  in  that  State,  are 
required  to  designate  an  agent  on  whom  process 
against  them  therein  may  be  served,  and  to  stipu- 
late that  such  service  shall  have  the  same  effect  as 
personal  service.  The  court  holds  that  a  company 
making  such  a  designation  and  stipulation  is 
**  found  "  in  Pennsylvania  under  the  Federal  statute, 
and  the  service  of  process  from  the  Circuit  Court 


in  that  State  upon  the  designated  agent  gives  that 
court  jurisdiction. 

The  Senate  committee  on  the  judiciary,  on  the 
20th  inst.,  reported  back  adversely  the  bill  provid- 
ing that  women  who  have  been  members  of  the 
bar  for  three  years  in  any  State  or  territory,  etc., 
shall  be  admitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  and  that  no  person  shall  be 
excluded  from  practicing  as  attorney  or  counselor 
before  any  court  of  the  United  States  on  account  of 
sex.  The  reason,  given  for  the  adverse  report  was 
that  there  is  now  no  law  excluding  females  from  the 
bar  in  the  courts  mentioned,  and  therefore  there  is 
no  necessity  for  the  passage  of  the  bill. 


A  Brooklyn  clergyman  during  the  delivery  of  a 
sermon  on  Sunday  last,  charged  the  district-attorney 
of  Kings  county  with  a  violation  of  his  duty  as  a 
public  prosecutor,  in  not  procuring  an  indictment 
against  a  young  man  named  Johnson,  who  was 
confined  in  the  jail  of  that  county  upon  a  charge 
of  assault  with  intent  to  kill,  and  in  permitting 
steps  to  be  taken  for  the  transfer  of  the  prisoner, 
who  is  alleged  to  be  insane,  to  a  lunatic  asylum. 
The  most  serious  pai-t  of  the  charge  was  that 
the  sum  of  $35,000  had  been  expended  by  the 
friends  of  Johnson  in  securing  this  result  out- 
side of  the  amounts  paid  tlie  counsel  who  appeared 
for  him,  and  the  congregation  before  whom  the 
sermon  was  delivered  were  left  to  infer  that  the 
public  officials  had  shared  in  this  sum.  As  the  ser- 
mon contained  a  large  amount  of  clap-trap  talk 
about  the  favoritism  shown  in  the  administration  of 
justice  to  the  rich,  the  general  criticisms  upon  what 
had  been  done  would  have  attracted  little  attention, 
and  the  remarks  of  the  reverend  gentleman  would 
have  been  passed  by  as  a  harmless  tirade  against  a 
class  of  individuals  whom  certain  of  the  clergy 
think  they  have  the  right  to  denounce  ad  libitum. 
But  the  specific  charge  of  the  improper  expenditure 
of  money  brought  one  of  the  speaker's  hearers  to 
his  feet,  and  the  speaker  was  informed  promptly 
that  what  he  had  said  was  not  the  fact,  and  that  he 
knew  it.  The  district-attorney,  in  a  letter  published 
in  the  Brooklyn  papers,  explains  fully  and  satisfac- 
torily what  has  been  done  in  the  Johnson  matter 
and  the  reasons  therefor,  and  denies  the  principal 
slander.  The  prisoner  has  not  been  indicted  because 
the  principal  witness,  and  the  only  one  by  whom  an 
important  part  of  the  case  can  be  proved,  is  too  ill 
to  appear  before  the  grand  jury.  In  respect  to  the 
steps  taken  for  removing  the  prisoner  to  an  asylum, 
two  of  the  leading  physicians  of  Brooklyn  have 
sworn  that  he  is  insane  and  should  be  removed. 
The  every  day  remark  that  the  poor  man  and  the 
rich  one  do  not  fare  alike  before  the  criminal  courts 
is  only  partially  true.    It  may  be  that  violators  of 
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the  law  who  stand  high,  socially,  or  are  possessed  of 
an  abundance  of  means,  very  frequently  escape  pun- 
ishment for  their  misdeeds,  and  that  those  without 
friends  or  money  have  but  little  chance  of  escape 
if  the  evidence  is  strong  against  them.  But  the 
reason  for  this  apparent  injustice  is  not,  as  is  gener- 
ally believed,  because  the  public  authorities  fail  to 
do  their  duty.  So  far  as  this  is  concerned,  the 
wealthy  or  influential  offender  is  often  at  a  disad- 
vantage, and  courts  and  juries  strain  a  point  that  he 
may  not  cheat  justice.  The  reasons  why  men  of 
means  and  standing  when  guilty  of  crime  escape  are 
these :  First,  the  offenses  they  commit  as  a  rule  are 
those  that  are  made  so  by  statute,  such  as  forgery, 
obtaining  money  under  false  pretenses,  etc.  The 
evidence  of  their  acts  is  usually  documentary,  within 
a  narrow  compass,  and  easily  repressed  or  destroyed. 
Then  the  results  of  these  offenses  except  in 
rare  cases  can  affect  very  few  persons.  Second, 
those  injured  by  the  criminal  act  are,  as  «  rule,  fully 
compensated  for  the  wrong  done  them,  and  are  in- 
disposed to  appear  as  witnesses,  and  render  it  prac- 
tically impossible  for  the  public  prosecutor  to  suc- 
cessfully conduct  the  case.  Third,  in  very  many  in- 
stances the  offender  is  if  unpunished  reasonably 
certain  to  lead  thereafter  an  upright  life,  and  punish- 
ment will  be  of  no  benefit  to  him  or  to  the  commu- 
nity, while  the  disgrace  attending  it  will  injure 
many  innocent  persons.  Wealth  may  sometimes  be 
used  to  corrupt  witnesses,  and  social  or  political  posi- 
tion to  influence  the  public  prosecuting  officers,  but 
the  power  of  these  things  is  felt  more  outside  of  the 
courts  than  in  them. 

The  provision  in  the  bankrupt  law  requiring  one- 
third  in  value  and  one-fourth  in  number  of  the 
creditors  of  an  insolvent  person  to  join  in  the  pe- 
tition for  his  involuntary  bankruptcy  has  been  of 
very  small  advantage  in  preventing  the  institution 
of  bankruptcy  proceedings  of  this  nature.  Cred- 
itors were  in  the  habit  of  presenting  petitions  in 
which  the  requisite  statements  were  contained,  the 
parties  making  them  neither  knowing  nor  caring 
whether  they  were  true  nor  not.  The  debtor  might 
show  that  the  statements  were  not  true,  but  the 
bankrupt  court  would  not  dismiss  the  proceedings, 
but  would  allow  time  to  enable  the  petitioning  cred- 
itors to  induce  enough  others  to  join  to  make  up 
the  requisite  number.  A  different  course  was  how- 
ever taken  last  week  in  the  case  of  KeUei*  et  al.y  by 
the  United  States  District  Court  for  the  southern  dis- 
trict of  New  York,  and  a  petition,  which  was  shown 
to  be  false  in  the  respect  mentioned,  was  dismissed 
and  proceedings  connected  therewith  set  aside. 


NOTES  OF  CASES. 

IN  KeUy  v.  City  of  PUUbv/rgh,  5  W.  N.  Gas.  824, 
decided  on  the  7th  of  January  last  by  the  Su- 
preme Court  of  Pennsylvania,  it  is  held  that  where  I 


farm  lands  situated  within  the  boundaries  of  a  city 
are  taxed  for  the  support  of  the  city  government, 
the  fact  that  such  tax  is  imfairly  burdensome,  or 
that  the  lands,  owing  to  their  distance  from  the 
built-up  portion  of  the  city,  are  not  within  the  reach 
or  protection  of  particular  departments  of  the  city 
government,  for  the  support  of  which  they  are 
taxed,  does  not  render  the  tax  unconstitutional. 
In  this  case,  under  authority  of  an  act  of  the  Legis- 
lature of  Pennsylvania,  the  city  of  Pittsburgh  ex- 
tended its  boundaries  by  the  annexation  of  adjacent 
territory.  In  this  territory  was  situated  a  tract  of 
land  used  exclusively  for  farm  purposes,  and  which, 
on  account  of  its  distance  from  the  built-up  portion 
of  the  city,  was  not  within  the  reach  of  the  water, 
fire,  police,  and  other  departments  of  the  city  gov- 
ernment. The  city,  however,  for  the  support  of 
these  departments,  levied  a  tax  on  such  farm,  the 
amount  of  which  wa^  largely  in  excess  of  the  farm's 
annual  productive  value.  It  was  held  that  the  tax 
was  not  unconstitutional.  The  court  sustained  its 
decision  by  the  cases  of  Weber  v.  Reinhard,  28  P.  F. 
Smith,  370  ;  PhUada.  Assoc,  v.  Wood,  3  Wr.  73, 
and  Kerby  v.  Shato,  7  Har.  258,  where  the  principle 
was  held  that  a  tax  cannot  be  pronounced  uncon- 
stitutional upon  the  mere  grounds  of  injustice  and 
inequality.  The  general  rule  is  that  a  tax  must  be 
considered  valid  unless  it  be  for  a  purpose  in  which 
the  community  taxed  has  no  palpable  interest  and 
where  it  is  apparent  that  the  burden  is  imposed  for 
the  benefit  of  others.  See  SharpUss  v.  Mayor  of 
PhUada.,  9  Har.  147  ;  Speir  v.  BlairsviUe,  14  Wr. 
150.  Agnew,  C.  J.,  and  Sterrett,  J.,  dissented,  saying 
that  under  the  doctrine  of  numerous  cases  in  Penn- 
sylvania and  elsewhere,  the  tax  should  not  be  upheld. 
See  Bradshaio  v.  Omaha,  1  Nebr.  16  ;  Taylor  v. 
Porter,  4  Hill,  140  ;  Holdm  v.  James,  11  Mass.  896  ; 
Case  of  Washington  Ave.,  19  P.  F.  Smith,  368  ; 
Cheany  v.  Hooser,  9  B.  Monr.  830  ;  Covington  v. 
SmUhgats,  15  id.  491;  Morfordv.  linger,  8  Iowa,  82; 
Langworthy  v.  Dubnqtie^  18  id.  86  ;  FuUon  v.  Da/v- 
enport,  17  id.  404.  The  case  has  been  taken  to  the 
United  States  Supreme  Court  upon  the  question  ef 
the  constitutionality  of  the  tax  under  the  clause  of 
the  fifth  amendment  to  the  Federal  Constitution 
which  provides  that  private  property  shall  not  be 
taken  for  public  use  without  compensation. 


In  the  case  of  Harrison  v.  CoUins  et  oi.,  decided 
by  the  Supreme  Court  of  Pennsylvania  on  the  8th 
of  the  present  month,  defendants  employed  one 
Conner  to  move  certain  machinery  from  a  railroad 
depot  to  their  premises.  He  was  paid  a  specified 
sum  per  day  for  his  work,  and  his  assistants  who 
were  employed  by  him  were  also  paid  by  the  day. 
In  doing  the  work  he  left  open  a  coal  hole  in  the 
sidewalk  in  front  of  defendants'  premises,  and  plain- 
tiff fell  therein,  injuring  himself,  for  which  he 
brought  this  action.     The  court  held  that  if  dinner 
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the  mere  agent  or  servant  of  the  defendants  in 
doing  the  work  they  would  be  liable  for  his  negli- 
gence in  leaving  the  coal  hole  open,  but  if  his  em- 
ployment was  an  independent  one,  they  would  not 
be  liable.  This  is  in  accordance  with  the  distinc- 
tion recognized  in  numerous  cases  in  England  and 
this  country.  It  is  well  settled  that  employers  not 
personally  interposing  or  giving  directions  respect- 
ing the  manner  of  the  work,  but  contracting  with  a 
third  person  to  do  it,  are  not  liable  for  a  wrongful 
or  negligent  act  in  the  performance  of  the  contract, 
if  what  was  agreed  to  be  done  was  lawful.  Gray 
V.  HuthU,  82  L.  J.  Rep.  (N.  S  .) ;  HiOard  v.  Richard- 
son, 8  Gray,  849  ;  Blake  v.  Ferris,  5  N.  Y.  48  ; 
Painter  v.  May(yr  of  Pittsburgh^  10  Wright,  213.  The 
fact  that  the  contractor  is  paid  by  the  day  does  not 
necessarily  destroy  the  independent  character  of  his 
emplo3rment.  Forsythe  v.  Hooper,  11  Allen,  419  ; 
Corhin  v.  America  Mills,  27  Conn.  274.  If  one  ren- 
ders service  in  the  course  of  an  occupation  repre- 
senting the  will  of  his  employer  only  as  to  the  re- 
sult of  his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished — it  is  independent  employment. 
See  Pack  v.  Mayor  of  New  York,  8  N.  Y.  222  ; 
Barry  v.  City  of  8t.  Louis,  17  Mo.  121  ;  Mercer  v. 
Jadtson,  54  lU.  897. 

The  Supreme  Judicial  Court  of  Maine,  in  the  case 
of  Emerson  v.  Europ.  <jb  N,  Am.  RaCioay  Co.,  67 
Me.  887  holds  that  a  mortgage  by  a  railway  com- 
pany of  *'  aU  its  right,  title  and  interest  in  and  to 
all  and  singular  its  property,  real  and  personal,  of 
whatever  nature  and  description  now  possessed,  or 
to  be  hereafter  acquired,  including  all  its  rights, 
privileges,  franchises  and  easements, "  cannot  be 
regarded  at  law  as  including  money  earned  by  the 
railway  company  in  carrying  freight  for  an  express 
company  under  a  contract  entered  into  after  the 
mortgage  was  made.  This  is  an  application  of  the 
conmion-law  maxim  of  Nemo  dot  quod  non  hdbet. 
There  are  apparent  departures  from  this  principle, 
but  those  are  where  the  results  are  produced  by 
other  principles  not  inconsistent  with  it.  Thus 
where  property  has  been  added  to  mortgaged  prop- 
erty by  way  of  accession,  natural  or  artificial,  and 
the  property  annexed  cannot  be  separated  from  the 
other  without  much  injury,  it  is  permitted  to  re- 
main. For  instance,  a  house  is  built  on  mortgaged 
land  or  a  fixture  is  added  to  a  house.  And  a  man 
may  sell  property  of  which  he  is  potentially  in  pos- 
session, such  as  the  wine  his  vineyard  will  produce, 
the  grain  his  field  will  grow,  the  milk  his  cow  will 
yield,  what  may  be  taken  at  the  next  cast  of  his 
fishing  net,  fruits  to  grow  on  his  trees,  or  young 
animals  not  in  existence,  the  offspring  of  animals^ 
owned  by  him.  2  Kent's  Com.  468,  note  (a).  The 
thing  sold  must,  however,  be  specific  and  identi- 
fied. A  person  cannot  sell  the  products  of  a  field 
he  expects  to  own.    Fwrrw  v.  8rMh,  64  Me.   74. 


There  must  even  in  equity  which  sometimes  enforces 
these  pledges  of  property  to  be  acquired,  be  some 
subject  for  the  contract  to  attach  to.  Here  when 
the  mortgage  was  made  there  was  no  contract 
with  the  express  company  for  the  carriage  of  freight. 
See,  also,  Brachett  v.  Blake,  7  Mete.  385  ;  Mulhall  v. 
Quinn,  1  Gray,  105;  Law\.  Pew,  108  Mass.  847;  11 
Am.  Rep.  357.  

In  the  case  of  Ex  parte  Singer  Sewing  Machine  Co., 
Be  BlackweU,  12  Ir.  L.  T.  Rep.  57,  decided  by  the 
Irish  Court  of  Bankruptcy  on  the  16th  of  last  month, 
the  familiar  sewing  machine  contract  question  came 
up.  A  sewing  machine  was  let  on  hire  to  a  trader  by 
the  company  mentioned  on  an  agreement  that  the 
trader  should  pay  a  certain  monthly  rent,  and  keep 
the  machine  in  his  own  custody,  and  that,  if  he 
should  fail  to  perform  on  his  part,  the  machine 
might  be  taken  by  the  company  which  might  also 
recover  the  amount  of  rent  in  arrear.  He  had  an 
option  to  purchase  the  machine  within  a  year  when 
the  pa3rments  of  rent  were  to  apply  toward  the  pur- 
chase-money. He  paid  rent  for  two  months,  and 
then  did  not  pay  for  nine  mcmths  when  he  becunie 
bankrupt.  The  company  claimed  the  machine  from 
the  assignee  in  baukruptcy  and  asked  to  be  per- 
mitted to  prove  for  the  balance  of  rent  due.  The 
matter  was  referred  to  a  jury  to  determine  whether 
there  was  a  custom  or  usage  in  Ireland,  allowing 
such  contracts  of  sale  of  sewing  machines  as  this 
one,  where  the  title  to  the  property  was  to  remain  in 
the  vendor  after  he  had  parted  with  possession. 
The  jury  found  that  there  was  such  a  custom.  The 
court  held  that  the  custom  was  not  an  unreasonable 
one,  and  thus  the  company  was  entitled  to  resume 
possession  of  the  machine,  and  this,  notwithstand- 
ing its  laches  in  allowing  the  installments  of  rent 
to  remain  so  long  overdue.  The  court,  however,  ex- 
pressed its  disinclination  to  favor  such  contracts 
by  refusing  to  grant  the  successful  party  any  costs. 
ITie  Irish  Law  Times  in  an  article  upon  the  decision 
gives  instances  where  the  Irisli  courts  have  con- 
demned these  contracts  as  ^'entirely  at  variance 
with  all  principles  of  fair  trading,"  (Mackintosh  v. 
JBrcrttJan,Q.  B.  Div.,  Feb.  4,  1878;  Ex  parte  Harpus,  Re 
Smith,  9  Ir.  L.  T.  Rep.  52)  and  cites  several  articles 
and  cases  which  have  appeared  in  the  AxBAirr  Law 
JouBNAL  as  sustaining  the  view  taken  in  the  Irish 
courts.  See  15  Alb.  L.  J.  64  ;  16  id.  442;  17  id.  98. 

The  Supreme  Court  of  Ohio  in  Matter  of  Victor,  81 
Ohio  St.  206,  passes  upon  a  peculiar  question,  and  one 
which  has  not  heretofore  been  presented  before  the 
courts,  namely,  whether  to  render  valid  a  commuta- 
tion by  the  executive  of  the  punishment  of  a  con- 
victed and  sentenced  criminal,  the  criminal  must 
accept  or  acquiesce  in  such  commutation.  The 
court  holds  that  the  commutation  is  presumed  to  be 
for  the  culprit's  benefitj^  and^is  valid  without  any 
action  on  his  part.  ^  ^ 
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PRIVITY  IN  NEGLIGENCE. 

THE  Court  of  Appeals  in  Robinson  v.  New  York 
Central  df  Hudson  River  Railroad  Co.,  66  N.  Y. 
11,  manifested  an  unusual  degree  of  timidity  or 
rather  caution  in  regard  to  the  question  of  imputed 
negligence.  The  facts  of  that  case  were  that  the 
plaiutiff — a' woman  —  was  invited  to  ride  by  one 
Con  Ion  in  his  carriage  and  accepted  the  invitation. 
Con  Ion  was  a  fit  and  .proper  person  to  manage  a 
horse;  but  through  the  alleged  negligence  of  the 
defendants*  servants,  its  train  was  run  against  the 
carriage,  and  plaintiff  was  injured.  The  defendants 
alleged  that  the  negligence  of  Conlon  contributed 
to  the  injury,  and  that  this  negligence  was  imput- 
able to  the  plaintiff,  but  the  court  below  charged 
that  even  if  Conlon  was  negligent  the  plaintiff 
would  not  be  responsible  therefor,  and  this  ruling 
was  sustained  by  the  Court  of  Appeals.  The  opin- 
ion of  the  court  ends  thus:  **  It  is  not  intended  by 
this  decision  to  establish  a  rule  which  will  embrace 
cases  not  within  the  facts  developed  in  this  case,  as 
construed  by  the  court  and  found  by  the  jury." 

The  English  decisions  are  undoubtedly  in  favor 
of  privity  in  negligence.  The  point  was  first  raised 
m  Tharogood  v.  Bryan,  8  C.  B.  116,  which  was  an 
action  under  Lord  Campbell's  act.  The  deceased, 
wishing  to  alight  from  an  onmibus  in  which  he  was 
a  passenger,  got  out  while  it  was  in  motion,  and 
without  waiting  for  it  to  draw  up  to  the  curb;  and, 
in  doing  so,  he  was  knocked  down  and  fatally  in- 
jured by  an  omnibus  belonging  to  the  defendant. 
Williams,  J.,  who  tried  the  cause,  told  the  jury  that 
if  they  were  of  opinion  that  want  of  care  on  the 
part  of  the  driver  of  the  omnibus  in  which  the 
deceased  was  traveling,  or  on  the  part  of  the  deceased 
himself,  had  been  conducive  to  the  injury,  their 
verdict  must  be  for  the  defendant.  A  rule  for  a 
new  trial  on  the  ground  of  misdirection  having  been 
obtained,  was,  after  consideration,  discharged  by 
the  court,  Coltman,  J.,  observing:  **  The  negligence 
that  is  relied  on  as  an  excuse  is  not  the  personal 
negligence  of  the  party  injured,  but  the  negligence 
of  the  driver  of  the  omnibus  in  which  he  was  a 
passenger.  But  it  appeara  to  me  that,  having  trusted 
the  party  by  selecting  a  particular  conveyance,  the 
plaintiff  has  so  far  identified  himself  with  the  owner 
and  her  servants,  that  if  any  injury  results  from 
their  negligence  he  must  be  considered  a  party  to 
it."  To  the  same  effect  Maule,  J.,  says:  **0n  the 
part  of  the  plaintiff,  it  is  suggested  that  a  passen- 
ger in  a  public  conveyance  has  no  control  over  the 
driver.  But  I  think  that  cannot  with  propriety  be 
said.  He  selects  the  conveyance.  He  enters  into  a 
contract  with  the  owner,  whom,  by  his  servant,  the 
driver,  he  employs  to  drive  him.  If  he  is  dissatisfied 
with  the  mode  of  conveyance,  he  is  not  obliged  to 
avail  himself  of  it." 

A  like  decision  was  come  to  in  the  case  of  Bridge 


V.  The  Orand  Junction  Railway  Company,  3  M.  & 
W.  244,  where  it  was  held  in  a  case  of  a  collision 
between  two  trains,  that  the  plaintiff  must  show  the 
accident  to  be  due  exclusively  to  the  defendant's 
negligence,  and  that  joint  negligence  of  the  de- 
fendant, with  other  persons  having  charge  of  the 
train  in  which  the  plaintiff  was  traveling,  was  not 
sufficient. 

In  TheMUan,  Lush.  Adm.  388,  Dr.  Lushington 
said  he  would  not  be  bound  by  and  did  not  approve 
of  Thorogood  v.  Bryan ^  and  in  the  note  to  Ashby  v. 
WTiiUy  1  Smith's  L.  C.  (6th  Eng.  Ed.)  266,  that  case 
was  sharply  criticised.  See,  also,  S.  C,  7th  Am, 
Ed.  at  p.  481.  And  consult  Rigby  v.  Hewitt,  5  Exch. 
240,  and  Oreenland  v.  Chaplin,  id.  243. 

The  question  was  again  directly  involved  in  ChUd 
V.  Beam,  22  W.  R.  864 ;  L.  R.,  9  Ex.  176.  The  facts 
of  that  case  were  as  follows :  The  plaintiff,  a  plate- 
layer, in  the  employment  of  a  railway  company, 
was  returning  from  work  along  their  line  upon  a 
trolly,  when  some  pigs  belonging  to  the  defendant 
escaped  from  his  field,  which  adjoined  the  railway, 
and  running  on  to  the  line  in  front  of  the  trolly, 
upset  it,  thereby  causing  the  injury  to  the  plaintiff 
for  which  he  sought  to  recover  damages  from  the 
defendant  A  verdict  was  entered  for  the  plaintiff, 
which  the  court  afterward  set  aside,  holding  that 
the  company  had  not  maintained  a  sufficient  fence 
under  8  Vict,,  c.  20,  s.  68,  and  that  the  plaintiff 
could  not  recover,  since  he  was  identified  with  the 
company  whose  line  he  was  using  for  their  purposes. 
Bramwell,  B.,  in  his  judgment,  observed:  "The 
plaintiff  was  a  servant  of  the  owner  of  property 
which  was  unfenced  through  the  owner's  default.  It 
is  manifest,  as  I  have  before  said,  that  if  the  pigs 
got  on  to  that  unfenced  property  through  its  owner's 
default,  the  owner  could  not  maintain  an  action; 
and,  if  so,  it  is  impossible  to  say  that  a  third  person 
using  the  property  through  the  license  of  the  owner, 
and  on  his  behalf,  can.  The  servant  can  be  in  no 
better  position  than  the  master  when  he  is  using 
the  master's  property  for  the  master's  purposes. 
Therefore,  without  saying  any  thing  as  to  the 
decision  in  Thorogood  v.  Bryan,  it  is  sufficient  to  say 
that  the  defendant's  pigs  escaped  through  the  negli- 
gence of  the  plaintiff's  employer,  and  that,  having 
met  with  the  accident  through  his  employer's  neg- 
ligence, the  plaintiff  can  maintain  no  action  against 
the  defendant." 

This  decision  has  recently  been  followed  by  the 
same  court  in  the  case  of  Armstrong  v.  The  Lan- 
cashire and  Yorkshire  Railway  Company^  23  W.  R. 
295 ;  L.  R.,  10  Ex.  47.  The  plaintiff,  who  was  in 
the  employ  of  the  London  and  North-Western  Rail- 
way Company,  sued  the  defendants,  over  whose  line 
the  North-Westem.have  ninning  powers,  for  com- 
pensation for  an  injury  he  had  sustained  from  a 
collision  between  some  of  ihj^  jiefii^daiitls  ,trucksL 
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and  a  North- Western  train  in  which  he  was  travel- 
ing. It  appeared  that  the  North-Westera  train 
being  late,  the  station-master  at  one  of  the  defend- 
ant's stations  ordered  the  trucks  in  question  to  be 
shunted,  the  signals  being  put  at  "  danger "  while 
this  was  being  done.  Notwithstanding  this,  the 
driver  of  the  North-Westem  train  came  on,  and 
the  collision  ensued  by  which  the  plaintiff  was 
injured.  The  jury  found  that  there  was  negligence 
in  the  defendants  in  shunting  at  a  time  when  the 
North-Westem  train  was  overdue,  and  in  the  driver 
of  the  latter  in  disregarding  the  signals,  and  must 
be  assumed  that  it  was  on  the  part  of  the  defend- 
ants negligence  proximately  contributing  to  the 
accident.  A  verdict  was  thereupon  entered  for  the 
defendants,  which  the  court  refused  to  disturb. 

Bbamwell,  B.,  said:  "I  am  of  opinion  that  this 
rule  must  be  discharged.  It  is  impossible,  I  think, 
to  distinguish  the  present  case  from  Thorogood  v. 
Brycm^  except  in  one  particular,  and  that  is  in  the 
defendants'  favor.  It  must  not  be  supposed,  so  far 
as  my  individual  opinion  is  of  any  value,  that  I  am 
at  all  dissatisfied  with  the  decision  in  Thorogood  v. 
Bryan,  It  has  been  admitted  by  Mr.  Pope  that,  if 
his  contention  is  right,  the  owner  of  a  bale  of  goods, 
which  was  being  carried  by  the  defendants,  and  had 
been  damaged  by  an  accident  similar  to  the  one  from 
which  the  plaintiff  has  received  injury,  would  be 
entitled  to  have  an  action.  The  learned  counsel  was 
also  constrained  to  admit  that  if  a  carriage  had  been 
let  to  hire  and  injured  by  the  joint  negligence  of  its 
driver  and  the  driver  of  another  carriage  which 
came  into  collision  with  it,  the  owner  of  the  hired 
carriage  could  maintain  an  action  for  compensation 
for  Buch  damage.  These,  I  confess,  seem  to  me  to 
be  startling  propositions.  But  there  is  another  diffi- 
culty. If  the  present  action  is  maintainable  against 
the  defendants,  it  is  upon  the  ground  that  they  were 
joint  wrong-doers  with  the  London  and  North- 
Westem  Railway  Company  ?  If  so,  there  is  this 
difficulty,  that  one  of  the  wrong-doers  is  so  through 
contract,  and  the  other  by  tort.  Can  there  be  a 
joint  liability  with  regard  to  the  negligence  or 
breach  of  duty  toward  the  plaintiff,  and  no  joint 
liability  as  to  the  contract  under  which  he  was  be- 
ing carried  ?  Would  another  action  be  maintainable 
against  the  London  and  North-Westem  Railway 
Company  ?  Suppose  that  the  plaintiff  had  merely 
been  an  ordinary  passenger,  could  he  maintain  one 
action  for  breach  of  contract  against  the  London 
and  North- Western  Railway  Company  which  carried 
him,  and  also  another  action  against  the  defendants, 
through  whose  negligence  the  coal  wagons  which 
caused  tl^e  accident  were  left  on  the  lino  of  rail- 
way ?  These  are  questions  worthy  of  consi J. oration: 
and  in  this  particular  case  there  is,  I  think,  good 
reason  for  holding  that  the  rule  in  Thorogood  v.  Bryan 
should  apply,  however  unreasonable  it  may  at  first 
sight  appear  to  be.  The  plaintiff  cannot  bring  an 
action  against  the  London  and  North-Westem  Rail- 
way Company,  because  he  was  their  servant;  and 
yet  it  is  said  that  he  may  maintain  an  action  against 
another  company,  the  defendants,  who  only  con- 
tributed to,  and  certainly  were  not  the  proximate 
cause  of  the  mischief.  It  would  follow  from  that, 
therefore,  that  the  servants  of  a  railway  company 
may  in  case  of  a  collision  sue  what  I  may  call  the 
opposing  company,  but  that  they  cannot  sue  the 


company  who  were  the  proximate  cause  of  the  in- 
jury suffered  by  them.  Surely  a  most  preposterous 
consequence.  I  am,  however,  prepared  to  decide 
the  present  case  on  the  authority  of  Thorogood  v. 
Bryan,  which,  though  it  may  have  been  questioned 
and  impeached,  has  never  been  ovemiled,  and  has 
since  been  acted  on.  But,  as  I  have  already  said,  I 
think  this  case  is  distinguishable  from  that  case,  and 
in  a  point  that  is  favorable  to  the  defendants,  and 
that  the  latter  are  entitled  to  avail  themselvies  of  it 
upon  this  rale,  notwithstanding  that  there  is  no 
cross  rule.  Certain  points  were  put  by  the  learned 
judge  to  the  jury,  and  he  reserved  leave  to  the 
plaintiff  to  enter  a  verdict  on  the  ground  that,  if 
the  findings  of  the  jury  were  supported  by  the  evi- 
dence, and  these  findings  showed  the  plaintiff  to  be 
entitled  to  the  verdict,  then  it  should  be  entered  for 
him.  Now,  in  assenting  to  leave  to  move  to  enter 
a  verdict  against  him,  the  learned  counsel  for  a  de- 
fendant does  not  consent  to  have  the  matter  decided 
against  him  and  the  rule  made  absolute  without  re- 
gard to  the  verdict  of  the  jury.  He  must  be  taken 
to  adopt  the  proceedings  only  so  far  as  they  are  sup- 
ported by  the  evidence.  The  question  whether  there 
was  any  evidence  of  negligence  in  the  defendants 
was  left  open.  The  point  maybe  put  thus:  The 
defendants,  doubtless,  were  guilty  of  negligence, 
but  it  was  negligence  the  consequence  of  which  the 
otlier  railway  company  might  have  avoided  by  the 
use  of  reasonable  care ;  and  it  is  clear  to  my  mind 
that  the  defendants  might  have  maintained  an  ac- 
tion against  the  London  and  North-Westem  Rail- 
way Company  to  recover  compensation  for  the 
damage  sustained  by  their  coal  wagons  by  reason  of 
the  collision,  for  which  the  case  of  Davies  v.  Mann, 
uhi  rnp.j  is  an  authority;  and  if  that  be  so,  it  would 
be  higlily  unreasonable  that  the  plaintiff  should 
have  this  action  against  the  defendants.*' 

Pollock,  B.,  said :  "  I  also  think  that  this  mle 
should  be  discharged.  It  is  sufficient  to  say  that  I 
think  the  case  is  not  distinguishable  from  Thorogood 
V.  Bryan^  and  is  covemed  by  that  decision.  I  must 
not  be  taken  as  in  any  way  expressing  dissatisfac- 
tion with  the  decision  in  that  case.  The  only 
difficulty  I  have  had  in  applying  it  has  been  in  con- 
sequence of  the  use  of  the  word  '  identified  '  in  the 
judgment  of  the  court  there.  If  the  court  are  to  be 
taken  as  meaning  by  that  word  that  the  plaintiff,  by 
his  own  proper  jconduct,  as  by  the  selection  of  the 
omnibus  in  which  he  was  riding,  so  acted  as  to  con- 
stitute the  driver  his  agent,  the  proposition  would, 
I  think,  be  an  unsustainable  one.  But  I  do  not  un- 
derstand the  word  to  be  used  in  that  sense.  I  take 
the  court  to  mean  by  it  that,  under  the  circumstan- 
ces of  the  case,  the  plaintiff,  for  the  purpose  of  tlie 
action,  must  be  taken  to  be  in  the  same  position  as 
the  owner  of  the  omnibus  or  his  driver.  The  case 
of  Waite  v.  The  North-Eastern  Railway  Company^ 
E.  B.  &  E.  719,  is  an  illustration  of  this,  where  the 
child,  as  far  as  regards  contributory  negligence,  was 
*  identified  *  with  its  grandmother,  in  whose  charge 
it  was,  although  it  could  not  be  said  that  the  child 
exercised  any  volition  in  the  selection  of  its  grand- 
mother for  its  companion .  If,  then,  the  rule  laid 
d<  wn  by  Parke,  B.,  in  Bridge  v.  The  Chand  Junction 
BaUway  Company,  3  M.  &  W.  244,  that  *  although 
there  may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet,  unless  he  might,  by  the  exercise  of  or- 
dinary care,  have  avoided  the  consequence  of  the 
defendants'  negligence,  he  is  entitled  to  recover ;  if, 
by  ordinary  care,  he  might  have  avoided  it,  he  is 
the  author  of  his  own  wrong,'  be  adhered  to,  it 
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seems  to  me  that  no  hardship  follows,  inasmach  as 
the  plaintiff  is  only  in  the  same  position  as  the  don- 
key in  the  case  of  Davie$  v.  Manuy  10  M.  &  W.  540, 
and.  notwithstanding  the  carelessness  of  the  driver 
of  the  train  he  was  traveling  by,  he  would  be  enti- 
tled to  recover  against  the  defendants,  supposing 
that  their  negligence  was  of  a  similar  character  to 
that  of  the  defendant  in  Davies  v.  Mann.  It  may  be 
said,  why  should  he  not  have  a  right  of  action 
against  both  companies  ?  The  answer  to  that  ques- 
tion is  that  a  man  may  have  an  action  against  two 
tort-feasors  for  any  act  causing  the  injury ;  but  there 
is  no  hardship  in  saying  that,  if  two  independent 
persons  are  in  a  position  somewhat  hostile  to  each 
other,  then  the  right  to  maintain  a  separate  action 
against  one  may  be  an  answer  to  an  action  against 
the  other,  for  the  plaintiff  must  show  that  the  neg- 
ligence of  the  one  whom  he  sues  was  the  proximate 
cause  of  the  accident.  Therefore,  I  think  that  the 
defendants  are  entitled  to  our  judgment." 

It  is  to  be  observed  of  this  case,  that  the  plaintiff 
was  the  servant  of  the  company  in  whose  train  he 
was  traveling,  and  was  therefore  precluded  from 
suing  them  for  the  injury  which  arose  from  the  neg- 
ligence of  their  servants. 

In  this  country  the  prevailing  opinion  is  unques- 
tionably against  imputed  negligence.  Shearman  & 
Redfield  on  Negligence,  §  46  ;  Wharton  on  Negli- 
gence, §  896.  In  Chapman  v.  The  New  Havm  RaUr 
road  Co.,  19  N.  Y.  841,  the  Court  of  Appeals  of 
this  State  held  that  a  passenger  by  railroad  is  not  so 
identified  with  the  proprietors  of  the  train  convey- 
ing him,  or  their  servants,  as  to  be  responsible  for 
negligence  on  their  part,  and  could  recover  for  per- 
sonal injuries  from  a  collision  through  negligence 
of  the  defendant,  although  there  was  such  negligence 
contributing  to  the  collision  on  the  part  of  the  train 
conveying  him,  as  would  have  defeated  an  action 
by  its  owners.  And  in  Colegrove  v.  N.  T.  db  N.  H, 
R.  R.  Co.,  20  N.  Y.  492,  it  was  held  that  the  in- 
jured passenger  could  maintain  his  action  against 
the  proprietors  of  both,  on  the  ground  of  their  con- 
curring negligence.  These  cases  were  followed  and 
approved  in  Webster  v.  Hudson  River  Railroad  Co., 
88  N.  Y.  260. 

So  in  Metcalf  v.  Baker,  1  Abb.  (N.  S.)  481,  the 
Superior  Court  of  New  York,  at  (Jeneral  Term,  held 
as  in  the  principal  case,  that  one  riding  on  invita- 
tion with  the  owner  of  a  private  vehicle  was  not 
chargeable  with  his  negligence  contributing  to  an 
injury,  occasioned  by  the  negligence  of  the  defend- 
ant, to  the  plaintiff;  and  to  the  same  effect  are  Rob^ 
ineon  v.  N.  T.  C,  etc.,  R.  R.  Co.,  65  Barb.  146  ; 
Sheridan  v.  BrooUyn  CUy  R.  R.  Co.,  36  N.  Y.  39; 
Kruipp  V.  Dagg^  18  How.  Pr.  165. 

But  in  PoAfne  v.  The  Chicago,  Rock  Island  &  Pan 
Gific  R.  R.  Co.,  89  Iowa,  528,  where  the  plaintiff  was 
injured  at  a  railroad  crossing,  by  a  collision  between 
the  wagon  in  which  he  was  riding  and  defendant's 
train,  the  court  decided,  without  discussing  the 
question,  that  the  negligence  of  the  one  who  was 
driving  defeated  plaintiff's  right  to  recover,  citing 


therefor  ArU  v.  C.,  R,  I.  S  P.  Railway  Co.,  84  Iowa, 
153.  But  the  case  is  like  that  of  Beck  v.  East  Riffer 
Ferry  Co.,  6  Rob.  82,  where  the  plaintiff  and  the 
one  guilty  of  negligence  were  engaged  in  a  joint 
enterprise.  In  the  Iowa  case,  three  neighbors,  one 
of  whom  was  plaintiff's  intestate,  were  traveling  for 
a  common  purpose  in  a  wagon  belonging  to  none  of 
them,  but  procured  for  the  purpose.  They  drove 
by  turns.  The  case  was  correctly  decided,  and  is 
not  an  authority  against  the  doctrine  of  the  princi- 
pal case. 

In  Bennett  v.  The  New  Jersey  Railroad  Co.,  7 
Vroom,  225  ;  S.  C,  18  Am.  Rep.  485,  it  was  held 
that  where  a  passenger  in  a  horse  car  is  injured  by 
the  carelessness  of  the  engineer  of  a  railroad  com- 
pany, in  the  management  of  hi?  locomotive,  it  is  no 
defense  to  show  contributory  negligence  in  the 
driver  of  the  horse  car. 

In  Loekhart  v.  LichtenthaJer,  46  Penn.  St.  151,  this 
question  was  considered  at  great  length.  The 
action  was  brought  to  recover  damages  under  a 
statute  by  the  widow  and  children  of  one  killed  by 
a  collision  between  a  train  of  cars  and  oil  barrels 
owned  by  the  defendant,  and  placed  too  near  the 
track  by  his  servants.  The  deceased  was  a  brake- 
man  on  a  car  belonging  to  a  coal  company  but  which 
was  drawn  by  a  locomotive  belonging  to  the  rail- 
road and  controlled  by  its  servants.  The  court  held 
that  the  deceased  was  not  a  servant  of  the  railroad 
company,  but  that  he  '*must  be  considered  in  the 
light  of  a  passenger  in  charge  of  property  being 
conveyed  with  himself  by  the  railroad  company  for 
his  employers,"  and  that  if  the  negligence  of  the  rail- 
road directly  contributed  to  the  accident,  the  defend- 
ant would  not  be  liable.  After  a  review  of  the  au- 
thorities, Thompson,  J.,  who  delivered  the  judgment 
of  the  court,  said  :  **  If  in  this  case  there  was  no  con- 
tributory negligence  chargeable  to  those  conduct- 
ing the  train,  by  which  the  cars  in  charge  of  the 
deceased  were  with  himself  being  conveyed ;  in 
other  words,  if  their  negligence  did  not  directly 
contribute  to  the  disaster,  although  they  may  have 
been  negligent  in  a  general  sense,  the  defendants 
will  be  answerable  if  the  act  of  their  servants  or 
agents  was  the  proximate  cause  of  it.  The  negli- 
gence on  the  part  of  the  train  which  would  be  a 
defense  must  be  directly  involved  in  that  result  ;  it 
must  by  itself,  or  concurring  with  the  defendants, 
be  the  proximate  cause  of  the  death.  For  instance, 
running  too  rapidly  on  a  road  in  bad  repair, 
driving  instead  of  drawing  the  train,  would  not 
abstractly  be  such  negligence  as  would  be  a  de- 
fense. To  be  such  the  consequences  of  these  acts, 
or  some  of  them,  must  have  directly  entered  into 
and  become  active  agents  in  the  very  disaster  itself. 
This  must  be  the  rule  of  all  such  cases." 

Smith  V.  Smith,  2  Pick.  621,  is  frequently  cited  as 
as  an  authority  in  support  of  the  rule  of  Thorogood 
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V.  Bryarij  but  all  that  was  decided  in  that  case  was 
that  one  who  is  injured  by  an  obstruction  placed  un- 
lawfully in  a  highway  cannot  maintain  an  action 
for  damages  if  it  appears  that  he  did  not  use  ordinary 
care  by  which  the  obstruction  might  have  been 
avoided.  This  rule  is  well  established  and  is,  we 
take  it,  not  in  conflict  with  the  principal  case.  See 
Stiles  V.  Oeesey^  71  Penn.  St.  439  ;  Cleveland,  Colum- 
bug  Ss  Cineinnaii  R.  R.  Co,  v.  Terry,  8  Ohio  St.  570  ; 
WUfiams  v.  Mich.  Cent.  R,  R.  Co.,  2  Mich.  259  ; 
Murphy  V.  Deane,  3  Am.  Rep.  390. 

In  Puterlaugh  v.  Reasor,  9  Ohio  St.  484,  the  plain- 
tiff put  R.  in  charge  of  his  team.  R.  and  the  de- 
fendant engaged  in  a  fight  which  frightened  the  team 
and  it  ran  away,  and  one  horse  was  killed.  Tlie 
defendant  was  held  not  liable  because  the  plaintiff, 
having  placed  R.  in  charge  of  the  team,  was  respon- 
sible for  his  negligence.  Shearman  and  Red  field 
cite  this  case  as  well  as  that  of  Cleveland,  etc.,  v. 
Terry,  and  Smith  v.  Smith,  supra,  as  authorities  for 
the  rule  of  Thcrogood  v.  Bryan,  but  they  are  obvious- 
ly not  so  as  to  the  question  of  privity  in  negligence. 


THE    RELATION    OP    THE     BLOOMINGDALE 

ASYLUM    TO    THE     STATE.  — ANOTHER 

PHASE  OF  THE  QUESTION  IN  THE 

DARTMOUTH   COLLEGE  CASE. 

ONE  of  the  most  interesting  dooaments,  from  a  legal 
standpoint,  submitted  to  the  Legislature  during  its 
recent  session,  was  a  report  of  the  State  Commissioner 
in  Lunacy  —  Prof.  Ordronaux  —  on  the  relations  of  the 
State  to  the  Sooiety  of  the  New  York  Hospital,  and  more 
particularly  as  to  the  right  of  the  county  of  New  York 
to  the  aid  of  the  Bloomingdale  Asylum  in  caring  for 
the  pauper  insane.  The  Society  of  the  New  York 
Hospital,  of  which  the  Bloomingdale  Asylum  forms  a 
department,  was  incorporated  by  royal  charter  in  1771, 
the  motive  or  reason  therefor  being* thus  expressed  in 
the  charter:  **  We,  taking  into  our  royal  consideration 
the  beneficial  tendency  of  such  an  institution  within 
our  said  city,  calculated  for  relieiring  the  diseases  of  the 
indigent  and  preserving  the  lives  of  many  useful  mem- 
bers of  the  community^  are  graciously  pleased  to  grant," 
etc.  This  preamble  clearly  indicated  the  class  of  citi- 
zens to  be  benefited  by  the  hospital. 

In  1810  this  charter  was  amended  by  the  Legislature 
at  the  request  of  the  society.  In  1816  the  sooiety  was 
authorized  by  statute  to  build  the  Bloomingdale  Asy- 
lum, and  the  sum  of  $10,000  was  directed  to  be  paid 
annually  from  the  State  treasury  for  its  support. 
Since  that  act  the  State  has  contributed  to  this  Asy- 
lum $440,000  for  the  specific  purpose  of  building  and 
maintaining  a  public  asylum  for  the  insane;  it  has 
beside  contributed  to  the  Society  of  the  New  York 
Hospital  over  $800,000. 

But  the  Governors  of  the  Bloomingdale  Asylum 
have  treated  these  trust  funds  as  a  private  gift  to  a 
private  corporation,  and  have  refused  and  still  refuse 
to  receive  or  care  for  the  pauper  insane,  taking  the 
ground  that  **  this  asylum  was  particularly  intended 
for  those  able  to  pay.*'  They  also  claim,  as  was 
claimed  in  the  Dartmouth  College  case,  that  their 
charter,  being  from  the  Crown,  is  a  contract  beyond 
the  control  or  limitation  of  the  State. 


After  an  elaborate  presentation  of  the  facts.  Prof. 
Ordronaux  sums  up  the  legal  aspects  of  the  question 
as  follows : 

The  foregoing  facts,  based  upon  historical  data 
which  admit  of  no  disproof,  point  conclusively  to  the 
dut^  which  the  State  owes  to  itself,  as  well  as  to  the 
county  of  New  York,  of  seeing  that  its  gifts  to  charit- 
able uses  are  no  longer  diverted  to  other  and  unau- 
thorized purposes.  And  whatever  may  be  said  in  gen- 
eral of  its  authority  over  all  eleemosynary  corpora-, 
tious  founded  by  itself,  to  visit,  iuvestig^ate  and  direct 
their  management,  we  shall  find  that  the  common  law 
of  England,  which  became,  under  the  first  Constitu- 
tion of  this  State,  the  common  law  of  New  York,  ex- 
plicitly provides  means  by  which  the  sovereign  au- 
thority can  always  interfere  to  mould  the  character  of 
a  public  charity,  for  the  greatest  good  to  the  greatest 
number.  Under  the  shadow  of  its  time-honored 
principles  we  shall  accordingly  find  the  following 
propositions  arranging  themselves  on  the  side  of  the 
State's  unquestionable  rights,  viz. : 

First  That  If  the  Society  of  the  New  York  Hos- 
pital, originally  founded  by  private  benefaction,  be,  in 
point  of  law,  a  private  corporation,  although  dedicated 
to  public  charity,  then  the  Bloomingdale  Asylum, 
founded  and  built  wholly  by  State  subsidies,  satisfies 
every  condition  necessary  to  make  it  a  public  charity. 

;Secotid.  The  principle  Is  Indisputable  that  the 
founder  of  an  eleemosynary  corporation  may  dispose 
and  order  it  as  he  will,  and  may  give  It  whatever 
shape  he  pleases,  provided  it  be  a  legal  one.  1  Kyd 
on  Corp.  60;  2  id.  196;  DartmwUh  CoUege  v.  Wood- 
ward, 4  Wheat.  618. 

Third.  Before  the  passage  of  the  act  of  1816  there 
was  no  Bloomingdale  Asylum  In  existence.  This  act 
made  annual  grants  to  the  Society  of  the  New  York 
Hospital  for  the  specific  purpose  of  founding  and 
erecting  it  as  a  public  charity.  Chap.  208,  Laws  of 
1816;  Assembly  Doc.  263,  March,  1881.  The  State, 
being  thus  the  sole  founder  {fundator  perfidens)  of 
that  institution,  had  the  exclusive  right,  from  its  In- 
ception, to  direct  Its  management.  The  fact  that  it 
has  allowed  It  to  remain  In  the  hands  of  the  Society  of 
the  New  York  Hospital,  as  trustees,  does  not  In  the 
least  invalidate  Its  present  right  to  discharge  such 
trustees  and  appoint  others  of  Its  own  selection :  or  to 
direct  the  present  trustees  as  to  the  future  manage- 
ment of  such  trust  for  cf^'us  est  dare  ejus  estdisponere. 
Nor  does  lapse  of  time  bar  these  rights  In  respect  to 
the  State.  For  this  Is  not  recalling  the  charity  but 
only  directing  its  application.  The  State  has  always 
the  right  to  follow  Its  gifts  to  charitable  uses,  they  be- 
ing public  gifts,  and  to  ascertain  how  they  are  being 
oarriiad  out. 

Fourth.  Were  It  even  true  that  the  State  had  only 
added  its  funds  to  those  already  possessed  by  the  So- 
ciety of  the  New  York  Hospital,  and  thus  joined  in 
the  erection  of  the  Bloomingdale  Asylum,  that  fact 
would  not  divest  It  of  authority,  for,  as  we  have  else- 
where shown,  it  is  an  established  principle  of  the  com- 
mon law  that  if  the  King  and  a  private  man  Join  in 
endowing  a  charitable  corporation,  the  King  alone  shall 
be  the  founder.  Kyd  on  Corp.  61.  Under  that  same 
principle,  also,  there  could  be  no  partnership  between 
the  King  and  a  private  citizen,  and  all  that  the  King  in 
England  might  do,  in  relation  to  granting  franchises, 
the  State  with  us  may  do.  Hence  the  right  to  appoint 
visitors  being  always  Inherent  In  the  founder  of  a 
charity,  the  State  could  at  any  time  have  done  the       ^ 
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same,  and  can  still  do  so  in  the  case  of  the  Blooming- 
dale  Asylum.  Its  right  in  this  respect  is  paramount 
and  indefeasible. 

Fifth.  It  has  long  been  settled  that  the  capacity  of  a 
corporation,  universally  to  be  a  trustee,  is  among  the 
elementary  principles  in  the  law  of  trusts.  1  Saund. 
on  Uses,  819 ;  Willis  on  Trustees,  81 ;  Lewiu  on  Trusts, 
10,  U;  2  Ck).  Litt.  706,  note;  Penn.  v.  Ld,  BalHmore, 
1  Yes.  468;  AWy-Oen,  v.  Foundling  Hospital,  2  YeB, 
Jr.  46;  Oreen  v.  Rutherford,  1  Ves.  467.  Many  Amer- 
ican authorities  may  also  be  cited.  Trustees  Phillips 
Academy  t.  King,  12  Mass.  556;  Am.  Acad,  of  Sci.  v. 
Pres.  and  Fellows  of  Harvard  Univ.,  12  Gray,  588; 
Drury  ▼.  Natick,  10  Allen,  169 ;  Chambers  v.  Baptist  Soc, 
1  B.  Monroe,  216;  Harv.  CoU.  v.  Soc  Th.  Enq.^SGnr, 
280. 

It  will  not  be  denied  that  these  subsidies  of  the 
State  were  a  gift  to  charitable  uses,  and,  under  the 
common  law,  charitable  donations  are  to  be  liberally 
construed  with  a  view  to  promote  the  general  charitr 
able  intent  of  the  donor.  AtVy-Oen.  v.  Christ's  Hosp., 
1  Buss,  and  Myl.  626;  AtVy-Gen.  v.  Calus  CoU.,  2  Keen, 
163. 

Sixth.  The  grant  to  a  corporation  muf  t  be  accepted 
as  it  is  offered,  and  the  grantees  are  not  at  liberty  to 
act  under  part  of  its  provisions  and  to  reject  the  rest. 
1  Kyd,  65.  The  Society  of  the  New  York  Hospital, 
although  the  annual  subsidies  intrusted  to  them  by 
the  State  were  paid  in  gross,  had  no  right  to  merge  the 
Bloomiugdale  Asylum  fund  into  their  general  funds. 

In  the  present  case  the  appropriations  of  the  State 
were  made  under  chap.  208  of  1816  for  the  express  pur- 
pose, as  recited  in  the  title  of  this  act,  of  enabling  the 
Society  of  the  New  York  Hospital  to  erect  a  new  build- 
ing for  the  accommodations  of  insane  patients.  These 
patients,  belonging  to  the  indigent  class  for  which  the 
Hospital  was  originally  founded,  were  the  cestui  que 
trusts  for  whose  beneficial  use  the  State  subsidies  were 
granted.  They  were  specifically  designated.  These 
funds  were  given  to  the  Governors  of  the  New  York 
Hospital  not  as  part  of  a  general  appropriation,  to  be 
subdivided  by  them  according  to  their  pleasure,  but  as 
specified  trust  funds  to  the  uses  of  an  insane  depart- 
ment distinct  from  the  hospital,  and  of  which  the 
State  thus  became  the  fundator  perficiens:  and  the 
two  departments,  having  distinct  duties  to  perform, 
there  was  no  necessary  merger  of  one  into  the  other. 

Seventh.  An  ordinary  hospital,  whether  incorporated 
or  not,  cannot  convert  Itself  at  will  Into  a  lunatic 
asylum.  For  a  lunatic  asylum  implies  the  right  of 
permanent  confinement  of  an  insane  person,  meaning 
thereby  the  right  of  restraining  his  personal  liberty. 
This  is  a  prerogative  right  exclusively  vested  in  the 
State,  which  alone  can  delegate  authority  to  restrain 
personal  liberty  in.  accordance  with  the  law  of  the 
laud.  Hence  such  authority  Is  never  presumed  to 
exist  as  a  natural  right  in  any  person  or  corporation, 
but  must  be  specifically  delegated.  At  common  law 
all  prisons  were  King's  prisons,  and  since  the  passage 
of  the  Statute  of  14  Geo.  8,  c.  49,  A.  D.  1774,  for  the 
regulation  of  Insane  Asylums,  all  such  institutions  in 
Great  Britlan  must  be  legalized  by  public  authority. 

Now,  under  the  Constitution  of  1777,  it  was  ordained 
that  **such  parts  of  the  common  law  of  England,  and 
of  the  statute  law  of  England  and  Great  Britain,  and 
of  the  acts  of  the  Legislature  of  the  Colony  of  New 
York,  as  together  did  form  the  law  of  the  said  Colony 
on  the  19th  day  of  April,  in  the  year  of  our  Lord  1775. 


should  form  the  law  of  the  State,  subject  to  such 
alterations  and  provisions  as  the  Legislature  of  the 
State  should  from  time  to  time  make  concerning  the 
same." 

Therefore,  when  the  State  founded  the  Bloomingdale 
Asylum  it  only  delegated  by  implication  the  authority 
to  hold  lunatics  In  custody.  It  did  not  grant  It  abso- 
lutely, because  it  could  not.  That  authority  it  can 
withdraw  at  any  time,  and  it  may  in  like  manner 
direct  that  the  Institution  be  put  to  any  other  charita- 
ble use.  The  Society  of  the  New  York  Hospital,  as  a 
charitable  corporation,  because  intrusted  with  the 
erection  of  the  Bloomingdale  Asylum,  have  no  con- 
tinuing or  vested  right  of  management  as  against  the 
State,  for  the  State  cannot  divest  Itself  of  the  right  of 
controlling  personal  liberty,  by  gift  to  any  person  or 
corporation.  Cooley*s  Const.  Llm.  282-4.  Therefore 
It  may  withdraw  the  right  of  personally  restraining 
lunatics  from  the  Bloomiugdale  Asylum  at  any  time, 
and  may  convert  it  Into  any  other  form  of  public 
charity  It  pleases,  for  the  i)ower  of  custody  can  never 
be  made  the  subject  of  contract  between  the  State  and 
a  corporation,  and  no  vested  rights  can  accrue  under 
It.  It  is  one  of  the  police  powers  of  the  State,  which 
is  inalienable.    8  Coke,  875. 

Eighth.  The  trustees  of  the  Asylum  funds  were 
bound  to  act  up  to  the  end  or  design  for  which  they 
were  incorporated,  viz. :  the  care,  chiefly,  of  the  in- 
digent insane.  This  is  a  fundamental  principle  in  the 
law  of  corporate  grants.  Hence,  the  by-law  adopted 
by  them,  which.  In  Its  effects,  was  calculated  to  ex- 
clude, and  has  always  excluded,  the  indigent  class 
from  the  Asylum  was  a  willful  abuse  of  the  spirit  and 
letter  of  their  charter.  For  the  intention  expressed  in 
the  charter  is  In  the  nature  of  a  duty  Imposed  upon 
the  corporation,  and,  as  such,  was,  by  Implication, 
annexed  to  the  grant  of  their  franchise. 

Ninth.  The  indigent  insane  of  the  city  of  New  Yoric 
were  the  beneficiaries  intended  by  the  State  in  the 
erection  of  the  Bloomingdale  Asylum,  and  nothing  Is 
better  established  In  the  law  of  chai*itable  uses  than 
that  such  beneficiaries  have  a  vested  equitable  interest 
in  such  charity.  Hence,  ministers  of  the  gospel  may 
have  a  vested  interest  in  a  gift  to  a  church  according 
to  the  regulation  of  the  founder.  At^y-  Oen*l  v.  Pear- 
son, 8  Meri.  402;  AWy-OenH  v.  Jones,  Shelford,  765; 
note  g ;  Doe  v.  McKeag,  10  Bam.  and  Cr.  72L  So 
pensioners  in  a  hospital.  AtVy-Qen'l  v.  Locke,  8  Atk. 
164.  Also  scholars  in  a  free  school.  AtVy-Oen'l  r. 
Lehigh,  8  P.  Wms.  146,  note;  Shelford,  769.  And  it  is 
a  postulate  sustained  by  the  current  of  decisions,  both 
in  the  United  States  as  well  as  in  England,  that  equity 
will  carry  out  a  gift  to  charitable  uses,  however  vaguely 
stated.  Mills  V.  Farmer,  I  UeTiv.5&;  VidalY. Mayor, 
Aldermen,  etc.,  of  Philadelphia,  2  Howard,  127. 

Tenth.  There  has  not  been  on  their  part  so  much 
even  as  a  substantial  performance  of  this  intention  so 
far  as  relates  to  the  pauper  insane  of  the  county  of 
New  York.  This  misuse  of  their  franchise  has  been 
continuous  for  over  forty  years.  It  cannot,  therefore, 
be  called  either  accidental  or  uniutentional. 

Eleventh.  It  is  also  well  settled  that  non-perform- 
ance of  a  particular  act  required  by  the  charter  of  a 
corporation,  whether  for  the  benefit  of  an  individual 
or  of  the  State,  is,  or  may  be,  a  cause  of  forfeiture, 
although  not  specially  declared  to  be  snoh  by  the  char- 
ter itself.  Atfy-Qenn  v.  Petersburgh  BrR.  Co.,  6  Ired. 
466.  "Digitized  by  VjOO^.^ 
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T%oe1fiU,  If  the  Bloomingdale  Asylum  be  a  private 
corporation,  it  can  onlj  be  so  by  virtue  of  liaving  been 
founded  by  private  donations .  Tlie  mere  fact  tliat  ttie 
funds  for  building  it  were  intrusted  to  a  private  cor- 
poration does  not  constitute  it  a  private  otiarity,  since, 
as  before  shown,  a  corporation  has  capacity  to  act  as 
trustee  of  a  fund,  and  the  private  character  of  the  So- 
ciety of  the  New  York  Hospital  cannot  impart  itself, 
by  implication,  to  the  State  funds  intrusted  to  it  for 
public  uses. 

If,  on  the  other  hand,  the  Bloomingdale  Asylum  be 
a  public  charity,  it  can  only  be  so  by  virtue  of  opening 
its  doors  to  all  classes  of  the  insane,  whether  self-  sup- 
porting or  not,  for ''  it  is  the  extensiveness  of  a  char- 
ity." says  Lord  Hardwicke  (in  AWy-QenH  v.  Pearce,  2 
Atk.  87),  '*  which  makes  it  public.** 

It  is  evident,  therefore,  that  the  State  may  direct 
the  use  to  which  its  funds,  invested  in  the  Blooming- 
dale Asylum,  shall  in  future  be  put,  and,  as  its  founder, 
it  may  also  appoint  its  own  visitors  to  that  Institution, 
because  the  power  of  appointing  visitors  to  any  coi>- 
poratlon  Is  always  a  prerogative  right  in  its  founder. 
PhOiipsy,  Bury,  1  Ld.  Raymond,  8;  Dartmouth  ColL 
V.  Woodtoardj  4  Wlieat.  618. 

Upon  the  recommendation  of  the  Commissioner,  It 
was  referred  to  the  Attomey-GJeneral  to  determine — 

Fimt,  What  duty  the  Corporation  of  the  New  York 
Hospital  owe  to  the  State  In  respect  to  making  pro- 
vision for  the  pauper  Insane  of  the  county  of  New 
York; 

Second.  What  legislation  Is  necessary  to  enforce  such 
duty;  and. 

Third.  Whether  the  State  has  power  to  appoint,  as 
founder  of  the  Bloomingdale  Asylum,  a  Board  of  Gov- 
ernors for  its  management. 


DROIT  D'AUBAINE5  AND  THE  CONDITION 
OF  ALIENS  IN  FRANCE. 

TO  those  lawyers  who  are  students  of  comparative 
jurisprudence  and  institutions  no  apology  Is  due 
for  an  Inquiry  Into  the  condition  of  aliens  In  France — 
the  representative  civil  law  country  of  Europe.  But 
aside  from  all  theoretical  value,  this  subject  has  Im- 
mediate claims  upon  the  attention  of  the  general  legal 
practitioner.  The  Interest  of  the  American  traveler 
and  the  American  merchant  in  the  private  law  of 
France  is  an  actual  interest,  looking  to  the  protection 
of  their  personal  and  proprietary  rights. 

One  of  the  most  certain  symptoms  of  the  progress 
of  civilization  is  the  more  and  more  kindly  protec- 
tion which  peoples  have  extended  to  foreigners ;  and 
between  the  period  when  all  strangers  were  regarded 
as  enemies  and  barlmrlans  and  our  own  day,  the  dis- 
tance is  immense,  almost  beyond  our  power  of  reali- 
sation. The  origin  of  this  feeling  of  hatred  and  con- 
tempt for  foreigners  Is  to  be  found  in  primitive  re- 
ligious and  political  Institutions,  and  Its  survivals  in 
raoio  feeling  and  national  bias  deserve  careful  study. 
When  Alexander  the  Great,  In  a  celebrated  edict,  pro- 
claimed that  all  honest  men,  of  whatever  country  they 
might  be,  should  be  regarded  as  brothers,  and  that 
criminals  alone  were  aliens,  he  was  guilty  of  a  noble 
anachronism,^  for  neither  Grecian  polity,  nor  Gre- 
cian ethics,  was  sulficlently  enlightened  to  apply  this 
humane  principle.    The  chances  of  such  an  edict  l>e- 


«Fiore. 


ing  obeyed  were  somewhat  better  when  Charlemagne, 
In  the  name  of  Christ,  urged  upon  his  subjects  the 
exercise  of  a  large  hospitality  toward  travelers  and 
Immigrants. 

At  an  early  date.  It  Is  common  learning,  the  Romans 
saw  the  necessity  of  allowing  to  the  peregrini  (aliens) 
who  began  to  play  an  Important  part  in  the  commer- 
cial and  industrial  life  of  the  State,  certain  rights  and 
privileges.  They  were  not  permitted  to  participate  In 
the  advantages  accruing  from  the  civil  law  ijnA  civile), 
and  were  debarred  from  all  those  rights  which  were 
peculiar  to  It.  Their  rights  were  governed  by  the  jus 
peregrinorum  jus  gentium^  law  common  to  all  nations, 
and  the  proUor  peregriniis  was  chosen  for  its  adminis- 
tration. As  a  result  almost  all  forms  of  contracts 
originated  and  were  developed  in  the  jus  gentium^  as 
for  instance,  buying  and  selling  {emptio  et  vendUio), 
letting  and  hiring  {locatio  et  oonductio)^  partnership 
{societas),  deposit  {depositum),  loan  {fnutuum)^  and 
others.  Had  these  forms  of  contract  been  peculiar  to 
the  jus  civUe  strangers  could  not  have  profited  by 
them. 

When  the  barbarians  overran  the  Empire,  the  pere- 
grini having  obtained  mastery,  came  to  participate  in 
the  civil  law,  still  preserving  their  personal  laws  by 
which  their  status  was  fixed.  There  was  no  longer 
any  national  point  of  view.  Every  one  was  regarded 
from  the  communal  or  tribal  standpoint. 

Mess.  Mal6cot  and  Blln,  In  their  Pricts  of  Feudal 
and  Customary  Law,  treating  of  the  development  of 
the  law  relative  to  the  condition  of  strangers  in  France 
prior  to  the  Revolution  of  *89,  divide  It  into  three 
main  periods,  the  Frankish,  the  Feudal,  and  the  Mon- 
archical. 

The  first,  or  Frankish,  Is  the  tribal  period.  The 
principle  of  solidarity,  or  communal  responsibility, 
was  then  universal,  the  solidarity  of  the  members  of 
the  same  family,  of  the  Inhabitants  of  the  same  city . 
This  accounts  for  that  rule  of  the  Salic  law  which 
made  the  opposition  of  a  single  citizen,  declared 
within  a  year,  sufficient  to  prevent  the  permanent  set- 
tlement of  an  alien  within  the  city.  Down  to  the 
time  of  Charlemagne,  the  prevailing  principle  had  Its 
origin  In  the  communal  organization  of  the  people, 
each  community  protecting  Itself  against  emigrants 
from  others. 

When  we  reach  the  Feudal  period  the  principle 
changes.  It  Is  no  longer  from  the  communal,  but 
from  the  seigi^iorial  standpoint  that  laws  and  institu- 
tions must  be  regarded.  Every  one  born  beyond  the 
territorial  limit  of  the  seigniory  was  an  alien.  A  man 
might  be  an  alien  both  to  the  seigniory  and  to  France, 
or  being  a  Frenchman,  alien  to  the  selgnloiy  alone. 
The  latter.  If  belonging  to  the  same  diocese  as  the 
lord,  was  treated  the  same  as  an  allodial  proprietor; 
If  belonging  to  a  different  diocese  he  was  called  a 
forain  (non-resident,  stroller),  and  allowed  a  year  and 
a  day  in  which  to  do  homage  and  swear  fealty.  If  he 
did  this  he  became  a  regular  dependent  of  his  lord 
according  to  his  anterior  rank,  either  as  noble  (gentilr 
homme,  vassal),  or  as  mean  (roturier,  oensistaire).  In 
default  of  any  such  avowal  the  forain  became  the  serf 
of  the  seigneur  who  acquired  over  him  possession  and 
seisin. 

Aliens  both  to  France  and  the  selgnory  were  known 
as  ouftains  (foreign-born),  and  the  difference  between 
these  and  the  forains  were  somewhat  as  follows :  1. 
Both  alike  might  do  homage,  but  while  the  homage  of 
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the  forain  might  not  be  refused  without  grave  reasons, 
that  of  the  aubain  need  be  received  only  at  the  pleasure 
of  the  lord.  2.  The  forain  who,  iu  default  of  having 
done  homage,  had  been  reduced  to  serfage,  might 
still  make  a  will  and  dispose  of  his  property  upon  oou- 
dition  of  leaving  to  his  lord  a  few  pence  in  acknowl- 
edgment of  his  dependent  condition.  On  the  other 
hand  the  aubain^  not  permitted  to  do  homage,  having 
become  a  serf,  lost  all  testamentary  faculty. 

We  next  reach  the  Monarchical  period,  and  here  we 
must  begin  to  study  institutions  from  the  naUotuil 
point  of  view.  The  horizon  has  gradually  widened 
from  the  commune  to  the  fend,  and  from  the  feud  to 
the  nation.  The  emancipation  of  the  communes  had 
established  new  relations,  and  with  a  growing  com- 
merce change  of  residence  became  less  difficult. 

The  Monarchical  period  may  be  divided  naturally 
into  two  sub-periods.  In  the  first  the  kings,  claiming 
to  be  the  patrons  of  the  atthains,  and  exercising  their 
patronage  as  an  attribute  of  the  crown,  disputed  with 
their  nobles  the  exploitation  of  foreigners.  In  the 
second  the  kings,  beyond  all  .fear  of  competition  or 
rivalry,  ceased  to  play  the  roll  of  benevolent  patrons, 
and  appeared  as  exacting  tyrants. 

Firgt  period.  During  the  13th  century.  In  those 
countries  where  the  king  was  feudal  seigneur,  he  re- 
ceived the  homage  of  the  aubains^  not  as  seigneur,  but 
as  king,  and  in  default  of  homage  inherited  their 
property.  In  the  14th  century  royalty,  become  bolder, 
no  longer  limited  its  claims  to  its  own  particular  prov- 
inces, but  spoke  in  the  name  of  all  France.  Charles 
VI,  in  1388,  declared  by  letters  patent  that  through- 
out France  the  crown  alone  had  the  right  of  succeed- 
ing to  the  goods  of  aubahis.  A  hundred  years  later, 
say  Mal6cot  and  Blin,  the  class  of  foraina  had  disap- 
peared, and  the  aubaiiia  were  cUents  du  roU  and  no 
longer  serfs  of  the  seigneur.  But  it  appears  that  an- 
terior to  Charles  VI « and  during  theireign  of  Philip 
the  Fair,  the  droit  d*aubaine,  as  between  different 
seigniories,  had  fallen  into  disuetude. 

/Second  period.  In  the  14th  century  strangers  in 
France  had  been  declared  capable  of  exercising  all 
rights  Juris  gentium  {du  droit  des  gens),  such  as  those 
of  acquisition  and  possession,  but  were  still  held  inca- 
pable of  performing  any  acts  peculiar  to  the  civil  law 
{droit  civil),  such  as  those  of  inheritance,  or  transmis- 
sion ab  intesUUt  or  by  testament.  It  had  been  a  prin- 
ciple of  the  Roman  law,  and  laid  down  in  the  digests 
as  we  are  reminded  by  Kent  (Comm.  I,  8),  that  a 
stranger  passing  from  his  own  country  to  another  be- 
came immediately  a  slave.  Now,  during  that  period 
of  French  law  of  which  we  are  speaking,  the  maxim 
was  that  the  foreigner  was  a  freeman  while  alive,  but 
died  a  slave,  peregrinua  vivit  liber  et  servus  moritur. 
The  king  was  bis  heir  absolutely,  until  the  16th  cen- 
tury, when  it  was  admitted  that  the  succession  of  the 
aubain  passed  to  his  French  heirs  if  there  were  any 
such.  But  the  fiscal  spirit  soon  turned  back  the  tide 
of  amelioration.  The  system  of  the  Roman  emperors 
was  reproduced  by  the  legists.  Under  the  inspiration 
of  the  Roman  jurisconsults,  holding  the  faculty  of 
transmission  by  succession  or  testament  as  essential 
to  the  civil  law,  they  laid  it  down  as  legally  a  compli- 
mentary principle,  that  the  king  was  in  all  oases  what- 
ever absolute  owner  of  the  goods  of  a  deceased  alien. 
Consequently,  when  any  one  was  permitted  to  inherit 
the  goods  of  an  aubain,  the  king  was  reputed  to  have 
granted  a  license  which  he  might  revoke   at  will. 


Hence  there  resulted  for  the  alien,  in  respect  of  suc- 
cession, three  main  incapacities : 

Ist.  He  could  not  acquire  property  or  goods  situated 
in  France,  either  by  succession,  testament,  or  donatio 
eau8a  mortis, 

2d.  He  was  incapable  of  making  a  will ;  and 

8d.  He  could  at  the  utmost  only  transmit  his  prop- 
erty to  his  legitimate  descendants,  born  or  naturalixed 
in  France,  and  living  there. 

But  the  Revival  of  Learning,  the  Reformation,  and 
all  those  varied  agencies  and  indices  of  civilization 
which  are  best  summed  up  in  the  single  word  Com- 
merce, had  been  steadily  modifying  international  re- 
lations in  Europe.  And  national  cupidity,  or  what, 
had  it  been  more  enlightened,  might  be  called  legiti- 
mate desire  for  national  prosperity,  played  a  leading 
part  in  modifying  the  rigors  of  private  international 
law.  Exemptions  from  the  droit  d'aubaine  were  ac- 
corded by  Louis  XI  and  Charles  VIII  to  the  province 
of  Langnedoc  Henry  IV,  Louis  XIII  and  Louis  XIV 
accorded  like  privileges  in  the  interest  of  Industry 
and  manufactures,  and  to  certain  seaport  towns ;  and 
it  was  because  of  such  exemptions  that  Bordeau, 
Lyons,  Marseilles  and  Dunkirk  grew  in  wealth  and 
prosperity.  When  the  French  government  went  about 
establishing  the  funds  and  a  public  credit,  it  saw 
clearly  enough  that  they  could  not  co-exist  with  the 
droit  d'aubaine.  Foreigners  resorting  to  France  for 
political,  scientific  or  commercial  purposes,  had  by 
this  time  been  generally  permitted  to  transmit  their 
movoMes  to  their  kinsmen,  whoever  they  might  k>e. 
Under  Louis  XV  and  Louis  XVI  numerous  treaties 
were  concluded  with  the  European  powers  for  a  recip- 
rocal abolition  of  the  droit  d'aubaine^  or  the  right  in  the 
State  to  confiscate  the  property  of  a  deceased  foreigner 
to  the  exclusion  of  his  heirs.  But  these  treaties  re- 
served to  the  King  of  France  the  right  to  the  tenth  or 
the  twentieth  of  the  estate  of  the  deceased,  which 
reservation  was  known  as  the  droit  de  detraction.  So 
far  as  the  subjects  of  Great  Britain  were  concerned, 
Louis  XVI  ill  1787  abolished  the  droit  d'aubaine  with- 
out reservation  or  reciprocity,  notwithstanding  the 
rigor  of  the  English  law,  according  to  which  an  alien 
could  not  acquire  or  hold  immovable  property.  Prior 
to  this,  by  the  treaty  of  amity  and  peace  of  1778,  it 
was  provided  that  the  subjects  of  the  United  States 
should  not  be  reputed  aubaina  in  France,  and  should 
be  exempted  from  the  droit  d'aubaine  or  other  similar 
duty  under  any  name  whatever,  and  might  by  testa- 
ment, donation,  or  otherwise,  dispose  of  their  goods, 
movable  and  immovable,  to  whomsoever  they  willed, 
and  that  their  heirs  might  succeed  ab  intesUxt  without 
naturalization. 

Such  was  the  state  of  the  law  relative  to  the  trans- 
mission and  acquisition  of  property  by  aliens  down  to 
the  end  of  the  period  of  the  Ancient  Law,  by  which 
term  French  lawyers  .designate  all  law  prior  to  the 
Revolution  of  *88.  Independent  of  the  Inoapaoitiea 
that  have  been  already  spoken  of  an  alien  could  not  be 
a  tuteur  (stand  in  loco  parenti»),  witness  a  solemnity 
{un  acts  solennel),  or  take  the  benefit  of  an  insolvent 
assignment.  He  could  claim  no  rights  by  prescrip- 
tion. His  right  to  come  into  the  French  courts  was 
limited;  and  he  could  only  appear  as  plaintiff  upon 
giving  security  for  costs  {Judication  solvi).  He  was 
subject  to  bodily  constraint  in  civil  cases,  and  was  de- 
prived of  all  political  rights.  To  briefiysum  up,  he 
possessed  all  the  rights  warranted  by  the  law  common 
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to  all  natioDB,  and  no  more.  Thus  at  the  ooiiclutiiuu 
of  the  period  of  the  Auoient  Law  the  oondition  of  the 
aubain  (alieu)  was  almost  exactly  similar  to  that  of 
the  peregrinus  at  Rome  after  the  development  of  the 
jiu  gentium^  and  hut  slightly  more  advantageous.  To 
attain  to  full  legal  oapaoity  an  alien  had  to  become 
naturalized,  that  is,  had  to  acquire  the  qualUi  de 
francais.  And  the  inverse  of  this  latter  principle 
was,  that  he  who  had  lost  the  qtuUiti  de  francata^  no 
matter  what  his  prior  condition,  was  incapacitated  to 
exactly  the  same  extent  as  an  alien. 

In  France  the  ancient  and  the  modern  law  are  sepa- 
rated by  an  interval  of  revolutionary  legislation,  the 
law  of  which  time  is  called  by  French  writers  the 
Droit  inter  mediaire.  In  1790  and  '91,  the  Constituent 
Assembly  felt  that  the  laws  in  respect  of  the  treatment 
of  aliens,  like  almost  every  other  institution  in  France, 
were  much  in  need  of  reform.  Had  not  Montesquieu 
called  them  droits  insensis  and  the  philosophers  char- 
acterized them  as  droits  harhares  T  They  remembered 
the  words  of  Le  Tr6ne  upon  provincial  administration : 
**  Has  it  not  in  general  been  to  your  a<>vantage  that 
strangers  shomld  come  among  yon,  that  they  should 
bring  you  their  wealth,  their  industry,  become  con- 
sumers, and  augment  the  number  of  your  subjects  ? 
When  a  desire  has  been  felt  to  especially  favor  some 
particular  institution,  such  as  the  markets  of  Lyons, 
or  some  privileged  manufacture,  and  to  attract  strang- 
ers, a  commencement  has  always  been  made  by  re- 
lieving them  from  the  droit  d^aubaine.  But  if  that 
policy  is  useful  for  the  encouragement  of  this  or  that 
object,  it  is  so  generally  and  under  all  circumstances 
for  the  kingdom  at  large.'*  Necker,  also,  in  his  work 
on  the  Administration  of  the  Finances,  had  said : .  **  If 
that  right  were  exercised  by  some  nations  as  against 
the  French,  that  would  be  no  good  reason  for  treating 
them  in  the  same  way ;  for  reciprocity  is  never  k^asou- 
able  when  It  cannot  exist  save  to  its  own  damage  *  * 
*  *  and  the  droit  d*aubaiiu.  is  more  prejudicial  to  the 
nations  which  insist  upon  it,  than  to  the  strangers 
whose  fortunes  it  usurps." 

The  Constituent  Assembly,  apart  from  all  questions 
of  administrative  utility,  believed  it  to  be  its  destiny 
to  realize  the  dream  of  the  fraternity  of  nations.  This 
was  its  decree :  **  The  National  Assembly,  considering 
that  the  droit  d^aubcUne  is  contrary  to  the  principles  of 
fraternity,  which  ought  to  bind  all  men,  whatever 
their  country  or  their  form  of  government ;  that  that 
law,  established  in  times  of  barbarism,  should  be  pro- 
scribed among  a  people  which  has  founded  its  Consti- 
tution upon  the  rights  of  man,  and  of  the  citizen,  and 
that  France  liberated  ought  to  open  its  bosom  to  all 
the  peoples  of  the  earth,  by  inviting  them  to  enjoy, 
under  its  free  government,  the  sacred  and  inalienable 
rights  of  humanity,  has  decreed  and  doth  decree  as 
follows :  The  droit  d'aubaine  and  the  right  of  detrac- 
tion are  abolished  forever."  The  Assembly  hoped,  as 
Mourlon  says,  that  all  other  nations,  abjuring,  as  it 
had  done,  all  national  egoism,  would  with  an  equal  lib- 
erality permit  the  French  to  enjoy  among  them  *'  the 
sacred  and  inviolable  rights  of  humanity."  But  in 
place  of  a  general  fraternity  their  overtures  were  only 
met  with  the  most  extreme  illiberality,  and  the  bar- 
riers between  nations  were  not  broken  down. 

The  abolition  of  the  droit  d'aubaine  gave  to  aliens  In 
France  the  right  of  transmission  db  intestcU  or  by  tes- 
tament, and  the  right  to  recover  property  left  by  alien 
ancestors  In  France,  but  it  did  not  give  them  the 


power  of  succession  to  the  property  of  their  French 
ancestors.  This  last  concession  was  made,  however,  by 
the  law  of  1791  and  by  the  Constitution.  Such  was 
the  law  when  the  compilers  of  the  Code,  unwilling 
longer  to  permit  France  to  be  the  victim  of  her  too 
hasty  and  too  generous  action,  designed  a  system  of 
reciprocity  such  as  that  which  in  certain  instances  had 
made  its  advantages  felt  during  the  latter  days  of  the 
monarchy.  And  we  here  touch  the  Modern  Law  and 
the  more  Immediately  practical  part  of  our  study. 


EXTRADITION  BETWEEN  THE  STATES 

UNTTBD  STATES  DISTRICT  COURT,  NBW  JBR8SY. 

MAY  7,  1878. 

In  the  Matter  of  Notes. 

A  fugitive  from  Justice  extradited  under  the  act  of  Con- 
gress from  one  State  of  the  Union  on  the  charge  of  the 
commtssioo  of  a  speoiflo  crime,  can  be  held  by  the 
courts  of  the  State  to  which  he  is  surrendered  for  trial 
for  another  and  a  different  crime. 

When  such  a  fugitive  has  been  surrendered  without  legal 
authority,  he  can  be  detained  for  it  by  the  authorities 
of  the  State  to  which  he  Is  surrendered. 

PROCEEDINGS  by  habeas  corpus  to  secure  the  re- 
lease of  the  petitioner.  The  facts  appear  in  the 
opinion. 

Nlzon,  J.  I  am  quite  clear  that  the  facts  presented  by 
the  return  and  testimony  in  this  case  preclude  the 
court  from  discharging  the  prisoner  on  these  proceed- 
ings, whatever  may  be  the  opinion  of  the  court  in 
regard  to  the  methods  adopted  by  the  agents  of  the 
State  to  obtain  the  possession  of  the  body  of  the  peti- 
tioner, and  I  should  be  sorry  to  say  or  do  any  thing 
which  might  be  construed  into  disapproval  of  such 
methods  and  proceedings.  It,  nevertheless,  appears 
affirmatively  that  the  prisoner  is  detained  by  the  legal 
authority  of  the  State  to  answer  certain  alleged  viola- 
tions of  the  criminal  laws  of  New  Jersey.  The  case 
falls  within  the  provisions  of  section  753  of  the  Re- 
vised Statutes  of  the  United  States,  which  restricts 
the  writ  of  habeas  corpus  to  a  case,  where  a  prisoner  In 
jail  is  in  custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  is  committed  for  trial  before 
some  court  thereof ;  or  is  In  custody  for  an  act  done 
or  omitted  in  pursuance  of  a  law  of  the  United  States, 
or  of  an  order,  process  or  decree  of  a  court  or  judge 
thereof ;  or  is  in  custody  in  violation  of  the  Constitu- 
tion or  a  law  or  treaty  of  the  United  States    ♦    ♦    ♦ 

*  or  unless  it  is  necessary  to  bring  the  prisoner  into 
court  to  testify. 

It  appears  in  the  petition,  return  and  evidence  that 
the  prisoner  was  brought  Into  the  State  of  New  Jersey, 
from  the  District  of  Columbia,  by  persons  claiming  to 
act  under  the  Constitution  and  laws  of  the  United 
States  in  regard  to  the  extradition  of  fugitives  from 
justice. 

The  second  section  of  Article  IV  of  the  Constitution 
provides  that  a  person  charged  in  any  State  with  trea- 
son, felony,  or  any  other  crime,  who  shall  flee  from 
justice  and  be  found  in  another  State,  shall,  on  de- 
mand of  the  executive  authority  of  the  State  whence 
he  fled,  be  delivered  up  to  be  removed  to^the  State 
having  j urisdiction  of  the  crime.         "^  O  0 1  ^ 

The  act  of  Congress  of  February  12th,  1798  (1 5278  of 
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Rev.  Stat,  of  U.  8.)t  was  i>a88ed  to  provide  the  ma- 
ohineiy  to  carry  iuto  effect  this  provisiou,  and  it  is 
thereon  made  the  duty  of  the  executive  of  the  State 
or  Territory,  to  which  a  person  charged  with  crime, 
generally  designated  in  the  Constitution,  has  fled,  upon 
lawful  demand,  to  cause  the  fugitive  to  be  arrested 
and  surrendered  up. 

The  alleged  fugitive  in  the  present  case  being  in  the 
District  of  Columbia,  the  demand  was  made  upon  the 
Chief  Justice  of  the  Supreme  Court,  under  section  843 
of  the  Revised  Statutes  relating  to  the  District  of 
Columbia,  wherein  that  officer  is  directed  to  deliver 
up  fugitives  from  justice  in  the  same  manner  as  the 
executive  authorities  of  the  several  States  are  required 
to  do,  under  the  extradition  act. 

The  demand  of  Governor  McClellan  upon  Chief 
Justice  Carter  was  dated  March  11  th,  1878,  and  was 
based  upon  the  allegation  that  the  prisoner  stood 
charged  with  the  crime  of  perjury,  committed  in  the 
county  of  f^ssex.  State  of  New  Jersey,  that  he  had  fled 
from  the  justice  of  said  State,  and  had  taken  refuge 
within  the  District  of  Columbia, 

It  is  requested  that  the  petitioner  be  delivered  up  to 
R4»bert  Lang  and  Andrew  J.  McManus,  who  were 
authorized  to  receive  and  convey  him  to  the  State  of 
New  Jersey,  there  to  be  dealt  with  according  to  law. 

The  grounds  alleged  in  the  i>etition  for  the  discharge 
of  the  petitioner  were  that  he  was  a  citizen  of  Connecti- 
cut, residing  at  New  Haven,  in  said  State;  and  in  the 
latter  part  of  February  last  he  left  bis  home  for  the 
purpose  of  attending  to  certain  business  in  the  city  of 
Washington  in  relation  to  the  legislation  pending  be- 
fore the  Congress  of  the  United  States,  and  under 
consideration  by  a  committee  of  the  Senate;  that  he 
passed  openly  in  the  daytime  through  the  State  of 
New  Jersey,  took  rooms  at  a  hotel  in  the  city  of 
Washington,  where  he  remained  from  day  to  day  in 
the  open  and  public  pursuit  of  the  business  objects  for 
which  his  presence  was  required  at  the  capital,  and 
attended  from  time  to  time  before  the  Senate  com- 
mittee, and  held  conferences  with  different  members 
of  Congress,  concerning  business  which  he  had  in 
hand ;  that  he  was  thus  engaged  on  the  11th  day  of 
March  la^t,  and  in  the  evening  of  that  day  had  retired 
to  his  bed  as  usual,  when,  at  about  midnight,  he  was 
awakened  and  di8turl>ed  by  the  entrance  of  three  men 
into  his  room,  who  informed  him  that  they  had  au- 
thority to  arrest  him  and  take  him  to  the  State  of 
New  Jersey,  which  they  did.        »       »       » 

That  the  indictments  which  formed  the  basis  of  such 
extradition  proceedings  do  not  charge  any  crime  un- 
der any  statute  or  at  common  law,  and  that,  there- 
fore, the  arrest  in  the  manner  aforesaid  was  illegal, 
and  a  violation  of  the  rights  of  the  petitioner  as  a 
citizen  of  the  United  States. 

If  the  return  had  been  made  to  the  writ  of  habeas 
corpus  in  this  case,  that  the  warden  annexed  to  the 
writ,  issued  for  the  prisoner  on  his  application  to  the 
Supreme  Court  of  the  State  to  be  admitted  to  bail,  to 
wit :  tliat  he  was  held  in  custody  only  by  virtue  of  the 
commitment  issued  by  the  Governor  to  the  keeper  of 
the  jail  of  the  county  of  Essex,  the  sole  question  pre- 
sented would  be,  whether  it  was  competent  for  this 
court  to  inquire  into  the  sufficiency  of  the  evidence 
upon  which  the  Governor  of  New  Jersey  and  the 
Chief  Justice  of  the  District  of  Columbia  acted,  in 
making  the  requisition  by  the  one  and  the  order  for 
the  rendition  by  the  other. 

But  the  return,  as  amended,  set  forth  the  exist- 


ence of  new  facts,  which  had  arisen  since  the  writ  was 
allowed. 

It  not  only  averred  that  the  prisoner  had  been  de- 
livered into  his  custody  by  virtue  of  the  writ  of  com- 
mitment, issued  by  Governor  McClellan,  of  New  Jer- 
sey, but  also  that  he  was  held  (1)  by  writs  of  capiat 
from  the  Court  of  Oyer  and  Terminer  in  and  for  the 
county  of  Essex  for  the  term  of  April,  1877,  and  the 
term  of  April,  1878;  (2)  by  virtue  of  orders  of  said 
court  remanding  him  to  his  custody  for  trial  upon  the 
indictments  to  which  he  had  hitherto  pleaded,  the 
tenors  of  which  were  annexed,  and  which  were  the 
cause  of  his  detention. 

The  writ  of  habeas  corpus  was  tested  and  allowed 
April  16, 1878.  It  appears  by  the  copies  of  the  papers 
annexed  to  the  return,  that  on  the  19th  day  of  April 
the  Court  of  Oyer  and  Terminer,  of  the  county  of 
Essex,  caused  the  prisoner  to  be  placed  at  the  bar  to 
be  charged  on  the  indictments  for  pei^ury,  upon  which 
the  requisition  had  been  made,  and,  on  his  plea  of  not 
guilty,  the  court  had  remanded  him  to  the  custody  of 
the  warden  of  the  jail  for  trial  upon  the  8th  of  May, 
upon  the  indictments  to  which  he  had  before  pleaded ; 
that  on  the  28th  of  April  he  was  again  set  to  the  bar  of 
the  court,  to  be  charged  upon  another  indictment  for 
conspiracy,  and,  upon  his  plea  of  not  guilty,  the  court 
had  again  remanded  him  to  the  same  custody  and  oou- 
trol,  to  be  held  for  trial. 

The  traverse  to  the  return  substantially  admits  the 
truth  of  these  allegations,  but  it  seeks  to  break  their 
force  by  claiming  that  if  the  arrest  of  the  petitioner, 
by  means  of  which  he  was  brought  within  the  juris- 
diction of  this  State,  was  unlawful,  he  is  entitled  to 
his  discharge  from  custody,  and  return  to  his  home, 
notwithstanding  he  was  charged  upon  other  indict- 
ments and  has  been  ordered  to  be  held  for  trial  since 
the  service  of  the  writ  of  haibeas  corpus. 

We  are  thus  brought  to  the  consideration  of  the 
naked  questions:  (I)  Whether  a  fugitive  from  justice 
extradited  from  one  State  of  the  Union  to  another  on 
the  charge  of  the  commission  of  a  specific  crime  can 
l>e  held  by  the  courts  of  the  State  to  which  he  is  sent 
for  trial,  for  another  and  different  crime?  And  (2) 
whether  such  persons  may  be  detained  by  the  authori- 
ties of  the  State  for  prosecution  notwithstanding  it 
may  appear  that  his  arrest  under  the  rendition  pro- 
ceedings was  without  legal  authority? 

If  these  inquiries  are  answered  in  the  affirmative ; 
if  the  State  court,  without  regard  to  the  lawfulness  or 
unlawfulness  of  the  methods  adopted  to  obtain  the 
custody  of  the  body  of  the  prisoner,  may  detain  him 
for  trial  upon  the  same  or  other  indictments  chaiging 
him  with  offenses  against  the  criminal  laws  of  the 
State,  he  has  no  claim  upon  this  court  for  a  discharge 
on  the  ground  that  his  rights  as  a  citizen  were  violated 
by  the  parties  who  secured  his  person  in  a  foreign 
jurisdiction  other  than  by  due  process  of  law. 

Questions  were  discussed  in  the  argument  which 
may  properly  arise  between  governments,  as  to  the 
construction  of  the  extradition  treaties  or  between  in- 
dividuals, as  to  responsibility  for  the  invasion  of  per- 
sonal rights,  but  which,  in  my  judgment,  are  not 
involved  in  the  present  inquiry. 

It  may  be  true  that  where  a  treaty  exists  between 
two  independent  nations  in  regard  to  the  surrender  of 
fugitives,  or  a  criminal  is  given  up  on  the  allegation 
that  he  had  committed  a  specified  crime,  good  faith 
between  the  governments  requires  that  he  should  not 
be  tried  for  other  offenses,      a  ■—  -j^  -  O "  ^ 
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It  may  be  true  that  when  a  citizen  has  been  placed 
under  restraint  without  lawful  cause,  and  without  due 
process  of  law,  he  can  hold  every  one,  who  caused  or 
contributed  to  his  Imprisonment,  to  a  strict  accounta- 
bility in  a  civil  action.  In  the  one  case  the  right  of 
asylum  is  sacred,  except  so  far  as  it  has  been  yielded 
by  the  terms  of  the  international  compact,  and  any 
abuse  or  perversion,  by  one  government,  of  the  privi- 
leges of  arrest  granted  by  the  treaty,  is  a  just  cause  of 
complaint  on  the  part  of  the  other. 

In  the  other  case,  so  jealous  is  the  law  in  regard  to 
the  invasion  of  the  individual  liberty  of  the  citizen, 
that  all  unauthorized  restraint  of  his  person  is  followed 
by  damages  against  the  offending  party. 

But  here,  a  court  of  competent  jurisdiction  has  the 
custody  of  a  person  who  is  charged  with  the  commis- 
sion of  certain  offenses  against  .the  laws  of  the  State. 
The  answer  to  the  charge  is,  that  some  other  person 
has  done  a]wrong  to  the  prisoner,  by  violating  the  laws 
of  another  State,  in  arresting  him  without  proper  au- 
thority. 

In  a  criminal  case,  this  can  hardly  be  reckoned  a 
pertinent  response.  A  person  arraigned  for  the  com- 
mission of  a  felony  cannot  plead  in  bar,  that  he  ought 
to  be  excused  from  answering  the  charge,  because 
other  parties  trespassed  upon  his  personal  rights. 

It  is  ooufonnding  of  matters  which  are  essentially 
separate  and  distinct.  It  is  a  claim,  on  the  part  of  the 
accused,  that  his  criminal  violations  of  the  law  are  to 
be  condoned  by  his  personal  injuries.  It  is  asking  a 
court  to  suspend  its  most  responsible  duties,  to  wit: 
the  trial  of  alleged  offenders  against  the  penal  code  of 
the  State,  while  the  persons  charged  with  the  crime 
are  instituting  preliminary  investigations  into  the 
methods  adopted  to  bring  them  within  its  jurisdiction. 
Such  a  course,  for  obvious  reasons,  is  allowable  in  a 
civil  suit  between  private  litigants,  but,  for  like  obvi- 
ous reasons,  cannot  be  and  never  has  been  allowed  in 
criminal  proceedings,  where  the  object  of  the  prosecu- 
tion  is  to  punish  an  offender  against  the  public.  On  a 
claim  of  this  sort  the  court  says  to  the  prisoner :  **  You 
are  going  too  fast.  We  will  consider  one  thing  at  a 
time,  and  every  thing  in  its  regular  order.  The  precise 
matter  which  now  concerns  you  and  the  court  is, 
whether  you  are  guilty  of  the  crime  charged  against 
you.  As  you  happen  to  be  found  within  our  jurisdic- 
tion, we  will  first  settle  that  question,  and  afterward, 
if  needs  be,  will  inquire  into  the  circumstances  attend- 
ing your  rendition  for  trial,  or  will  leave  the  respective 
governments  to  discuss  them,  or  will  remit  you  to  the 
recovery  of  such  damages  as  you  may  be  able  to  obtain 
in  the  civil  courts  for  the  violation  of  your  rights  of 
person.'* 

All  the  authorities  of  Great  Britain  and  the  United 
States,  when  carefully  distinguished  and  interpreted 
by  their  circumstances,  support  this  view  of  the  law. 

The  earliest  cases  in  England,  to  which  the  attention 
of  the  court  has  been  called,  are  Rex  v.  Marks,  3  East, 
175,  bef  re  the  King's  Bench  in  1802,  and  Ex  parte 
Kraus,  1  Bam.  &  Cress.  238,  in  the  same  court  in  1823, 
in  both  of  which  it  was  held  that  when  a  party  was 
liable  to  be  detained  on  a  criminal  charge,  the  court 
would  not  inquire  on  habeas  cor%m8  into  the  manner  in 
which  the  capture  had  been  effected. 

The  case  of  Suaannah  Scott,  9  Barn.  &  Cress.  446,  be- 
fore the  King's  Benoh  in  1829,  was  thus:  A  rule  nisi 
had  been  obtained  for  a  habeas  corpus  to  bring  the  body 
of  the  prisoner  in  the  custody  of  the  marshal,  in  order 


that  she  might  be  discharged  on  the  ground  that  she 
had  been  improperly  apprehended  ib  a  foreign  country. 
It  appeared  on  the  return  that  an  indictment  for 
perjury  has  been  found  against  her  in  London;  that  a 
warrant  for  her  arrest  to  appear  and  plead  had  been 
granted;  that  the  police  officer  having  the  warrants 
went  beyond  his  jurisdiction,  and  followed  her  to 
Brussels  and  then  arrested  her,  conveyed  her  to  Os- 
tend  against  her  will,  and  thence  back  to  England. 
Chief  Justice  Tenterden,  on  discharging  the  rule,  said : 
"The  question  is  this,  whether  if  a  person  charged 
with  a  crime  is  found  in  his  country  it  is  the  duty  of 
the  court  to  take  care  that  such  a  party  shall  be  an- 
swerable to  justice,  or  whether  we  have  to  consider 
the  circumstances  under  which  she  was  brought  here.'* 

1  thought,  and  still  continue  to  think,  that  we  cannot 
inquire  into  them. 

The  courts  of  South  Carolina  in  the  same  year  were 
considering  the  same  question,  as  appears  in  the  case 
of  The  State  v.  Smith,  reported  in  1  Bailey.  288. 

In  the  case  of  The  State  v.  Brewster^  7  Vt.  118.  before 
the  Supreme  Court  of  Vermont,  in  1835,  an  attempt 
had  been  made  in  the  court  below  to  have  the  pro- 
ceedings in  an  indictment  against  the  defendant  dis- 
missed on  the  ground  that  he  was  forcibly  and  against 
his  will,  and  without  the  assent  of  the  authorities  of 
Canada,  brought  from  that  province.  The  court  hold 
that  the  matter  set  up  could  not  avail  the  prisoner. 

Dow's  case^  reported  in  18  Penn.  St.  87,  is  in  many 
of  its  features  quite  similar  to  the  one  under  consid- 
eration, but  the  illegality  of  the  capture  could  not  be 
set  up  by  the  fugitive. 

,  The  case  of  State  v.  RosSy  21  lowm,  467,  was  cited 
also,  and  no  reference  was  made  to  the  cases  of  United 
States  V.  CaldweU,  8  Blatchf.  C.  C.  B.  131,  because  they 
had  been  fully  discussed  in  the  argument,  and  were 
not  considered  pertinent  in  the  present  inquiry. 

They  all  turn  upon  the  construction  of  the  treaty 
between  the  United  States  and  Great  Britain,  in  re- 
gard to  the  extradition  of  fugitives  from  justice,  and 
involve  the  authority  of  the  courts  to  hold  a  surren- 
dered fugitive  for  trial  for  any  other  than  extraditable 
offenses.  It  may,  however,  be  remarked,  in  reference 
to  this  question,  that  the  2d  clause  of  the  YIth  Arti- 
cle of  the  Constitution  of  the  United  States,  treaties 
are  declared  to  be  the  supreme  law  of  the  land,  and 
by  the  2d  section  of  the  Hid  Article  they  are  brought 
as  directly  within  the  judicial  power,  as  cases  in  law 
and  equity,  arising  under  the  Constitution  and  laws  of 
the  United  States ;  unless,  therefore,  there  was  some- 
thing in  the  treaty  with  Great  Britain  which  required 
the  aid  of  legislative  provisions  to  give  it  effect  (See 

2  Pet.  353),  it  is  somewhat  difficult  to  understand  or 
indorse  the  reasoning  of  the  learned  judge  who  de- 
cided the  case  of  Catdtcell  v.  Lawrence,  and  especially 
where  he  asserts  that  complaints  of  the  abuses  of  the 
extradition  proceedings  do  not  form  a  proper  subject 
of  investigation  in  the  courts  of  the  United  States. 

It  is  the  conclusion  of  the  court  upon  principle  and 
authority  that  the  State  court  has  thQ  right  to  hold 
the  prisoner  for  trial  for  the  offense  charged  against 
him  without  reference  to  the  circumstances  under 
which  his  arrest  was  made  in  a  foreign  jurisdiction. 

It  necessarily  follows  that  there  is  no  authority  here 
to  discharge  him  on  the  habeas  corpus.  Neither  the 
Constitution  of  the  United  States  nor  the  758d  sec.  of 
the  Rev.  Stat.,  makes  any  provision  for  the  writ  in 
such  a  case,  and  the  prisoner  must  be  remanded. 
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USURY  BY  NATIONAL  BANKS. 
SUPRBMB  COURT  OF  OHIO,  DBGfBlfBBR,  1877. 

Hadb,  Receiver,  v.  McVat.* 

Jurisdiction  of  State  courts  —  Set-off  against  receiver  — 
Ptnaity  camuit  be  set  off. 

State  courts  have  Jurisdiction  of  actions  acalDst  National 
banlcs  for  penalties  and  forfeiture  prescribed  by  act  uf 
Oonfrress  for  exacting  usurious  interest.^ 

A  riffht  of  set-off.  perfect  and  available  against  a  bank  at 
the  time  of  tne  appointment  of  a  receiver,  may  be 
pleaded  in  an  action  oy  the  receiver. 

In  an  action  on  a  note  discounted  by  a  National  bank  tbe 
defendant  cannot  set  off  the  penalty  of  twice  the 
amount  of  Interest  paid  on  other  loans«t 

ACTION  by  the  plaintiff,  as  receiver  of  the  First 
National  Bank  of  Mansfield,  against  the  defend- 
ants, MoVay,  Allison  &  Co.,  drawers,  and  Walter 
Gledhill,  acceptor,  of  a  bill  of  exchange.  The  bill  was 
drawn  for  $3,000,  and  indorsed  bj  the  drawers  to  the 
bank.  Before  the  commencement  of  the  action  $1,500 
had  been  paid  thereon.  The  answer,  among  other 
things,  alleged  that  McYaj,  Allison  9l  Co.,  desirous  of 
obtaining  a  loan  of  money,  drew  said  bill,  secured  its 
acceptance  by  Gledhill  for  their  accommodation 
merely,  and  then  procured  its  disooant  by  the  bank ; 
the  officers  of  the  bank  having  full  knowledge  that 
Gledhill  was  only  an  accommodation  acceptor;  that 
in  discounting  the  bill  the  bank  reserved,  in  advance, 
$93  as  interest  for  ninety  days,  a  rate  exceeding  that 
allowed  by  law. 

The  answer  further  alleged,  that  during  the  two 
years  then  next  preceding,  McVay,  Allison  &  Co.  had 
borrowed  from  the  bank  divers  other  sums  of  money, 
the  bank  in  each  case  knowingly  reserving  and  receiv- 
ing a  rate  of  interest  greater  than  that  allowed  by  law, 
which  the  borrowers  had  paid.  These  alleged  usurious 
transactions  were  particularly  set  out  in  the  answer. 
The  defendants  prayed  that  the  interest  agreed  to  be 
paid  on  the  bill  in  suit  be  adjudged  forfeited,  and  that 
they  recover  by  reason  of  such  other  usurious  loans 
twice  the  amount  of  the  Interest  paid  thereon,  and 
that  that  sum  be  applied  by  way  of  set-off  to  the  plain- 
tiff's claim. 

To  the  matter  set  up  as  a  set-off  the  plaintiff  de- 
murred. The  demurrer  was  overruled,  the  interest 
agreed  to  be  paid  on  the  bill  was  adjudged  forfeited, 
and  the  amount  of  interest  paid  on  said  independent 
loans  was  ascertained,  and  twice  its  amount  set  off 
against  the  plaintiff's  claim.  The  case  was  taken  to 
the  District  Court  on  error,  and  by  that  court  reserved 
for  decision  here. 

Qeddes^  Dickey  <fc  Jtnner  for  plaintiff  in  error. 

Dirlam  A  Liyinan^  for  defendants  in  error. 

BoYNTON,  J.  The  rights  of  the  parties  became  fixed 
before  the  approval  of  the  Revised  Statutes  of  the 
United  States ;  and  in  so  far  as  the  case  is  affected 
by  the  National  Banking  Act,  it  is  governed  by  the 
act  of  1864. 

Section  80  of  that  act,  among  other  things,  provided 
that  the  banking  association  might  take  and  reserve, 


f  See,  also,  Ordtcay  v.  Cent.  Nat.  Ban*.  Thomps.   Nat. 
gank  Caa.m,8edqu(Bre;  MimmH  River  ^eUaravh  Co    v 
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on  any  loan  or  discount  made,  ♦  ♦  ♦  interest  at 
the  rate  allowed  by  the  laws  of  the  State  where  the 
bank  was  located,  and  that  *'  the  knowingly  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest 
greater  than  aforesaid,  shall  be  held  and  adjudged  a 
forfeiture  of  the  entire  interest  which  the  note,  bill, 
or  other  evidence  of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon.  In  case  a  greater 
rate  of  interest  has  been  paid,  the  person  or  persons 
paying  the  same,  or  their  legal  representatives,  may 
recover  back,  in  any  action  of  debt,  twice  the  amount 
of  the  interest  thus  paid,  from  the  association  taking 
or  receiving  the  same ;  provided  such  action  is  com- 
menced within  two  years  from  the  time  the  usurious 
transaction  occurred .  ** 

The  position  of  the  plaintiff  is,  that  the  liability 
created  by  the  provisions  of  this  section  was  strictly 
penal,  and  that  an  actjon  to  enforce  it  is  cognizable 
only  in  the  courts  of  the  United  States.  This  claim 
is  founded  on  the  provisions  of  the  act  of  Congress  of 
1789  (1  StaU.  at  Large.  77, 1 10;  see  U.  S.  R.  S.,  S  TUl 
which  declares,  that  the  jurisdiction  vested  in  the 
courts  of  the  United  States,  in  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the  United 
States,  shall  be  exclusive  of  the  courts  of  the  several 
States. 

If  the  question  of  jurisdiction  depended  for  its  solu- 
tion on  this  provision  alone,  the  position  contended 
for  would  seem  to  be  well  founded.  But  since  its 
enactment,  Congress  has,  in  many  instances,  professed 
in  direct  terms  to  invest  State  tribunals  with  power 
to  enforce  penalties  incurred  exclusively  in  the  viola- 
tion of  the  laws  of  the  United  States.  Claftin  v. 
Uouseman,  93  U.  S.  130.  By  section  57  of  said  Na- 
tional Banking  Act,  it  was  provided,  **  that  suits,  ac- 
tions and  proceedings  against  any  association,  under 
this  act,  may  be  had  in  any  Circuit,  District  or  Terri- 
torial Court  of  the  United  States,  held  within  the 
district  in  which  such  association  may  be  established ; 
or  in  any  State,  county  or  municipal  court  in  the 
county  or  city  in  which  such  association  is  located, 
having  jurisdiction  in  similar  cases.'* 

By  this  provision,  the  impediment  to  the  exercise 
of  jurisdiction  by  the  State  tribunals,  created  by  the 
act  of  1789,  i^as  removed,  and  the  consent  of  Congress 
expressly  .given  to  the  exercise  of  jurisdiction  by  the 
State  courts,  if  competent  to  receive  it,  concurrent 
with  that  of  the  Federal  courts,  in  suits,  actions  and 
proceedings  arising  under  the  Banking  Act.  Whether 
the  same  assent  was  given  by  section  8,  it  is  unneces- 
sary to  consider.  But,  it  is  said,  if  it  be  held  to  have 
been  the  purpose  of  Congress  to  clothe  the  judicial 
tribunals  of  the  States  with  jurisdiction  to  hear  and 
determine  causes  arising  under  the  Banking  Act.  that 
there  still  remains  lying  back  of  the  fact  of  jurisdic- 
tion and  upon  which  the  fact  depends,  the  question  of 
capacity  or  power  to  take.  And  many  cases  are  cited 
affirming  the  incapacity  of  State  courts  to  receive  and 
exercise  jurisdiction  to  enforce  a  forfeiture  or  penalty 
imposed  for  a  violation  of  the  laws  of  the  United 
States.  But  the  doctrine  of  these  cases  has  been  re- 
peatedly disapproved  and  rejected.  Oilman  v.  Phila- 
delphia. 3  WaU.  713;  Ex  parte  Niel,  18  id.  240.  and 
Ck^in  V.  Houseman^  supra. 

In  the  case  last  cited  it  was  held  that  the  statutes 
of  the  United  States  are  as  much  the  law  of  the  land 
in  any  State  as  are  those  of  the  State,  and  although 
exclusive  jurisdiction  may  be  given  to  the  Federal 
courts,  yet  where  it  is  not  so  given,  either  expressly 
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or  b7  neoesaary  implioation,  the  State  ooarts,  having 
competent  jurisdiotiou  iu  other  respeots,  may  be  re- 
sorted to. 

In  delivering  the  opinion  in  that  case,  Mr.  Justice 
Bradley  says:  ''Legal  or  eqnitable  rights,  acquired 
under  either  system  of  laws,  may  be  enforced  in  any 
court  of  either  sovereignty  competent  to  hear  and  de- 
termine such  kind  of  rights,  and  not  restrained  by  its 
constitution  iu  the  exercise  of  such  jurisdiction.  Thus, 
a  legal  or  equitable  right  acquired  under  State  laws, 
may  be  prosecuted  in  the  State  courts,  and,  also,  if 
the  parties  reside  in  different  States,  in  the  Federal 
courts.  So  rights,  whether  legal  or  equitable,  acquired 
under  the  laws  of  the  United  States,  may  be  prose- 
cuted in  the  United  States  courts,  or  in  the  State 
courts  competent  to  decide  rights  of  the  like  character 
and  class;  subject,  however,  to  this  qualification,  that 
where  a  right  arises  under  a  law  of  the  United  States, 
Congress  may,  if  it  see  fit,  give  to  the  Federal  courts 
exclusive  jurisdiction.  See  remarks  of  Mr.  Justice 
Field,  in  The  Moses  Taylor,  4  WaU.  429;  and  Story,  J., 
In  Martin  V.  HwUer'a  Lessee,  1  Wheat.  834;  and  Mr. 
Justice  Swayne,  in  Ex  parU  Niel,  13  Wall.  236.  This 
jurisdiction  is  sometimes  exclusive  by  express  enact- 
ment and  sometimes  by  implication.  If  an  act  of 
Congress  gives  a  penalty  to  a  party  aggrieved,  without 
specifying  a  remedy  for  its  enforcement,  there  is  no 
reason  why  it  should  not  be  enforced,  if  not  provided 
otherwise  by  some  act  of  Congress,  by  a  proper  action 
in  a  State  court."  See,  also,  Barik  of  Bethel  v.  Pah- 
quioqt^e  Bar^,  14  Wall.  383 ;  Fanners  and  Mechanios* 
National  Bank  v.  Bearing,  91  U.  S.  34. 

These  cases  resolve  the  question  of  jurisdiction  to 
enforce  the  forfeiture,  against  the  plaintiff,  and  fully 
settle  the  right  of  the  State  tribunals  to  entertain  the 
action  to  recover  the  penalty  given  by  the  lact  of  Con- 
gress, if  competent  by  their  own  Constitution  to  hear 
and  determine  like  questions  or  causes  arising  under 
State  laws. 

It  is  urged.  In  the  second  place,  that  the  oOUrt  below 
wrongfully  entertained  the  cross-action  of  the  defend- 
ants to  recover  the  penalty,  the  principal  action  being 
brought  by  a  receiver  and  not  by  the  bank;  that  the 
act  of  Congress,  authorizing  actions  to  be  brought  in 
State  courts  under  the  Banking  Act,  limits  the  right  to 
actions  against  the  bank,  and  that  the  alleged  set-off, 
if  available  In  an  action  by  the  bank.  Is  not,  and  can- 
not be  made  available  In  an  action  brought  by  a  re- 
ceiver appointed  by  the  comptroller  of  the  currency  to 
wind  up  Its  affairs. 

This  objection  is  not  well  founded.  "  When  cross- 
demands  have  existed  between  persons  under  such 
circumstances,  that  if  one  had  brought  an  action 
against  the  other  a  counterclaim  or  set-off  could  have 
been  set  up,  neither  can  be  deprived  of  the  benefit 
thereof  by  the  assignment  or  death  of  the  other,  but 
the  two  demands  must  be  deemed  compensated  so  far 
as  they  equal  each  other."  Civil  Code,  §  99.  The  re- 
ceiver holds  to  the  bank  and  its  creditors  the  relation, 
substantially,  of  a  statutory  assignee.  A  right  of  set- 
off, perfect  and  available  against  the  bank  at  the  time 
of  his  appointment  as  receiver,  is  not  affected  by  the 
bank's  insolvency.  He  succeeds  only  to  the  rights 
of  the  bank  existing  at  the  time  it  goes  Into  liquida- 
tion. American  Bank  v.  Wall,  56  Me.  167 ;  Miller  v.  Re- 
ceiver of  Franklin  Bank,  1  Paige,  444;  Colt  v.  Brown, 
12  Gray,  233. 

This  question,  however.  Is  relieved  of  importance  in 
the  present  controversy  by  the  disposition  made  of  the 


question  relating  to  set-off.  Was  the  cause  of  action 
to  recover  back  twice  the  interest  paid,  one  arising 
upon  contract  within  the  meaning  of  that  term  as  em- 
ployed In  S  97  of  the  Code  of  Clvif  Procedure  ? 

That  section  Is  as  follows :  **  A  set-off  can  only  be 
pleaded  In  an  action  founded  on  contract,  and  must 
be  a  cause  of  action  arising  upon  contract  or  ascer- 
tained by  the  decision  of  the  court." 

The  action  to  enforce  the  forfeiture  was,  by  the  act 
authorizing  it,  denominated  ''an  action  of  debt." 

By  the  Revised  Statutes,  §  5198,  it  is  now  denomi- 
nated **an  action  In  the  nature  of  an  action  of  debt." 
In  the  division  of  forms  of  actions  at  common  law 
Into  actions  ex  contractu  and  ex  delicto,  debt  was  in- 
cluded In  the  former  class;  and,  therefore,  It  Is  con- 
tended that  an  action  of  debt  Is  an  action  necessarily 
arising  upon  contract.  But  this  does  not  follow.  Debt 
was  almost  uniformly  the  remedy  on  statutes,  either 
at  the  suit  of  the  party  aggrieved  or  of  a  common  In- 
former, and  In  many  actions  confessedly  not  sounding 
In  contract.  1  Chitty's  PI.  12&-«  et  seq,;  C.  and  A,  R.  R. 
Co.  V.  Howard,  38  111.  414. 

It  is  quite  manifest.  In  the  case  at  bar,  that  there 
was  no  express  promise  by  the  bank  to  pay  back  any 
part  of  the  interest  received.  That  express  assent 
was  given  to  pay  double  the  interest  is  not  pretended. 
If,  therefore,  a  contract  or  promise  exists  at  all,  it  is 
because  the  law  implies  it  from  the  circumstances,  or 
imperatively  presumes  It  from  the  relation  shown  be- 
tween the  parties,  llertsog  v.  Hertzog,  2d  Penn.  St. 
465;  2Greenl.  Ev.,  §  102. 

It  Is  not  denied  that  there  is  a  large  class  of  con- 
tracts which  rest  merely  on  construction  of  law  and 
In  which  there  Is,  strictly  speaking,  no  agreement  of 
the  parties  to  the  terms  by  which  they  are  bound.  1 
Chitty  on  Cont.  79. 

But  it  is  said  in  Metcalf  on  Contracts,  5,  that,  '*  in 
sound  sense,  divested  of  fiction  and  technicality,  the 
only  true  ground  on  which  an  action  upon  what  is 
called  an  implied  contract  can  be  maintained  Is  that 
of  justice,  duty  and  legal  obligation;"  and  It  Is  fur- 
ther said,  as  an  Instance  of  the  application  of  the  rule, 
that  *'  If  one  has  another's  money,  which  In  equity  and 
gobd  conscience  he  ought  to  restore,  the  law  is  said  to 
imply  a  promise  to  restore  it."    Ibid. 

In  many  of  the  States  and  in  England,  a  borrower 
having  paid  usurious  interest,  can  maintain  an  action 
to  recover  It  back.  The  cases  holding,  that  such  ac- 
tion is  founded'on  an  Implied  promise  of  the  lender  to 
restore  the  sum  illegally  exacted.  The  principle  as- 
serted Is,  that  title  to  the  excess  of  interest  paid  never 
vested  in  the  lender.  And  having  another's  money, 
which  he  ought  In  equity  to  restore,  an  action  for 
money  had  and  received  will  lie  to  recover  It.  WiUiar 
V.  Baltimore  Butchers*  Loan  AsHodcUion,  45  Md.  546; 
Wheelock  v.  Lee,  64  N.  Y.  242;  Thomas  v.  Shoemaker, 
6  W.  &  S.  179;  Ewitig  v.  Oriswold,  43  Vt.  400;  Bosoti- 
qnette  v.  Dashwood,  Cas.  Temp.  Talbot,  38;  Walker  v, 
Chapmai\,  Loft.  342;  Jones  v.  Barkley,  Doug.  696; 
Browning  v.  Morris,  Cowp.  792;  Williams  v.  Hedtey, 
8  East,  377. 

It  is  claimed  that  these  cases,  in  principle,  settle  the 
question,  that  the  several  causes  of  action  Interposed 
below,  as  set-offs,  respectively  arise  upon  contract. 
But  it  Is  quite  obvious  that  they  do  not  have  the  effect 
contended  for. 

In  the  first  place,  the  rule  thus/recpgnlzed  does  not 
go  to  the  extent  claimed,  and  secondiy^li&does  not 
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prevail  in  this  State.  Shelton  v.  OiU,  U  Ohio,  417; 
Commercial  Bank  of  Cincinnati  v.  Reed,  id.  4»8; 
Baggs  v.  Loudenhiick,  12  id.  158;  Stxilding  v.  The 
Bank  of  Munkingum,  id.  546;  Rains  v.  Scott,  13  id. 
107;  Oraham  v.  Cooper,  17  id.  606.  Whether  weU  or 
ill-founded,  the  rule  is  firmly  settled,  that  the  party 
paying  is  in  pari  delicto  with  the  party  receiving,  and 
hence  is  denied  an  action  at  common  law  to  recover 
back  the  interest  paid  in  excess  of  the  legal  rate. 

It  may  be  said,  that  the  rule  denying  the  action  in 
such  case  does  not  go  to  tlie  extent  of  denying  the  ex- 
istence of  a  cause  of  action  arising  upon  contract,  in 
favor  of  the  borrower  against  the  lender,  but  that  it 
merely  affects  or  cuts  off  the  remedy  as  a  punishment 
of  the  borrower  for  participating  in  the  illegal  trans- 
-  action.  But  if  we  grant  this,  the  proposition  cannot 
oe  successfully  maintained  upon  any  sound  principle, 
lor  is  it  sanctioned  by  any  authority  known  to  us,  that 
iu  action  upon  a  statute  for  twice  the  entire  interest 
paid  is  an  action  arising  upon  contract.  No  one  of 
the  cases  above  cited  sustains  or  supports  the  alleged 
right  to  recover  upon  a  promise,  implied  in  law,  more 
than  the  amount  paid  in  excess  of  the  legal  rate. 
They  rest  upon  the  ground  that  such  excess  is  the 
money  of  the  borrower  In  the  hands  of  the  lender;  bnt 
that  the  borrower's  equity,  which  gives  rise  to  impli- 
cation of  a  promise.  Is  fully  satisfied  when  that  sum  is 
restored  to  him, which  was  wrongfully  taken  from  him. 
Is  clearly  dcnlucible  from  the  principle  adjudged. 

The  original  act  of  February,  1863  (12  U.  S.  Stat. 
678,  S  46),  in  case  illegal  Interest  was  taken  or  re- 
served, forfeited  the  entire  debt.  The  act  of  1864  re- 
duced the  sum  to  be  forfeited  to  double  the  Interest 
received.  Both  provisions  were  penal,  differing  only 
In  the  sum  declared  forfeited.  Numerous  decided 
cases  hold,  that  the  repeal  of  a  statute  creating  a  pen- 
alty or  forfeiture  takes  away  the  right  to  enforce  it. 
Oriental  Bank  v.  Freeze,  6  Shep.  (Me.)  100;  Eaton  v, 
Oraham,  11  111.  619;  Sumner  v.  CummiJiga,  23  Vt.  427; 
Washbitrn  v.  Pianklin,dS  Barb.  699;  Engel  v.  Schurta, 
1  Mich.  150;  Oumminga  v.  Chandler,  26  Me.  453. 

That  this  would  not  be  the  result  from  a  repeal  of 
the  statute  creating  the  liability.  If  the  cause  of  action 
arose  upon  contract,  Is  established  by  a  like  uniform 
current  of  authorities.  Williar  v.  Baltimore  Butchers' 
Loan  Association,  45  Md.  646;  Dash  v.  Van  Kleck,  7 
Johns.  477;   Wright  v.  Hawkins,  28  Texas,  462. 

The  principle  is  clearly  Illustrated  In  Williar  v.  BcU- 
timore  Butchers'  Loan  Association,  The  plaintiff 
brought  an  action  to  recover  back  usurious  interest 
paid,  the  statute  declaring  that  a  person  contracting 
for  usury  should  forfeit  the  excess  above  the  legal 
rate.  While  the  action  was  pending,  an  act  was  passed 
by  the  Legislature  taking  away  the  right  of  action  for 
usury  in  all  cases  where  the  same  had  been  paid.  It 
was  contended  by  the  defendant,  that  this  act  took 
away  the  right  of  the  pending  action;  but  the  court 
held  that  the  plaintiff^s  right  In  such  cause  of  action 
was  a  vested  one,  which  the  Legislature  was  wholly 
incompetent  to  take  away.  The  decision  was  placed 
on  the  ground  that  the  excess  of  interest  which  the 
act  first  mentioned  authorized  to  be  recovered  back, 
was  not  a  forfeiture  or  penalty,  but  was  money  belong- 
ing to  the  plaintiff,  In  the  hands  of  the  defendant,  the 
right  to  recover  which  existed  independently  of  the 
statute,  and  could  not  be  impaired  or  affected  by  Its 
repeal.  "A  vested  right  of  action  Is  property  in  the 
same  sense  in  which  tangible  things  are  property,  and 
is    equally    protected   from    arbitrary  interference. 


Where  It  springs  from  contract,  or  from  the  principles 
of  the  common  law,  it  Is  not  competent  for  the  Legisla- 
ture to  take  it  away."  Cooley's  Const.  Lim.  362,  and 
note. 

In  Oriental  Bank  v.  Freest,  supra,  it  is  said :  "Where 
a  party,  by  statute  provisions,  becomes  entitled  to 
recover  a  judgment.  In  the  nature  of  a  penalty,  for  a 
sum  greater  than  that  which  is  justly  due  to  him,  the 
right  to  the  amount  which  may  be  recovered,  does  not 
become  vested  until  after  judgment."  In  Lucas  v.Ooth 
emment  National  Bank,  78  Penn.  St.  228,  a  case  quite 
nearly  In  point,  where  the  penalty  given  by  the  act 
creating  It  was  sought  to  be  used  as  a  set-off,  the  ooort 
say:  "Technically  the  latter  part  of  the  affidavit  of 
defense  Is  bad,  for  it  claims  as  a  set-off  that  which 
the  act  of  Congress  imposes  as  a  penalty  on  the  usuri- 
ous transaction,  to  wit,  double  the  amount  of  the 
interest  paid.  In  this  the  defendants  had  no  such  in- 
terest as  would  enable  them  to  use  it  by  way  of  defal- 
cation, for  it  could  be  acquired  only  through  an  action 
of  debt,  under  the  statute,  and  until  the  forfeiture 
was  pronounced  In  their  favor,  by  judgment  of  the 
court,  they  had  nothing  therein  which  would  be  the 
subject  of  set-off."  To  the  same  effect  is  OtfcrhoU 
V.  National  Bank  of  Mt.  Pleasant,  82  Penn.  St.  490.  In 
Bank  of  Chctmbershurg  v.  Commonwealth,  2  Qrant,  384, 
it  was  held  that  "  a  penalty  for  breach  of  s  statute  is 
not,  when  sued  for,  within  the  defalcation  acts,  nor 
subject  to  any  manner  of  set-off."  Without  pursuing 
the  subject  further,  in  our  opinion  the  court  properly 
adjudged  the  Interest  reserved  on  the  bill  In  suit  for- 
feited, and  improperly  held  that  the  penalty  imposed 
by  the  act  of  Congress  for  receiving  usurious  interest 
on  other  and  Independent  loans,  was  available  as  a  set- 
off. 

Judgment  reversed,  demurrer  to  the  set-olf  sus- 
tained, and  judgment  for  the  plaintifll 


RECENT  AMERICAN  DECISIONS. 


8UPRBMB  JUDICTAL  OOITRT  OF  MAINB.* 
BANKRUPTCY. 

Of  fnember  of  firm, — When  a  member  of  a  firm  files 
his  petition  In  bankruptcy,  giving  no  schedule  of  firm 
debts  and  assets,  nor  praying  for  a  discharge  from 
firm  liabilities,  his  discharge,  when  obtained,  will  ouly 
relieve  him  from  his  individual  indebtedness  and  not 
from  partnership  liability.    Corey  v.  Perry, 

HUSBAND  AND  WIFE. 

Liability  of  husband  for  necessaries  for  wife:  for 
whcU  not  liable.— The  husband  is  llal)le  for  necessaries 
furnished  a  wife,  who  for  good  and  sufficient  cause 
has  left  his  bed  and  board.  One  cannot  furnish  arti- 
cles which  are  not  necessaries  and  recover  a  fraction 
of  their  value  because  they  might  have  answered  the 
purpose  of  other  articles  which  would  have  been  nec- 
essaries. The  articles  furnished  must  be  necessaries, 
suitable  and  proper,  regard  being  had  to  the  condition 
of  the  parties,  else  no  recovery  can  be  had.  Thorpe 
V.  Shapleigh. 

rNTEREST. 

When  statute  and  not  contract  governs:  note  j>ast  due, 
— When  a  note  is  given  on  time,  with  interest  at  the 


ninitivorl  h\/  '_     _ 
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rate  of  twelve  per  cent,  the  holder  after  maturity  re- 
ceives interest  by  operation  of  law  and  not  under  the 
contract,  ifl  entitled  to  six  per  cent  only.  Dxiran  v. 
Ayer. 

PARTNEBSHIP. 

1.  When  parties  part  ovmers^  not  partners :  construo- 
Uon  o/ contract.— Eames  delivered  J.  S.  his  horse  with 
this  bill  of  sale :  **  In  consideration  of  ♦  ♦  ♦  dol- 
lars paid  me  by  J.  S.  I  have  sold  him  one-half  of  my 
horse.  Said  J.  8.  to  keep  and  handle  the  horse ;  I  to 
pay  one-half  the  expenses  and  to  receive  one-half  the 
profits.  My  part  of  keeping  to  be  $2.50  per  week.** 
Beld,  (1)  That  this  bill  of  sale  made  them  part  owners, 
but  not  partners.  (2)  That  in  addition  to  the  stipu- 
lated price  for  keeping,  Eames  was  liable  pro  rota  for 
the  ^expense  of  ''handling.  (3)  That  neither  party 
had  the  right  to'  sell  the  animal,  mortgage  him  or  in- 
cur expense  for  his  support  upon  the  credit  of  both,  as 
he  might  if  there  had  been  a  partnership.  (4)  The 
stipulated  sum  for  keeping  was  payable  absolutely, 
profits  or  no  profits,  and  recoverable  in  assumpsit. 
Chapman  y,  Eames, 

2.  Payment  of  private  debt  from  funds:  effect  of.— 
A  partner  has  no  right  to  draw  a  firm  order  on  a 
debtor  to  the  firm  in  payment  of  his  own  private  debt, 
without  the  assent,  express  or  implied,  of  his  copart- 
ner. But  the  money  received  on  such  order  cannot 
be  recovered  in  the  name  of  the  firm.  Blodgett  v. 
Sleeper. 


Rights  of  condUionai  vendee:  moiigage  by  vendor 
after  soZc.— Property,  in  the  possession  of  a  vendee 
who  is  not  to  become  the  owner  of  the  title  until  he 
has  fully  paid  for  the  same,  may,  at  any  time  before 
the  price  is  wholly  paid,  be  mortgaged  by  the  vendor 
to  another  person,  and  such  person  will  acquire  a  title 
to  the  property  thereby  superior  to  that  of  the  condi- 
tional vendee.    Everett  y.  HalL 


1.  Bules  for  avoiding  ooUisions  between  vessels  ap- 
plied,—TJuder  the  United  States  statute  rules  for 
avoiding  collisions  between  steamships  and  sailing 
vessels,  if  two  vessels,  one  of  which  is  a  sail-vessel 
and  the  other  a  steam- vessel,  are  proceeding  in  such 
directions  as  to  involve  risk  of  collision,  the  steam- 
vessel  shall  keep  out  of  the  way  of  the  sail- vessel. 
Eveiy  steam-vessel,  when  approaching  another  vessel 
so  as  to  involve  risk  of  collision,  shall  slacken  her 
speed,  or,  if  necessary,  stop  and  reverse.  When  by 
the  rules  one  of  two  vessels  shall  keep  out  of  the  way, 
the  other  shall  keep  her  course.    Lord  v.  Hazeitine, 

2,''Negligenoe:  common-law  rtUe  applied.— Lf  the  col- 
lision is  the  fault  of  the  plaintiff,  or  of  both  parties, 
or  of  neither,  the  plaintiff  cannot  recover.  If  it  hap- 
pens by  the  fault  of  the  defendant,  and  without  any 
contributory  fault  of  the  plaintiff,  he  can  recover,  pro- 
vided he  sustains  the  burden  of  proof  which  the  law 
imposes  on  him.  lb. 

THSSPASS. 

Taking  possession  of  premises  held  over  by  tenant  at 
tDilL— Where  a  tenant  at  will  occupies  a  house  of  his 
own  on  the  land  of  another  and  does  not  remove  it 
within  a  reasonable  time  after  his  tenancy  terminates, 
and  after  notice  and  request  to  do  so,  the  owner  of  the 
land  wlU  not  be  a  trespasser  for  entering  and  taking 
posBesslon  of  the  house.    StMvan  r.  Carberry. 


RECENT  BAKKRUPTCY  DECISIONS. 

COMPOSITION. 

Fraud  in:  when  not  available:  la<ihes, — Where,  pend- 
ing proceedings  in  composition,  certain  suspicious  cir- 
cumstances appear,  showing  that  the  votes  of  creditors 
had  been  purchased,  and  the  creditors  entertaining 
those  suspicious  do  not  make  any  inquiry  Into  the 
facts,  but  accept  the  settlement,  they  cannot  after  a 
lapse  of  a  year  or  two  be  heard  to  set  aside  the  compo- 
sition because  of  such  fraud.  In  bankruptcy  proceed- 
ings, where  the  question  is  one  of  the  exercise  of  dis- 
cretion, laches,  when  coupled  with  injury  to  innocent 
parties,  are  circumstances  of  controlling  weight.  U. 
S.  Dist.  Ct.,  S.  D.  New  York.  In  re  Hermany  17  Nat. 
Bankr.  Reg.  440. 

DISOHABGB. 

Debts  contracted  by  /mud.— Debts  contracted  by 
fraud  are  not  discharged  by  composition  in  bank- 
ruptcy. Sup.  Ct.,  New  York,  4th  Dept.  Libbey  v. 
Strasburger,  17  Nat.  Bankr.  Reg.  468. 

EXEGTJTION. 

When  valid  a{fainst  individual  property  on  firm  debt. — 
Where  an  execution  lien  has  been  obtained  in  good 
faith,  before  bankruptcy,  on  the  Individual  property  of 
a  member  of  a  partnership  firm,  under  a  judgment 
against  the  firm,  the  statutory  lien  wlU  not  yield  to  the 
equities  of  the  separate  creditors  of  that  partner.  U. 
S.  Dist.  Ct.,  S.  D.  Illinois.  In  re  Sandusky,  17  Nat. 
Bankr.  Reg.  462. 


Assignee  in  bankruptcy ^  when  not  assignee  of  lease. — 
The  bankrupt  corporation  occupied  a  store  in  Fulton 
street.  New  York,  under  a  lease  for  a  term  of  years, 
at  a  yearly  rental  of  $8,000.  A  i>etition  was  filed 
against  the  corporation  in  August,  1876,  and  an  adju- 
dication was  subsequently  had  and  an  assignee  ap- 
pointed, who,  on  the  7th  of  February,  1877,  took  pos- 
session of  the  goods  and  removed  them  from  the 
store.  He  never  had  actual  or  constructive  possession 
of  the  store,  and  no  sales  were  made  therein.  The 
goods  brought  less  than  $8,000  upon  the  sale.  The  land- 
lord claims  for  rent  of  the  premises  from  the  time  of 
the  filing  of  the  petition  to  the  time  of  removal  by 
the  assignee.  Held,  that  the  assignee  never  became 
assignee  of  the  lease,  and  that  the  landlord  can  only 
claim  as  against  the  estate  for  the  use  and  occupation 
of  the  premises  as  a  place  of  storage  or  safe-keeping, 
and  that  forty  dollars  a  month  was  a  reasonable  sum 
for  such  use  and  occupation  under  the  circumstances. 
U.  S.  Dist.  Ct.,  S.  D.  New  York.  In  re  Lucius  Hart 
Manufacturing  Co.,  17  Nat.  Bankr.  Reg.  459. 

PARTNERSHIP. 

L  Composition  by :  refusal  of  member  of  firm  to  join 
in  volutUary  proceedings,— A  refusal  on  the  part  of  one 
of  the  members  of  a  firm  to  join  in  voluntary  pro- 
ceedings instituted  by  his  partners,  to  sign  the  com- 
position or  to  attend  and  be  examined,  may  well  de- 
prive him  of  all  benefit  of  the  composition ;  but,  un- 
less the  refusal  or  neglect  is  the  result  of  some  fraud 
on  the  part  of  those  partners  who  do  carry  on  the  pro- 
ceedings, it  is  no  reason  for  avoiding  those  proceed- 
ings as  to  them.  U.  S.  Dist.  Ct.,  8.  D.  New  York.  In 
re  Henry,  Curran  <fc  Co.,  17  Nat.  Bankr.  Reg.  463. 

2.  Special  partner :  fraud.— The  bankrupts  included 
in  their  schedule  of  liabilities  the  special  capital  of  one 
G.,  who,  under  the  articles  of  copartnership,  was  a 
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epeoial  partner,  but  who,  by  reasou  of  failure  to  com- 
ply with  the  statute  requiring  the  special  partner's 
capital  to  be  paid  in  in  cash,  was  in  fact  a  general  part- 
ner. Held,  not  to  be  a  fraudulent  statement,  as  the 
other  partners  then  supposed  him  to  be  a  special  part- 
ner, and  though  his  claim  against  the  assets  as  such 
special  partner  would  be  postponed  to  those  of  other 
creditors,  it  was  properly  de8cril>ed  as  a  liability  as 
they  then  understood  it.  lb. 

3.  What  lidbilities  should  be  set  doim.— Debtors  in 
preparing  their  schedules  should  set  down  in  the  sched- 
ule of  liabilities  all  the  paper  that  they  may  be  liable 
on,  with  proper  explanations  in  regard  to  them.  lb. 

4.  Special  partner:  composition,— A  special  partner 
has  no  right  to  vote  on  the  resolutions  of  composi- 
tion, lb. 

PRIORITY. 

Employee  not  entitled  to^  for  time  he  does  not  %oork.^ 
The  claimant  had  been  employed  by  the  bankrupts  for 
the  term  of  one  year,  but  was  discharged  at  the  expi- 
ration of  six  months,  and  for  a  long  time  thereafter 
was  unable  to  procure  employment.  He  was  paid  for 
the  time  he  actually  worked.  The  register  decided 
that  he  was  entitled  to  priority  in  the  payment  of  the 
sum  claimed  as  wages  for  the  time  he  was  unemployed. 
IZeZd,  that  the  decision  of  the  register  was  erroneous . 
U.  8.  Dist.  Ct.,  N.  D.  New  York.  In  re  Pevear  A  La 
Croix,  17  Nat.  Bankr.  Beg.  461. 

RBGEIVIR. 

May  prove  debt  of  his  estate  in  bankruptcy, ^A  re- 
ceiver of  the  property  of  a  creditor  of  the  bankrupt  is 
an  assignee  of  the  debt  due  to  such  creditor  and  may 
prove  it  in  the  bankruptcy  proceedings;  but  the  proof 
must  be  supported  by  the  deposition  required  by  Qen- 
eral  Order  No.  84.  The  deposition  may,  in  the  first  in- 
stance, be  ex  parte,  as  in  Form  No.  22.  U.  8.  Dist.  Ct., 
8.  D.  New  York.  In  re  MiUs,  17  Nat.  Bankr.  Beg. 
472. 


COUBT  OF  APPBAM  AB8TBACT. 
anhlaxs. 

1.  LiaJbUity  of  owner  of  vicious  dog:  on  vihat  based, 
— An  action  for  injury  from  a  vicious  dog  is  based 
upon  the  keeping  of  such  a  dog,  and  if  injury  ensues 
the  owner  is  liable.  If  negligence  is  an  element  of  a 
cause  of  action  at  all,  it  is  not  so  in  the  ordinary  sense 
of  that  term,  but  consists  in  the  act  of  keeping  the 
dog  with  knowledge  of  his  disposition.  Judgment 
below  affirmed.  Lynch  v,  McNaUy,  Opinion  by 
Church,  C.  J. 

2.  Contributory  negligenoe  no  d^enne.— Contributory 
negligence,  as  that  term  is  generally  understood,  is  not 
a  defense  in  such  an  action.  lb. 

3.  What  is  a  d^ense.— To  constitute  a  defense  in 
such  an  action  it  must  be  established  that  the  person 
injured  did  some  act  from  which  it  may  be  aflirmed 
that  he  brought  the  injury  upon  himself.  lb. 

4.  Offering  a  dog  at  large  candi/.— A  dog  was  loose 
and  plaintiff,  who  was  not  shown  to  have  known  his 
vicious  qualities,  offered  him  some  candy,  when  he 
sprang  at  her  and  bit  her.  Held,  that  the  act  of  plain- 
tiff did  not  constitute  a  defense  to  an  action  for  the 
injury.  lb. 

[Decided  April  16, 1878.] 

BOUNDARIES. 

1.  When  deed  governs  and  when  tiot :  fixed  line.— 
While  tin  island  or  any  other  parcel  of  laud  having  a 


well-known  designation,  conveyed  as  such,  and  by 
name  would  pass,  although  misde8cril>ed  in  the  state- 
ment of  the  particular  boundaries,  or  as  to  quantity, 
because  the  intent  to  convey  such  a  tract  of  land  is 
evident  no  such  intent  can  be  inferred  by  a  general 
reference  in  addition  to  an  accurate  description  by 
permanent  boundaries  capable  of  being  ascertained. 
Therefore  when  the  intent  was  to  confine  the  grant 
within  a  patent  named  the  grantee  cannot  claim  be- 
yond the  patent  line.  Judgment  below  affirmed. 
Jones  V.  Smith,    Opinion  by  Allen,  J. 

2.  Adverse  possession:  lifie  fence.— A  temporary  di- 
vision fence  built  off  from  the  true  line  for  conveni- 
ence, through  uncultivated  land,  held,  not  sufficient 
to  found  a  claim  by  either  of  the  adjoining  owners  of 
title  up  to  the  fence  by  adverse  possession.  lb. 
[Decided  April  2, 1878.    Beported  below,  8  Hun,  351 .  ] 

CONTEMPT. 

By  aUomey:  whoit  is  not:  order  in  supplementary 
proceedings:  owyiership  of  property, — In  1872  H.,  who 
was  entitled  to  a  fund  in  the  possession  of  the  New 
York  Chamberlain,  assigned  his  interest  and  right  in 
the  same  to  A.,  in  trust  for  certain  purposes.  A,  sub- 
sequently transferred  his  trust  to  D.,  who  accepted  it. 
8ubsequently,  upon  a  judgment  against  H.,  M.  ob- 
tained an  order  in  supplementary  proceedings  against 
H.,  and  also  an  order  in  the  same  proceedings  for- 
bidding the  Chamberlain  to  transfer  or  Interfere  with 
any  property  belonging  to  H.  in  his  hands  '*  until 
further  order  in  the  premises.*'  Subsequently  a  re- 
ceiver of  the  property  of  H.  was  appointed  in  the  pro- 
ceedings, and  in  the  order  appointing  him,  H.  and 
his  servants,  agents  and  attorneys,  were  restrained 
from  interfering  with  any  property  belonging  to  H. 
In  the  proceedings  one  B.  appeared  in  form  as  attorney 
for  H.,  but  in  reality  to  protect  the  rights  of  D.,  the 
trustee,  and  all  these  orders  were  known  to  all  the  par- 
ties named.  Thereafter  K  obtained  an  ex  parte  order  of 
the  court  directing  the  Chamberlain  to  pay  the  fund 
assigned  by  H.  to  D.,  the  trustee.  In  this  he  did  not 
bring  to  the  knowledge  of  the  court  the  supplement- 
al and  other  proceedings  against  H .  The  Chamber- 
lain paid  the  fund  to  the  trustee.  Held,  (1)  that  the 
Chamberlain  was  not  liable  for  the  payment  to  the 
trustee ;  and  (2)  that  B.  was  not  guilty  of  contempt  of 
court  in  procuring  the  order;  and  (3)  that  the  receiver 
of  H.  had  no  interest  in  or  right  to  the  fund  assigned 
to  the  trustee  by  H.  Orders  below  reversed.  People 
ex  reZ.  Morris  v.  RandalL  Opinion  by  Earl,  J. 
[Decided  April  23, 1878.] 

ESTOPPEI.. 

1.  When  principal  bound  by  representaUofis  of  agent 
— B,  a  note  broker,  was  the  agent  of  plaintiff  to  sell  cer- 
tain notes  made  by  him.  Defendant  applied  to  B  to 
purchase  business  paper.  B  sold  him  at  twelve  per 
cent  discount  the  notes  made  by  plaintiff,  representing 
them  to  be  business  paper.  I/eld,  that  plaintiff  was 
bound  by  the  representations  of  his  agents  and  was 
estopped  from  claiming  that  the  notes  were  usurious. 
Judgment  below  affirmed.  Ahem  v.  Ooodspeed,  Opin- 
ion by  Folger,  J. 

2.  Ratification  of  act  done  by  agent  before  agency  com- 
menced,—A  representation  as  to  the  character  of  one 
of  the  notes  was  made  by  the  broker  before  the  note 
was  in  existence,  if  eld,  that  while  plaintiff  was  not 
originally  bound  by  such  representation,  a  subsequent 
ratification  with  a  knowledge  of  th^  facts  wcuUd  bind 
him.  lb.  niti.edbyGOOQle 

re.]      ^  o 


[Decided  January  15, 1878.] 
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EVIDENCE. 

1.  Parol  proof  to  fix  meaniiig  of  writing  admissible.— 
A  contract  of  sale  was  expressed  to  be  on  the  *' usual 
terms."  HeW,  that  parol  proof  was  competent  to 
show  what  the  usual  terms.were  iu  such  sales,  and  de- 
fendants were  bound  by  them  whether  they  knew 
what  they  were  or  not.  Judgment  below  affirmed. 
Lawrence  v.  Gallagher.    Opinion  by  Earl,  J. 

2.  Sale  of  article  to  arrive :  what  contract  tiot  unlat^ 
fal.—Bj  the  terms  of  a  contract  of  sale  to  defendants 
by  plaintiffs  of  an  article  then  on  the  ocean  and  to  ar- 
rive, plaintiffs  were  to  sell  it  for  defendant  and  pay 
defendants  the  balance  due  after  such  sale,  after  de- 
ducting the  purchase-price.  If  there  was  a  loss  defend- 
ants were  to  pay  that.  HcW,  not  an  unlawful  con- 
tract, lb. 

[Decided  April  23. 1878.] 

FORECLOSTJBE. 

1.  Parties  to :  statutory  construction :  2  R.  8. 191,  §  162, 
etc.— The  provision  of  2  R.  8. 191,  §  164,  providing  that 
any  other  person  than  the  mortgagor,  who  shall  have 
executed  an  obligation  or  other  evidence  of  debt,  may 
be  made  a  party  to  the  bill,  has  reference  to  the  bill 
named  in  §  162.  Sections  162, 163  and  164  are  in  pur- 
pose and  effect  parts  of  the  same  enactment.  The 
purpose  is  to  confine  all  proceedings  to  recover  a  mort- 
gage debt  to  one  court.  Judgment  below  affirmed. 
Scofield  V.  Doscher.    Opinion  by  Folger,  J. 

2.  Authority  from  the  court  to  sue  must  he  proved,— 
Where  authority  from  the  court  to  sue  is  necessary  it 
should  be  proved  by  plaintiff.  There  is  no  right  to  sue 
until  the  court  gives  one,  and  defendant  need  not  set 
it  up  as  is  the  case  with  usury  and  statutes  of  limita- 
tion, lb. 

[Decided  February  12, 1878.    Reported  below.  10  Hun, 
682.] 

NEGUGBNCB. 

1 .  When  question  for  jury :  icy  railroad  stcUion  plat- 
form. —  In  an  action  against  a  railroad  company  for 
injury  received  by  a  passenger  by  slipping  on  an  icy 
platform,  held^  that  evidence  that  the  surface  of  the 
platform  was  in  a  lumpy  and  uneven  condition  from 
the  unequal  packing  of  the  snow  thereupon,  which 
condition  was  open  to  the  observation  of  the  com- 
pany's servants,  was  sufficient  evidence  of  defendant's 
negligence  to  go  to  the  jury.  Held^  also,  that  the  fact 
that  defendant  provided  servants,  whose  duty  it  was 
to  clean  the  platform  from  snow,  and  that  they  neg- 
lected their  duty,  would  not  excuse  defendant.  Judg- 
ment below  affirmed.  Weston  v.  N.  Y.  Elevated  R. 
R,  Co.    Opinion  by  Andrews,  J. 

2.  Wh€U  is  not  contributory  negligence.  —  Heldj  also, 
that  it  was  not  contributory  negligence  for  plaintiff  to 
assume  that  defendant  had  done  its  duty  and  rendered 
the  platform  safe,  and  go  upon  the  platform  and  walk 
cautiously  along  after  he  had  found  that  it  was  slip- 
pery, lb. 

8.  Duty  of  railroad  companies  as  to  keeping  ice  from 
station  platforms.— The  court  below  charged  that  "the 
defendant  was  bound  to  be  on  the  alert  during  cold 
weather  and  see  whether  there  was  ice  on  the  platform 
and  remove  it  or  make  it  safe  by  sanding  it,"  etc. ;  and 
also  that "  the  defendant  was  not  bound  to  keep  its  plat- 
form in  such  a  condition  that  it  would  have  been  im- 
possible for  any  passenger  to  slip,  but  in  such  a  condi- 
tion that  persons  using  the  ordinary  care  which  people 
use  when  not  apprised  of  danger,  would  not  slip." 
Held  correct.  lb.  . 
[Decided  March  26, 1878.] 


NEW  TOBK  CITY. 

Removal  from  police  force:  conduct  unbecoming  an 
officer,  what  is  noi.— Relator  was  removed  from  the 
office  of  policeman  of  the  city  of  New  York,  by  the 
board  of  police,  under  the  charge  of  **  conduct  unbe- 
coming an  officer,"  this  being  one  of  the  offenses  for 
which,  under  Laws  1873,  chap.  336,  a  policeman  can  be 
removed.  The  specifications  were  that  he  was  ap- 
pointed policeman  contrary  to  law  when  he  was  more 
than  30  years  of  age.  and  that  he  had  been  appointed 
after  having  resigned  from  the  force  without  a  vote  by 
yeas  and  nays  contrary  to  the  requirements  of  law. 
Held,  that  these  specifications  had  only  reference  to 
relator's  title  to  the  office  and  not  to  his  conduct  while 
an  officer,  and  did  not  authorize  the  removal.  Judg- 
ment below  reversed.  People  ex  rel.  Clapp  r.  Board  of 
Police.  Opinion  by  Andrews,  J. 
[Decided  February  6, 1878.  Reported  below.  6  Hun, 
457.] 

SBRYIGB. 

1.  Proof  qf  service  of  summons  by  plaintifl^. —WhUe 
the  statute  (old  Code,  §§133,  138)  declares  that  the 
summons  shall  be  served  by  some  person  other  than 
the  plaintiff,  it  does  not  in  terms  make  him  incompetent 
to  prove  admission  of  service.  Order  below  affirmed. 
White  V.  Bogart.    Opinion  by  Allen,  J. 

2.  Offer  of  judgment:  irregularity.— When  an  offer  of 
judgment  is  not  accepted  formally  but  a  judgment  is 
entered,  the  failure  to  file  an  acceptance  is  an  irregu- 
larity not  affecting  the  validity  of  the  judgment,  and 
the  acceptance  may  be  filed  at  any  time  thereafter 
nunc  pro  tunc 

[Decided  AprU  9, 1878.] 

8TOIJSN  SBOUBITrBS. 

1.  When  purchaser  of^  protected.— The  purchaser  for 
value  of  stolen  negotiable  bonds  will  be  protected  un- 
less the  circumstances  are  such  that  an  inference 
could  be  fairly  and  legitimately  drawn  that  the  pur 
chase  was  made  with  a  notice  of  a  defective  title  ir 
the  seller,  or  in  bad  faith.  It  is  not  sufficient  that  t 
prudent  man  would  be  put  upon  inquiry  nor  that  thf 
purchaser  was  negligent.  Judgment  below  reversed 
Dutchess  Co.  Mut.  Ins.  Co.  v.  Hatchfield.  Opinion  hy 
Church,  C.  J. 

2.  Evidence  to  show  intent  admissible.— It  wat 
shown  in  an  action  to  recover  stolen  negotiable 
bonds  purchased  by  defendant  that  he  had  before 
purchased  of  the  person  from  whom  he  purchased 
these  bonds  a  bond  stolen  at  the  same  time.  After 
stating  as  a  witness  the  circumstances  of  the  purchase 
of  that  bond  and  the  explanation  made  by  the  seller, 
he  was  asked  this :  **  Were  ypu  satisfied  with  the  ex- 
planation given  by  Mr,  Kendrick  of  this  other  stolen 
bond  transaction?"  Eeldt  that  the  question  was 
proper.  lb. 

[Decided  AprU  9, 1878.] 

♦ 

COURT  OF  APPEALS  DECISIONS. 
^rHE  following  decisions  were  handed  down  Tuesday, 
1  May  21,  1878: 

Sherwood  v.  Agricultural  Ins.  Co.,  No.  18,  order 
granting  new  trial  affirmed,  and  judgment  absolute  for 

plaintiff  on  stipulation ;   opinion   by  Rapallo,  J. 

Merrill  v.  Agricultural  Ins.  Co.,  No.  174,  judgment 

affirmed;  opinion  by  Folger,  J. Dale  v.  Delaware, 

L.  &  West'n  R.  R.  Co.,  No.  176,  judgment  reversed 

and  new  trial  granted ;   opinion  by  Rapallo,  J. 

Goodwin  V.  Mass.  Mutual  L.  Ins.  Co.,  No.  189,  judg- 
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ment   affirmed;  opinion  by  Miller,  J. Grover  v. 

Morris,  No.  143,  jadgment  affirmed ;  opinion  hy  An- 
drews, J. Smith  V.  Bodine,  No.  200,  judgment 

affirmed;    opinion   by  Miller,  J. Boyd  «.  De  La 

Montagnle,  No.  150,  judgment  affirmed;  opinion  by 

Church,  C.  J.  Agate  v.  Sands,  No.  173,  judgment 

affirmed ;  opinion  by  Miller,  J. White  v.  Hoyt,  No. 

193,  judgment   affirmed;    opinion    by  Allen,  J.* 

Meyer  v.  Kniokerbooker  L.  Ins.  CJo.,  No.  171,  judg- 
ment affirmed ;  opinion  by  Folger,  J. Bliss  v.  John- 
son, No.  182,  judgment  reversed  and  new  trial  granted ; 

opinion  by  Andrews,  J. People  ex  rel.  Gilchrist  v. 

Murray,  No.  396,  order  of  General  Term  reversed  and 

judgment  on  verdict  affirmed ;  opinion  by  Earl,  J. 

Mott  V.  Consumers*  Ice  Co.,  No.  177,  judgment  re- 
versed and  new  trial  granted ;  opinion  by  Allen,  J. 

Sayles  v,  Sims,  No.  196,  judgment  affirmed;  opinion 

by  Church,  C.  J. Wood  v.  Mayor,  etc.,  of  New  York, 

No.  166,  judgment  affirmed;  opinion  by  Andrews,  J. 

In  re  application  of  Department  of  Public  Works 

of  city  of  New  York,  No.  403,  orders  of  General  and 
Special  Terms  reversed  and  report  of  referee  con- 
firmed, and  an  order  entered  directing  the  payment  of 
the  money  to  Grinnell,  with  costs  to  be  paid  by  the 

city  of  New  York;   opinion  by  Earl.  J. Haden  v. 

Coleman,  No.  199,  judgment  reversed  and  new  trial 

granted;  opinion  by  Church,  C.  J. Whittlesey  v. 

De  Laney,  No.  131,  judgment  affirmed;   opinion  by 

Allen,  J. Ousby  v.  Jones,   No.    142,   judgment 

affirmed;  opinion  by  Folger,  J. Murdock  v.  Pros- 
pect Park  and  Coney  Island  B.  R.  Co.,  No.  187,  judg- 
ment affirmed ;  opinion  by  Andrews,  J. Thomson 

V.  Sweet,  No.  156>^,  judgment  affirmed;  opinion  by 
Miller,  J.  — Rohrsohneider  v.  Knickerbocker  Life 
Ins.  Co.,  No.  184,  judgment  affirmed ;  opinion  by  Earl, 

J. Merrill  v.  Odkins,  No.  202,  judgment  affirmed ; 

opinion  by  Church,  C.  J. Higgins  v.  Phoenix  Mutual 

Life  Ins.  Co.,  No.  208,  judgment  affirmed;  opinion  by 

Allen,  J. Dlossy  v.   Morgan,   No.  212,  judgment 

affirmed;  opinion  by  Rapallo,  J. Booth  v,  Cleveland 

Rolling  Mill  Co.,  No.  213,  judgment  affirmed ;  opinion 

by  Allen,  J. Nichols  v.  Voorhls,  No.  138,  appeal 

dismissed;  opinion  per  Curiam. 


NEW  BOOKS  AND  NEW  EDITIONS. 


SiiOANB  ON  Landlords  and  Tenants. 

Landlords  and  Tenants:  A  summary  view  of  their  legal 
rights  and  duties,  with  special  reference  to  the  law  of 
the  State  of  New  York.  To  which  is  added  an  appen- 
dix of  forms.  By  Charles  W.  Sloane,  of  the  New  York 
Bar.    New  York  :  Haven  Bros.,  1878. 

THIS  handy  little  volume  will  prove  of  great  practi- 
cal use  to  those  Interested  In  the  law  governing 
the  relations  of  landlord  and  tenant,  as  it  states  In  a 
clear  and  concise  manner  aU  the  details  of  that  law  as 
It  exists  In  this  State.  Exclusive  of  the  index,  tables 
of  contents,  etc.,  and  forms,  It  contains  but  97  small 
pages,  but  within  that  compass  is  included  all  the  val- 
uable results  of  larger  volumes.  The  statements  of 
principle  appear  to  be  accurate,  and  they  are  so  ex- 
pressed that  even  one  unfamiliar  with  the  technical 
terms  of  the  law  can  readily  understand  them.  For 
real  estate  owners  or  occupiers  we  know  of  nothing 
as  useful  as  this  treatise,  and  members  of  the  profes- 
sion will  find  it  convenient  to  carry  with  them  Into 
court  to  refresh  their  recollection  of  the  law  In  the 
trial  of  oases  Involving  the  subjects  to  which  It  re- 
lates. 


RoREB  ON  Judicial  SAiiSS,  Second  Edition. 

A  treatise  on  the  law  of  judicial  and  executive  sales.  By  David 
Rorer,  of  the  Iowa  Bar.  Second  Edition.  Chicago: 
Callaghan  &  Co.,  1878. 

This  is  the  second  edition  of  a  work  which  was 
published  In  1873,  and  which  has  become  familiar  to 
very  many  members  of  the  bar.  It  is  upon  a  subject 
of  great  practical  interest,  and  one  upon  which  every 
lawyer  frequently  needs  assintance.  The  present 
edition  is  greatly  enlarged  and  Is  re-arranged  so  as  to 
afford  a  more  ready  reference  to  Its  contents.  Of 
course  there  has  been  a  very  great  advance  In  this  de- 
partment of  the  law  since  1873,  and  many  decisions  of 
Importance  made.  The  author  seems  to  have  thor- 
oughly examined  all  these  and  to  have  Incorporated 
the  principles  and  rules  established  In  them  Into  his 
work.  The  work,  as  enlarged,  probably  furnishes  the 
most  full  and  comprehensive  treatise  extant  upon  the 
various  kinds  and  methods  of  transferring  real  and 
personal  property  under  judgments  and  decrees  of 
courts,  and  It  ought  to  be  In  the  hands  of  every  law- 
yer In  active  practice.  It  has  an  excellent  Index  and 
Is  well  printed  and  bound. 
♦ 

NOTES. 

THE  London  Law  Jcmmal  introduces  a  lengthy  re- 
view of  one  of  Dr.  Spear's  recent  articles  on  "  Kr- 
tradltlon,*'  with  the  following  remarks: 

**  At  a  time  when  there  is  a  prospect  of  this  country 
being  involved  In  war  with  Kussia,  It  Is  very  satis- 
factory that  our  relations  with  the  United  States  are 
of  a  thoroudiily  friendly  character.  The  good  will  of 
the  United  States  toward  the  mother  country  has  of 
late  been  manifested  in  various  ways;  and  amongst 
the  evidences  we  may  cite  the  fair  and  temperate  dis- 
cussion of  the  extradition  question.  We  think  that 
in  the  recent  contention  Lonl  Derby  was  on  the  whole 
right,  and  Mr.  Fish  was  wrong;  but  there  Is  much  to 
be  said  on  both  sides,  and  we  are  Impressed  by  the  ju- 
dicial Impartiality  with  which  the  matter  has  been 
debated  In  America.  Dr.  Spear  Is  contributing  a  se- 
ries of  learned  and  exhaustive  articles  to  the  Albany 
Law  JouBNAii,  and  we  are  glad  that  the  matter  is  being 
so  fully  Investigated.  The  questions  that  arise  as  to 
the  construction  and  application  of  the  treaties  and 
the  law  of  extradition  are  complex,  and  should  be 
definitely  settled,  because  differences  on  such  points 
are  always  fraught  with  the  peril  of  International  bick- 
ering." 

At  a  meeting  of  the  International  Code  Committee 
of  America,  held  on  the  evening  of  the  16th  lust., 
at  the  residence  of  Judge  Charles  A.  Peabody  in 
New  York  city,  the  following  delegates  were  elected 
to  the  next  annual  conference  of  the  Association  for 
the  Reform  and  Codification  of  the  Laws  of  Nations, 
to  be  held  at  Frankfort,  August  20, 1878,  with  power  to 
add  to  their  number:  Hon.  John  Welsh,  Minister  to 
England;  Hon.  Bayard  Taylor,  Minister  to  Germany ; 
David  Dudley  Field,  A.  P.  Sprague,  Charles  A.  Pea- 
body,  F.  A.  P.  Barnard,  Lieutenant-Governor  William 
Dorsheimer,  Judge  George  F.  Comstock,  F.  R.  Cou- 
dert,  Edward  R  Bacon,  Dr.  J.  P.  Thompson,  Dr.  8. 
I.  Prime,  Dr.  Samuel  Osgood,  Dr.  Henry  C.  Potter, 
Dr.  Charles  Howard  Malcolm,  Dr.  E.  A.  Washburn 
and  Howard  Payson  WUds. 

This  Is  the  way  an  English  law  newspaper  describes 
the  sitting^s  of  one  of  the  superior  courts  of  its  coun- 
try :    **  For  the  last  mouth  the  sitting  chamber  judge 

at  the  Bear  Garden  has  been  Mr.  Justice  F d,  who 

really  knocked  off  the  work  before  him  in  a  most  ex- 
peditious manner.  Since,  Mr.  Justice  Slow-pace  alts 
there,  and  monotony  drags  on  Its  slow  and  weary 
length."  ^,^,..^^^  ^y   - — ^  ^^-.^ 
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Ai.L  oomraiiiiicatlons  Intended  for  publication  In  the 
Law  JouiiNAL  should  be  addressed  to  the  editor,  and  the 
naine  of  the  writer  should  be  given,  though  nbt  necessa- 
rily for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


Tlie  Albany  Law  Journal. 


ALBANFy  June  i,  1878, 


CURRENT  TOPICS. 

THE  House  on  Tuesday  last  concurred  in  the 
Senate  amendment  to  the  bill  for  the  repeal  of 
the  bankrupt  law,  and  unless  a  veto  should  be  in- 
terposed, which  is  very  improbable,  the  law  will  go 
out  of  existence  on  the  1st  of  September  next.  This 
is  a  result  which  the  greater  portion  of  the  people 
of  the  country  have  been  anxious  for  for  the  past 
eight  years,  but  the  friends  of  the  law,  though 
weak  numerically,  have  wielded  a  sufficient  influ- 
ence to  prevent  a  compliance,  by  the  National  Leg- 
islature, with  the  wishes  of  the  majority.  It  was 
at  one  time  doubtful  whether  the  present  Congress 
would  not  follow  the  example  of  its  predecessors, 
and  fail  to  pass  the  bill,  notwithstanding  a  very 
large  majority  in  each  house  were  in  favor  of  it. 
But  the  friends  of  the  bill  have  been  active,  and  it 
has  not  failed.  The  postponement  of  the  time 
when  the  act  is  to  go  into  effect  was  a  concession 
to  a  claim  which  was  made  by  the  friends  of  the 
existing  law,  that  if  it  was  repealed  without  notice, 
a  very  great  number  of  unfortunate  individuals,  who 
were  intending  to  take  the  benefit  of  the  law,  would 
be  disappointed  and  ruined.  Three  months'  time 
win  enable  all  who  can  have  any  claim  to  favor  in 
this  matter  to  take  such  action  as  they  desire,  and 
we  anticipate  that  the  bankrupt  courts  will  do  more 
business  during  that  period  than  they  have  ever 
done  in  the  same  time. 


We  ima^ne  that  the  repeal  of  this  law  will  be  of 
considerable  benefit  to  those  of  the  profession  en- 
gaged in  general  practice.  The  incoming  of  the 
bankrupt  law  nearly  destroyed  the  collection  busi- 
ness ;  a  debtor  that  could  be  made  to  pay  only  by 
means  of  legal  process  being  as  a  rule  on  the  verge 
of  bankruptcy,  and  a  suit  against  him  liable  to  be 
defeated  by  bankrupt  proceedings.  Then  the  law 
made  certain  acts,  such  as  the  non-payment  of  nego- 
tiable paper,  acts  of  bankruptcy,  and  debtors  were 
compelled  to  pay  in  cases  where  they  would  have 
resisted  under  other  circumstances.  In  these  two 
ways  the  statute  discouraged  litigation,  and  it  was 
also  injurious  to  tlie  profession  for  the  reason  that 
Vol.  17.— No.  22. 


the  fees  and  expenses  of  bankruptcy  proceedings 
were  paid  out  of  funds  which,  under  the  pre-exist- 
ing laws,  would  have  very  generally  been  spent  in 
litigation.  But  the  profession  will  not  alone  receive 
advantage  from  repeal  Vigilant  creditors  will 
derive  advantage  from  their  vigilance,  and  distinc- 
tion can  be  made  by  the  insolvent  between  debts  of 
different  degrees  of  merit.  In  fact  we  think  eveiy 
one,  debtor  and  creditor  alike,  will  be  benefited  by 
the  repeal 


The  Court  of  Appeals  of  this  State,  in  the  case  of 
Sherwood  V.  Agricultural  Insurance  Co.^  decided  on 
the  21st  ult.,  an  abstract  of  which  appears  in  our 
present  issue,  passes  upon  the  question  whether,  un- 
der a  condition  in  a  fire  insurance  policy,  rendering 
it  void  in  case  of  a  transfer  of  title,  either  by  the 
act  of  the  insured,  or  by  operation  of  law,  the 
death  of  the  insured  creates  such  a  change  in  title 
as  to  avoid  the  policy.  The  court  holds  that  it  does 
do  so.  The  case  of  Lappin  v.  Charter  Oak  F.  Ins. 
Co.^  58  Barb.  825,  adopts  the  same  doctrine.  The 
principal  case  is  distinguished  by  the  court  from 
those  of  Wyman  v.  Wyman,  26  N.  Y.  253,  and  Bur- 
hank  V.  Rochingham  Ins,  Co,^  24  N.  H.  550.  In  the 
latter  case  the  policy  provided  that  it  should  be  void 
if  the  property  insured  should  be  alienated  by  sale 
or  otherwise,  and  the  court  held  the  death  of  the 
insured  did  not  alienate  the  property,  the  decision 
turning  upon  the  meaning  of  the  word  "  alienation.'* 
See,  for  an  interesting  article  upon  the  subject,  4 
Alb.  L.  J.  87,  in  which  the  decision  in  Lappin  v. 
Charier  Oak  Insurance  Co,  is  criticised. 


The  bill  amending  the  Code  of  Civil  Procedure 
has  not  yet  been  signed  by  the  Governor.  In  the 
Supplement  issued  with  this  number  are  given, 
among  others,  acts  relating  to  assessments  for  local 
improvements  in  New  York,  coroners  in  New  York, 
accidents  on  railroads,  reduction  of  stock  of  cor- 
porations, payment  of  counsel  employed  by  the 
State,  trust  companies,  and  certain  other  moneyed 
corporations,  the  supply  bill,  and  the  Military  Code 
amendments.  Up  to  the  time  of  going  to  press,  872 
bills  have  been  signed. 


The  discussion  in  the  United  States  Senate  upon  the 
subject  of  admitting  women  to  practice  as  attorneys 
in  the  Federal  courts  showed  that  there  was  a  strong 
feeling  in  that  body  in  favor  of  abolishing  all  sex 
distinctions  in  this  matter.  The  report  of  the  com- 
mittee to  which  the  bill  for  relieving  certain  legal  dis- 
abilities of  women  had  been  referred,  reported  that 
no  legislation  was  required  in  the  matter,  as  no  law 
existed  forbidding  women  to  practice.  This  is 
thought  by  the  friends  of  the  measure  to  be  simply 
Digitized  by  VjOOQI€ 
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an  evasion  of  the  direct  issue  as,  though  there  is  no 
statute  directly  forbidding  the  admission  of  females, 
the  courts  do  not  admit  them,  and  the  United  States 
Supreme  Court  has  refused  to  entertain  any  applica- 
tion for  admission  in  behalf  of  a  woman.  The  sit- 
luttion  is  this:  There  is  no  law  to  prevent  a  woman 
from  coming  into  the  bar,  so  permissive  legislation  is 
not  required.  But  the  courts,  notwithstanding  this, 
will  not  let  her  practice.  So  she  is  as  badly  off  as  if 
the  law  expressly  excluded  her.  There  are  probably 
not  half  a  dozen  women  in  the  whole  country  who 
would  avail  themselves  of  the  privilege  to  practice 
if  it  was  given  them,  and  it  is  probable  that  they 
would  be  of  very  little  advantage  to  the  bar,  so  that 
perhaps  the  course  recommended  by  the  committee 
is  the  best  one  that  could  be  taken.  We  understand 
that  women  are  allowed  to  practice  in  the  States  of 
Illinois,  Michigan,  Minnesota,  Missouri,  and  North 
Carolina,  in  the  Territories  of  Wyoming  and  Utah, 
and  in  the  District  of  Columbia.  The  probabilities 
are  that  other  States  will  accord  her  the  same  priv- 
ilege, and  the  Federal  courts  cannot  remain  long 
closed  against  her. 


NOTES  OP  CASES. 

IN  Oonnedicut  MtU.  Life  InB,  Co.  v.  Chroom^  decided 
on  the  8th  of  May  by  the  Supreme  Court  of 
Pennsylvania,  a  policy  of  insurance  contained  the 
provision  that  if  the  insured  should  die  by  suicide 
it  should  be  null  and  void.  The  court  held  that  the 
word  ** suicide'*  could  not  properly  be  applied  to 
the  voluntary  death  of  the  insured  while  insane. 
The  opinion  states  that  the  preponderance  of 
decisions  in  England  and  this  country  supports 
the  theory  that  the  word  **  suicide  "  is  synony- 
mous with  the  expression  ^'  death  by  one's  own 
hand,"  but  that  the  better  and  safer  rule  is  the 
one  adopted  in  the  class  of  cases  to  which  Mutual 
Life  Im.  Co,  v.  Terry,  15  Wall  580,  belongs.  The 
provision  mentioned  not  being  a  covenant  for  the 
performance  of  a  duty  under  a  mutual  contract  and 
hardly  a  condition,  but  a  provision  for  the  absolute 
forfeiture  of  the  rights  of  the  insured  upon  the 
happening  of  a  certain  event,  it  was  requisite  that 
the  fact  upon  which  the  forfeiture  depended  should 
be  clearly,  strictly,  and  technically  made  out,  and 
the  party  against  whom  it  was  sought  to  be  enforced 
was  entitled  to  have  a  construction  put  upon  it  in  his 
favor,  because  the  words  were  not  his,  but  those  of 
the  other  party.  Mayer  v.  Isaae,  6  M.  &  W.  612. 
Where  there  is  any  ambiguity  in  an  instrument  of 
this  character  it  must  be  taken  most  strongly 
against  the  company  which  prepared  it.  Notman  v. 
Anchor  Asa.  Co.,  4  C.  B.  (N.  S.)  481.  The  decision  is 
in  harmony  with  the  rule  adopted  by  the  Court  of 
Appeals  of  this  State,  and  by  the  United  States 
Supreme  Court    But  it  is  held  by  the  former  court 


in  Weed  v.  Mutual  Benefit  Life  Ins.  Co.,  16  Alb.  L. 
J.  414,  that  under  a  condition  in  a  i)olicy  making 
it  void  if  the  assured  should  die  by  his  own  hand, 
that  the  policy  is  avoided  by  suicide  unless  the 
mind  of  the  insured  at  the  time  was  so  impaired  that 
he  did  not  understand  the  consequences  of  his 
action,  and  that  death  would  ensue.  See,  also,  Van 
Zandt  V.  Mui.  Benefit  Life  Ins.  Co.,  55  N.  Y.  169;  Mc- 
dure  V.  Mut.  Benefit  Life  Ins.  Co.,  id.  651.  A  similar 
doctrine  was  held  by  the  Federal  Supreme  Court  in 
Charter  Oak  Life  Ins.  Co.  v.  Bodel  16  Alb.  L.  J. 
415,  it  being  said  that  it  is  not  every  kind  or  degree 
of  insanity  that  will  excuse  the  party  taking  his 
own  life  so  as  to  render  the  company  liable.  If  the 
deceased  in  the  exercise  of  his  reasoning  faculties 
formed  a  determination  to  take  his  life  because  he 
preferred  death  to  life,  the  company  would  be 
relieved. 


The  Supreme  Judicial  Court  of  Massachusetts,  in 
the  recent  case  of  Taintor  v.  City  of  Worcester,  holds 
that  a  city  by  accepting  a  statute  which  authorizes 
it  to  provide  and  maintain  fire  engines,  reservoir  and 
hydrants  for  the  extinguishment  of  fires  and  build- 
ing works  under  it,  does  not  enter  into  a  contract 
with  or  assume  any  liability  to  owners  of  property 
to  furnish  means  or  water  for  the  extinguishment  of 
fires  upon  which  an  action  can  be  maintained,  and  it 
will  not  be  liable  for  a  loss  by  fire  occurring  by 
reason  of  the  absence  of  water  which  it  is  able  to 
furnish.  In  Atkinson  v.  NevocasHe  Water  Works^  L. 
R,  6  Ex.  404,  an  action  was  maintained  against  a 
water  company  for  not  keeping  pipes,  in  which  fire 
plugs  were  fixed,  charged  with  water  at  a  certain 
pressure  as  required  by  its  act  of  incorporation, 
whereby  the  plaintiff^s  property  was  destroyed,  but 
the  decision  was  reversed  on  appeal  See  L.  R., 
2  Ex.  D.  441.  In  Fisher  v.  City  of  Boston,  104  Mass. 
87 ;  6  Am.  Rep.  196,  it  is  held  that  in  the  absence  of 
express  statute  municipal  corporations  are  not  liable 
for  personal  injuries  occasioned  by  reason  of  the 
negligence  of  the  fire  department  in  using  or  keeping 
in  repair  tlieir  fire  apparatus.  In  Wheeler  y.  City  of 
Cincinnati,  19  Ohio  St.  19;  2  Am.  Rep.  368,  it  is 
held  that  a  city  authorized  by  statute  to  establish  a 
fire  department  and  procure  engines,  etc.,  necessary 
to  extinguish  fires,  is  not  liable  to  an  individual 
whose  house  has  been  burned  for  any  defect  in  the 
execution  of  such  power,  nor  for  a  neglect  of  duty 
on  the  part  of  the  fire  department,  or  any  of  its 
officers.  The  court  in  that  case  says  that  *'the 
power  of  the  city  over  the  subject  is  that  of  a  dele- 
gated ^tMut-sovereignty,  which  excludes  respon- 
sibility to  individuals  for  the  neglect  or  non-feasance 
of  an  officer  or  agent  charged  with  the  performance 
of  duties.  The  case  differs  from  that  where  a  cor- 
poration is  charged  by  law  with  the  performance  of 
a  duty  purely  ministerial  in  its  cbaxacter.^'  t  See, 
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&l80,  Brinkmeyer  V.  EvcmsvUle,  29  Ind.  187;  Western 
College  of  Medicine  v.  Cleveland,  12  Ohio  St.  375;  ffUl 
v.  Boston,  122  Mass.  844. 


In  Attorney- General  ex  rd,  Haight  v.  Love,  10 
Vroom,  476,  the  Court  of  Errors  and  Appeals  of  New 
Jersey  holds  that  when  no  term  is  fixed  by  law  for 
the  commencement  of  an  official  term,  it  begins  to 
run  from  the  date  of  the  appointment.  In  Stale  v. 
Constable^  7  Ohio,  7,  it  was  held  in  reference  to  an 
elective  office  that  when  no  time  is  mentioned  In  the 
law  from  which  the  term  shall  commence  it  must 
begin  to  run  from  the  day  of  election.  In  Marhury 
T.  Madison,  1  Cranch,  187,  it  is  said  that  when  a  per- 
son appointed  to  any  office  refuses  to  accept,  the 
successor  is  appointed  in  the  place  of  the  one  who 
declined  to  accept,  and  not  in  the  place  of  the  per- 
son who  had  previously  been  in  office,  which  indi- 
cates that  the  term  of  office  in  such  case  begins  to 
run  from  the  appointment  even  before  acceptance. 
And  the  general  rule  that  the  term  of  an  officer  be- 
gins to  run  from  the  date  of  his  election  is  recog- 
nized in  MarshaUY.  Earwood,  5  Md.  428,  and  in 
Hughes  v.  Buckingham,  5  S.  &  M.  682.  In  the  case  of 
Jump  T.  Spenee^  88  Md.  1,  which  may  be  claimed  to 
be  contrary  to  this  rule,  it  is  held  simply  that  the 
person  elected  could  not  perform  the  duties  of  his 
office  until  he  had  complied  with  the  provision  of 
the  8tate  Constitution  requiring  him  to  take  an 
official  oath.  See,  however,  Brodie  v.  Campbell,  17 
Cal.  11,  which  appears  to  be  in  conflict  with  the 
doctrine  of  the  principal  case. 


In  French  v.  Stone,  6  Cent.  L.  J.  405,  the  Supreme 
Court  of  Michigan  holds  that  where  a  mortgagee 
has  discharged  his  mortgages  of  record,  receiving  in 
satisfaction  a  conveyance  of  part  of  the  mortgaged 
lands,  he  is  entitled  in  equity  to  have  his  mortgages 
reinstated  as  against  a  lien  acquired  on  all  the  lands 
subsequent  to  the  mortgages,  and  of  which  he,  when 
giving  the  discharge,  had  neither  actual  nor  con- 
structive notice.  The  questions  were  raised  whether 
the  subsequent  incumbrancer  acquired  by  the  dis- 
charge a  vested  right  which  was  entitled  to  constitu- 
tional protection,  and  whether  equity  could  create  a 
lien  upon  lands.  The  court  answered  the  first  question 
in  the  negative,  holding  that  the  subsequent  incum- 
brancer had  no  vested  right  that  was  entitled  to 
protection.  As  to  the  power  to  create  a  lien  it  says 
that  a  lien  discharged  by  mistake  is  in  contemplation 
of  equity  stlU  in  existence,  and  the  decree  only  de- 
clares and  enforces  it.  It  has  been  said  that  *^  courts 
do  not  regard  rights  as  vested  contrary  to  the  justice 
and  equity  of  the  case."  See  State  v.  Newarhy  25 
N.  J.  197.  Although  the  Legislature  cannot  take 
away  a  statutory  lien  {Gunn  v.  Barry,  15  Wall. 
610),  where  through  a  mistake  of  fact  a  party  hold- 
ing a  prior  lien  divests  himself  of  such  lien,  it  would 


be  contrary  to  equity  for  the  subsequent  incumbran- 
cer to  take  advantage  of  the  mistake.  In  such  a 
case  the  action  of  the  court  in  restoring  the  lien  can- 
not be  called  depriving  the  other  lienor  of  his  rights. 
All  the  court  does,  or  assumes  to  do,  is  to  adjust  be- 
tween the  parties  their  respective  equities,  and  this 
it  can  do  in  the  exercise  of  an  undoubted  jurisdic- 
tion, and  without  in  tlie  least  venturing  upon  doubt- 
ful ground.  See  Columbia  Bank  v.  Jacobs,  10  Mich. 
849;  BenneU  v.  Nichols,  12  id.  22. 


In  Hardman's  Appeal^  5  W.  N.  Cas.  847,  the  Su- 
preme Court  of  Pennsylvania  passes  upon  the  ques- 
tion of  domicile.  The  definition  of  Vattel  that 
a  domicile  is  a  fixed  place  of  residence  with  an  in- 
tention of  always  remaining  there  is  said  to  be  too  lim 
ited  to  apply  to  the  migratory  habits  of  the  people 
of  this  country.  So  narrow  a  construction  would 
deprive  a  large  proportion  of  our  people  of  a 
domicile.  The  definition  best  adapted  to  our  habits 
is  that  it  is  that  place  in  which  a  person  has  fixed  his 
habitation  without  any  present  intention  of  removing 
therefrom.  In  this  case  a  decedent,  a  bachelor  who 
was  born  in  another  State  and  lived  there  until  1871, 
sold  all  his  land  there,  and  taking  his  movable 
property  with  him,  went  to  live  with  his  brother-in- 
hiw  in  Pennsylvania,  where  he  remained  until  the 
time  of  his  death  in  June,  1872.  When  he  went  to 
Pennsylvania  he  told  his  brother-in-law  that  he  in- 
tended to  buy  another  farm  in  the  State  he  came 
from,  and  that  he  wished  to  remain  with  the  broth- 
er-in-law until  he  could  suit  himself.  He  refused  to 
be  assessed  for  taxation  in  Pennsylvania,  saying  that 
he  did  not  wish  to  become  a  citizen  of  that  State. 
He,  however,  made  no  purchase  of  land  in  the 
other  State.  The  court  held,  however,  that  the  de- 
cedent had  a  domicile  in  Pennsylvania,  and  that  his 
property  must  be  distributed  according  to  the  laws 
of  that  State.  The  court  says  that  a  mere  intention 
to  remove  permanently  without  an  actual  removal 
works  no  change  of  domicile,  nor  does  a  mere 
removal  from  the  State,  without  an  intention  to 
reside  elsewhere.  But  when  a  person  sells  all  his 
land,  gives  up  all  his  business  in  the  State  in  wliich 
he  has  lived,  takes  his  movable  property  with  him, 
and  establishes  his  home  in  another  State,  such  acts 
prima  fade  prove  a  change  of  domicile.  Vague  and 
uncertain  evidence  cannot  remove  the  legal  pre- 
sumption thus  created.  The  case  follows  Abingtan 
V.  North  Bridgewater,  28  Pick.  170  where  it  is  said 
that  "  it  depends  not  upon  proving  particular  facts, 
but  whether  all  the  facts  and  circumstances  taken 
together,  tending  to  show  that  a  man  has  his  home 
or  domicile  in  one  place,  overbalance  all  the  like 
proofs  tending  to  establish  it  in  another."  See,  also, 
Wiibraham  v.  Ludlow,  99  Mass.  587;  Harris  y.  Firth, 
4  Cranch,  710 ;  North  Yarmouth  v.  West  Gardiner^ 
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EVIDENCE  OP  ACCOMPLICES. 

IT  has  been  obseryed  in  many  of  the  celebrated 
crimioal  trials  that  have  taken  place  in  this 
country  daring  the  last  few  years,  that  the  testi- 
mony of  an  accomplice  has  played  an  important 
part,  and  some  of  the  most  hardened  criminals 
charged  with  high  crimes  conld  not  have  been  con- 
victed but  for  such  testimony.  But  we  cannot  say 
that  all  convictions  by  the  aid  of  such  testimony 
are  jost,  or  that  by  its  assistance  the  innocent  may 
not  9ometxme$  suffer.  Tet  it  is  thought  the  stem 
necessities  of  good  government  demand  the  policy 
in  the  administration  of  Criminal  Law,  for  without 
such  testimony  it  is  sometimes  impossible  to  detect 
many  crimes  the  most  detrimental  to  society,  and 
therefore  the  evidence  of  accomplices  has  at  all 
times  been  admitted  either  from  a  principle  of  public 
policy,  or  from  judicial  necessity,  or  from  both. 
They  are  no  doubt  requisite  as  witnesses  in  particu- 
lar cases ;  but  it  has  been  well  observed  that  in  a 
regular  system  of  administrative  justice  they  are 
liable  to  great  objections.  **  The  law,*'  says  one  of 
the  ablest  and  most  useful  modem  writers  (Chitty) 
upon  criminal  jurispradence,  **  confesses  its  weak- 
ness by  calling  in  the  assistance  of  those  by  whom 
it  has  been  broken.  It  offers  a  premium  to  treach- 
ery and  destroys  the  last  virtue  which  clings  to  the 
degraded  transgressor.  On  the  other  hand  it  tends 
to  prevent  any  extensive  agreement  among  atrocious 
criminals,  makes  them  perpetually  suspicious  of 
each  other,  and  prevents  the  hopelessness  of  mercy 
from  rendering  them  desperate."  People  v.  Whipple^ 
9  Cowen,  709. 

Who  are  ctocompUcee :  The  definition  of  the  term 
^'accomplice'*  in  legal  phraseology  has  not  been  the 
same  in  different  cases. 

In  Lindeey  v.  People^  68  N.  Y.  148,  an  accomplice 
is  defined  '*  as  one  of  many  equally  concerned,  or  a 
copartner  in  the  commission  of  a  crime.  The  term 
includes  all  the  parHcep$  eriminis  whether  considered 
in  strict  legal  phraseology  as  principals  or  acces- 
sories." Bishop  gives  the  following  definition:  "A 
person  to  be  technically  an  accomplice  must,  it  ap- 
pears, sustain  a  relation  to  the  criminal  act  that  he 
could  be  indicted  jointly  with  the  others  for  the 
offense.*'  1  Bishop  on  Cr.  Pro.,  ^  1084;  Drum  v. 
PeopUy  29  N.  Y.  528-527.  To  constitute  an  accom- 
plice, the  person  charged  as  such  must  have  an  in- 
tention of  committing  the  crime,  mere  apparent 
concurrence  is  not  enough.  United  States  v.  Henry, 
4  Wash.  C.  0.  Rep.  428.  One  who  purchases  intox- 
icating liquor  sold  contrary  to  law,  for  the  purpose 
of  prosecuting  the  seller  for  an  unlawful  sale,  is  not 
an  accomplice.  Commonwealth  v.  Douming,  4  Gray, 
29.  A  detective  who  acts  without  any  felonious 
intent  but  solely  with  the  view  of  discovering  the 


perpetrators  of  the  crime  is  not  an  accomplice. 
State  V.  McKean^  86  Iowa,  848.  So  likewise  a 
person  who  has  no  knowledge  of  a  larceny  until 
after  its  commission,  and  who  buys  the  stolen  goods 
by  direction  of  an  ofiicer  with  funds  supplied  by  an 
ofilcer  in  order  to  detect  the  thief,  is  not  an  ac- 
complice whose  testimony  needs  corroboration. 
People  V.  Barrie,  49  CaL  842. 

In  Alabama  a  partner  of  one  of  the  players  in  his 
winnings  or  losses  in  the  game  in  which  the  defendant 
played  and  who  advanced  money  to  the  defendant, 
which  was  used  by  him  in  betting  on  the  game,  is 
an  accomplice  within  the  Statute  (Code,  {  8600) 
which  forbids  a  conviction  on  the  uncorroborated 
testimony  of  an  accomplice.  English  v.  State,  85 
Ala.  428. 

A  bystander  dpes  not  become  an  accomplice  by 
mere  approval  of  a  murder  committed  in  bis 
presence,  and  the  charging  of  the  jury  that  if  the 
defendant  was  ''present  aiding,  or  abetting,  or 
counseling,  or  inciting,  or  encouraging,  or  approv- 
ing *'  the  act;  he  was  an  accomplice  is  an  error,  and 
the  court  must  reverse  and  order  a  new  triaL  StaU 
V.  CooD,  65  Mo.  It  is  for  the  jury  to  detemiine 
whether  or  not  a  witness  jointiy  indicted  with'  the 
defendant  is  an  accomplice.  State  v.  Bchlagely  19 
Iowa,  169. 

The  practice  now  adopted  in  England  is  for  the 
magistrate  before  whom  the  accomplice  is  examined, 
or  the  court  before  which  the  trial  is  had,  to  direct 
that  he  shall  be  examined,  upon  an  understanding 
that  if  he  gives  his  evidence  in  an  unexceptionable 
manner,  he  shall  be  recommended  for  a  pardon. 
Ro8Coe*s  Cr.  Ev.  124.  In  Scotland  the  course  pur- 
sued with  regard  to  an  accomplice  who  has  been 
admitted  against  his  confederate,  differs  from  that 
adopted  by  the  English  law,  and  seems  better  cal- 
culated to  further  the  ends  of  justice.  There  by  the 
very  act  of  calling  the  accomplice  and  putting  him 
on  the  witness  stand  the  prosecutor  debars  himself 
from  all  right  to  molest  him  for  the  future  with 
relation  to  the  offense  charged. 

**  This  privilege  is  absolute  and  altogether  inde- 
pendent of  the  prevarication  or  unwillingness  with 
which  the  witness  may  give  his  testimony.  Justice, 
indeed,  may  often  be  defeated  by  a  witness  retract- 
ing his  previous  disclosures,  or  refusing  to  make 
any  confession  after  he  is  on  the  witness  stand ;  but 
it  would  be  much  more  put  in  hazard  if  the  wit- 
ness was  sensible  that  his  future  safety  depended  on 
the  extent  to  which  he  spoke  out  against  his  asso- 
ciates at  the  bar.*'  Alison's  Prac.  Cr.  Law  of  Scot 
458.  But  in  the  United  States  an  accomplice,  by 
turning  informer  and  testifying  for  the  prosecution, 
acts  under  the  implied  condition  that  he  earns  an 
exemption  from  punishment  by  declaring  the  whole 
truth ;  but  how  are  we  always  to  know  he  tells  the 
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tratb,  especially  when  it  is  not  an  absolute  require- 
ment that  he  must  be  corroborated  f 

If  testifying  to  an  untruth  would,  in  the  opinion 
of  the  accomplice,  be  more  likely  to  bring  him  ex- 
emption from  punishment  —  which  is  generally  the 
question  of  greatest  importance  with  persons  of  such 
character  —  would  it  not  be  a  most  powerful  incent- 
ive for  him  to  do  so  ?  But  is  he  not  more  likely  to 
tell  the  truth  than  otherwise,  even  though  he  is  con- 
scious there  is  no  evidence  to  corroborate  him  ? 
These  are  speculative  questions,  but  under  the  cau- 
tion exercised  by  a  prudent  court,  in  its  instructions 
to  the  jury,  no  great  harm  need  be  feared.  Still,  we 
believe  that  if,  after  having  made  his  confession  to 
the  prosecuting  attorney,  he  should  be  sworn  on 
behalf  of  the  prosecution,  with  the  full  understand- 
ing that  in  any  event  he  could  never  be  punished 
for  the  offense  charged,  it  would  be  much  the  safer 
rule. 

In  England  the  court  usually  considers  not  only 
whether  the  prisoners  can  be  convicted  without  the 
evidence  of  the  accomplice,  but  also  whether  they 
can  be  convicted  with  his  evidence.  If  therefore 
there  be  sufficient  evidence  to  convict  without 
his  testimony  the  court  will  refuse  to  allow  him 
to  be  admitted  as  a  witness.  Roscoe^s  Cr.  Ev.  120. 
Accomplices  may  in  all  cases  by  permission  of  the 
court  be  used  by  the  government  as  witnesses  in 
bringing  their  associates  to  punishment  Lindsay  v. 
People,  63  N.  Y.  143.  And  although  it  is  in  the  dis- 
cretion of  the  court  to  admit  or  refuse,  yet  in  prac- 
tice this  matter  is  left  almost  entirely  to  the 
discretion  of  the  prosecuting  attorney.  This  at 
least  is  the  practice  in  the  State  of  New  York,  and 
the  court  is  not  likely  to  interfere  except  in  a  case 
where  nnder  all  the  surrounding  circumstances  it  seems 
to  be  necessary,  as  in  the  case  of  People  v.  Whipple, 
9  Cowen,  708  (1827).  In  that  case  the  district  at- 
torney moved  the  court  that  Jesse  Strang,  who  had 
just  been  convicted  by  the  verdict  of  a  jury,  as  a 
principal,  in  the  murder  of  which  Mrs.  Whipple 
stood  charged  as  accessory  before  the  fact,  should  be 
brought  up  and  examined  as  a  witness  on  the  part 
of  the  prosecution.  This  was  objected  to  by  the 
prisoner's  counsel,  and  the  court,  in  a  very  elaborate 
opinion  discussing  the  circumstances  fully,  denied 
the  motion.  The  main  ground  for  the  denial  of 
the  motion  seems  to  have  been  that  Strang  was  tjie 
greater  criminal  of  the  two,  even  conceding  Mrs. 
Whipple  to  be  guilty  of  the  charge  brought  against 
her,  and  that  by  allowing  him  to  testify  there  would 
be  an  implied  condition  of  recommendation  of  par- 
don if  he  told  the  truth.  The  court  propounded  the 
following  significant  question:  **  Why  then  should 
we  select  her  for  punishment  in  preference  to  him?'* 
So  in  a  later  case  where  it  was  sought  to  make  an 
accomplice  a  witness  for  the  government  upon  an 
implied  promise  of  pardon,  the  court  held   **  that  it 


rested  upon  judicial  discretion  and  is  not  at  the 
pleasure  of  the  public  prosecutor.  An  accomplice 
under  an  indictment  for  another  offense,  as  a  gen- 
eral rule,  will  not  be  admitted  as  a  witness  when 
such  fact  is  known  to  the  court,  although  he  testify 
in  good  faith  against  his  accomplice  on  the  trial 
upon  one  indictment,  ho  may  be  tried  upon  the 
other,  and  upon  conviction  punished.  It  would  be 
a  fraud  upon  the  court  and  an  obstruction  of  public 
justice  if  the  public  prosecutor  should  enter  into  an 
agreement  unsanctioned  by  the  court  (if  such  sanc- 
tion could  be  given  in  such  a  case)  offering  immu- 
nity or  clemency  to  several  defendants  in  several 
indictments  upon  the  condition  that  one  of  them 
became  a  witness  for  the  prosecution  upon  still 
other  indictments.     Wright  v.  Rindskoff,  18  Wis. 

The  court  would  also  undoubtedly  interfere  by 
refusing  to  try  a  prisoner  who  had  testified  as  State's 
evidence  against  another  if  it  should  appear  that  the 
prosecuting  officer  was  pursuing  him  in  violation  of 
the  express  or  implied  understanding.  Bishop's  Cr. 
Pro.,  {  1076,  note. 

**  There  is  no  practice  in  this  State  requiring  a 
previous  application  or  a  formal  order  of  the  court 
to  permit  an  accomplice  to  become  a  witness  for  the 
State."  68  N.  Y.  148 ;  12  Hun,  215.  It  is  not  to  be 
understood,  however,  that  in  all  conceivable  situa- 
tions of  an  accomplice  before  the  court  that  it  is  in 
the  discretion  of  the  court  to  allow  him  to  testify 
for  the  People.  The  true  rule  as  to  competency 
seems  to  be.  When  the  persons  indicted  are  all  put 
on  trial  together,  neither  can  be  a  witness  for  or 
against  the  others ;  but  when  they  are  tried  separ- 
ately, though  jointly  indicted,  the  People  may  call 
those  not  on  trial,  though  not  convicted  or  acquit- 
ted or  otherwise  discharged,  with  the  permission  of 
the  court ;  but  they  cannot  be  called  as  witnesses 
for  each  other  though  separately  tried,  while  the  in- 
dictment is  pending  against  them.  If  acquitted 
they  may  be  examined,  and  even  if  convicted,  unless 
it  be  for  a  crime  which  disqualifies,  and  then  sen- 
tence must  have  followed  the  conviction.  When  all 
are  tried  together  if  the  People  desire  to  swear  an  ac- 
complice, he  must  in  some  way  be  first  discharged 
from  the  record.  Wixon  v.  The  People,  5  Park.  Cr. 
126;  Taylor  v.  People,  12  Hun,  218-214. 

When  the  accomplice  is  indicted  separately  from 
the  rest  he  is  of  course  a  competent  witness  for  the 
prosecution,  though  no  disposition  has  been  made 
against  him. 

In  fact,  with  reference  to  his  competency,  an  ac- 
complice jointly  indicted  and  separately  tried  is  in 
the  same  condition  as  one  separately  indicted  or  one 
not  indicted  at  all.  1  Bish.  on  Cr.  Pro.,  J§  1079, 
1080.  One  of  several  persons  indicted,  although 
he  have  pleaded  and  defended  separately,  is  not  a 
competent  witness  for  his  co-defendants  unless  im- 
mediately acquitted  by  a  jury,  joi;  a  noUe  prosequi  en- 
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tered)  or  convicted  and  sentenced  for  an  offense 
which  would  not  disqualify.  Melntyre  v.  PeopU,  9 
N.  Y.  89. 

If  a  witness  who  has  become  State's  evidence 
testifies  corruptly,  or  makes  only  partial  disclosures, 
he  may  then,  having  failed  to  perform  the  condition 
on  which  he  was  admitted,  be  proceeded  against 
for  his  own  crime ;  but  he  is  not  thus  liable  simply 
because  of  a  failure  by  the  jury  to  convict  his 
associates.  "It  rests,"  said  Lord  Mansfield,  "on 
usage,  and  on  the  offender's  own  good  behavior, 
whether  he  shall  be  prosecuted  or  not."  And  where 
an  accomplice,  after  making  a  confession  on  the 
usual  understanding,  refuses  to  testify,  this  confes- 
sion may  be  given  in  evidence  against  him  on  his 
trial.     ChmmontoeaUh  v.  Ktiapp,  10  Pick.  477. 

As  the  accomplice  is  entitled  to  no  protection 
in  respect  to  other  offenses,  he  is  not  bound  to 
answer  questions  relative  to  such  offenses  on  his 
cross-examination.  It  is  not  usual  to  admit  accom- 
plices who  are  charged  with  other  felonies.  In  the 
earlier  State  trials  of  England,  the  protection  and 
countenance  afforded  by  the  courts  to  accomplices, 
spies  and  informers,  was  often  carried  to  great 
lengths;  but  in  modem  times  a  closer  scrutiny  of 
the  evidence  from  such  a  source  is  required,  and 
more  safeguards  for  the  protection  of  the  innocent 
established,  so  that  the  conviction  of  a  prisoner  by 
the  aid  of  an  accomplice  at  the  present  time,  upon 
such  weak  and  insufficient  evidence  as  brought 
Algeron  Sidney  to  the  block,  is  almost  an  impossi- 
bility. 

■  <♦ 

DROIT  D^AUBAINB  AND  THE  CONDITION  OP 
ALIENS  IN  FRANCE. 

II. 

MMOURLON,  whose  RepUitions  du  Code  Civil, 
•  upon  which  the  first  examination  for  the  baccalau- 
reate is  based,  points  out,  at  the  opening  of  his  chapter 
on  the  enjoyment  of  civil  rights,  that  these  rights  are 
of  three  kinds :  civU  properly  so  called,  politfccU,  and 
ptt&iic.  Civil  rights,  as  contra-distinguished  from  po- 
litical rights,  flow  out  of  private  law,  and  may  be 
defined  as  those  **  faculties  which  persons  are  called 
upon  to  exercise  in  their  relations  with  other  persons." 
8uch  are  the  rights  of  property,  and  the  rights  spring- 
ing out  of  domestic  relations.  Political  rights,  on  the 
other  band,  are  such  as  flow  necessarily  from  the  con- 
stitutional law,  or  the  law  regulating  the  relations  be- 
tween the  government  and  the  governor.  Of  these 
the  elective  franchise  is  the  best  example.  But  there 
are  rights  which,  properly  speaking,  are  neither  civil 
nor  political,  such  as  the  right  to  freedom  of  speech 
and  liberty  of  conscience.  They  are  not  civil  because 
they  do  not  go  to  constitute  relations  between  indi- 
viduals. No  more  are  they  political,  for  they  are  exer- 
cised outside  of  all  relations  to  the  government. 
Mouriou,  with  other  civilians,  classes  these  as  public 
rights. 

Now,  to  somewhat  forestall  the  sequel,  every  one 
without  distinction  of  age,  sex  or  nationality,  is,  un- 


der the  French  law,  in  full  enjoyment  and  possession  ' 
of  all  public  righu.  Political  rights  are  so  wholly  dif- 
ferent in  their  nature  that  not  only  do  aliens  have  no 
part  in  them,  but  French  citizens  themselves  enjoy 
them  only  upon  certain  conditions.  As  with  us,  citi- 
zenship alone  does  not  entitle  any  one  to  the  exercise 
of  political  functions,  although  citizenship  is  the  fun- 
damental prerequisite.  I A  the  enjoyment  of  civil 
rights,  nationality  is  the  controlling  element,  and  who- 
soever is  French  is  entitled  to  the  exercise  ef  them 
all .  Thus,  as  to  public  rights  we  And  absolute  equality 
between  native  and  alien,  and  as  to  politietd  rights  in- 
superable inequality.  In  considering  how  far  dvU 
rights  may  be  availed  of  by  aliens,  we  have  to  distiu- 
e^iish  between  the  several  classes  of  aliens.  First, 
those  who  reside  in  France  without  special  authority 
of  the  French  government,  ordinary  olievis,  and  sec- 
ond, those  who  have  acquired  the  benefits  of  a  special 
authorization,  privileged  aliens. 

Let  us  consider  first  the  case  of  the  ordinary  alien, 
and  we  may  now  turn  to  that  article  in  the  Civil  Code 
by  which  the  codifiers  hoped  to  remedy  the  errors  of 
the  revolutionary  system.  Article  11,  the  one  referred 
to,  permits  aliens  to  enjoy  the  same  civil  rights  iu 
France  as  are  accorded  to  the  French  by  the  treaties 
with  the  nation  to  which  the  alien  belongs.  We  find, 
in  two  articles  of  the  Code,  an  application  of  this  sys- 
tem as  its  authors  intended  it.  By  the  provisions  of 
Article  726,  in  default  of  a  treaty,  an  alien  would  be 
incapable  of  acquiring,  by  succession,  the  law  not  per- 
mitting him  to  become  the  heir  even  of  a  Frenchman. 
But  he  was  not  prohibited  from  transmitting  his  prop- 
erty, although  only  his  kinsmen,  who  were  French, 
Would  be  called  to  the  succession,  for  according  to  the 
article  aliens  could  not  succeed.  By  the  terms  of 
Article  912,  an  alien,  in  the  absence  of  a  treaty,  might 
acquire  neither  by  testament  nor  by  donation,  but  this 
did  not  prevent  his  disposing  of  his  property  so  long 
as  he  did  so  only  in  favor  of  Frenchmen.  Thus,  ac- 
cording to  the  Code,  aliens  could  acquire  neither  by 
succession,  by  testament,  or  by  donation,  except  where 
it  was  made  possible  by  treaty  reciprocity. 

However,  this  triple  incapacity  no  longer  exists.  It 
was  finally  removed  by  the  law  of  1819,  which  is  still 
in  force.  This  law  is  as  liberal  as  was  that  of  the  Con- 
stitutional Assembly,  but  proceeded  from  wholly  dif- 
ferent motives  on  the  part  of  its  authors.  France  was 
In  need  of  capital  to  supply  its  financial  and  industrial 
wants,  and  the  rigor  of  the  Code  being  considered  as 
working  a  serious  disadvantage  to  the  nation.  Articles 
728  and  912  were  formally  repealed.  Since  then  aliens 
have  been  able  to  succeed  and  take,  the  same  as 
Frenchmen,  and  independent  of  all  treaties.  But, 
says  Mouriou,  by  the  abrogation  of  Articles  726  and 
912,  the  law  of  1819  did  not  wholly  do  away  with  the 
system  of  reciprocity  established  by  Article  U.  Arti- 
cles 728  and  912,  in  effect,  did  not  alone  constitute  the 
entire  system.  They  were  only  applications  of  it. 
The  principle  remains  then  so  far  as  all  other  civil 
rights  are  concerned." 

Passing  for  the  present  certain  incapacities  of  aliens 
expressly  mentioned  in  the  Code,  we  are  called  upon 
to  consider  shortly  a  controversy  of  long  standing 
among  French  lawyers.  It  is  held  by  one  school  that 
aliens  enjoy  only  those  civil  rights  which  are  conceded 
to  them  either  by  treaty  between  France  and  their 
own  governments  or  by  the  express  or  implicit  pro- 
vision of  the  French  law;  iucapacitv^eing  the  rule. 
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oapaoitj  the  exceptiou.  It  U  claimed  that  if  thU 
theory  were  true,  in  default  of  a  treaty,  an  alien  not 
authorized  to  reside  in  France  could  be  neither  pro- 
prietor nor  creditor;  could  neither  marry  nor  sue; 
but  the  advocates  of  the  theory  meet  this  objection  by 
the  introduction  of  the  element  of  licUural  law.  They 
claim  that  the  rights  of  property,  family,  and  action, 
being  no^urfil  rights,  it  is  not  requisite  that  they  should 
l>e  expressly  conceded,  since  it  is  eiftU  rights  only 
which  require  such  explicit  concession.  The  second 
theory  is  that  aliens  enjoy  the  same  civil  rights  as 
French  citizens,  except  such  as  are  exclusively  ac- 
corded to  the  latter,  and  certain  exceptional  rights 
not  appertaining  to  ordinary  aliens,  except  where 
accorded  by  treaty  conformably  with  the  reciprocity 
principle  of  Article  11;  capacity  thus  being  the  rule, 
and  incapacity  the  exception.  Without  discussing 
the  merits  of  this  controversy,  it  may  be  said  that  the 
latter  theory  is  the  prevailing  one.  The  practical  re- 
sults of  the  two  theories  are  almost  indistinguishable, 
and  it  is  a  condemnable  feature  of  the  first,  that  to 
justify  its  practical  value  It  has  to  have  recourse  to  the 
vague  and  unscientific  dogma  of  the  law  of  nature. 

Mourlon  thus  sums  up  the  rights  of  ordinary  (not 
especially  privileged)  aliens  in  France : 

1st,  They  enjoy  all  public  rights ;  but, 

2d.  They  are  excluded  from  all  political  rights. 

3d.  They  are  possessed  of  all  civil  rights  which  the 
law  has  not  withheld  from  them.  It  prohibits  to  them 
neither  the  right  of  property  nor  the  right  of  mar- 
riage; the  right  of  creditorsblp;  the  right  of  action, 
either  as  defendant  or  as  plaintiff— except  that  in  the 
latter  case  they  are  under  an  obligation  to  furnish  an 
undertaking  for  costs,  etc.  (jtidicatumBolvi)  the  right 
of  standing  in  locopareiUis  (droit  de  tuteUe) ;  nor,  finally, 
the  right  of  adoption .  Consequently  they  may  marry ; 
sue  in  their  own  name  and  without  the  intermediatioi\ 
of  a  special  curator;  acquire  and  dispose  of  property 
by  the  modes  of  acquisition  and  disposition  provided 
by  French  law  and  not  expressly  omitted  from  them ; 
be  either  obligors  or  obligees  in  contracts  with  French 
citizens ;  be  guardians  (txUeufa)^  or  have  guai'dians  ap- 
pointed over  them ;  and  adopt  or  be  adopted. 

The  result  of  this  Is  that  the  law  stands  practically 
where  it  did  after  the  reforms  of  the  constituent  as- 
sembly, and  is  essentially  as  liberal.  But  by  summa- 
rizing the  rights,  other  than  political,  which  aliens  are 
not  permitted  to  enjoy,  and  remembering  that  they 
enjoy  all  civil  rights  save  these,  we  may  get  a  more 
adequate  and  exact  notion  of  the  state  of  the  law. 

First  They  have  no  benefit  of  the  privilege  actor  «e- 
quitur  forum  rei. 

Second,  They  can  appear  as  plaintiflh  in  an  action 
only  upon  condition  of  giving  the /udicotum  solvU 

Third,  They  cannot  take  advantage  of  a  general  as- 
signment to  their  creditors. 

Fourth,  Their  status  and  capacity  are  governed  not 
by  the  French  law  but  by  that  of  their  own  country. 

Prior  to  1867,  they  were  subject  to  arrest  in  civil  ac- 
tions where  in  like  circumstances  citizens  were  ex- 
empt; but  this  is  no  longer  the  case* 

Article  U  being  still  operative  to  the  extent  already 
pointed  out,  and  requiring  treaty  reciprocity  for  cer- 
tain purposes,  to  acquire  knowledge  of  the  measure  of 
the  civil  rights  of  an  American  in  France,  it  would  ap- 


pear to  require  an  examination  of  the  treaty  of  1853, 
by  which  it  was  undertaken  to  regelate  this  matter  so 
far  as  the  relations  between  citizens  of  France  and  the 
United  States  were  concerned,  but  such  examination 
would  disclose  the  existence  of  no  exceptional  right  or 
privilege  in  favor  of  Americans,  and  not  existing  un- 
der the  general  law. 

Allusion  has  been  already  made  to  a  second  or  priv- 
ileged class  of  aliens,  those  authorized  by  government 
to  fix  their  domicile  in  France.  So  far  as  the  enjoy- 
ment of  civil  rights  Is  concerned,  this  class  of  aliens 
are  on  an  equality,  to  all  intents  and  purposes,  with 
French  citizens,  but  the  equality  is  not  quite  perfect. 
Thus  their  legal  stahis  is  still  governed  by  the  law  of 
their  own  country,  if  they  have  any,  otherwise  by 
French  law.  And  again,  French  citizens,  deriving 
their  rights  from  the  law,  can  only  be  deprived  of  them 
by  process  of  law;  but  all  such  exceptional  rights  as 
accrue  to  aliens  because  of  a  special  authority  to  es- 
tablish a  residence  in  France  may  be  withdrawn  by 
the  governmental  power  which  has  granted  them. 
Further,  French  citizens  enjoy  their  civil  rights  al- 
ways, in  or  out  of  France;  aliens  only  upon  condition 
of  residence  in  France. 

Authority  to  become  domiciled  in  France  may  be  so- 
licited by  any  alien,  even  by  those  who  without  desir- 
ing to  be  naturalized  wish  to  settle  in  the  country  for 
a  longer  or  shorter  time,  and  it  is  for  the  government 
to  determine  whether  such  privilege  shall  be  g^nted. 
In  this  respect  the  French  law  is  more  liberal  than  our 
own  under  which  all  special  privileges  look  toward  ul- 
timate naturalization.  As  for  the  rules  and  principles 
of  naturalization  in  France,  they  are  not  within  the 
scope  of  this  essay.  Suffice  it  to  say  that  aliens  may 
acquire  citizenship  by  benefit  of  law,  as  by  birth,  mar- 
riage, etc. ;  by  naturalization^  as  after  a  residence  of 
three  years  after  authorization ;  or  by  the  annexation^ 
of  territory  to  France. 

Such,  then,  Is  the  spirit  of  the  French  law.  The 
alien  may  never  participate  directly  in  those  rights 
which  flow  out  of  the  personal  law,  by  which  law  per- 
sonal capacity,  the  peculiar  constitution  of  the  family, 
minority  and  majority,  the  legitimacy  of  children, 
marital  authority  and  parental  power,  are  regulated 
and  controlled;  but  in  this  respect  continues  to  be 
governed  by  the  particular  laws  of  his  own  nation. 
'*But,*'  in  the  words  of  M.  Laferrlere,  **the  right  to 
contract,  to^  sell,  to  acquire  property,  movable  and 
immovable,  to  succeed  to  his  next  of  kin,  to  transmit 
by  way  of  succession,  donation,  testament,  and  gener- 
ally all  the  rights  which  are  inclosed  in  the  vast  circle 
of  commerce  and  of  prosperity,''  are  placed  at  the  dis- 
posal of  **  foreigners  and  of  the  great  human  family," 
but  to  be  exercised  by  them  conformably  to  the  terri- 
torial laws  of  France. 

In  respect  to  liberality  toward  strangers,  France,  to- 
day, stands  in  advance  of  the  rest  of  Burope.  But 
throughout  Christendom  the  principle  of  isolation, 
which  dominated  in  ancient  societies,  has  given  way 
to  that  of  intercommunion  and  interdependency.  If 
there  are  in  our  laws,  and  In  those  of  the  great  Euro- 
pean States,  survivals  of  principles  Inherited  from  the 
old  time  when  all  beyond  the  borders  were  enemies, 
we  may  still  rest  confident  that  being  opposed  to  the 
fundamental  laws  of  social  progress  as  defined  by 
our  legists  and  sociologists,  these  lingering  relics  of 
barbarism  will  be  outgrown,  and  laws  of  alienage  be 
practically  regarded  as  mere  legal  archaisms. 
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COMMUTATION  OF  PUNISHMENT  FOR  CRIME 

VALID  WITHOUT  ACCEPTANCE  BY 

CONVICT. 

SUFRBME  COURT  OF  OHIO,  DBCEBCBBB,  1877.* 

In  ths  Mattkb  or  Sabah  M.  Victor. 

A  ooromutatioD.  by  the  governor,  of  the  puntsbment  of  a 
lunatic  convict,  who  was  sentenced  to  be  hung,  to  Im- 
prisonment  for  life,  held  to  be  valid  and  to  take  effect 
without  the  acceptance  or  assent  of  the  convict,  and  It 
could  not  be  defeated  or  Invalidated  by  the  convict's 
rejection  or  refusal  of  it  when  restored  to  reason. 

Commutation  Is  not  a  conditional  pardon,  but  the  substi- 
tution of  a  lower  for  a  higher  grade  of  punishment,  and 
Is  presumed  to  be  for  the  culprit's  benefit. 

ERROR  to  the  Court  of  Common  PleM  of  Franklin 
county. 

At  the  May  term,  1868,  of  the  Court  of  Common 
Pleas  of  Cuyahoga  county «  Sarah  M.  Victor  was  con- 
victed of  mnrder  in  the  first  degree,  and  sentenced  to 
be  executed  on  the  20th  of  August  of  the  same  year. 
On  the  15th  of  July,  1868,  the  convict  having  become 
insane,  the  governor  suspended  the  ezeoutiou  of  her 
sentence  until  the  20th  of  Novemt>er,  1868,  and,  by  his 
order,  she  was  confined  in  the  Northern  Lunatic  Asy- 
lum. On  the  12th  of  November,  1868,  the  prisoner 
still  being  insane,  the  governor  commuted  her  punish- 
ment to  imprisonment  in  the  penitentiary  in  solitary 
confinement  for  life.  The  governor's  warrant  of  com- 
mutation was  directed  and  delivered  to  the  sheriff  of 
Cuyahoga  county.  In  pursuance  of  the  command  of 
the  warrant,  the  prisoner  was  taken  from  the  asylum 
and  committed  to  the  penitentiary.  She  has  never 
accepted  or  given  her  consent  to  the  commutation. 
She  remained  in  the  penitentiary  until  the  8th  day  of 
January.  1876,  when,  her  reason  having  been  restored, 
she  refused  to  assent  to  the  commutation  of  her  pun- 
ishment, and  procured  from  the  Court  of  Common 
Pleas  of  Franklin  county  a  writ  of  habeas  corpus 
against  the  warden  of  the  penitentiary,  claiming  that 
she  was  entitled  to  be  set  at  liberty.  Upon  the  hear- 
ing of  the  matter,  the  facts  above  recited  having  been 
shown,  the  court  held  that  the  prisoner  never  having 
accepted  the  commutation,  she  was  retained  in  the 
penitentiary  without  warrant  of  law ;  but  that  she 
was  not  entitled  to  be  set  at  liberty,  because  she  was, 
**  in  law,  an  escaped  prisoner,  after  conviction .  **  And 
thereupon,  the  court  ordered  that  she  be  discharged 
from  confinement  in  the  penitentiary,  and  that  *"  she 
be  delivered  to  the  sheriff  of  Cuyahoga  county,  to  be 
further  dealt  with  by  the  Court  of  Common  Pleas  of 
that  county,  according  to  law.*' 

To  reverse  this  judgment  and  order  of  the  Court  of 
Common  Pleas  of  Franklin  county,  and  have  the 
prisoner  remanded  to  the  penitentiary,  the  present 
warden  of  the  penitentiary,  who  is  the  successor  of 
the  officer  from  whose  custody  she  was  taken,  has 
filed  his  petition  in  error  here. 

A,  JET.  Fritchey  and  Converse,  Woodbury  Ss  Booths  for 
Mrs.  Victor. 

John  LUtte,  Attomey-Oenerdl,  for  the  State. 

WEIX3H,  C.  J.  The  only  question  Involved  in  the 
case  is  whether  the  prisoner's  acceptance  of  the  com- 
mutation is  essential  to  its  validity.  Or,  to  state  the 
question  more  generally,  has  the  governor  of  Ohio, 
under  our  present  Constitution  and  laws,  power  to 

*  To  appear  in  81  Ohio  St  Bep. 


commute  the  sentence  of  a  lunatic,  without  her  con- 
sent ?  We  have  no  hesitation  in  answering  this  ques- 
tion in  the  affirmative. 

A  commutation  is  not  a  conditional  pardon ;  nor  is 
it  simply  the  substitution  of  one  punishment  for  an- 
other. In  its  legal  acceptation,  it  is  a  change  of  pun- 
ishment from  a  higher  to  a  lower  degree,  in  the  scale 
of  crimes  and  penalties  fixed  by  the  law,  and  is  pre- 
sumed, therefore,  to  be  beneficial  to  the  convict.  It  is 
an  act  of  executive  clemency,  equally  as  a  pardon, 
only  in  a  less  degree. 

Ill  England,  the  pardoning  power  could  be  exercised 
by  Parliament :  and  a  pardon  granted  by  Parliament 
needed  not  to  be  accepted  by  the  culprit  in  order  to 
render  it  effective.  In  the  absence  of  constitutional 
provision,  it  seems,  therefore,  to  be  a  power  belonging 
to  the  legislative  department.  By  our  Constitution, 
this  power  is  vested  exclusively  in  the  governor  of  the 
State.  Whether,  under  this  constitutional  provision, 
and  in  the  absence  of  any  legislation  on  the  subject,  a 
pardon  or  commutation  of  punishment,  by  the  gov- 
ernor, would  be  operative  without  the  assent  or  ac- 
ceptance of  the  convict,  is  a  question  not  involved  in 
the  present  case.  This  constitutional  provision  vests 
the  whole  pardoning  power  in  the  governor,  and  I  see 
now  no  good  reason  why  the  power  should  not  be  held 
to  be  as  effective  and  plenary  in  his  hands,  as  it  would 
have  been  if  left  to  the  legislative  department.  But 
we  need  not,  and  do  not,  now  undertake  to  decide 
this  question. 

The  case  is  amply  provided  for  by  statute.  The 
fifty-eighth  section  of  the  act  of  April  7, 1866  (8.  &  C. 
860),  which  was  in  force  at  the  date  of  the  commuta- 
tion, provides :  *'  That  if  any  person,  after  being eon- 
vioted  of  any  crime  or  misdemeanor,  and  before  the 
execution,  in  whole  or  in  part,  of  the  sentence  of  the 
court,  becomes  insane,  it  shall  be  the  duty  of  the  gov- 
ernor of  the  State  to  inquire  into  the  facts,  and  he 
^may  pardon  such  lunatic,  or  commtUet  or  suspend,  for 
the  time  being,  the  execution,  in  such  manner  and  for 
such  period  as  he  may  think  proper." 

Here  is  absolute  power  given  the  governor  to  com- 
mute the  punishment  of  a  lunatic,  uncoupled  with  any 
condition  requiring  assent.  A  lunatic  is  incapable  of 
giving  assent,  and  the  power  to  pardon  or  commute 
his  punishment  is  necessarily  a  power  to  do  so  with- 
out the  consent  of  the  lunatic.  The  Legislature  has 
plenary  power  to  prescribe  the  punishment  of  crimes 
and  offenses,  and  can  exercise  that  power  without  con- 
sulting the  offender.  Where  the  punishment  of  a 
lunatic  is  commuted  under  this  statute,  the  substituted 
punishment  is  a  punishment  prescribed  by  law,  equally 
as  if  it  had  been  the  only  punishment  provided  for  the 
ofibnse,  or  the  punishment  inflicted  by  the  sentence  of 
the  court.  In  substance  and  effect,  the  law  declares 
that  any  person  convicted  of  murder  in  the  first  de- 
gree, and  afterward  becoming  a  lunatic,  shall  be  im- 
prisoned in  the  penitentiary  for  life,  if  the  governor, 
by  his  warrant,  shall  substitute  that  punishment  for 
the  death  penalty.  As  soon  as  the  commutation  is 
made,  the  new  penalty  becomes  the  one  fixed  by  law, 
and  the  original  penalty  cannot  be  restored.  The 
words  **for  the  time  being,"  in  the  section  of  the 
statute  referred  to,  do  not  relate  to  commutations  or 
pardons,  but  merely  to  cases  where  the  execution  is 
suspended. 

The  judgment  must  be  reversed,  and  the  prisoner 
remanded  to  the  warden  of  the  penitentiary. 
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UABILrriES   OF  HOLDERS   OF  CORPORATE 
STOCK  AS  COLLATERAL  SECURITY. 


SUPRBMB  OOUBT  OF  THE  UNITED  STATES,  OCTO- 
BSB  TERM,  18T7. 


Pullman,  plaintiff  In  error,  v.  Upton. 

An  assignee  of  corporate  stock  who  has  caused  it  to  be 
transferred  to  himself  on  the  books  of  the  company 
and  holds  it  as  collateral  security  for  a  debt  due  from 
his  assignor,  is  liable  for  unpaid  balances  thereon  to 
the  company  or  to  the  creditors  of  the  company  after 
it  has  become  bankrupt. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois.  Action  by 
Clark  W.  Upton,  assignee  in  bankruptcy  of  the  Great 
Western  Insurance  Company,  against  Albert  B.  Pull- 
man, a  stockholder,  to  enforce  payment  of  unpaid 
balance  on  stock.  Pullman  held  the  stock  as  collat- 
eral secority  for  a  debt.  The  facts  appear  in  the  opin- 
ion. 

Mr.  Jostice  Stbono  delivered  the  opinion  of  the 
court. 

The  eridenoe  to  which  the  defendant  below  objected, 
and  to  the  admission  of  which  he  took  exception,  was 
quite  unimportant.  Its  object  was  to  prove  the  exist- 
ence of  the  corporation  and  the  increase  of  the  cor- 
porate stock.  Bat  the  existence  of  the  corporation 
was  admitted  by  the  defendant's  plea  of  non-assump- 
sit, and  whether  the  corporate  stock  had  been  prop- 
erly increased  was  a  qoestion  the  State  only  could 
raise.  It  is  well  settled  that  in  a  suit  by  a  corporation 
a  plea  of  the  general  issue  admits  the  competency  of 
the  plaintiff  to  sue  as  snoh.  Society  for  the  Propaga- 
tion of  the  Oospel  v.  The  Towh  of  PatUet,  4  Pet.  480. 
The  first  three  assignments  of  error  may,  therefore, 
be  dismissed  without  further  consideration. 

That  the  fourth  and  fifth  assignments  are  without 
merit,  plainly  appears  in  the  report  of  Sanger  v.  Up- 
iorvy  91  U.  S.  66,  where  a  similar  order  and  notice  to 
the  stockholders  was  held,  not  merely  sufficient,  but 
conclusive  as  to  the  right  of  the  assignee  to  bring  suit 
to  enforce  the  payment  of  unpaid  balances  due  for  the 
corporate  stock. 

The  only  question  remaining  is  whether  an  assignee 
of  corporate  stock,  who  has  caused  it  to  be  transferred 
to  himself  on  the  books  of  the  company,  and  holds  it 
as  collateral  security  for  a  debt  due  from  his  assignor, 
is  liable  for  unpaid  balances  thereon  to  the  company, 
or  to  the  creditors  of  the  company,  after  it  has  be- 
come bankrupt. 

That  the  original  holders  and  the  transferees  of  the 
stock  are  thus  liable  we  held  in  Uptof\  v.Tribilcock^  Saw- 
yer V.  Upton,  and  Master  v.  Upton,  91  U.  S.  45, 56,  and  65, 
and  the  reasons  that  controlled  our  judgment  in  those 
oases  are  of  equal  force  in  the  present.  The  creditors 
of  the  bankrupt  company  are  entitled  to  the  whole 
capital  of  the  bankrupt,  as  a  fund  for  the  payment  of 
the  debts  due  them.  This  they  cannot  have  if  the 
transferee  of  the  shares  is  not  responsible  for  what- 
ever remains  unpaid  upon  his  shares,  for  by  the  trans- 
fer on  the  books  of  the  corporation  the  former  owner 
is  discharged.  It  makes  no  difference  that  the  legal 
owner,  that  is,  the  one  in  whose  name  the  stock  stands 
on  the  books  of  the  corporation,  is  in  fact  only,  as  be- 


tween himself  and  his  debtor,  a  holder  for  security  of 
the  debt,  or  even  that  he  has  no  beneficial  interest 
therein.  This  was  ruled  in  The  Newry,  etc,^  Railway 
Company  v.  Moss  A  Co.,  14  Beav.  64.  In  that  case  it 
was  said  that  only  those  persons  who  appear  to  be 
shareholders  on  the  register  of  the  company  are  liable 
to  pay  calls.  In  re  Phoenix  Life  Ins.  Co.,  Hoorc's 
Case^  2  Johns.  &  Homing,  229,  it  appeared  that  certain 
shares  had  been  settled  upon  Hoare  and  others  as 
trustees  in  a  marriage  settlement.  The  trustees  had 
no  beneficial  interest,  but  they  were  registered  as 
shareholders,  with  the  word  **  trustees  **  added  in  the 
margin  of  the  register,  and  they  receipted  for  divi- 
dends as  trustees.  It  was  held  by  Vice-Chancellor 
Wood  that  they  were  liable  as  contributories  to  the 
full  extent,  and  not  merely  to  the  extent  of  the  trust 
estate.  It  was  said  **  a  person  who  is  a  shareholder  is 
absolutely  liable,  although  he  may  be  bound  to  apply 
the  proceeds  of  the  shares  upon  a  trust.*'  In  the  case 
of  The  Empire  City  Bank,  8  Abb.  Pr.  (N.  Y.)  192,  re- 
ported also  in  18  N.  Y.  200,  the  Court  of  Appeals  held 
persons  responsible  as  stockholders  in  respect  to  the 
stock  standing  in  their  names  on  the  books  of  the 
bank,  though  they  held  the  stock  only  by  way  of  hy- 
pothecation as  collateral  security  for  money  loaned, 
and  they  were  held  liable  for  an  amount  equal  to  their 
stock  for  the  unsatisfied  debts  of  the  bank.  In  ^cl- 
derly  v.  Storm  ei  oL,  6  Hill,  624,  it  appeared  that  one 
Bush,  in  1837,  being  indebted  to  the  defendants,  trans- 
ferred to  them  on  the  books  of  a  company  certain 
shares  of  stock  and  delivered  to  them  the  usual  cer- 
tificates. On  receiving  the  certificates  the  defendants 
gave  Bush  a  receipt,  stating  they  had  received  the 
stock,  which  they  were  to  dispose  of  at  any  time  for 
$200  per  share,  applying  the  proceeds  to  the  payment 
of  the  notes  which  Bush  owed  them,  or  if  not  sold 
when  the  notes  should  be  paid,  to  return  the  scrip  to 
Bush  or  account  for  it.  The  last  of  the  notes  was 
paid  in  September,  1888,  and  the  defendants  returned 
the  scrip  to  Bush,  giving  also  a  power  of  attorney  for 
the  transfer  of  the  stock.  The  retransfer  was  not 
made,  however,  until  March  2, 1840,  and  the  defend- 
ants were  held  liable  as  stockholders  for  a  debt  of  the 
company  contracted  in  January,  1840,  and  this,  it  was 
said,  would  be  the  law  though  the  plaintiff  may  not 
have  known  at  the  time  he  trusted  the  company  that 
the  defendants  could  be  reached.  So  in  Holyoke  Dank 
V.  Bumham,  11  Cush.  188,  it  was  decided  that  a  trans- 
fer of  stock  on  the  books  of  the  bank,  intended 
merely  to  be  held  as  collateral  security,  makes  the 
holder  liable  for  the  bank  debts.  It  was  said  the  cred- 
itor is  to  be  considered  the  absolute  owner,  and  that 
his  arrangement  with  his  debtor  cannot  change  the 
character  of  the  ownership.  And  in  Wheelock  v.  Kort 
etaLy  77  BL  296,  the  doctrine  was  asserted  that  when 
shares  of  stock  in  a  banking  corporation  have  been 
hypothecated  and  placed  in  the  hands  of  the  trans- 
feree, he  will  be  subjected  to  all  the  liabilities  of  or- 
dinary owners,  for  the  reason  that  the  property  is 
in  his  name,  and  the  legal  ownership  appears  to  be  in 
him. 

These  decisions  are  sufficient  to  vindicate  the  judg- 
ment of  the  court  below.  The  case  of  the  plaintiff 
in  error  is  a  hard  one,  but  he  cannot  be  relieved 
consistently  with  due  observance  of  well-established 
law. 

The  judgment  of  the  Circuit  Court  Is  aflbrmed. 
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LOANS  MADE  BY  CORPORATION  IN  VIOLA- 
TION OF  CHARTER. 

UNTPBD  8TATBS  CIRCITIT  OOURT,  NORTHERN  DIS- 
TRICT OP  ILLINOIS,  APRIL  27,  1878. 

MuTUAii  Life  Insuranob  Compant  v.  Weloox. 

A  New  York  life  Insuranoe  oompaDy  was  required  by  its 
charter  to  Invest  its  capital  and  income  in  mortffaffes 
on  real  estate  in  New  York  State,  or  in  United  SUtes 
or  New  York  State  stocks.  It  loaned  money  on  an  in- 
dividual note.  Held,  that  the  maker  of  the  note  could 
not  set  up  that  the  note  was  invalid,  by  reason  of  the 
company  having  no  authority  under  Its  charter  to  make 
theloaa. 

ACTION  oa  promissory  note.  The  facts  appear  in 
the  opinion. 

Bix)DGBTT,  J.  Tliis  is  a  suit  upon  a  promissoiy 
note  executed  by  Mr.  Cronichite,  payable  to  Merrill  and 
Ferguson,  and  guaranteed  by  Wilcox.  The  note  bears 
date  June  29, 1875,  for  the  sum  of  $10,000.  The  facts 
surrounding  the  transaction  are  these:  The  Mutual 
Life  Insurance  Company  is  a  corporation  created  In 
the  State  of  New  York,  and  deriving  its  powers  from 
the  cliarter  granted  by  the  State  of  New  Yorlc,  and 
certain  of  the  general  laws  of  that  State. 

The  provisions  of  its  cliarter  applicable  to  this  case 
are  sections  0, 10  and  U. 

§  9.  It  sliall  be  lawful  for  the  said  corporation  to  in- 
vest the  said  premiums  in  the  securities  designated  in 
the  two  following  sections    ♦    ♦    ♦    . 

8 10.  The  whole  of  the  premiums  received  for  Insor- 
anoe  by  said  corporation,  ♦  *  ♦  shall  be  invested 
in  bonds  and  mortgages  on  unincumbered  real  estate 
within  the  State  of  New  York ;  the  real  property  to 
secure  such  investment  of  capital  shall,  in  every  case, 
be  worth  twice  the  amount  loaned  thereon. 

8  U.  The  trustees  shall  have  power  to  invest  a  cer- 
tain portion  of  the  premiums  received,  not  to  exceed 
one-half  thereof,  in  public  stocks  of  the  United 
States,  or  of  this  State,  or  of  any  incorporated  city 
in  this  State. 

Mr.  Cronkhite  was  the  agent  of  the  plaintiff  in  this 
city.  In  the  month  of  June,  1875,  he  applied  to  the 
plaintiff  for  a  loan  of  money,  stating  to  them  that  his 
interests  required  that  he  should  raise  the  sum  of 
$10,000;  that  it  was  very  difficult  for  him  to  attend  to 
other  business  here,  as  their  agent,  and  at  the  same 
time  make  necessary  changes  in  his  own  afEcdrs.  Con- 
siderable discussion  and  correspondence  took  place 
between  the  parties  in  regard  to  this  matter;  and  fi- 
nally the  company  concluded  to  let  him  have  the 
money.  But  they  directed  Merrill  and  Ferguson,  who 
were  the  general  agents  in  the  north-west,  of  the  plain- 
tiff, to  advance  the  money,  and  the  note  was  taken  by 
Merrill  and  Ferguson,  and  assigned  by  them  to  the 
company.  This  note  was  guaranteed  by  Mr.  Wilcox, 
in  due  form ;  and  at  the  same  time,  and  simidtane- 
ously  with  giving  the  notes,  Cronkhite  gave  to  the  com- 
pany an  assignment  of  all  his  interests  in  the  renewiOs, 
as  they  are  called.  It  was  claimed  on  the  part  of  the 
defendant,  that  Cronkhite,  as  the  agent  of  the  com- 
pany, had  a  vested  right  In  the  commissions  upon  the 
premiums,  which  should  be  paid  upon  certain  policies 
which  he  had  placed  as  the  agent  of  the  company. 

Shortly  after  this  note  was  given,  or  perhaps  simul- 
taneously with  giving  it,  the  money  was  remitted  to 
Mr.  Cronkhite  by  Merrill  and  Ferguson;  but  Cronk- 


hite continued  to  collect  these  premiums  and  receive 
them ;  did  not  remit  to  the  company,  but  retained  in 
his  own  hands  all  the  premiums  to  which  he  was  en- 
titled as  the  agent  of  the  company,  from  tliat  time  on 
until  January,  when  bis  defalcation  was  dDsoovered. 

It  is  claimed  fintj  that  this  note  is  vitra  vires ;  that 
this  company  had  no  right  to  loan  this  money  to  Cronk- 
hite on  the  security  of  this  note ;  and 

Secondly,  That  the  company  has  been  reimbursed 
by  the  collection  of  the  premiums  upon  policies  wliich 
Cronldiite  had  placed,  and  upon  which  he  was  enti- 
tled to  commissions. 

With  reference  to  the  Jir9t  question  —  that  of  the 
power  of  the  company  —  there  is  a  class  of  old  cases 
in  the  State  of  New  York,  which,  perhaps,  go  to  the 
extreme  extent  of  holding  that  this  company,  beinfc 
by  its  cliarter  directed  to  invest  its  funds  in  a  certain 
manner,  all  other  methods  of  investing  its  funds  are 
excluded ;  and  even  securities  given  for  such  invest- 
ments are  void.  But  there  is  no  case  that  is  just 
parallel  with  this  that  is  cited  by  counsel,  and  none 
which  I  have  found.  The  later  New  York  cases,  and 
the  later  cases  all  through  the  United  States,  do  not 
go  to  the  extent  of  the  New  York  cases,  which  were 
cited  by  the  defendant,  and  I  think  the  settled  rule 
now  is,  that  the  question  of  how  this  company  shaU 
invest  its  funds  is  a  question  between  itself  and  the 
sovereignty  that  created  it,  and  not  a  question  l>e- 
tween  the  borrowers  and  the  company.  That  it  does 
not  lie— in  other  words— in  the  mouth  of  this  de- 
fendant, to  charge  that  this  security  is  void. 

The  money  was  advanced  upon  the  faith  of  this  se- 
curity. But  whether  the  company  liad  the  power  to 
take  tills  security  or  not,  is  a  question  the  defendant 
has  no  right  to  raise. 

There  is  a  large  number  of  cases  that  have  arisen 
lately,  under  the  United  States  National  Bank  Act, 
that  are  very  analogous  to  this;  where  the  l>ank  is 
positively  prohibited  by  the  act  from  loaning  more 
than  ten  per  cent  of  its  capital  to  any  one  person,  and 
yet  the  courts  have  held  that  securities  given  on  such 
loans,  In  excess  of  ten  per  cent,  were  valid,  and  that 
it  does  not  lie  in  the  mouth  of  the  party  who  bor- 
rowed the  money  of  the  company  to  object  to  a  viola- 
tion of  this  rule.  Any  other  rule  than  this  would 
make  the  policy-holders  and  parties  interested  in  the 
funds  of  this  company  entirely  remediless.  Supix>se 
that  the  directors  of  this  corporation,  induced  by  the 
larger  rate  of  interest  which  is  usually  proffered  in  the 
western  States,  or  outside  of  New  York,  had,  instead 
of  loaning  their  money  upon  New  York  State  security, 
seen  fit  to  invest  largely  in  securities  in  the  State  of 
Illinois,  would  the  stockholders  have  to  lose  It  all  sim- 
ply because  their  directors  had  violated  the  charter? 
It  would  seem  to  me  a  very  harsh  rule  to  say  ttiat 
the  parties  interested  in  this  fund  should  be  the  losers 
simply  from  this  violation  of  the  compauy*s  charter; 
a  question  simply  between  the  sovereignty  and  the 
corporation  itself. 

Some  force  may  also  be  given  to  the  suggestion  that 
this  was  an  isolated  transaction  made  between  the 
company  and  its  agent,  and  not  a  general  change  in 
the  policy  or  business  of  the  company. 

But  the  same  section  which  I  have  just  read,  for  in- 
stance, requires  that  the  funds  of  the  comi>any  shall 
be  invested  on  unincumbered  real  estate.  Suppose 
that  the  directors  had  made  loans  to  a  man  in  the 
State  of  New  York,  upon  incumbered  real  estate, 
would  it  lie  in  his  mouth  to  say  thi^hat  loan^was 
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void  beoaose  there  was  a  mortgage  on  the  property 
prior  to  the  mortgage  of  the  company  for  the  debt  ? 

The  same  section  also  provides  that  the  real  estate 
shall  be  at  least  doable  the  yalae  of  the  amount 
loaned. 

Now,  the  same  role  that  is  invoked  here  on  the  part 
of  the  defense  would  entitle  a  man  in  the  State  of 
New  York,  who  has  borrowed  this  fund,  to  say  that 
the  security  for  the  loan  was  void  because  the  property 
was  not  of  double  the  value;  that  the  directors  had 
exceeded  their  power,  and  the  note  or  obligation  was 
ultra  vfres.  I,  therefore,  conclude  that  the  defense  of 
want  of  power  to  make  this  loan  here,  and  consequent 
invalidity  of  the  note,  Is  not  well  taken. 

The  next  objection  is,  that  the  company  has  been 
paid  by  the  collections  of  commissions  which  ought  to 
have  gone  to  Croukhite,  and  which  should  be  applied 
in  liquidation  of  this  note. 

As  I  have  already  said  in  stating  the  facts,  Cronk- 
hite,  during  the  time  he  remained  the  company's  agent, 
after  the  giving  of  this  note,  retained  all  the  commis- 
sions in  his  hands,  and  the  company  received  no  com- 
missions from  him  while  he  remained  the  company's 
agent.  It  may  be  a  very  important  question  whether 
Mr.  Cronkhite  is  entitled  to  draw  any  commissions 
after  his  agency  ceased. 

On  general  principles  I  would  be  inclined  to  hold 
that  the  insurance  company  would  certainly  have 
made  a  very  improvident  and  unbusiness-like  contract 
to  agree  to  pay  an  agent  commissions  on  collections 
after  he  had  ceased  to  be  worthy  of  their  confidence 
as  an  agent  to  make  collections. 

But  whether  that  is  so  or  not,  I  am  satisfied  that  this 
defense,  if  available  at  all,  can  only  be  made  in  a  court 
of  equity  where  an  account  can  be  stated,  and  it  can 
be  ascertained  how  much  this  company  has  collected 
that  ought  to  be  applied  upon  this  claim. 

I  do  not  intend  to  co^umit  myself  by  saying  that  the 
defense  could  be  made  applicable  even  in  equity; 
but,  if  at  all  available  it  must  be  maintained  in 
equity. 

I  shall,  therefore,  find  the  issues  in  this  case  for  the 
plaintiir,  and  assess  tho  damages  at  the  amount  of  the 
note. 

JURISDICTION  OF  UNITED  STATES  CIRCUIT 
COURTS. 

UNITED  8TATBS  BUPllBiaOOUBT,  OOTOBBR  TERM, 

1878. 

Ex  PABTI  SCHOUiVNBSBOSB. 

A  statute  of  Pennsylvania  requires  every  insurance  com- 
pany from  without  the  State,  as  a  oonditioo  for  dolns 
business  therein,  to  stipulate  that  any  legal  process  af- 
feoting  it  may  l>e  served  on  a  designated  agent  within 
the  State  or  on  the  insurance  commissioner,  and  that 
such  service  shall  have  the  same  effect  as  if  served  per- 
sonally within  the  State.  Held,  that  original  process 
from  tne  United  States  Circuit  Court  served  in  Pennsyl- 
vania upon  the  designated  agent  of  a  non-resident  insur- 
ance company,  giving  the  stipulation  mentioned,  would 
give  Jurisdiction  to  the  court  under  the  act  of  1875  (18 
Stat.  470),  the  company  being  "  found  "  within  the  dis- 
trict. 

PETITION  for  a  writ  of  mandamus.    The  facts  ap- 
pear in  the  opinion. 
Mr.  Chief  Justice  Waits  delivered  the  opinion  of 
the  court. 

This  is  a  petition  for  a  writ  of  mandamus,  requiring 
the  judges  of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  to  hear  and 
detennine  certain  suits  brought  in  that  court  in  favor 


of  the  relators  against  a  number  of  insurance  compa 
nies  incorporated  by  the  laws  of  other  States,  but  do- 
ing business  in  that  State  under  a  license  granted  pur- 
suant to  a  statute  regulating  that  subject.  The  Circuit 
Court  declines  to  entertain  jurisdiction  of  the  causes 
for  the  reason,  as  is  alleged,  that  the  defendant  com- 
panies were  not,  *'  at  the  commencement  of  the  re- 
spective suits,  or  at  any  time,  inhabitants  of  or  found 
in  the  said  district."  This  presents  the  only  question 
in  the  case,  as  it  is  conceded  that  the  citizenship  of  the 
parties  is  such  as  to  give  the  court  jurisdiction  if  the 
several  defendants  can  be  sued  in  the  district  without 
their  consent. 

A  statute  of.  Pennsylvania  provides  that  **no  insur- 
ance coqipany  not  of  this  State,  nor  its  agents,  shall 
do  business  in  this  State  until  he  has  filed  with  the  in- 
surance commissioner  of  this  State  a  written  stipula- 
tion, duly  authenticated  by  the  company,  agreeing 
that  any  legal  process  affecting  the  company  served  on 
the  insurance  commissioner,  or  the  party  designated 
by  him,  or  the  agent  specified  by  said  company  to  re- 
ceive service  of  process  for  the  said  company,  shall 
have  the  same  effect  as  if  served  personally  on  the  com- 
pany within  this  State,  and  if  such  company  should 
cease  to  maintain  such  agent  in  this  State  so  desig- 
nated, such  process  may  thereafter  be  served  on  the 
insurance  commissioner;  but  so  long  as  any  liability 
of  the  stipulating  company  to  any  resident  of  this 
State  continues,  such  stipulation  cannot  be  revoked  or 
modified,  except  that  a  new  one  may  be  substituted, 
so  as  to  require  or  dispense  with  the  service  at  the  of- 
fice of  said  company  within  this  State,  and  that  such 
service  of  process  according  to  this  stipulation  shall  be 
sufficient  personal  service  on  the  company .  The  term 
*  process  *  includes  any  writ  of  summons,  subpoena,  or 
order  whereby  any  action,  suit,  or  proceedings  shall  be 
commenced,  or  which  shall  be  issued  in  or  upon  any 
action,  suit,  or  proceedings  brought  in  any  court  of 
this  Commonwealth  having  jurisdiction  of  the  subject- 
matter.*'— (Laws  of  Penn.,  1873,  p.  27,  §  13.) 

The  return  to  the  rule  to  show  cause  admits  that  all 
the  defendant  companies  were  doing  business  in  the 
State  under  this  statute,  and  that  their  designated 
agents  were  duly  served  with  process  in  each  of  the 
suits.  For  the  purposes  of  this  hearing  the  fact  of  due 
service  upon  the  agents  must  be  considered  as  estab- 
lished. If  in  reality  it  is  not  so,  the  court  below  will 
not  be  precluded  by  any  thing  in  this  proceeding  from 
inquiring  into  the  truth  and  acting  upon  the  facts  as 
they  are  found  to  exist. 

The  act  of  1875,  determining  the  jurisdiction  of  the 
Circuit  Courts  (18  Stat.  470),  and  which  in  this  partic- 
ular is  substantially  a  re-enactment  of  the  act  of  1789 
(1  Stat.  79,  8  11),  provides  that  *'no  civil  suit  shall 
be  brought  before  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of  serving 
such  process  or  commencing  such  proceedings,  ex- 
cept," etc. 

It  is  unnecessary  to  inquire  whether  these  several 
companies  were  ihhabitanta  of  the  district.  The  re- 
quirements of  the  law,  for  all  the  purposes  of  this 
case,  are  satisfied  if  they  were  found  there  at  the  time 
of  the  commencement  of  the  suits,  and  that  question 
we  think  was  settled  in  R,  R.  v.  Harrin,  12  Wall.  81. 
In  that  case  it  appears  that  when  the  suit  was  com- 
menced the  statutes  defining  the  jurisdiction  of  the 
courts  of  the  District  of  Columbia  provided  that  **  no 
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action  or  suit  shall  be  brought  ♦  ♦  by  auy  original 
prooess  against  any  person  who  shall  not  be  an  inhale 
itant  of  or  found  within  the  district  at  the  time  of 
serving  the  writ."— (2  Stat.  106.  8  6.)  Afterward,  in 
1867,  the  law  was  changed  in  respect  to  foreign  corpo- 
rations doing  business  in  the  district,  and  service  al- 
lowed upon  the  agent  (U  Stat.  404,  8  11),  but  when 
the  suit  was  begun  and  the  process  served  the  old  law 
was  in  force.  The  Baltimore  and  Ohio  Railroad  Ck>m- 
pany,  a  Maryland  corporation,  was  authorized  by  Con- 
gress to  construct  and  extend  its  railroad  into  the  Dis- 
trict of  Columbia.  Harris  having,  been  injured  while 
traveling  as  a  passenger  upon  the  railroad  outside  of  the 
district,  sued  the  company  in  the  Supreme  Court  of 
the  district,  and  caused  the  writ  to  be  served  upon  the 
president  of  the  company  within  the  district.  The 
company  objected  to  the  Jurisdiction  of  the  court,  and 
insisted  that  it  was  neither  an  inhabitant  of  nor  found 
within  the  district.  In  ruling  upon  this  objection  we 
held  that  although  the  company  was  a  foreign  corpora- 
tion, it  was  suable  in  the  district,  because  it  had  in 
effect  consented  to  l>e  sued  there  in  consideration  of 
its  being  permitted  by  Cong^ress  to  exercise  therein  its 
corporate  powers  and  privileges.  The  language  of 
the  court,  speaking  through  Mr.  Justice  Swayne,  is : 
**It  (a  corporation)  cannot  migrate,  but  may  exercise 
its  authority  in  a  foreign  territory  upon  such  condi- 
tions as  may  be  prescribed  by  the  law  of  the  place. 
One  of  these  conditions  may  be  that  it  shall  consent 
to  be  sued  there.  If  it  do  business  there  it  will  be  pre- 
sumed to  have  assented,  and  will  be  bound  accord- 
ingly.** Then,  after  an  examination  of  the  statute 
granting  the  right  to  extend  the  road,  it  was  said  (p. 
84) :  **  We  entertain  no  doubt  that  it  made  the  com- 
pany liable  to  suit  where  this  suit  was  brought  in  all 
respects  as  if  it  had  been  an  independent  corporation 
of  the  same  locality.**  This  language  was  cited  with 
approbation  and  adopted  as  a  correct  exposition  of  the 
law  by  Mr.  Justice  Field,  spealdng  for  the  court,  in 
R.  R.  V.  Whitton,  13  WaU.  285. 

Applying  these  principles  to  the  present  case  there 
cannot  be  any  doubt,  as  it  seems  to  us,  of  the  Juris- 
diction of  the  Circuit  Court  over  these  defendant 
companies.  They  have  in  express  terms,  in  consider- 
ation of  a  grant  of  the  privilege  of  doing  business 
within  the  State,  agreed  that  they  may  be  sued  there, 
that  is  to  say,  that  they  may  l>e  found  there  for  the 
purposes  of  the  service  of  process  issued  **  by  any  court 
of  the  Commonwealth  having  jurisdiction  of  the  sub- 
ject-matter.** This  was  a  condition  Imposed  by  the 
State  upon  the  privilege  granted,  and  it  was  not  un- 
reasonable. La  Fayette  Ina.  Co,  v.  French^  18  How. 
407.  It  was  insisted  in  argument  that  the  statute  con- 
fines the  right  of  suit  to  the  courts  of  the  State,  but 
we  cannot  so  construe  it.  There  is  nothing  to  mani- 
fest such  an  Intention,  and  as  the  object  of  the  Legisla- 
ture evidently  was  to  relieve  the  citizens  of  Pennsyl- 
vania from  the  necessity  of  going  outside  of  the  State 
to  seeic  judicial  redress  upon  their  contracts  made 
with  foreign  insurance  companies,  it  is  but  reasonable 
to  suppose  that  they  were  entirely  at  liberty  to  select 
the  court  in  the  State  having  jurisdiction  of  the  sub- 
ject-matter, which,  in  their  Judgment,  was  the  most 
convenient  or  desirable.  As  the  company,  if  sued  in 
a  State  court,  could  remove  the  cause  to  the  Circuit 
Court,  and  thus  compel  a  citizen  of  the  State  to  sub- 
mit to  that  Jurisdiction,  we  see  no  reason  why  the 
citizen  may  not,  if  he  desires  it,  bring  the  company 
into  the  same  jurisdiction  at  the  outset.    While  the 


Circuit  Court  may  not  be  technically  a  court  of  the 
Commonwealth,  it  is  a  court  toUfUn  It,  and  that,  as  we 
think,  is  all  the  Legislature  intended  to  provide  for. 

States  cannot  by  their  legislation  confer  jurisdiction 
upon  the  courts  of  the  United  States,  neither  can  con- 
sent of  parties  give  Jurisdiction,  when  the  facts  do 
not ;  but  both  State  legislation  and  consent  of  parties 
may  bring  about  a  state  of  facts  which  will  authorize 
the  courts  of  the  United  States  to  take  cognizance  of 
a  case.  Ex  parte  MoNeU,  18  Wall.  243.  Thus,  if  the 
parties  to  a  suit,  both  plaintiff  and  defendant,  are  in 
fact  citizens  of  the  same  State,  an  agreement  up^m  the 
record  that  they  are  citizens  of  diflterent  States  will 
not  give  Jurisdiction.  But  if  the  two  agree  that  one 
shall  move  into  and  become  a  citizen  of  another  State, 
in  order  that  Jurisdiction  may  be  given,  and  he  actu- 
ally does  so  in  g^ood  faith,  the  court  cannot  refuse  to 
entertain  the  suit.  So,  as  in  this  case,  if  the  Legisla- 
ture of  a  State  requires  a  foreign  corporation  to  con- 
sent to  be  '*  found  **  within  its  territory  for  the  pur- 
pose of  the  service  of  process  In  a  suit,  as  a  condition 
to  doing  business  In  the  State,  and  the  corporation 
does  so  consent,  the  fact  that  it  is  found  gives  the 
jurisdiction,  notwithstanding  the  flnding  was  pro- 
cured by  consent.  The  essential  fact  is  the  finding 
beyond  which  the  court  will  not  ordinarily  look. 

A  corporation  cannot  change  its  residence  or  its 
citizenship.  It  can  have  its  legal  home  only  at  the 
place  where  it  is  located  by  or  under  the  authority  of 
its  charter,  but  it  may  by  its  agents  transact  business 
anywhere,  unless  prohibited  by  its  charter  or  excluded 
by  local  laws.  Under  such  circumstances  it  seems 
clear  that  it  may,  for  the  purpose  of  securing  business, 
consent  to  be  *'  found  **  away  from  home  for  the  pur- 
poses of  suit  as  to  matters  growing  out  of  its  transac- 
tions. The  act  of  Congress  prescribing  the  place  where 
a  person  may  be  sued  is  not  one  affecting  the  general 
Jurisdiction  of  the  courts.  It  is  rather  in  the  na- 
ture of  a  personal  exemption  in  favor  of  a  defend- 
ant, and  It  is  one  which  he  may  waive.  If  the  citizen- 
ship of  the  parties  is  sufficient,  a  defendant  may 
consent  to  be  sued  anywhere  he  pleases,  and  cer- 
tainly jurisdiction  will  not  be  ousted  because  he  has 
consented.  Here  the  defendant  companies  have  pro- 
vided that  they  can  be  found  in  a  district  other  than 
that  in  which  they  reside,  if  a  particular  mode  of  pro- 
ceeding is  adopted,  and  they  have  been  so  found.  la 
our  opinion,  therefore,  the  Circuit  Court  has  jurisdic- 
tion of  the  causes,  and  should  proceed  to  hear  and  de- 
cide them. 

We  are  aware  that  the  practice  in  the  Circuit  Courts 
generally  has  been  to  decline  jurisdiction  in  this  class 
of  suits.  Upon  an  examination  of  the  reported  cases 
in  which  this  question  has  been  decided,  we  find  that 
in  almost  every  instance  the  ruling  was  made  upon 
the  authority  of  the  late  Mr.  Justice  Nelson,  in  Day 
V.  Rubber  Co,,  1  Blatchf.  628,  and  Pomeroy  v.R,R, 
Co,,  4  id.  120.  These  cases  were  decided  by  that 
learned  Justice,  the  one  in  1850,  and  the  other  in  1857, 
long  before  our  decision  in  J?.  i{.  v.  Harris,  supra, 
which  was  not  until  1870,  and  are,  as  we  think,  in  con- 
filet  with  the  rule  we  there  established.  It  may  also 
be  remarked  that  Mr.  Justice  Nelson,  as  a  member  of 
this  court,  concurred  in  that  decision. 

Judge  Woods,  of  the  fifth  circuit,  has  already  de- 
cided In  favor  of  the  jurisdiction  {Knott  v.  Ins.  Co,,  2 
Woods,  479),  and  Judge  Dillon,  of  the  eighth  circuit, 
declined  to  take  it  only  because  he  felt  himself  fore- 
closed by  the  rulings  of  other  judge^.4sud  espeoiaUlj 
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of  Mr.  Jastioe  NeUon.    StmiotU  v.  ln$.  Co.,  4  Cent. 
Law  Jour.  463. 
The  writ  of  maDdamus  U  granted. 


COSTS  TAXABLE  IN  FORECLOSURE  CASES. 

IN  a  motion  made  in  the  case  of  Armstrong  v.  Mur- 
.  dock,  which  waa  heard  at  the  April,  1878,  Special 
Term  of  the  Supreme  Court  of  New  York,  at  Utica,  the 
question  arose  as  to  costs  to  be  allowed  in  the  fore- 
closure of  mortgages,  where  decree  is  taken  in  default. 
The  following  is  taken  from  the  opinion  of  Nozon, 
Justice,  on  deciding  the  motion  in  the  case : 

The  question  arising  in  this  case  is  an  important  one 
in  relation  to  the  items  of  costs  to  which  the  plaintiff 
is  entitled,  and  which  the  clerk  is  authorized  to  tax, 
in  actions  for  the  foreclosure  of  mortgages  in  cases 
where  a  decree  is  taken  by  default.  The  law  in  rela- 
tion to  taxation  of  costs  in  such  cases  is  general,  and 
applies  alike  in  all  parts  of  the  State.  There  seems, 
however,  to  be  a  diversity  of  opinion  in  the  profession 
as  to  the  items  properly  taxable.  The  clerks  of  the 
courts  in  many  cases  are  unable  to  tax  such  costs  prop- 
erly, and  frequently  fall  into  error  without  design. 
The  statute  itself  is  plain  and  simple.  Although  the 
statutes  which  formerly  regulated  the  costs  and  fees 
of  attorneys  and  counsel  have  been  repealed,  certain 
items  are  now  allowed  to  the  prevailing  party  to  in- 
demnify him  for  his  expenses  in  the  action,  and  these 
allowances  are  termed  costs.  In  a  foreclosure  case, 
where  Judgment  is  taken  by  default,  the  plaintiff  is 

entitled  on  application  for  judgment  to $35  00 

For  each  defendant  served  with  process  not  ex- 
ceeding ten  defendants 1  00 

For  each  defendant  exceeding  ten  defendants. .      2  00 
For  attending  and  taking  deposition  of  a  wit- 
ness, conditionally  or  to  perpetuate  his  testi- 
mony      10  00 

For  drawing  interrogatories  to  answer  to  a  com- 
mission for  taking  testimony 10  00 

For  attending  examination  of  a  party  before 

trial 10  00 

For  appointment  of  a  guardian  for  an  infant  de- 
fendant (but  only  one  in  any  one  action) 10  00 

For  procuring  an  injunction  order 10  00 

The  plaintiff  ia  also  entitled  to  ten  per  cent  on 
the  recovery  for  any  amount  not  exceeding 

$200 20  00 

For  any  additional  amount  not  exceeding  $400 

flvepercent 20  00 

For  any  additional  amount  not  exceeding  $1,000 

two  per  cent 20  00 

If  the  action  is  settled  before  payment,  the  same 
allowances  upon  the  amount  paid  or  secured  upon  set- 
tlement is  to  be  allowed  at  one-half  of  the  above  rates. 
I  am  not  aware  that  the  clerk  is  authorized  to  tax 
any  other  items  to  be  included  in  a  bill  of  costs  for  the 
foreclosure  of  a  mortgage  (exclusive  of  disbursements) 
in  cases  of  default.  No  trial  fee  is  allowed,  and  no 
costs  of  motion  are  allowed  from  the  commencement 
of  the  proceedings  in  the  action  to  the  entry  of  the 
decree  or  judgment.  The  services  performed  are  all 
ex  parte^  and  the  costs  and  allowances  above  provided 
are  such  costs  and  allowances  as  the  statute  has  pro- 
vided to  cover  the  plaintiff's  expenses  for  the  services 
performed.  If  the  services  in  any  case  are  worth 
more  to  the  attorney  who  performs  tbem»  he  must  look 
to  the  party  who  employs  him. 


The  necessaiy  disbursements  in  the  action  are  to  be 
adjusted  by  the  clerk,  and  shall  be  stated  in  detail  and 
verified  by  affidavit.  This  includes  fees  allowed  by 
law  to  sheriflis,  clerks,  and  other  officers,  witnesses* 
fees,  referees'  fees,  expenses  of  publication  of  sum- 
mons and  notice,  compensation  of  commissioners  in 
taking  depositions,  expenses  paid  for  affidavits  and 
postage. 


LAW  LEGISLATION  IN  ENGLAND. 

London,  May  16, 1878. 

ON  Tuesday  night  Sir  John  Holker,  the  Attorney- 
General,  introduced  in  the  House  of  Commons,  his 
**  bill  for  modifying  and  amending  the  law  relating  to 
indictable  offenses,'*  otherwise  known  as  the  Criminal 
Code.  The  bill  has  been  drawn  up  mainly  by  Sir 
James  Stephen.  The  Attorney-General  explained  its 
provisions  at  some  length,  dwelling  chiefly  on  the  al- 
terations it  proposes  to  make  in  the  law.  It  abolishes 
the  distinction  between  felony  and  misdemeanor,  and 
substitutes  for  them  the  term  '* indictable  offense." 
Accessories  before  the  fact  are  done  away  with,  and 
accessories  and  criminals  are  dealt  with  on  the  same 
footing.  There  -is  a  large  diminution  in  the  number  of 
mctximum  punishments,  with  a  provision  against  ac- 
cumulated penalties  of  hard  labor.  The'  term  **  mal- 
ice" is  entirely  omitted  from  the  law,  constructive 
murder  is  done  away  with,  and  a  more  reasonable  and 
intelligible  definition  of  provocation  is  introduced. 
The  definitions  of  larceny  and  theft  are  greatly  sim- 
plified by  sweeping  away  the  present  refinements,  and 
the  law  of  forgery  Is  placed  on  a  more  definite  and 
consistent  footing.  This  part  of  the  bill  will  super- 
sede dozens  of  text-books,  scores  of  acts  of  Parlia- 
ment, and  piles  of  legal  decisions. 

The  second  part  of  the  bill  refers  to  procedure,  and 
among  the  principal  alterations  under  this  head  are 
the  entire  abolition  of  the  subtleties  of  the  law  of 
venue ;  securities  that  ample  notice  shall  be  given  to 
an  accused  person  when  proceedings  are  taken  by  in- 
dictment in  the  first  instance;  and  provisions  not 
only  for  changing  the  place  of  trial,  but  for  conduct- 
ing trials  on  the  model  of  civil  instead  of  criminal 
procedure.  Right  of  appeal  and  power  to  grant  new 
trials  in  criminal  cases  are  given  under  certain  condi- 
tions, and  an  improvement  in  criminal  pleading  is 
proposed  which  will  sweep  away  the  present  system  of 
verbose  and  technical  indictments. 

Though  the  bill  has  been  launched  under  govern- 
ment patronage,  it  is  improbable  that  it  will  become 
law  this  year. 

On  the  motion  of  Mr.  Osborne  Morgan,  a  select  com- 
mittee of  the  House  of  Commons  has  been  appointed 
to  inquire  what  steps  ought  to  be  taken  for  simplify- 
ing the  title  and  facilitating  the  transfer  of  land.  In 
submitting  his  motion,  Mr.  Morgan  called  attention 
to  the  recent  frauds  of  Dimsdale  and  others,  and 
showed  that  they  would  have  been  prevented  by  even 
the  rudest  form  of  registration.  He  pointed  out  how 
each  measure  heretofore  adopted  with  this  view  had 
failed  from  some  defect  in  drafting,  and  said  that  as  it 
was  necessary  to  start  afresh  on  entirely  new  lines,  he 
would  recommend  a  registration  of  deeds,  a  cadastral 
survey  for  purposes  of  identification  and  power  of  sale 
for  every  acre  of  land  in  the  country,  however  held, 
and  a  registry  of  sales.  /^-^  t 
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RECENT  AMERICAN  DECISIONS. 


SITPRBME  COURT  OP  WISCONSIN.  MAY.  1878.* 

AGENCY. 
When  principal  liable  for  acta  of  agent,— A  principal 
is  respoiuible  for  the  act  of  h\»  a^ent  when  he  has 
either  given  the  agent  aathoritj  to  do  the  act,  or  Justi- 
fied the  party  dealing  with  the  agent  in  believing  that 
the  latter  had  such  authority.    Kaason  v.  NoHner. 

PAYMENT. 

Payments  oi»  note  not  indorsed  allowed,  notwithstavd- 
ing  stipulation  to  contrary. — A  stipulation  in  the  note 
that  no  credit  should  be  allowed  on  it,  unless  indorsed 
upon  it  bj  the  pajees,  will  not  prevent  the  allowance, 
in  an  action  upon  the  note,  of  any  authorized  pay- 
ment actually  made,  but  not  indorsed.  Kasnon  v. 
NoUner. 

RAILBOAD. 

Neglect  to  fence:  contrlbtUory  negligence:  defense  in 
action  for  animal  kilUd.— In  an  action  against  a  rail- 
road company  for  injury  occasioned  by  failure  to  erect 
or  to  maintain  fences  on  the  line  of  its  road,  as  in  other 
actions  for  negligence,  contributory  negligence  of  the 
plaintiff  is  a  defense.  The  cases  in  this  court  on  the 
subject  reviewed.  Plaintiff,  living  about  three- fourths 
of  a  mile  from  defendant's  track,  which  he  knew  to  be 
unfenoed,  permitted  his  cow  to  pasture,  in  summer 
(presumably  with  other  cattle),  on  a  large  tract  of  un- 
inclosed  grass  land,  extending  from  the  neighborhood 
of  his  residence  to  the  track ;  and  she  passed  upon  the 
track  from  said  land,  and  was  injured.  Heldy  that 
upon  these  facts  the  question  of  contributory  negli- 
gence, being  open  to  doubt  and  debate,  was  for  Uie  jury. 
(Lawrence  v.  RailiBay  Co.,  42  Wis.  822,  distinguished.) 
Curry  v.  Ch,  A  N.  W.  By.  Co. 

WIIiL. 

1.  WiU  signed  by  mark  or  by  another  person,— Vnder 
our  statute  of  wills,  if  the  testator^s  name  is,  in  his 
presence  and  by  his  express  direction,  signed  to  the 
will  by  another  person,  or  if  the  testator  aflOxes  his 
mark  thereto,  that  is  a  sufficient  siguing.  WUl  of  St^- 
san  Jenkins. 

2.  WUl  supported  against  testimony  of  subscribing 
Ufilness.—A  will  may  be  supported  against  the  testi- 
mony of  some,  or  even  all,  of  the  subscribing  witnesses, 
if  their  testimony  is  overborne  by  other  evidence. 
Where  probate  of  a  will  was  refused  merely  on  the 
ground  that  the  two  attesting  witnesses  did  not  con- 
cur in  testifying  to  its  having  been  executed  and  at- 
tested in  the  manner  required  by  the  statute,  no  other 
fact  being  found,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial.  lb. 


RECENT  BANKRUPTCY  DECISIONS. 

ASSIGNMENT    FOR  BENEFIT  OF  CREDITOR& 

WJten  not  void:  execution,  lien  of.— The  bankrupt 
made  a  voluntary  assignment  for  the  benefit  of  his 
creditors.  Within  thirty  days  thereafter  certain  cred- 
itors obtained  judgment  against  him  and  issued  an 
execution  to  the  sheriff,  under  which  a  levy  was  made 

♦  To  appear  In  43  Wisconsin  Reports.  From  O.  M,  Con- 
over,  Esq.,  State  Reporter. 


on  the  property  embraced  in  the  assignment.  Bank- 
ruptcy proceedings  were  instituted  a  few  days  there- 
after and  an  assignee  appointed,  who  subsequently 
obtained  possession  of  the  property.  On  motion  by 
the  sheriff  to  have  the  execution  declared  a  lieu  ou 
the  property,  on  the  ground  that,  because  of  the  non- 
filing of  the  inventory  required  by  the  statute  within 
thirty  days,  the  assignment  was  void.  Held,  that  un- 
der the  New  York  Insolvent  Act  of  1S77  (chap.  468), 
the  failure  to  .file  the  inventory  does  not  render  the 
assignment  void  ab  initio ;  and  that  at  the  time  the  exe- 
cution was  issued  the  l)ankrupt  had  no  leviable  interest 
in  the  property  to  which  it  could  attach.  U.  8.  Dist. 
Ct.,  8.  D.  New  York.  In  re  Croughu>ell,  17  Nat.  Baukr. 
Reg.  337. 

GONTEMPT. 

W1^en  order  cannot  be  enforced  by  imprisonment:  at- 
tac/iiwnt.— Where  an  order  is  in  effect  a  final  judg- 
ment for  the  payment  of  money,  whether  the  proceed- 
ing in  which  it  is  made  is  of  equitable  or  legal  cogni- 
zance, it  cannot  be  enforced  by  imprisonment  upon  the 
theory  of  a  contempt.  The  Atlantic  Mutual  Life  In- 
surance Company  was  adjudicated  bankrupt  upon  the 
petition  of  one  of  Its  officers.  The  adjudication  was 
subsequently  set  aside  and  the  proceedings  vacated. 
Upon  application  of  the  marshal  for  an  order  requir- 
ing the  petitioner  to  pay  the  marshal's  fees  for  serving 
the  notices,  and  that  such  order  be  enforced  by  at- 
tachment, hfld,  that  the  court  had  no  power  to  grant 
an  attachment  in  such  a  case ;  that  the  marshal  had  an 
adequate  remedy  by  action,  to  which  he  must  resort. 
U.  8.  Dist.  Ct.,  N.  D.  New  York.  In  re  Atlantic  UuL 
Life  Ins.  Co.,  17  Nat.  Bankr.  Reg.  86S. 

ESTOPPEL. 

1.  Debtor  failing  to  give  ir^ormation.—k  merchant  is 
under  obligation  to  his  creditors  to  exhibit  a  state- 
ment of  his  accounts  when  demanded,  and  if  he  fails  to 
do  so  he  cannot  complain  of  proceedings  in  bankraptey 
commenced  against  him  without  the  requisite  num- 
ber of  creditors  joining  in  the  petition,  provided  a 
sufficient  number  join  before  the  trial.  U.  8.  Dist. 
Ct.,  8.  D.  Mississippi.  Perin  &  Oaff  Mant^f.  Co,  v. 
Peale,  17  Nat.  Bankr.  Reg,  877. 

2.  Jurisdictio7i :  what  petition  should  contain. — ^The 
petition  should  contain  an  averment  that  the  peti- 
tioners believe  that  they  constitute  one-fourth  in  num- 
ber of  the  creditors,  and  that  the  amount  due  them 
constitutes  one-third  of  the  unsecured  provable  debts; 
it  is  not  required  that  they  should  know  such  to  be  the 
fact.  lb. 

8,  Negotiable  paper:  what  is.— An  agreement,  on  the 
maturity  of  a  note,  given  in  the  course  of  commer- 
cial business,  that  it  may  lay  over  for  that  day,  is  only  a 
forbearance  to  sue,  and  does  not  destroy  the  character 
of  the  note  as  commercial  paper.  Its  non-payment  is 
a  suspension  and  non-resumption  of  payment,  and 
when  continued  for  forty  days  constitutes  an  act  of 
bankruptcy.  lb. 

FEES. 

When  ddsHnct  fees  not  aUowdble:  marshal's  fees.— 
The  order  to  show  cause  and  the  copy  of  the  involun* 
tary  petition  constitute  but  one  writ  or  process,  and 
the  marshal  is  not  authorized  to  charge  a  distinct  fee 
for  the  service  of  each.  When  the  marshal  makes  a 
charge  for  personal  attention  in  taju^ig  care  of  the 
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bankrupt  property,  be  must  show  hy  his  oath  that  such 
servioes  were  aotaally  rendered,  and  the  ueoessity  for 
them.  He  is  not  entitled  to  compensation  of  one  dol- 
lar per  hour  for  the  serrioes  of  persons  employed  to 
assist  him  in  making  an  inventory.  When  he  makes 
a  oharge  for  time  necessarily  employed  in  making  an 
Inventory  he  must  support  it  by  his  oath  as  to  the  fact 
of  the  service  and  the  necessity  for  It.  U.  S.  Dist.  Ct., 
Oregon.    In  re  HeUmar,  17  Nat.  Bankr.  Reg.  862. 

JUBISDICnON. 

1.  The  required  number  and  amount  joining  in  peti- 
tion i^t?e«.— Where,  upon  the  return  of  the  order  to 
Bhow  cause  or  upon  the  adjourned  day,  the  petition- 
ing creditors  fail  to  appear  or  to  proceed,  any  other 
creditor  to  the  required  amount  may  intervene  and 
pray  an  adjudication  upon  the  original  petition.  Such 
intervening  creditor  or  creditors  need  not  constitute 
one-fourth  in  number  and  one-third  in  value  of  aU  the 
creditors.  U.  S.  Dist.  Ct.,  California.  In  re  Sheffer, 
17  Nat.  Bankr.  Reg.  869. 

2.  IHsmissdl  of  proceedings,— The  dismissal  of  the 
proceedings,  in  i^ivitum,  is  regulated  by  the  provisions 
of  the  41st  section  of  the  act  (R.  8.,  8  5026).  Permis- 
sion to  withdraw  will  be  withheld  whenever  the  ob- 
ject and  policy  of  the  act  would  otherwise  be  de- 
feated. Where  a  motion  to  dismiss  has  been  denied 
and  the  petitioning  creditors  decline  or  omit  to  pro- 
ceed, any  other  creditor  to  the  required  amount  may 
continue  the  proceeediug.  lb. 

PABTNXRSHIP. 

1.  When  adjudication  against  void:  dissolution,— An 
adjudication  against  a  firm,  obtained  by  one  member 
thereof  on  his  voluntary  petition,  without  giving  no- 
tice to  his  copartner,  as  required  by  rule  18,  is  void. 
A  partnership  dissolved  by  the  death  of  one  of  its 
members  cannot  be  treated  as  still  subsisting  so  as  to 
be  subject  to  the  provisions  of  the  bankrupt  laws; 
but,  upon  the  surviving  partner  being  adjudged  bank- 
rupt individually  and  as  such  surviving  partner,  his 
assignee  is  entitled  to  the  possession  of  the  firm  as- 
seU.  U.  8.  Dist.  Ct.,  California.,  In  re  Temple,  17 
Nat.  Bankr.  Reg.  845. 

2.  General  assignment.— A.  general  assignment  made 
in  fraud  of  the  Bankrupt  Act  may  be  set  aside  if  pro- 
ceedings are  commenced  within  six  months  from  Its 
date.  lb. 

BAIiS. 

Of  goods :  agreement  as  to  title :  resale :  fraud :  pre- 
sumption.—Where  a  sale  of  goods  is  made  on  condi- 
tion that  the  title  of  the  vendor  is  not  to  pass  until 
the  purchase-money  shall  be  paid,  and  the  goods  are 
delivered  to  the  vendee,  held,  that  such  a  stipulation 
is  valid ;  and,  if  all  taint  of  fraud  is  disproved,  a  sub- 
sale  of  the  goods  by  the  vendee,  before  payment  in 
full  to  the  vendor,  will  not  affect  the  title  of  the  orig- 
inal vendor.  The  possession  of  goods  does  not  of 
itself  carry  along  with  it  the  property  in  them,  nor  of 
itself  identify  the  real  owner  of  them.  In  Virginia 
the  possession  of  the  fixtures  and  outfit  of  a  tobacco 
manufactory  does  not  create  the  presumption. that  the 
title  to  them  is  in  the  person  using  them.  U.  8.  Dist. 
Ct.,  E.  D.  Virginia.  In  re  Uinfordj  17  Nat.  Bankr. 
Reg.  853. 


UNITED  STATES  SUPREME  COURT  ABSTRACT, 
OCTOBER  TERM,  1877. 

CONSTITUTIONAL  LAW. 

l."".4ct  impairing  obligation  of  coyi tract:  statutory 
coTistruction :  privilege  of  manufa^uring  malt  liquor: 
prohibitory  liquor  law, — A  statute  of  Massachusetts 
passed  in  1809  providing  for  the  chartering  of  manu- 
facturing corporations  contained  this :  **  Provided  al- 
ways that  the  Legislature  may  from  time  to  time, 
upon  due  notice  to  any  corporation,  make  further  pro- 
visions and  regulations  for  the  management  of  the 
business  of  the  corporation  and  for  the  government 
thereof,  or  wholly  repeal  any  act  or  part  thereof 
establishing  any  corporation,  as  shall  be  deemed  ex- 
pedient.'* In  1828  the  Boston  Beer  Company  was 
incorporated  '*  for  the  purpose  of  manufacturing  malt 
liquors  in  all  their  varieties  In  the  city  of  Boston," 
and  the  act  of  incorporation  which  was  passed  by  the 
Legislature  of  Massachusetts  provided  that  said  com- 
pany *"  for  that  purpose  shall  have  all  the  powers  and 
privileges  and  be  subject  to  all  the  duties  and  require- 
ments contained  in"  the  act  of  1809  mentioned.  In 
1829  the  act  of  1809  was  repealed  with  this  provision : 
**  But  this  repeal  shall  not  affect  the  existing  rights  of 
any  person  or  the  existing  or  future  liabilities  of  any 
corporation,  or  any  members  of  any  corporation  now 
established,  until  such  corporation  shall  have  adopted 
this  act  and  complied  with  the  provisions  herein  con- 
tained. '*  Held,  that  the  repeal  of  the  act  of  1809  by  the 
act  of  1829  was  not  a  revocation  or  surrender  by  the  State 
of  Massachusetts  of  the  reserved  power  to  repeal  the 
charters  of  corporations,  and  the  passage  of  an  act  for- 
bidding the  manufacture  or  sale  of  malt  liquors  was 
not  an  act  impairing  an  obligation  of  a  contract  with 
the  company  mentioned  and  was  not  In  violation  of 
the  Federal  Constitution.  Judgment  of  Superior  Court 
of  Massachusetts  affirmed.  Boston  Beer  Co,,  plaintiff 
in  error,  v.  Commonwealth  of  Massachusetts,  Opinion 
by  Bradley,  J. 

2.  Police  power  would  authorise  act  to  forbid  sale  of 
malt  liquor.-Held,  also,  that  even  if  a  right  to  manufac- 
ture malt  liquor  had  been  granted  by  charter  without 
the  reservation  of  a  right  of  repeal,  it  was  within  the 
police  power  of  the  State  to  require  such  ipanufacture 
to  cease.  lb. 

CRIMINAL  LAW. 

Issue  of  notes  for  less  than  one  dollar:  statutory  con- 
struction,—The  act  of  Congress  of  July  17, 1872,  section 
2  (12  Stat.  592;  Rev.  Stat.  711,  §  8588),  declares  that  *'  no 
private  corporation,  banking  association,  firm  or  in- 
dividual shall  make,  issue,  circulate  or  pay  out  any 
note,  check,  memorandum,  token  or  other  obligation 
for  a  less  sum  than  one  dollar  intended  to  circulate  as 
money,  or  to  be  received  or  used  in  lieu  of  lawful 
money  of  United  States,"  and  provided  a  penalty 
for  a  violation  of  the  act.  Defendant  was  indicted 
for  circulating  an  instrument  reading  as  follows: 
**  The  Bangor  Furnace  Company  will  pay  the  bearer 
on  demand  fifty  cents,  in  goods  at  their  store  in  Bangor, 
Mich."  Held,  that  the  instrument  not  being  payable 
in  lawful  money  the  issue  and  circulation  thereof  was 
not  in  violation  of  the  act  in  question.  Demurrer  on 
certificate  of  division  from  U.  S.  Circ.  Ct.,  W.  D. 
Michigan,  sustained.     United  States  v.  Van  Auken, 

Opinion  by  Swayne,  J.  C^  r^r^r^]r 

Digitized  by  V^OOyiC 


432 


THE  ALBANY  LAW  JOURNAL. 


PUBLIC  LANDS. 

1.  Patent  of^  passes  title  free  from  control  of  govern- 
ment.— A  patent  for  any  part  of  the  public  lands, 
when  Issued  by  the  land  department  acting  within  the 
scope  of  its  anthoritj,  carries  with  it,  when  delivered 
and  accepted  by  the  grantee,  the  legal  title  to  the  laud, 
and  with  it  passes  all  control  of  the  executive  depart- 
ment of  the  government  over  the  title.  Decree  of 
Supreme  Court  of  Illinois  reversed.  Moore^  plaintiff 
in  error,  v.  Bobbins,    Opinion  by  Miller*  J. 

2.  Patent  improperly  granted  can  be  canceled  only  by 
court,— li  any  lawful  reason  exists  why  the  patent 
should  be  canceled  or  rescinded,  the  appropriate  and 
only  remedy  is  by  bill  iu  chancery,  in  a  court  of  com- 
petent jurisdiction,  brought  by  the  government,  and 
there  exists  no  power  in  the  Secretary  of  the  Interior 
or  any  other  officer  of  the  government  to  reconsider 
the  facts  on  which  the  patent  issued,  and  to  recall  or 
rescind  it,  or  to  issue  another  for  the  tame  land.  lb. 

8.  Fraud  or  mistake  ground  for  reW^.— But  when 
fraud  or  mistake  or  misconstruction  of  the  law  of  the 
case  exists,  the  United  States,  or  any  contesting  claim- 
ant for  the  land,  may  have  appropriate  relief  In  a 
court  of  equity.  lb. 

4.  Pre-emption:  pre-emptor  must  prove  settlement.— 
Under  the  Uth  section  of  the  act  of  1841  (6  Stat.  457), 
and  the  act  of  March  8, 1858  (10  Stat.  744),  no  pre-emp- 
tion was  of  any  avail  against  a  purchaser  of  the  land 
at  the  public  land  sales,  unless  the  pre-emptor  had 
proved  up  his  settlement  and  paid  for  the  land  before 
the  commencement  of  the  public  sales  as  ordered  by 
the  President's  proclamation.  lb. 

5.  Decision  of  Secretary  of  Interior :  effect  of,— The  de- 
cisionof  the  Secretary  of  the  Interior  in  favor  of  a  pre- 
emption claimant  under  such  circumstances  against  a 
purchaser  at  the  public  sales,  held  to  be  erroneous  as 
a  misconception  of  the  law,  and  the  equitable  title  de- 
creed to  belong  to  the  latter.  lb. 

STATU TK  OF  rRAUDS. 

1.  Contract  not  to  be  performed  ujithin  a  yeair ,— To 
make  a  parol  contract  void  within  the  statute  of 
frauds,  it  must  appear  affirmatively  that  it  was  not  to 
be  performed  within  a  year.  If  performance  by  de- 
fendant could  have  been  required  by  plaintiff  within 
a  year  the  contract  Is  valid.  Jfc P/»erson  v.  CoXy  96  U. 
S.  Judgment  of  U.  S.  Circ.  Ct.»  N.  D.  lUinols,  af- 
firmed. Walker^  plaintiff  in  erroTy  v.  Johnson,  Opin- 
ion by  Miller,  J. 

2.  Subsequent  verbal  agreement,— When  a  contract 
for  the  delivery  of  stone  exists  only  in  parol,  a  subse- 
quent verbal  agreement  varying  the  manner  of  deliv- 
ery is  binding.  lb. 

8.  Trial:  comments  of  Judge  on  charge  to  jury,— 
The  comments  of  the  judge  in  his  charge  to  the  jury 
as  to  the  circumstances  under  which  the  defendant 
might  be  entitled  to  damages  against  plaintiff,  cannot 
be  a  ground  of  error  when  there  was  no  such  issue, 
and  when  the  remarks  could  not  have  prejudiced  the 
defendant.  lb. 

4.  Wfmt  instnictions  court  not  bound  to  give.— The 
court  is  not  bound  at  the  request  of  counsel  to  give  as 
InBtructions  pbilosopbical  remarks  copied  from  text- 
books, however  wise  they  may  be  in  the  abstract,  or 
however  high  the  source  from  which  they  come.  lb. 


COURT  OP  APPEALS  ABSTRACT. . 

ACTION. 

For  money  paid  on  an  erroneous  judgment:  demand, 
—The  surrogate  in  a  proceeding  before  him  in  which 
plaintiff  and  defendants  were  parties  decided  that  the 
defendants  were  entitled  to  certain  commissions.  While 
the  decision  was  in  full  force  plaintiff  paid  defendants 
the  commissions.  Afterward  the  decision  was  re- 
versed as  being  erroneous.  Held,  that  plaintiff  was 
entitled  to  recover  back  the  commissions  paid,  but  a 
demand  was  necessaiy  before 'bringing  suit.  Judg- 
ment below  affirmed.  Scholey  r,  Halsey,  Opinion  by 
Andrews,  J. 
[Decided  February  12, 1878.1 

CORPORATION. 

1.  LiahiUty  of  stockholder:  stockholder  also  creditor, 
tohen  not  liable. — An  action  by  a  creditor  of  an  incor- 
porated company  against  a  stockholder  under  section 
10«  Laws  1848,  chapter  40,  cannot  be  maintained  when 
the  stockholder  is  also  a  creditor  to  an  amount  equal 
to  his  stock.  The  debt  due  the  stockholder  is  a  de- 
fense to  this  form  of  action  in  the  nature  of  an  equit- 
able ofliset.  Accordingly  when  defendant,  who  was 
a  stockholder,  had  purchased  notes  against  the 
company  and  advanced  moneys  for  Its  use  to  an 
amount  In  excess  of  his  stock,  held,  that  he  was  not 
liable  in  an  action  brought  against  him  individually 
by  a  creditor  of  the  company.  Judgment  below  af- 
firmed. Matkes  V.  Neideg,  Opinion  by  Church,  C.  J. 
[Decided  Januaiy  15, 1878.J 

CROCINAI*  ULW. 

1.  PracHes:  whai  writ  of  error  reaches.— A  writ  of 
error  reaches  only  errors  in  the  record,  and  proceed- 
ings subsequent  to  judgment  forming  no  part  of  the 
record  are  not  brought  before  the  court  by  It.  Con- 
viction affirmed.  Peoptt  v.  Carey,  ptainliff  in  error. 
Opinion  by  Earl,  J. 

2.  AssauU  %Diih  dangerous  ireopon;  xohaX  sufficient 
indiotmer\lt:  duplicity,— ku  indictment  for  an  assault 
with  a  dangerous  weapon,  alleged  that  the  instrument 
was  ** sharp,  dangerous;'*  that  the  assault  was  made 
with  intent  **to  do  bodily  harm,**  and  that  It  was 
**  without  justifiable  or  excusable  cause.'*  Held,  that 
the  indictment  was  under  Laws  1854,  chapter  74,  and 
not  under  Laws  1866,  chapter  716,  and  was  not  open  to 
the  charge  of  duplicity,  as  charging  two  distinct  of- 
fenses, lb. 

8.  Witness:  prisoner  in  his  oum  behalf:  questiotis 
tending  to  impair  credit.— When  a  prisoner  offers  him- 
self as  a  witness  in  his  own  behalf  he  is  subject  to  the 
same  rules  upon  cross-examination  as  any  other  wit- 
ness. He  may  be  asked  questions  disclosing  his  past  life 
iind  impairing  his  credibility ;  and  questions  which  may 
tend  to  show  that  he  has  before  been  guilty  of  the 
same  crime  as  that  for  which  he  is  on  trial,  are  not 
incompetent.  lb. 
[Decided  February  5, 1878.] 

4.  Joinder  of  setteroZ  distinct  misdemeanors  in  one  in- 
dictmenL— The  joinder  of  several  distinct  misdemean- 
ors in  the  same  Indictment  Is  not  a  cause  for  the  re- 
versal of  the  judgment  on  a  writ  of  error  when  the 
sentence  Is  single  and  is  appropriate  to  either  of  the 
counts  upon  which  the  conviction  was  had.  Conse- 
quently where  a  prisoner  was  convicted  on  an  indict- 
ment charging  him  with  an  offense  nanishable  br  fine, 
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and  also  with  one  punishabre  by  imprisoament,  hddt 
that  there  was  no  legal  objection  to  a  sentence  of  fine 
and  imprisonment.  Gouyictlon  affirmed.  Polinakyt 
plaintiff  in  erroTy  v.  People,    Opinion  by  Andrews,  J. 

5.  SeUing  adtUterated  miOc:  city  ordinatice.— An  ordi- 
nance of  the  board  of  health  of  the  city  of  New  York 
provides  against  bringing  adulterated  milk  Into  the 
city  of  New  York  for  sale.  Held,  not  to  cover  the  same 
ground  as  Laws  1862,  chap.  407,  sec.  1  (amended  by 
Laws  1864,  chap.  544),  that  statute  relating  only  to  sell- 
ing or  exposing  impure,  etc.,  milk  for  sale.  lb. 

6.  AtUhority  of  hoard  of  health  of  New  York  to  pass 
ordinance  as  to  adulterated  mHk,—Heldj  also,  that  Laws 
1873,  chap.  335,  conferred  upon  the  board  of  health  of 
New  York  power  to  make  ordinances  in  relation  to 
the  adulteration  of  milk,  in  addition  to  the  general 
law  in  relation  to  that  subject,  and  an  ordinance  passed 
by  them  making  certain  acts  misdemeanors  held  valid, 
lb. 

7.  Co^isti^utional  law:  power  of  Legislature,  — Heldf 
also,  that  it  was  within  the  power  of  the  Legislature  to 
confer  authority  on  the  board  of  health  to  pass  the 
ordinance. 

[Decided  March  19,  1878.  Reported  below,  11  Hun, 
880.] 

XYIDENGE. 

1.  When  parol^admissible  to  explain  ti^Jtini^.— Defend- 
ant sent  to  the  cashier  of  a  bank  a  letter  reading  thus : 
"Please  discount  for  Mr.  Cummer  to  the  extent  of 
four  thousand  dollars.  He  will  give  you  customers^ 
paper  as  collateral.  You  can  also  consider  me  respon- 
sible to  the  bank  for  the  same.*'  Held^  that  parol  evi- 
dence of  surrounding  circumstances  was  admissible  to 
show  whether  this  was  intended  to  be  a  single  credit 
for  $4,000,  or  a  continuing  guaranty  to  that  extent. 
Judgment  below  affirmed.  White*8  Bank  of  Buffalo  v. 
Mylea,    Opinion  by  Earl,  J. 

2.  Construction  of  instrument  of  guaranty:  continuing 
guaranty. — In  this  case  Cummer  was  carrying  on  a 
continuous  business  in  Bufblo,  and  doing  his  banking 
business  with  plaintiff.  Defendant  was  his  father-in- 
law,  residing  in  Canada,  and  was  desirous  to  aid  him. 
Cummer  had  already  a  large  line  of  discount,  but 
needed  more  to  enable  him  to  continue  business.  Seld, 
that  under  the  circumstances  the  letter  was  intended 
as  a  continuing  guaranty.  lb. 

[Decided  April  16, 1878.] 

FIBB  INBURANGS. 

A  fire  insurance  policy  provided  that  it  should  be- 
come void  "if  without  the  written  consent  of  the 
company  first  had  and  obtained  '*  the  insured  property 
*^  shall  l>e  sold  or  conveyed,  or  the  interest  of  the 
parties  therein  be  changed  in  any  manner,'whether  by 
act  of  the  parties  or  by  operation  of  law,  or  the  prop- 
erty shall  become  incumbered,"  etc.  Heldj  that  the 
change  of  title  caused  by  the  death  |of  the  party  in- 
sured would  avoid  the  policy.  {Wyman  v.  Tfyman,  26 
N.  Y.  258;  Burbank  v.  Rockingham  Ins.  Co.,  24  N.  H. 
550,  distinguished.)  Order  below  affirmed.  Sherwood 
V.  Agriotdturdl  Ins.  Co.  Opinion  by  Rapallo,  J. 
[Decided  May  21, 1878.] 

JUBISDIOnON. 

state  courts  have,  of  action  by  assignee  in  bankruptcy. 
—  State  courts  have  concurrent  jurisdiction  with  the 
Federal  courts  in  cases  arising  under  the  Constitution, 
laws  or  treaties  of  the  United  States,  unless  excluded 


by  express  provision  or  from  the  nature  of  the  par- 
ticular case.  A  State  court  has  jurisdiction  of  an  ac- 
tion brought  by  an  assignee  in  banlcruptcy  upon  a 
draft  forming  part  of  the  assets  of  the  bankrupt,  and 
the  authority  of  the  bankrupt  court  is  not  necessary 
to  entitle  the  assignee  to  sue.  Judgment  below  af- 
firmed. Kidder  Y.  Horribin.  Opinion  by  Andrews,  J. 
[Decided  January  15, 1878.] 


Rights  of  lessee  dependent  on  performance  of  covenant 
on  his  part:  estoppel  and  waiver.— By  a  lease,  wherein 
the  lessee  covenanted  to  pay  taxes  and  do  other  acts, 
it  was  provided  that  at  the  end  of  the  term  the  lessee 
should  be  entitled  to  a  renewal  of  the  lease,  or  if  that 
should  not  be  given  the  lessor  should  pay  the  value  of 
the  building  erected  on  the  premises  by  lessee  to  be 
determined  by  appraisers.  The  appraisers  were  to  be 
appointed  before  the  termination  of  the  lease,  and  in 
default  of  one  party  appointing  his  appraiser,  after  a 
certain  notice,  the  other  party  might  select  his,  who 
could  select  the  other  one.  Held,  that  in  order  to  en- 
title the  lessee  to  maintain  an  action  against  the  lessor 
for  the  value  of  the  building,  after  the  termination  of 
the  lease,  it  was  necessary  for  him  to  perform  his 
covenants  under  the  lease,  and  a  failure  to  pay  the 
taxes  for  one  year  would  preclude  a  recovery.  Held, 
also,  that  the  appointment  of  an  appraiser,  by  the 
lessor,  after  notice  by  the  lessee,  but  in  ignorance  that 
the  lessee  had  not  performed  his  covenant,  and  the 
appraisal  of  the  value  of  the  building  was  not  a  waiver 
of  the  rights  of  lessor  and  would  not  estop  him  from 
setting  up  as  a  defense  In  such  action  the  failure  of  the 
lessee  to  perform  his  covenants.  Judgment  below  re- 
versed. People^ s  Baiik  of  Ne^  York  v.  MOcheU.  Opin- 
ion by  Miller,  J. 
[Decided  April  23, 1878.] 

MUNICIPAL  OORPORATION. 

1.  Construction  of  chaiier  of  Cohoes :  declaration  of 
restdt  essential  to  complete  election. — By  section  9  of  the 
charter  of  Cohoes,  it  is  provided  that  the  inspectors  of 
election  of  each  ward  shall,  at  each  city  election,  can  - 
vass  the  votes  given  and  make  a  statement  determin- 
ing and  certifying  the  number  of  votes  cast  for  each 
person  for  city  and  ward  officers,  and  for  school  com- 
missioners, and  that  such  statement  shall  be  delivered 
to  the  city  clerk.  By  section  10  the  city  clerk  is  directed 
to  deliver  the  statement  to  the  common  council,  which 
shall,  at  the  next  meeting,  which  "  shall  be  on  the 
Tuesday  next  after  the  annual  election,**  "upon 
such  statements  and  certificates,  declare  and  de- 
termine what  persons  have  been  elected  to  "the 
respective  offices."  It  is  also  provided  that  those  hav- 
ing the  greatest  number  of  votes  for  the  offices  to  be 
filled  by  the  electors  of  the  several  election  districts 
or  wards  "  shall  be  declared  duly  elected."  Held,  that 
the  declaration  and  certificate  of  the  commQu  council 
was  Indispensable  to  the  election  and  qualification  of 
ward  as  well  as  city  officers,  and  that  officers  who  had 
received  the  greatest  numl>er  of  votes  could  not  act 
officially  until  such  declaration.  Judgment  below  re- 
versed. People,  ex  rel.  Corliss  v.  North.  Opinion  by 
Rapallo,  J. 

2.  Provision  applies  to  election  of  aldermen.— Held, 
also,  that  the  provisions  of  section  10  are  applicable  to 
the  office  of  alderman,  and  that  under  a  provision  in 
the  charter  that  the  old  officers  should  hold  over 
until  their  successors  were  qualified,  acts  by  a  common 
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ooanoil  made  up  of  old  members,  whose  term  of  office 
had  expired,  performed  before  the  deolaratiou  of  the 
election  of  the  new  meml>er8,  would  be  valid.  lb. 
[Decided  January  1&,  1878.} 

NEW  TOBK  CITY. 

Kemovol  of  subordinait  employee  of  cUy  without 
cause.— The  provision  in  section  28  of  the  charter  of 
New  York  (Laws  1873,  chap.  836)  requiring:  that  no 
regular  clerk  or  head  of  a  bureau  shall  be  removed 
until  he  has  been  informed  of  the  cause  of  his  removal 
and  allowed  an  opportuuitj  to  be  heard,  does  not  apply 
to  subordinate  ministerial  officers,  such  as  a  surveyor 
in  the  bureau  of  combustibles,  or  an  assistant  to  the 
fire  marshal.  These  officers  are  not  *'  clerks,"  and  are 
removable  at  pleasure.  Judgment  below  reversed. 
People  ex  rel.  Royal  v.  Board  of  Fire  Commissioners 
of  New  York,  Opinion  by  Allen,  J. 
[Decided  April  28, 1878.] 


NOTES  OF  RECENT  DECISIONS. 
Action:  on  contbact  fob  personal  skrvicss, 
WHEN  IT  A0CBUB8.-  Plain  tiff  agreed  to  work  for  defend- 
ant for  one  year  at  stipulated  wages,  and  he  was  to  be 
paid  at  the  end  of  the  term  of  service.  He  left  before 
his  term  of  service  expired,  and  brought  suit  for  the 
imtnediate  recovery  of  the  wages  he  had  already  earned. 
Heldt  be  could  not  bring  suit  to  recover,  until  his 
term  of  service  had  expired,  according  to  the  stipula- 
tion of  the  contract.  Sup.  Ct.,  Iowa,  March,  1878. 
Powers  V.  Wilson. 

Chattel  mobtoaqe  :  when  not  valid.— A  chattel 
mortgage  to  secure  an  antecedent  debt  on  the  present 
and  after-acquired  property  of  the  mortgagor,  and 
which  authorizes  him  to  sell  the  mortgaged  chattels  in 
the  regular  course  of  his  business,  and  apply  the  pro- 
ceeds to  his  own  use,  is  void.  U.  8.  Dist.  Ct.,  New 
Jersey,  March  5. 1878.    Matter  of  Bloom, 

Chattel  mobtoaob  :  when  valid  and  when  void. 
— Does  the  permission  of  the  mortgagee  to  the  mort- 
gagor to  retain  possession  of  the  mortgaged  goods  inval- 
idate the  mortgage  7  Held,  that  if  the  mortgaged  prop- 
erty had  consisted  of  household  furniture,  or  of  any 
property  of  a  like  character,  where  the  right  or  privilege 
of  using  the  same  would  not  necessarily  imply  the  right 
or  privilege  of  selling  and  disposing  of  the  same,  then 
the  permission  to  retain  possession  would  not,  of  itself, 
vitiate  the  mortgage ;  but  when,  as  in  this  case,  the 
mortgage  is  given  on  a  stock  of  men's  and  boys*  cloth- 
ing, etc.,  or  a  stock  of  goods  or  merchandise  of  any 
kind,  and  it  is  apparent  that  the  only  usual  mode  of 
using  the  same  is  to  sell  and  dispose  of  such  stock,  and 
the  mortgage  contains  no  stipulation  that  the  proceeds 
of  such  sale  shall  be  applied  to  the  payment  of  the 
mortgage  d^t,  or  the  debt  of  any  other  creilitor,  such 
mortgage  is,  and  ought  to  be,  declared  to  be  void  on 
its  face.  Sup.  Ct.,  Indiana,  April  4,  1878.  Mohley  v. 
Letts  (Chi.  L.  News). 

Constitutional  law:  law  impaibinq  obliqa- 
TiON  OF  contbact:  homestead  law.— a  homestead 
is  not  exempt  from  the  payment  of  a  debt  contracted 
before  the  passage  of  the  Homestead  Law,  although  the 
debt  has  been  barred  by  the  Statute  of  Limitation,  and 
a  new  promise  is  made  subsequently  thereto.  The 
statute  does  not  extinguish  the  debt,  but  only  bars  the 
remedy.  Sup.  Ct.,  Tennessee,  Dec,  1877.  Woodlie 
V.  Towles  (Memphis  L.  J.). 

CONTBAOT :  ACTION   ON  CONTBACT   NOT  FULLY  PEB- 


FOBMED  :    EVIDENCE  :    PBEVENTINO    PEBFOBMANCE  : 

WHAT  IS  NOT :  WHAT  IS.— Where  an  express  obutract 
has  not  been  fully  performed  and  an  action  upon  an 
Implied  contract  to  pay  the  reasonable  value  of  what 
has  been  done  is  maintainable,  the  express  contract 
may  ordinarily  be  introduced  as  evidence  of  value. 
Where  the  plaintiffs  sue  for  being  prevented  from  per- 
forming a  contract,  the  action  is  on  the  contract ;  and 
unless  prevention  is  proved  and  found,  plaintiflSs  are 
not  entitled  to  recover  any  thing  on  such  contract. 
Mere  failure  or  refusal  to  pay  an  installment,  as  it  l>^ 
comes  due,  does  not  amount  to  prevention ;  and,  there- 
fore, does  not  authorize  the  party  to  abandon  the 
work  and  recover  the  t>eneflt  he  would  have  received 
had  he  fully  performed.  The  fact  that  defendant 
failed  to  make  such  payments,  **weU  knowing  that 
piaiutiflCs  had  to  rely  on  the  money  received  from  him,'* 
does  not  change  the  result.  But  if  the  defendant 
knew  at  the  time  the  contract  was  entered  into,  that 
plaintiffs  relied  entirely  on  his  payments  to  them,  or 
that  such  reliance  was  an  inducement  to  the  contract 
on  their  part,  it  might  be  otherwise.  So,  if  defend- 
ant had  notified  plaintifb  that  he  would  pay  none  of 
the  installments  as  they  should  become  due,  it  might 
amount  to  prevention.  Sup.  Ct.,  California,  April  6, 
1878.    Cox  V.  McLauffhUn  (Pac.  C.  L.  J.) 

Cobpobation:  chubch  cobpobation:  bobrow- 
inq  monet  to  build  mebtinq  house  not  ultba 
VIBES.— The  charter  of  a  corporation  declared  that 
its  object  is  iti^er  alia^  the  building  of  a  meeting 
house,  etc.,  and  providing  for  the  payment  of  ex- 
penses from  pew  rents.  The  amount  thus  realised 
being  inadequate,  the  trustees  borrowed  money  on 
their  individual  notes.  The  society  resisted  the  pay- 
ment of  this  borrowed  money  because  the  charter 
made  no  provision  therefor.  Held,  that  the  object 
of  the  corporation  could  not  be  carried  out  with- 
out a  meeting  house.  If  it  hired  laborers,  bought 
materials,  or  borrowed  money  for  the  consummation 
of  that  purpose,  it  was  liable.  The  evidence  tending 
to  show  how  the  business  was  conducted  and  settled, 
ratified  by  a  partial  payment,  was  sufficient  to  submit 
to  the  jury,  to  find  that  the  money  was  used  in  rebuild- 
ing the  church.  Sup.  Ct.,  Pennsylvania,  Jan.  9, 1878. 
First  Baptist  Churcti  of  Erie  v.  Neeley*s  Administraior 
(Pittsb.  L.  J.). 

Illegal  contbact:    note  given  fob  diseased 

SHEEP  SOLD  IN  VIOLATION  OF  STATUTE.- The  Selling 

or  disposing  of  any  sheep,  knowing  them  to  he  af- 
fected with  a  contagious  disease,  is  a  misdemeanor 
under  Code,  §4065,  and  a  note  given  in  payment 
for  such  sheep  is  void,  even  when  the  purchaser 
has  knowledge  of  the  diseased  condition  of  the 
sheep  purchased.  Such  contract  cannot  be  enforced. 
But  if  the  plaintiff  did  not  know  the  sheep  were 
affected  with  a  contagious  disease,  he  violated  no  law, 
and  he  may  enforce  his  contract  whether  the  de- 
fendant had  such  knowledge  or  not.  Sup.  Ct.,  Iowa, 
March,  1878.  CaldweU  v.  BudaXL 
Judgment  :  of  U.  S.  cibcuit  coubt  :  footing  of.— 
A  judgment  rendered  by  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota  occupies 
the  same  footing  as  a  domestic  judgment  of  a  supe- 
rior court  of  record  of  this  State.  Its  validity  cannot 
be  impeached  in  a  collateral  proceeding  by  parol  proof 
showing  that  no  jurisdiction  was  ever  in  fact  acquired 
over  the  person  of  the  defendant  therein.  Jurisdic- 
tion is  exclusively  presumed  unless  the  contrary  af-* 
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firiiiatively  appears  upou  the  face  of  the  record.  Sup. 
Ct.,  Minnesota,  AprU  18, 1878.  TurreU  v.  Warret\  (N. 
W.  Rep.) 

liANBLOBD  AND  TSNANT:  WHEN  ULNDLOBB  MUST 
KEEP  PBOPEBTT  SATE  IPOB  PERSONS    USING    IT.— The 

Mill  Company  owned  a  strip  of  land  in  Minneapolis 
lying  along  near  the  river  and  constructed  through  it 
a  canal,  into  which  it  took  water  at  the  upper  end  and 
furnished  it  for  water  power  to  the  tenants  to  whom 
it  rented  mill  sites  on  each  side  of  the  canal.  It  rented 
these  mill  sites  with  the  right  of  way  across  the  canal 
to  each  tenant.  Over  this  canal  for  its  entire  length 
and  breadth  was  constructed  a  platform  of  timbers 
and  planks  which  was  used  for  over  ten  years  with  the 
knowledge  and  acquiescence  of  the  company,  by  all 
persons  having  business  with  the  mills  along  the  sides 
of  the  canal,  in  the  same  way  as  a  public  thoroughfare 
is  used.  Morrison  was  the  company's  tenant  of  a  mill 
Ate  abutting  on  the  canal,  and  a  sub-tenant  of  his  con- 
structed a  part  of  the  platform  opposite  the  premises 
sub- let.  This  sub-lease  expired,  leaving  Morrison  in 
possession  under  the  lease  to  him  of  the  mill  site  let  to 
him  by  the  company.  Heldj  that  as  to  all  persons 
going  upon  this  platform  to  transact  business  with 
mUis  along  the  canal,  it  was  the  duty  of  the  company, 
and  not  of  Morrison,  to  use  ordinary  care  and  dili- 
gence to  keep  the  platform.  Sup.  Ct.,  Minnesota, 
April  8, 1878.  Nash  v.  MinrvtapolU  MiU  Co,  (N.  W.  L. 
Kep.) 

Respondeat  supebiob:  when  city  not  IjIablb 
FOB  NEOLiOENCB  OF  CONTBAOTOB.— A  city  Contractor 
for  building  a  sewer  is  liable  for  the  negligence  of  his 
employees,  by  which  damage  accrues  to  a  citizen.  The 
action  does  not  lie  against  the  city.  Sup.  Ct.,  Penn- 
sylvania, January  7, 1878.  CHty  of  EHe  v.  CatUkina. 
•  Statute  of  uafiTATioN:  when  statute  of  loci 

CONTBAOTUS  NOT  PLEAD13LE  IN    FOBEIGN    JUBISDIC- 

•noN.— A  Statue  of  Limitations  of  the  loci  con\radba» 
cannot  be  pleaded  in  bar  in  a  foreign  jurisdiction, 
where  both  parties  were  resident  in  the  loci  controc^u^ 
during  the  whole  statutory  time,  so  as  to  make  the 
bar  complete  there,  unless  such  statute  go  to  the  ex- 
tinction of  the  right  itself,  and  not  to  the  remedy 
only.  The  rule  at  common  law  is,  that  the  time  of 
the  limitation  of  actions  depends  on  the  law  of  the 
forum,  and  not  on  the  law  of  the  State  or  country 
where  the  contract  was  made.  A  statutory  bar  of 
one  State  cannot  be  pleaded  in  another,  where  the 
bar  affects  the  remedy  only.  Sup.  Ct.,  Mississippi, 
Feb.  4, 1878.    VtrUiM  v.  Qay  (Memph.  L.  J.). 

Statute  of  ujcitations  :  acknowledgment  to 
husband  of  deceased  owneb  of  note,  stops  stat- 
UTE BUNNING. — In  a  suit  upon  a  promissory  note  by 
the  husband  as  administrator  of  the  deceased  payee, 
commenced  more  than  six  years  after  the  maturity  of 
the  note,  it  appeared  that  within  the  six  years,  and 
after  the  death  of  the  wife,  but  before  her  husband 
had  taken  out  letters  of  administration,  the  maker 
had  acknowledged  the  debt  to  the  husband  and  had 
promised  to  pay  the  note.  Jield,  that  the  running  of 
the  statute  of  limitations  was  tolled,  and  the  plaiuti£f 
was  entitled  to  recover.  The  husband  was  not  a 
stranger,  butVas  the  owner  of  the  note  in  question  as 
part  of  his  wife's  estate ;  he  could  therefore  receive  a 
promise  to  pay  it  or  an  acknowledgment  consistent 
with  such  a  promise.  Sup.  Ct.,  Pennsylvania,  Feb- 
ruary U,  1878.    Kuly  v.  WriQhi  (W.  Not.  Cas.) 


Subetyship:  statute  of  limitations:  when 
subety  may  not  plead :  when  entitled  to  action 
AGAINST  PRINCIPAL — Although  the  administrator  of 
a  principal  in  a  note  may  defeat  the  recovery  upon 
the  note  by  the  plea  of  the  statute  of  limitations,  yet 
the  exoneration  of  such  administrator  does  not  relieve 
the  surety  of  his  intestate  from  liability.  When  the 
surety  on  such  note  is  compelled  to  pay  the  debt, 
such  surety  then  has  a  cause  of  action  against  such 
administrator  for  the  amount  so  paid,  or  against  the 
administrator  of  a  co-surety  for  contribution.  The 
right  to  judgment  by  motion  accrues  to  the  surety 
upon  the  rendition  of  judgment  against  him,  but  his 
cause  of  action  is  the  payment  of  the  judgment,  and 
the  statute  only  begins  to  run  from  that  time.  Sup. 
Ct.,  Florida,  April,  1877.  Beevta  v.  PoUliam  (Memphis 
L.  J.) 

Taxation:  exemption  fbom  pebsonal,  and  not 
ASSIGNABLE. — ^The  word  **  exemption  '*  is  not  compre- 
hended within  the  words  **  rights  and  privileges,"  as 
applied  to  a  corporation  claiming  a  right  of  exemption 
from  taxation  by  virtue  of  a  section  of  its  charter, 
conferring  upou  it  the  rights  and  privileges  of  a  like 
corporation,  which  latte»  corporation  was  by  express 
terms  of  the  charter  exempt  from  taxation.  Such  ex- 
emption is  personal  to  tl^e  corporation  or  individual 
possessing  it,  and  is  not  assignable.  Sup.  Ct.,  Tennes- 
see, March  18, 1878.     WUaon  v.  Qainea, 


THE  NEW  YORK  STATE   BAR  ASSOCIATION 

REPORT. 
'^pHE  first  Annual  Report  of  the  New  York  State  Bar 
X  Association  has  been  issued.  It  makes  a  hand 
some  volume  of  two  hundred  pages,  and  its  contents 
are  such  as  should  interest  every  lawyer.  It  contains 
the  call,  list  of  members  and  proceedings  of  the  con- 
vention which  organized  the  Association ;  also  the  con- 
stitution and  by-laws  of  the  Association,  the  rules  and 
regulations  of  the  executive  committee,  the  act  of  in- 
corporation, the  proceedings  of  the  annual  meeting 
last  November,  the  prize  essay  read  at  that  meeting, 
the  legal  biographies  then  presented,  the  officers  and 
committees,  list  of  members  and  an  index. 

The  subject  of  organization  is  one  deserving  the 
most  serious  attention  of  the  legal  profession.  For  its 
own  best  interests,  for  the  most  effective  exercise  of  a 
wholesome  and  beneficial  influence  on  the  laws  and  the 
sentiments  of  the  community,  and  for  the  purpose  of 
opposing  and  counteracting  the  revolutionary,  agrarian 
aud  communistic  tendencies  of  the  times,  the  lawyers 
should  meet  in  council,  should  organize. 

In  England,  in  France  aud  in  Germany,  the  legal 
profession  is  a  thoroughly  organized  and  associated 
profession,  and  it  is,  largely  as  a  result  thereof,  a  pow- 
erful, learned  and  honorable  profession . 

In  this  country,  lawyers  have  not,  until  recently,  as- 
sociated themselves  together,  aud  as  a  result  much  of 
the  esprit  du  corps  has  been  lost,  and  the  professional 
tone  and  qualification  have  been  lowered.  With  the 
hearty  support  of  the  lawyers  of  this  State,  the  State 
Bar  Association  will  become  a  powerful  Influence  for 
good  both  to  the  profession  and  to  the  people. 

Among  the  proceedings  of  the  annual  meeting  re- 
ported in  this  volume  is  au  interesting  paper  by  Mr.  A. 
A.  Redfleld,  on  *'  Some  Proposed  Changes  in  Probate 
Procedure,*'  aud  some  valuable  suggestions  as  to  the 
law  affecting  marriage  and  divorc^from  Mr.^Elbridge 
T.  Gerry. 
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COURT  OF  APPEALS  DECISIONS. 

THE  following  deoisioiiB  were  banded  dowu  Tuesday, 
May  28,  1878: 
Wood  V.  Tannioliff,  Kellogg  v.  Norman,  Wilkinson 
V.  GiU,  MoNamee  v.  Wilson*  judgment  affirmed,  with 

costs. Howe  Machine  Co.  v.  Pettibone,  Jones  r. 

Ludlum,  appeal  dismissed,  with  costs. Stmppman 

V.  MuUer,  motion  to  dismiss  appeal  granted,  with 
costs.  Motion  to  compel  the  attorney  to  pay  costs 
personally  must  be  made  in  the  court  below  after  the 

judgment  has  been  there  entered. National  Bank 

of  Schuylerville  v.  Lasher,  Same  «.  Vanderwerker, 
motion  to  dismiss  appeal  denied.  Motion  to  file 
amended   return   granted,  without   costs    to    either 

party. German   American  Bank  v,  Pittstou  and 

Elmira  Coal  Co.,  Same  v.  Morris  Run  Coal  Co.,  appeals 
dismissed,  with  costs  of  one  appeal  only  in  this  court. 
Potts  V.  Mayer,  Clark  v.  Dickinson,  judgment  re- 
versed and  new  trial  granted,  costs  to  abide  event. 

Smith  V.  Bodine,  judgment  reversed  and  new  trial 

granted,  costs  to  abide  event,  unless  plaintiff  stipulate 
to  reduce  the  recovery  by  deducting  $194.76,  with  in- 
terest thereon  from  December  81, 1806,  in  which  event 
judgment  as  so  modified  affirmed,  without  costs  to 

either  party  in  this  court. Mix  v.  Andes  Insurance 

Co.,  judgment  reversed,  with  costs  to  the  defendant 
after  appearance  in  action  on  ground  that  cause  was 
removed  to  Circuit  Court  of  the  United  States. 


NEW  BOOKS  AND  NEW  EDITIONS. 


Kansas  Reports,  Yolumb  XVIII. 


Reports  of  oases  argued  and  determined  In  the  Supreme 
Court  of  the  State  of  Kansas.  W.  0.  Webb,  official  Re- 
porter. Volume  XVin.  Containing  cases  decided  at 
the  January  and  July  terms,  1877.  Topeka,  Kansas: 
Geo.  W.  Martin,  1878. 

fPHE  present  volume  contains  among  others  these 
X  cases  of  general  interest.  MctUer  of  Pry  or ^  p.  72: 
A  statement  by  an  attorney  that  a  ruling  made  by  the 
judge  is  contrary  to  every  principle  of  law,  and  he  de- 
sires that  it  shall  not  stand  unreversed  in  any  court 
he  practices  in,  held  to  be  a  contempt  of  court.  State 
V.  Rogers^  p.  78 :  A  man  indicted  for  murder  cannot 
justify  on  the  ground  of  self-defense,  the  act  being 
committed  in  a  quarrel  he  had  himself  provoked. 
Missouri  VaUey  Ins.  Co,  v.  Sturges^  p.  83 :  A  person 
who  has  no  interest  in  another's  life  cannot  purchase 
or  take  by  assignment  an  insurance  policy  on  such  life. 
FrUtoeU  v.  City  of  Troy,  p.  271:  The  Legislature 
may  confer  on  a  municipality  the  power  to  tax 
employments  as  well  as  property.  New  York  Life 
Ins,  Co.  V.  McOowant  p.  800:  An  insurance  company 
is  liable  to  a  third  person  in  a  civil  suit  for  the  frauds, 
deceits  and  concealments  of  its  general  agent,  com- 
mitted while  acting  in  the  apparent  scope  of  his  au- 
thority, though  the  company  did  not  authorize  or  jus- 
tify the  acts.  Seaton  v.  ScoviU,  p.  438 :  A  note,  other- 
wise negotiable,  is  not  rendered  non-negotiable  by  the 
addition  of  a  stipulation  to  pay  costs  of  collecting,  in- 
cluding reasonable  attorney's  fees,  if  suit  be  instituted 
thereon .  Whitford  v.  Horn,  p.  456 :  A  title  by  gift  is 
sufficient  to  maintain  replevin  against  the  administra- 
tor of  donor .  Qreeno  v.  Barnard,  p.  621 :  There  is 
no  homestead  exemption  law  as  against  the  purchase- 
money  of  the  homestead.  The  reporting,  as  is  usual 
in  this  series,  is  carefully  done,  the  head-notes  stating 
aocorately  and  concisely  the  points  decided,  and  the 


statements  of  fact  being  clear  and  as  brief  as  is  con- 
sistent with  a  full  history  of  the  case. 


NOTES. 


IN  the  Wandsworth  (England)  County  Court  in  the 
case  of  Evans  v.  Salmond,  decided  on  the  7th  ult., 
it  is  held  that  a  post-office  order  is  a  negotiable  instru- 
ment, and   an  innocent  purchaser  for  value  from  a 

wrong- doer  is    protected  against  liability. Judge 

Blatchford  has  been  requested,  by  the  members  of  the 
bar  who  have  practiced  before  him  in  the  United 
States  District  Court  for  the  Southern  District  of 
New  York,  to  sit  for  his  portrait,  which  is  to  be  hung 
on  the  walls  of  the  District  Court  room,  and  has  con- 
sented to  do  so.— The  Bar  Association  of  Chicago  have 
been,  for  a  year  past,  through  a  committee  appointed 
for  that  purpose,  investigating  the  workings  of  the 
bankrupt  law  in  that  city.  Of  course  the  results  are 
very  unsatisfactory,  the  various  fees  and  expenses,  ua 
a  rule,  nearly  or  quite  exhausting  the  estates  of  the 
bankrupts. 

Few  nations  are  so  fond  of  litigation  as  the  Mexi- 
cans; and  there  is  a  story  which  pertinently  illustrates 
the  propensity  of  the  Dons  for  going  to  law  with  each 
other.  Don  Rafael  has  been  suing  Don  Esteban  for  at 
least  ten  years  in  all  the  courts  of  the  Republic.  Over 
and  over  again  he  has  lost  his  cause,  and  as  often  has 
he  appealed  from  the  court  below  to  the  court  above. 
One  day  the  plaintiff  meets  the  defendant  in  the  Calle 
San  Francisco,  Mexico.  The  adversaries  bow  stiffly 
to  one  another.  "  How  is  it,  Don  Rafael,"  asks  Don 
Esteban,  *'  that  you  have  not  yet  carried  before  the 
Supreme  Court  your  appeal  against  the  Court  of 
Guadalajara,  which,  if  you  remember,  was  adverse  to 
you  T  "  •*  Of  a  truth,"  replies  Don  Rafael,  "  I  shaU 
appeal  no  more,  and  abandon  my  claim.  I  am  sick  and 
tired  of  the  whole  aifiair;  and,  moreover,  I  have  not  a 
single  dollar  left  to  pay  costs  withal."  *'Is  that  so, 
cabaUero  t "  quickly  returns  Don  Esteban,  pulling  out 
his  purse.  *'  Pray  do  me  the  honor  to  accept  the  loan 
of  fifty  dollars,  and  give  notice  of  appeal  at  once.  It 
would  be  a  shame  and  a  scandal  to  let  such  a  fine  law- 
suit die." 


PUBLISHERS'  NOTICE. 

MR.  GEO.  W.  VAN  SICLEN,  of  the  New  Yoi*  Bar, 
intends  to  sail  for  Rio  Janeiro,  Brazil,  by  the  JTuly 
steamer  of  the  new  direct  line,  returning  in  Septem- 
ber, and  will  attend  to  such  professional  business  as 
may  be  intrusted  to  him.  Address  No.  99  Nassaa  St., 
New  York  city. 

Fearless  Railway  Threshing  MAcnmB. 

We  call  the  attention  of  farmers  and  threshermen  to 
the  advertisement  of  the  Fearless  Horse-Power  and 
Thresher  and  Cleaner,  elsewhere  in  this  number  of  our 
paper.  This  machine  is  the  only  one  that  received  an 
award  on  both  Horse-Power  and  Thresher  and  Cleaner 
at  the  Centennial  Exhibition,  Philadelphia,  and  ranks 
as  best  of  its  class.  An  ex-President  of  the  New  Yoric 
State  Agricultural, Society  said  of  Harder's  Machines, 
**  they  are  the  best  ever  made,"  and  the  same  testi- 
mony has  been  borne  by  equally  good  authority  time 
and  again. 

For  further  information  send  to  Miuard  Harder,  Co- 
blesklU,  N.  Y.  r^  T 
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All  cotQiniiiiicatlona  Intended  for  publication  In  the 
Law  Jouhnal  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  gWen,  though  not  necessa- 
rily for  publication. 

Ck>minunlcatlon8  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 


AhBANTy  June  8,  1878. 

CURRENT  TOPICS. 

AFTER  considerable  discussion,  the  United  States 
Senate  on  the  81st  nit.  passed  a  bill  providing 
for  the  appointment  of  an  additional  Circuit  judge 
for  the  Seventh  Judicial  Circuit,  composed  of  the 
States  of  Illinois  and  Indiana.  That  this  judge  is 
needed  is  evident  from  the  fact  stated  by  Mr. 
Thurman,.  that  there  are  thirty-six  hundred  suitors 
whose  cases  are  in  waiting  in  the  circuit. 


The  necessity  of  additional  judges  in  two  of  the 
Federal  Circuits  was  strongly  made  evident  in  a  dis- 
cussion in  the  Senate  last  week,  of  a  bill  to  provide 
an  additional  Circuit  judge  in  the  Second  Circuit. 
Senator  Davis  stated  that  at  the  April  term  of  the 
Circuit  Court  in  Kew  York  which  is  now  in  session, 
444  jury  cases  were  set  down  for  hearing  ;  on  the 
Equity  Calendar  there  were  116  cases.  There  were 
also  59  appeals  in  Admiralty  and  40  motions 
noticed.  In  Chicago  it  was  still  worse.  There 
were  8500  cases  on  the  docket  other  than  bank- 
ruptcy cases,  which,  with  admiralty  business,  em- 
ploy all  the  time  of  the  District  Court  at  that  place. 
It  was  suggested  by  a  Senator  that  the  repeal  of  the 
bankrupt  law  might  tend  to  diminish  the  business 
of  the  Federal  courts,  but  Senator  Davis  stated  that 
while  the  District  Courts  might  be  somewhat  re- 
lieved, the  business  of  the  Circuit  Courts  would  be 
increased.  That  the  repeal  of  the  bankrupt  law 
will  very  largely  increase  general  law  business  can- 
not be  doubted,  and  this  must  have  its  effect  upon 
the  Federal  courts,  both  District  and  Circuit. 

The  Supreme  Court  of  the  United  States  in 
Matter  of  Jackson  retried  on  another  page,  declare  in 
emphatic  terms  that  letters  sent  by  mail  shall  not  be 
opened  by  the  postal  ofiSciaLs  without  due  process  of 
law.  By  section  3894  of  the  Federal  Revised 
Statutes,  the  sending  of  lottery  circulars  by  mail,  is 
made  a  penal  offense.  The  law  is  proper  enough, 
but  not  easily  enforceable  where  the  circulars  are 
sent  as  letters,  unless  the  letters  can  be  opened  and 
examined  while  in  the  mails.  The  Supreme  Court, 
however,  says  that  this  cannot  be  done,  and  Con- 
gress has  no  power  to  authorize  it  to  be,  except  by 
virtue  of  a  warrant  which  can  only  be  issued  on  an 
Vol.  17.— No.  23. 


affidavit  particularly  describing  the  thing  to  be 
seized  as  is  required  when  papers  are  subjected  to 
search  in  one's  household.  Tlie  court  further  says, 
that  regulations  against  the  transportation  in  the 
mail  of  printed  matter  which  is  open  to  examination 
cannot  be  enforced  so  as  to  interfere  with  the  free- 
dom of  the  press.  Liberty  of  circulating  is  essential 
to  that  freedom.  When,  therefore,  printed  matter 
is  excluded  from  the  mails,  its  transportation  in  any 
other  way  cannot  be  forbidden  by  Congress.  The 
court  very  properly  concludes  timt  laws  prohibiting 
the  transmission  of  improper  matter  in  the  mails 
must  be  enforced  upon  competent  evidence  of  their 
violation  procured  in  some  other  way  than  by  the 
unlawful  inspection  of  letters  and  sealed  packages. 
The  decision  will  undoubtedly  interfere  somewhat 
with  the  prosecution  of  offenders,  under  the  act  for- 
bidding the  sending  of  obscene  literature  through 
the  mails  as  well  as  that  forbidding  lottery  circulars, 
but  it  secures  the  inviolability  of  private  correspond- 
ence which  is  of  paramount  importance. 


The  House  Committee  on  the  revision  of  the  laws 
has  reported  favorably  a  bill  to  repeal  that  section  of 
the  Federal  Revised  Statutes  which  relates  to  the 
sending  of  obscene  literature  through  the  mails.  As 
the  decision  above  noticed  renders  the  statute  of 
little  practical  value,  its  repeal  would  be  proper. 


We  would  call  attention  to  the  article  on  marriage 
by  Isaac  Van  Winlde,  Esq.,  appearing  in  our  present 
number.  The  rules  governing  this  relation  under 
the  various  systems  of  jurispnidence,  ancient  and 
modem,  are  fully  set  forth  and  explained.  The 
article  is  well  worthy  the  careful  consideration  of 
every  reader.  

The  death  of  Hon.  William  P.  Allen,  which  took 
place  on  Monday  last,  removes  from  the  bench  of 
the  Court  of  Appeals  one  of  the  ablest  jurists  of 
our  State.  Of  the  seven  judges  who  formed  the 
court  at  its  reorganization,  under  the  amended  ju- 
diciary article  of  the  Constitution,  three  have  been 
removed  by  death  —  Judges  Peckham,  Grover  and 
Allen.  Judge  Johnson,  who  was  appointed  to  fill 
a  vacant  place  upon  the  bench,  and  who  performed 
judicial  duties  for  nearly  a  year,  has  also  died. 
None  of  these  were  what  could  be  called  old  men, 
not  one  of  them  having  passed  the  constitutional 
limit  of  age  for  the  judicial  office.  There  is  no 
doubt  that  the  physical  constitution  of  every  one 
of  these  judges  was  broken  down  by  overwork  in 
the  performance  of  official  duties,  and  that,  except 
in  the  case  of  Judge  Peckham,  their  deaths  resulted 
from  this  cause.  We  see,  however,  at  present,  no 
means  of  relieving  the  ctfurt  from  the  pressure  of 
business  before  it.  The  address  of  Chief  Judge 
Church  at  the  first  meeting  of  the  court  after  the 
death  of  Judge  Allen  and  a  brief  sketch  of  the  life 
of  the  deceased  judge  will  be  found  elsewhere. 
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The  subject  of  *'  defaulting  solicitors  "  is  troubling 
the  profession  in  England  at  the  present  time,  and 
one  gentleman,  Sir  Henry  Peek,  has  gone  so  far  u 
to  issue  a  circular  inviting  prize  essays  as  to  the 
best  mode  of  dealing  with  the  subject.  Ko  doubt 
a  solicitor  who  does  not  pay  his  debts  is  a  very  bad 
individual,  but  we  do  not  see  wherein  he  is  any 
worse  than  a  tradesman,  or  physician,  or  clergyman 
in  similar  circumstances.  Perhaps  the  fact  that  the 
name  of  a  lawyer  very  seldom  appears  in  the  bank- 
rupt list  renders  it  much  more  censurable  for  it  to 
appear  there  than  would  be  the  case  in  other  call- 
ings. It  is  stated  that  after  an  exhaustive  inyesti- 
gation  it  has  been  found  that  seven  and  one-half  per 
cent  of  the  solicitors  of  England  have  become  bank- 
rupt or  insolvent.  What  is  the  proportion  among 
merchants  is  not  stated,  but  we  arc  confident  that 
three-quarters  of  those  who  go  into  trade  fail  to 
pay  their  indebtedness  in  full.  The  profession  has 
nothing  to  fear  from  any  investigation  that  can  be 
made. 

In  the  Supplement  accompanying  this  number 
are  given  acts  of  the  Legislature  upon  these  sub- 
jects: Amending  Laws  1875,  chap.  482,  §  26,  relating 
to  the  powers  of  supervisors  ;  amending  Laws  1873, 
chap.  838,  regulating  the  fees  of  coroners  ;  reliev- 
ing auctioneers  selling  farm  property  from  giving 
bond  or  filing  semi-annual  account  ;  amending  2  R 
8,  690,  §  2,  relating  to  attempts  to  extort  ;  facili- 
tating the  proof  of  previous  imprisonment  and 
discharge  in  trials  for  second  ofifenses  ;  amend- 
ing 2  R.  8.  809,  §  87,  relating  to  granting 
new  trials  in  actions  of  ejectment;  legalizing  acts 
of  surrogates  on  granting  letters  of  administration 
upon  petitions  verified  before  other  ofiicert,  and 
allowing  the  issue  of  letters  upon  such  petitions ; 
amending  section  870  of  the  Code  of  Civil  Pro- 
cedure, authorizing  married  women  to  execute 
powers  of  attorney;  forbidding  non-residents  to 
gather  clams  in  the  waters  of  the  State ;  relating  to 
the  property  of  absconding  persons ;  providing  for 
mechanics'  and  laborers'  liens,  under  contracts 
with  municipalities;  amending  section  2  of  the 
general  corporation  act ;  amending  the  general 
assignment  act  of  1877 ;  amending  what  is  known 
as  the  ** temporary  act"  of  1876,  relating  to  the 
Code;  amending  Laws  of  1872,  chap.  680,  relating 
to  the  record  of  the  probate  of  wills  in  other 
States;  amending  2  R.  8.  781,  §J  76,  78,  relating  to 
the  removal  of  indictments;  requiring  all  stock, 
fire,  and  marine  insurance  companies  to  have  capital 
of  $200,000.  The  governor  has,  up  to  the  time  of 
our  going  to  press,  signed  895  acts. 

By  chapter  867  of  the  Laws  of  this  State,  of  the 
present  year,  chapter  107  also  of  this  year,  requiring 
justices  of  the  peace  to  give  bonds,  is  amended  so  as 
to  require  the  town  clerk  of  any  town  wherein  the 
justice  is  also  supervisor,  to  approve  of  the  bond. 


NOTES  OF  CASES. 

IN  the  case  of  Htrsey  v.  EUiot,  67  Me.  526,  it  is 
held  that  if  a  bankrupt,  who  is  the  payee  of  a 
negotiable  bill  or  note,  sells  the  same  without  in- 
dorsement before  and  indorses  it  after  bankruptcy, 
such  indorsement  will  enable  the  holder  of  the  note 
to  maintain  an  action  upon  it  in  his  own  name.  The 
decision  is  in  harmony  with  a  well-settled  rule  sus- 
tained by  many  authorities.  See  Smith  v.  Pickering^ 
Peake  (N.  P.  C),  60;  Atwnyrrums,  1  Camp.  492, 
note ;  Lempriere  v.  PasUy^  2  T.  R  48o ;  Mowbray ^ 
exparUy  1  Jac.  &  Wal.  428;  Watkins  v.  Maule,  2  id. 
287  ;  Oreening^  ex  parte,  13  Ves.  206;  Wallace  v. 
Hardacre^  1  Camp.  46 ;  Smoot  v.  Morehouse,  8  Ala . 
(N  B.)  870;  VaUntine  v.  Eolhman,  68  N.  C.  475. 
The  reasons  given  for  the  rule  appear  to  be  satisfac- 
tory and  conclusive.  The  indorsement  in  such  case 
is  but  a  mere  form.  The  property  in  the  note  passes 
by  the  sale.  The  bankrupt  has  no  actual  interest 
in  it  afterward.  At  most,  he  is  to  be  regarded 
as  merely  a  trustee  of  the  legal  title  for  the  benefit 
of  the  vendee.  In  general,  only  such  right,  title 
and  interest,  as  the  b&nkrupt  himself  has  in  law  and 
equity  in  any  estate  or  property,  passes  by  bank- 
ruptcy to  the  assignee.  That  the  assignee  does  not 
take  a  beneficial  interest  therein  belonging  to  an- 
other person  is  well  settled  in  the  cases  cited  and 
many  more.  SavteOe  v.  RoUin$,  23  Me.  196 ;  Smith 
▼.  Chandler,  3  Gray,  892;  NxchdU  ▼.  BeOows,  22  Yt. 
581 ;  Streeter  v.  Sumner,  81  N.  H.  542 ;  Mitchell  v. 
Winslow,  2  Story,  630;  Chss  v.  Coffin,  66  Me.  432. 
The  principle  has  been  applied  also  in  analogous 
cases,  in  proceedings  under  State  insolvent  laws. 
Norcroet  v.  Pease,  5  Allen,  331.  And  in  case  of  the 
death  or  marriage  of  the  payee,  a  negotiable  note, 
transferred  by  the  payee  before  his  death  by 
delivery  only,  may  be  indorsed  by  his  administrator 
with  the  same  etfect  as  if  done  by  himself  in  his 
life-time.  MaJhon  v.  Southard,  36  Me.  147.  When  a 
woman  assigns  by  delivery  a  note  payable  to  her 
order,  and  afterward  marries  the  maker,  her  in- 
dorsement of  the  note  after  such  marriage  transfers 
the  legal  title.     GuptiU  v.  Home,  63  Me.  405. 

.  The  Supremo  Judicial  Court  of  Maine,  in  the  case 
of  Baton  v.  BoissonnauU,  67  Me.  540,  holds  that  a  note 
payable  at  a  future  day  with  interest  greater  or  less 
than  the  legal  rate,  in  which  nothing  is  said  about 
the  rate  of  interest  after  maturity,  will  draw  the 
stipulated  rate  till  maturity  only,  and  after  that  the 
jegal  rate.  This  is  in  accordance  with  the  weigljt 
of  authority,  both  English  and  American.  Ludwick 
V.  Euntzinger,  5  W.  &  8.  51 ;  Brewster  v.  Wakefield, 
22  How.  (U.  S.)  118;  Bumhisd  v.  Firman,  22  Wall 
170;  Cook  V.  Fowler,  L.  R,  7  H.  L.  27.  The  reason 
given  in  the  case  last  cited,  is  that  interest  for 
the  delay  of  payment,  post  diem,  is  not  given  on 
the  principle  of  implied  contract,  but  as  damages 
for  a  breach  of  contract;  that  while  it  miirtit  be 
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reasonable,  under  some  circumstances,  and  the 
debtor  might  be  very  willing  to  pay  five  per  cent 
per  month  for  a  very  short  time,  it  would  by  no 
means  follow  that  it  would  be  reasonable,  or  that 
the  debtor  would  be  willing  to  pay,  at  the  same 
rate,  if,  for  some  unforeseen  cause,  payment  of  the 
note  should  be  delayed  a  considerable  length  of 
time.  Similar  views  were  expressed  in  BretoUer  v. 
Wakefield.  The  court  says  that  when  the  note  is 
entirely  silent  as  to  the  rate  of  interest  thereafter,  if 
it  is  not  paid  at  maturity,  the  creditor  is  entitled  to 
interest  after  that  time  by  operation  of  law  and  not 
by  virtue  of  any  promise  which  the  debtor  has 
made;  that  if  the  right  to  interest  depended  upon 
the  contract,  the  holder  would  be  entitled  to  no 
interest  whatever  after  the  day  of  payment  In 
Brannon  v.  Hursdl^  112  Mass.  68,  however,  the 
court  held  that,  when  a  recovery  is  had  upon  a  note 
bearing  ten  per  cent  interest,  the  plaintiff  is  entitled 
to  interest  at  the  same  rate  till  the  time  of  verdict. 
The  reason  given  is  that  ''the  plaintiff  recovers 
interest,  both  before  and  after  the  note  matures,  by 
virtue  of  the  contract,  as  an  incident  or  part  of  the 
debt,  and  is  entitled  to  the  rate  fixed  by  the  con- 
tract.^' This  reasoning  is  at  variance  with  the 
reasoning  in  the  House  of  JLords  in  the  case  cited ; 
and  with  the  reasoning  of  the  Supreme  Court  of 
the  United  States,  in  the  cases  cited ;  and  with  the 
reasoning  of  the  Massachusetts  court  itself,  in  Ayer 
V.  TUden^  15  Gray,  178.  It  is  there  said  that  the 
interest  after  maturity  **is  not  a  sum  due  by  the 
contract;  that  it  is  given  as  damages  for  the  breach 
of  the  contract,  and  must  follow  the  rule  in  force 
within  the  jurisdiction  where  judgment  is  recov- 
ered.*' The  rule  in  the  principal  case  has  also  been 
adopted  in  Connecticut  and  Rhode  Island.  Hubbard 
Y.  CaUahan^  42  Conn.  524;  Pierce  v.  Swanpoint 
Cemetery,  10  R.  I.  227. 


In  Edmpehire  v.  Wiehens,  38  L.  T.  Rep.  (N.  S.) 
408,  decided  in  the  chancery  division  of  the  Eng- 
lish High  Court  of  Justice  on  the  29th  of  January 
last,  the  defendant  entered  into  an  agreement  to 
take  a  lease  of  a  dwelling-house  in  Kensington,  to 
contain  all  usual  covenants  and  provisoes.  The 
lease  tendered  to  the  defendant  contained  a  cove- 
nant not  to  assign  without  the  lessor's  consent, 
such  consent  not  to  be  withheld  to  a  respectable 
and  responsible  tenant.  The  present  action  was 
brought  to  enforce  the  agreement .  The  court  held 
that  the  covenant  was  not  a  usual  covenant,  and  the 
action  was  dismissed.  The  authorities  upon  this 
subject  in  England  are  conflicting.  In  Church  v. 
Brown,  15  Ves.  258,  and  Henderson  v.  Hay^  8  Bro. 
C.  0.  682,  such  a  covenant  was  held  not  to  be  usual, 
but  in  Haines  v.  Burnett^  27  Beav.  500,  and  Strang- 
way$  V.  BUhopy  29  L.  T.  Rep.  (O.  S.)  120,  the  con- 
trary was  held.  The  doctrine  of  the  principal  case 
has  also  the  support  of  the  Court  of  Appeal  in  Hodg- 


hiiiion  V.  Crowe,  L.  R.,  10  Ch.  622,  and  of  the  Court 
of  Chancery  in  the  same  case,  L.  H.,  19  Eq.  593.  In 
Davidson's  Precedents  on  Conveyancing  (3d  ed.  p. 
48)  it  is  said :  "  the  result  of  the  authorities  appears 
to  be  that  in  case  where  the  agreement  is  silent  as 
to  the  particular  covenants  to  be  inserted  in  the 
lease,  and  provides  merely  for  the  lease  containing 
usual  covenants,  or,  which  is  the  same  thing,  is  an 
open  agreement  without  reference  to  the  covenants, 
and  there  are  no  special  circumstances  justifying 
the  introduction  of  other  covenants,  the  follow- 
ing are  the  only  ones  which  either  party  can  insist 
upon,  namely,  covenants  by  the  lessee :  (1)  to  pay 
rent ;  (2)  to  pay  taxes  except  such  as  are  expressly 
payable  by  the  landlord;  (3)  to  keep  and  deliver  up 
the  premises  in  repair;  and  (4)  to  allow  the  lessor 
to  re-enter  and  view  the  state  of  repair,  and  the  usual 
qualified  covenant  by  the  lessor,  for  quiet  enjoy- 
ments by  the  lessee."  See,  however,  WUbraham  v. 
Liveeay,  18  Beav.  206;  Parish  v.  Sleeman,  1  De  G. 
F.  &  J.  326.  

In  the  case  of  Arthur  v.  Craig^  6  Cent.  L.  J.  424, 
decided  by  the  Supreme  Court  of  Iowa  at  its  April, 
1878,  term,  it  is  held  that  the  executive  may  annex 
to  a  pardon  any  condition  precedent  or  subsequent, 
provided  it  be  not  illegal,  immoral  or  impossible  of 
performance.  In  this  case  a  person  convicted  of 
larceny  from  a  buildiiig  in  the  night  time,  and  sen- 
tenced to  imprisonment  for  ten  yeara,  received  a 
pardon  containing  these  conditions  :  that  the  pris- 
oner should,  during  the  remainder  of  his  term 
of  sentence,  refrain  from  the  use  of  intoxicating 
liquors  as  a  beverage ;  should  exert  himself  for  the 
support  of  bis  mother  and  sister,  and  should  not  be 
convicted  of  a  violation  of  any  criminal  law  of 
the  State.  In  case  he  violated  any  of  these  condi- 
tions he  was  to  be  liable  to  summary  arrest  upon 
the  warrant  of  the  governor  at  the  time,  whose 
judgment  was  to  be  conclusive  as  to  the  sufficiency 
of  the  proof  of  the  violation  of  the  first  and  second 
conditions,  and  was  to  be  confined  in  the  peniten 
tiary  for  the  remainder  of  the  term  of  his  sentence. 
The  prisoner  formally  accepted  the  pardon  and  its 
conditions,  and  was  set  at  liberty.  He  violated  the 
condition  against  the  use  of  intoxicating  liquors 
and  was  arrested  upon  a  warrant  by  the  governor 
and  returned  to  the  penitentiary.  Upon  proceed- 
ings by  AaJ^flw  corpus  the  court  held  the  re-arrest  and 
return  to  the  penitentiary  were  valid  and  proper 
Whether  an  executive  can  impose  conditions  in 
pardons  has  been  doubted.  1  Whart.  Cr.  Law, 
§  591  d.  But  it  is  now  considered  as  settled  that 
such  conditions  may  be  made.  This  is  eminently 
the  case  where  the  offender,  after  having  been 
released  upon  condition  that  he  leave  the  country, 
refuses  to  go  or  surreptitiously  returns.  Flood's 
Case,  8  W.  &  S.  197  ;  StaU  v.  Smith,  1  Barley,  283  ; 
PeopUy.  Potter,  1  Park.  Cr.  47  ;  State  v.  Chancel- 
hr,  1  Strobh.  347  ;  State  v.  Fuller,  1  McCord,  178  ; 
Roberts  v.  State,  14  Mo.  138. (^  — 
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THREE  GREAT  LAW-BREAKERS. 

IF  a  foreigner  should  accuse  the  ddzens  of  the 
United  States  of  a  disregard  for  law,  they  would 
probably  regard  the  charge  as  a  gross  slander.  We 
are  in  the  habit  of  pluming  ourselves  as  a  law-abid- 
ing and  order- loving  people.  And  yet  it  must  be 
conceded  that  we  are  a  long-suffering  people  under 
notorious  and  shameless  infringements  of  our  laws, 
and  that  there  is  a  vast  amount  of  '^dead-letter  law  '* 
among  us.  We  have  taken  pains  to  speak  before 
on  this  subject.  Our  attention  is  called  to  it  again 
by  the  recent  and  nearly  simultaneous  death  of  three 
very  prominent  and  notorious  persons,  all  long-time 
residents  of  the  metropolis  of  this  country.  It  has 
occurred  to  us  that  if  a  British  tourist  should  have 
visited  our  country  about  three  years  ago,  and 
should  have  animadverted  upon  the  lives,  employ- 
ments and  influences  of  William  M.  Tweed,  John 
Morrissey  and  Madam  Restell,  in  just  and  natural 
terms,  the  impulse  of  our  people  would  have  been 
to  resent  the  attack  as  they  resented  the  attack  of 
Dickens  upon  the  American  institution  of  slaveiy. 
Not  to  say  that  our  people  would  ever  seriously 
have  defended  the  crimes  of  political  corruptioii, 
gambling  and  abortion,  yet  so  great  would  have 
been  the  sensitiveness  of  the  sore  spots  that  they 
would  have  shrunk  from  the  probe  of  the  censor. 

The  anger  of  men  at  the  exposure  of  their  vices 
is  much  deeper  than  their  pleasure  at  the  approval 
of  their  virtues.  So  all  the  praise  which  Dickens 
bestowed  upon  our  State  prison  system  and  our 
charitable  asylums  could  not  allay  the  irritation 
which  he  excited  by  his  just  denunciation  of  slavery. 

Doubtless,  the  foreign  tourist  would  have  been  in 
error  in  assuming  that  the  toleration  and  prosperity 
of  such  persons  as  Tweed,  Morrissey  and  Restell 
was  a  fair  index  or  gauge  of  the  moral  state  of  the 
community,  but  he  could  not  have  been  blamed  for 
remarking  such  an  astonishing  spectacle,  nor  for 
accusing  so  supine  and  indifferent  a  community  of 
practical  participancy  in  their  crimes.  That  one 
man  should  have  arisen  from  the  condition  of  an 
uneducated  mechanic  to  the  rank  of  State  Senator, 
to  the  absolute  control  of  a  great  political  party, 
and  the  undisputed  disposal  of  millions  of  the  public 
money,  and  should  for  years  have  controlled  elec- 
tions and  made  and  unmade  high  officials  by  his 
breath,  all  through  the  undisguised  practice  of  bri- 
bery and  corruption ;  that  another  man,  originally  a 
professional  prize-fighter,  should  have  been  repeat- 
edly chosen  by  wealthy  and  aristocratic  constitu- 
encies to  seats  in  the  State  Senate  and  the  lower 
house  of  Congress,  while  all  the  time  the  proprietor 
of  a  gaming-house;  and  that  a  woman,  by  profes- 
sion an  abortionist,  should  have  lived  in  a  palace 
on  Fifth  avenue,  and  flaunted  her  showy  equipage 
in  Central  Park;  and  that  all  these  persons  should 
for  so  many  years,  either  not  have  excited  or  have 


escaped  the  vengeance  of  the  law,  certainly  argues 
a  very  singular  condition  of  morals.  In  truth  there 
is  always  a  sort  of  secret  sympathy  and  admiration 
in  every  community  for  successful  and  brilliant 
defiance  of  the  law.  For  how  many  years  did 
very  respectable  men  quote  Tweed's  formula,  *^  what 
are  you  going  to  do  about  it  t "  with  a  tacit  assent 
to  the  idea  that  it  would  probably  be  of  little 
use  to  try  to  do  any  thing  about  it  Even  now, 
there  are -probably  a  good  many  virtuous  and  respect- 
able people  who  think  rather  impatiently  of  Mr. 
Comstock's  efforts  to  suppress  infanticide  and 
obscene  literature.  There  was  a  good  deal  of 
shrewdness  in  the  reply  made  by  a  lawyer  whom 
the  writer  once  detected  in  the  act  of  purchasing 
a  copy  of  the  Poliee  OastetU :  **  Is  it  possible  that  you 
buy  that  paper?"  "Certainly,"  was  the  reply, 
*  *  what  gentleman  doesn't  ? "  So  long  as  a  crime  does 
not  affect  ourselves,  or  involve  human  life,  our  sym- 
pathies for  the  sufferers  are  not  apt  to  be  very  acute, 
and  in  fact  are  quite  apt  to  be  on  the  side  of  the 
offender.  Men  always  like  to  see  the  weaker  party 
come  off  best  That  was  the  feeling  which  led 
ladies  to  visit  highwaymen  in  their  cells,  and  give 
them  flowers  on  their  way  to  execution.  In  regard 
to  offenses  like  those  of  Tweed,  it  may  be  added, 
that  *'  what  is  everybody's  business  is  nobody's  busi- 
ness." Offenses  against  the  public  treasury  are 
quite  generally  regarded  as  venial  In  the  opinion 
of  a  great  many  very  decent  people  it  is  not  a  very 
heinous  offense  to  smuggle,  provided  one  does  not 
make  a  business  of  it;  but  a  little  amateur  smug- 
gling for  one's  self  or  one's  friends,  accompanied 
by  a  little  judicious  corruption  of  the  revenue 
officers,  is  a  rather  clever  achievement  Tweed  had 
the  advantage  of  being  a  public  robber  on  a  grand 
and  audacious  scale.  What  protected  Madam  Restell 
in  her  long  career  of  infamy,  on  the,  other  hand, 
was  the  peculiarly  secret  character  of  her  offense, 
and  the  improbability  of  the  employment  of  ac- 
complices, or  the  use  of  appliances  which  could  be 
traced,  together  with  the  idea  so  prevalent  that  the 
offense  of  abortion  is  rather  against  sentiment  than 
against  morals.  It  would  be  difficult  to  say  what 
protected  Morrissey  in  his  business,  unless  it  was 
true,  as  he  was  in  the  habit  of  declaring,  that 
there  was  a  public  demand  for  well-regulated  gamb- 
ling places.  Mr.  Morrissey,  with  his  blunted  moral 
perceptions,  used  to  justify  himself  by  declaring  that 
gambling  was  no  worse  than  stock-jobbing,  or  for 
that  matter,  than  trade  itself.  But  when  he  invited 
us  to  come  into  his  club  house  at  Saratoga  some 
years  ago,  and  see  the  persons  who  were  his  patrons, 
our  acceptance  of  his  invitation  convinced  us  that 
he  was  in  no  danger  of  prosecution,  however 
erroneous  might  be  his  views  upon  the  comparative 
moral  equality  of  Saratoga  and  Wall  street  If  any 
one  is  disposed  to  try  the  experiment,  he  may  easily 
experience  the  sensations  of  young  Gk>odman  Brown, 
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in  Hawtbome^s  weird  legend,  when  he  attended 
the  witches'  pow-wow  and  found  there  the  minister, 
elders,  and  deacons,  and  the  matnms  and  maidens 
of  his  own  church. 

It  is  true  that  the  commnnity  of  the  metropolis 
has  lashed  itself  into  a  spasm  of  Tirtue.  It  has 
crushed  out  Tweed  and  **  smashed  his  ring."  It  has 
driven  the  Restell  woman  to  suicide,  and  has 
experienced  a  holy  satisfaction  in  the  reflections 
incident  to  that  occun-ence.  The  newspapers  and 
the  pulpit  have  had  much  to  say  against  Morrissey's 
occupation,  but  we  have  not  heard  up  to  the  hour 
of  going  to  press,  that  his  place  has  been  shut  up 
except  for  the  funeral.  It  has  thundered  awfully. 
An  outraged  people  has  arisen  in  its  majesty  and 
wrath,  and  overwhehned  the  audacious  violators  of 
the  law,  and  all  that  sort  of  thing.  But  the  question 
arises,  are  political  corruption  and  bribery,  abortion, 
and  infanticide,  and  gambling,  any  less  prevalent 
than  before  the  storm  ?  Are  the  laws  against  these, 
crimes  any  less  dead -letter  laws  ?  We  would  that 
these  inquiries  miglit  be  answered  in  the  affirmative, 
but  we  fear  that  they  cannot  be.  We  fear  that  there 
is  the  same  individual  carelessness  about  infractions 
of  public  rights ;  the  same  unrestrained  licentious- 
ness ;  the  same  greed  of  gain  and  love  of  chance, 
which  rendered  possible  the  career  of  these  three 
great  law-breakers.  Law-makers  and  lawyers  cannot 
convert  the  spirit  of  a  community,  but  they  can  at 
least  do  something  to  preserve  law  from  derision. 
They  can  encourage  attempts  to  detect  and  punish 
violations  of  law,  and  they  can  punish  the  guilty. 
The  public  authorities  have  been  and  are  still  blam- 
able  in  this  matter.  There  is  a  leaven  of  public 
sentiment  that  would  sustain  them  in  advances 
against  the  strong-holds  of  such  crimes  as  we  have 
mentioned,  and  a  vigorous  and  unrelenting  prosecu- 
tion of  such  offenders  would  at  length  create  a  general 
public  interest  which  is  now  lacking.  Rain  will  ex- 
tinguish a  fire,  but  if  you  bum  powder  enough  you 
will  produce  a  rain,  as  the  history  of  great  battles 
show.  There  may  not  be  public  interest  enough  to 
inspire  the  prosecution  of  minor  offenses,  but  the 
faithful  discharge  of  official  duty  would  engender 
the  public  spirit  which  should  be  the  moving  cause. 


MARRIAGE.* 


ISAAC  VAN  WINKIJB,  ESQ. 

IT  is  throogh  the  marriage  relations  that  the  family 
has  its  origin ;  and  in  modem  times  the  family,  as 
individuals,  oompose  the  State.  In  other  words,  the 
State  is  an  aggregate  portion  of  the  human  family. 

*  These  lectures  on  Civil  law  and  Comparative  Jurispru- 
dence were  collected  for  the  iDStructlon  of  the  post-gradu- 
ate studenta  of  the  Columbia  College  Law  School,  and  not 
with  any  view  to  their  publication .  They  are  made  up  of  the 
Koman  and  the  modern  Civil  law,  and  the  Codes  of  the  prio- 
cipal  nations  of  Europe,  and  embrace  all  the  contioeDtal  law 
on  the  subjects.  I  have  allowed  them  to  be  put  in  print  for 
the  use  of  those  who  wish  to  investigate  the  subject  more 
thoroughly.     All  I  purpose  in  these  lectures  ik  to  take 


The  theory  of  the  Slate  is  to  preserve  the  family  iu 
its  integrity ;  since  out  of  the  relations  of  the  family 
to  the  State,  spring  the  rights  and  duties  relating  to 
persons  and  property.  The  preservation  of  the  family 
as  an  integral  atomic  group  is  one  of  the  most  import- 
ant subjects  in  behalf  of  which  law  exists.  Marriage 
determines  the  creation  of  a  new  family  group,  and 
from  which  act  a  number  of  relations  spring  which, 
taken  in  the  aggregate,  constitute  marriage  a  status. 
The  tendency  in  all  advancing  nations  is  to  secure 
certainty  and  publicity  by  better  guarantees  than 
those  offered  by  popular  practices;  and  thus  the 
anomaly  is  often  presented  by  two  sorts  of  nuuriage 
ceremonies  oo-existing  in  the  same  State — the  one  re- 
flecting and  possessing  the  ancient  usages  of  the  peo- 
ple ;  the  other  the  creation  of  positive  law  as  based 
upon  carefully  weighed  considerations  of  public  con- 
venience. The  theory  of  marriage  as  a  constituent 
element  of  the  Roman  family  was  only  an  accessory 
of  the  potestas,  that  is,  the  power  of  the  father  over 
the  children.  According  to  Modestinus,  marriage  Is 
*^Nupti<8  9unt  cottjuncUo  maris  et  fasminm  et  consor- 
Hum  omttis  vUc^  divini  ei  humani  juris  commnnica- 
tio."  That  is  a  contract  by  which  a  mau  and  a  woman 
enters  Into  ;a  mutual  engagement  to  live  together 
their  whole  life-time  as  enjoined  upon  them  by  laws 
human  and  divine. 

Justinian  says :  **  Roman  citizens  are  bound  together 
In  lawful  matrimony  when  they  are  uuited  according 
to  law  .**  Again,  he  defines  marriage,  **  Nuptia  autem 
8ive  matrimonium  est  viri  et  mideris  contunotio  indi- 
vfdium  vWb  conmtetiidiiitm  continens,*'  Marriage  or 
matrimony  is  a  binding  together  of  a  man  and 
woman  to  live  in  an  Indivisible  union.  Justliilan*s 
definition  Is  perhaps  the  best  since  It  attempts  the 
least.  Nuptia  Is  properly  the  ceremonies  attendhig 
the  formation  of  the  legal  tie ;  and  nuUrimonium  is  the 
tie  Itself;  but  the  jurists  use  the  two  terms  quite  lu- 
dlfferently,  as  for  instance,  Modestinus  says:  *^  Nup- 
tiot  cofijuncHo  maris  et  famMMB,''  The  ''individua 
viUz  consMtudo,'*  implied  a  community  of  rank  and 
I>osition  and  of  sacred  and  human  law,  '*  divini  ei  /»tft- 
mani  juris  communication*'  but  not  necessarily  of  prop- 
erty. Marriage  gave  neither  party  any  right  over  the 
property  of  the  other,  except  when  the  wife  passed  iu 
manum;  and  then  all  that  she  had  belonged  to  the  hus- 
band. Among  the  Romans  marriage  was  distinguished 
into  matrimonium  justum  and  non-justum.  Under  the 
first  both  parties  could  lawfully  marry,  which  form 
invested  or  carried  with  it  the  paternal  power  and 
other  civil  rights.  In  order  that  a  marriage  should 
have  the  effect  of  justce  nuptice,  it  was  necessary  that 
three  conditions  should  be  fulfilled.  First.  The  con- 
sent of  the  parties.  Second.  The  parties  must  be 
puheres ;  the  man  must  be  fourteen  and  the  woman 
twelve  years  of  age.  Third,  They  must  have  the 
cbimubmm,  or  the  legal  power  of  contracting  marriage 
which  consisted  of  three  conditions.  First.  By  the 
old  law,  both  parties  must  be  citizens,  or  be  invested 
with  just  so  much  of  citizenship  as  to  enable  them  to 
form  tijiisUz  nuptice.   Second.  They  must  stand  within 

the  legal  systems  of  the  leadlnir  nations  of  Europe  under 
some  head  and  compare  them  with  each  other.  By  this 
method  we  must  embrace  somewhat  of  the  history  and 
philosophy  of  Jurisprudence.  The  chief  function  of  the 
comparative  method  is  to  facilitate  legislation,  and  the 

R radical  improvement  of  the  laws.  I  conceive  that  there 
(  no  more  important  Judicial  inquiry  than  this,  and  from 
which  the  laws  of  our  country  can  derive  more  advantage 
when  it  has  been  adopted  as  a  part  of  our  legal  training 

And  AHiinittilrkn  .ym-^^v^  k^jt  ^^ -- 


and  education. 


442 


THE  ALBANY  LAW  JOUBNAL. 


the  reqaisite  decreet  of  relationship.  Third,  It  un- 
der the  power  of  mnj  one,  such  person's  consent  is 
necessary;  otherwise  the  marriage  was  roid.  If  the 
pater  familiiu  knew  of  the  marriage  and  did  not  op- 
pose it,  his  assent  was  presumed.  If  either  of  the 
parties  were  impttberes  at  the  time  of  the  marriage, 
though  then  invalid,  it  became  valid  by  living  together 
with  the  intention  of  being  married  after  puberty  was 
attained.  This  form  of  marriage  was  strictly  con- 
fined to  Roman  citizens,  those  to  whom  the  ju9  cofi- 
tiii6/um  was  conceded.  The  conn%tbium  Is  defined  by 
Ulpian  (Ulp.  Frag.,  13)  as  the  capacity  of  marrying  (coi»- 
uubium  est  uxoriM  jure  ducendce  fcusuUcu).  When,  there- 
fore, there  is  no  impediment  between  two  persons  to 
marry,  they  are  said  to  possess  the  connubium.  The 
matrimonium  not»  juwtum  did  not  confer  the  pairia 
potesttu  and  other  Important  civil  rights.  There  was 
no  connubium  in  case  of  marriage  between  LaHni  or 
foreigners,  or  between  Romans  and  foreigners ;  though 
an  equally  valid  aud  binding  marriage,  it  did  not  con- 
fer the  p<itria  potestaa  and  other  important  civil  rights. 
Ulp.  Frag.,  14.  In  ancient  times  equality  of  condi- 
tion was  required ;  and  there  could  not  be  any  mar- 
riage t>etween  patricians  aud  plelseians.  Freedmen 
were  prohibited  from  marrying  the  freebom.  The  lex 
Cameliin,  A.  U.  C.  300,  proposed  oy  the  Tribune  Canu- 
leius,  abrognted  the  provisions  of  the  Twelve  Ta- 
bles, which  prohibited  marriage  between  the  patri- 
cians and  plebeians;  aud  it  was  the  act  of  the  right  of 
intermarriage  between  the  families  of  each  that  was 
one  of  the  most  powerful  causes  which  led  to  the  an- 
nihilation of  the  distinction  between  the  two  casts. 
By  the  lex  Julia,  A.  U.  C.  757,  freedmen  and  freebom 
were  allowed  to  marry,  subject  to  certain  restrictions 
as  regards  alliances  with  families  of  senatorial  rank, 
which  were  afterward  removed  by  Justinian,  who  al- 
lowed senators  to  marry  whom  they  pleased.  Actual 
marriage  was  the  privilege  of  the  free  alone ;  the  union 
of  slaves  was  called  coutubertiiwny  that  is  the  union  of 
slaves,  or  of  a  slave  with  a  free  person.  When  they 
were  allowed  to  cohabit,  the  children  bom  of  such 
a  union  were  regarded  as  related  in  blood  {coguaiih 
and  this  relation  prevented  them  marrying  if  after- 
ward they  became  free. 

Though  certain  forms  of  marriage  were  necessary  to 
bring  the  wife  in  manu  mariti,  they  were  not  essential 
to  the  validity  of  marriage  itself;  and  the  wife  did 
not  pass  under  the  power  of  her  husband  unless  she 
expressly  consented  so  to  do.  Manus  was  originally  a 
species  of  potestaHy  exerted  by  the  man  over  the  person 
of  the  woman.  At  first  the  husband  exercised  the 
maims  over  his  wife  only.  At  a  later  period  it  became 
the  means  of  transfer  without  marriage.  The  orig- 
inal institution  of  the  mantM  was  that  of  the  husband ; 
the  woman  was  brought  under  his  authority,  and  was 
said  to  be  In  JUite  loco.  It  was  an  institution  analo- 
gous to  the  poUntas^  but  accompanied  by  many  points 
of  difference,  on  account  of  its  dose  connection  and 
dependence  upon  the  marital  relation.  It  was  not 
every  husband  that  could  exercise  the  manus  over  his 
wife,  but  only  those  who  had  been  married  in  a  strictly 
legal  manner.  The  poteataa  over  the  wife  did  not  al- 
ways exist  in  ancient  times.  It  is  incorrect  to  speak 
of  marriage  with  manus  and  marriage  without  It. 
Marriage  first  took  place,  and  the  mantis  might  or 
might  not  follow.  When  the  marriage  took  place 
without  conventio  in  vianum  the  wife  became  simply 
an  affinis,  but  not  an  agnati.  In  relation  to  her  child- 
i-en  shewfts  in  cotisanguince  Io<:o--a  consanguine  sister 


to  her  own  children.  If  her  husband  happened  to  be 
under  the  poiestaa  of  his  father,  she  was  to  her  father- 
in-law  as  a  grand-daughter,  or,  as  It  was  expressed, 
**neptis  loco  est,"  The  mantis  gave  the  husband  to  a 
certain  extent  a  right  of  judge  over  his  wife.  He  had 
not  the  right  of  life  and  death,  as  it  was  possessed 
by  the  father  over  his  children,  nor  even  in  a  case  of 
adultery  unless  she  was  taken  in  the  very  act.  The 
husband  had  no  right  to  sell  or  dispose  of  his  wife. 
The  jus  vendendi  was  never  employed  to  effect  an  ac- 
tual sale ;  it  was  only  used  to  obtain  the  dissolution  of 
the  matitis.  There  is  not  a  trace  in  the  Roman  law  of 
the  actual  sale  of  a  wife.  As  to  the  **/ti«  noxce  dotidi,*' 
when  the  woman  had  committed  a  crime,  the  husband 
could  not  surrender  the  person  of  his  wife  for  her  crime, 
but  he  might  give  up  the  property  he  had  obtained 
through  her.  After  "  conventionem  in  matium,**  the 
woman  was  without  property.  If  she  had  been  sui  juris 
before  her  marriage,  upon  marriage  the  husband  became 
her  universal  successor.  Her  property  was  liable  for 
her  debts;  and  If  the  husband  refused  to  pay  her, 
there  was  an  ^* integrum  restitutio"  to  compel  him  to 
refund.  When  the  woman  died  In  manum^  there  could 
be  no  succeeding  to  her  estate  by  inheritance,  but 
when  the  husband  died  she  had  a  right  of  inheritance 
in  his  estate  as  a  child,  that  Is  to  say,  as  a  daughter. 
When  the  marriage  was  celebrated  without  mantit,  the 
Pr»tor  granted  the  succession  **unde  vi  et  uxor.** 
From  the  earliest  period  of  Rome  consetit  alotie  was 
necessary  to  constitute  a  lawful  marriage.  But  if  the 
manus  was  to  supervene,  then  the  marriage  must  be 
either  by  co}\farreatiOt  coemptio  or  usus,  ConfarreoHo 
was  the  most  solemn  form  by  the  priest,  in  presence 
of  the  Pontifex  Maxlmus  and  ten  witnesses,  in  which 
the  cake  of  wheaten  bread  was  broken  and  divided 
between  the  man  and  woman  as  an  emblem  of  the 
**  cjonsoliium  vitcRj"  or  life  in  common. 

Coemptio  was  the  more  frequent  form,  aud  when  the 
Romans  wish  to  indicate  the  manus,  they  speak  of 
coemptio.  This  form  of  marriage  was  a  sort  of  sym- 
bolical purchase  of  the  wife  by  the  husband  in  the 
presence  of  five  witnesses  and  the  lihripens  or  balance- 
holder  who  weighed  the  copper  employed  in  the  pur- 
chase. Usus  was  founded  on  prescription,  by  the 
woman  cohabiting  with  the  man  as  her  husband  for 
a  whole  year  without  being  absent  from  his  house 
three  whole  nights  following  each  other.  Under  the 
new  system  marriage  without  manus  became  the  ordi- 
nary rule  of  thec(»mmon  law,  so  that  a  married  woman 
could  dispose  of  her  property  without  the  consent  of 
her  husband ;  aud  attained  a  degree  of  liberty  unknown 
to  most  systems  of  legislation ;  and  contrasted  very 
strongly  with  those  heavy  disabilities  Imposed  on 
wives  by  the  common  law  of  England  and  Scotland. 
Servii4s  Sulpicius  Rufus  gives  us  an  account  how 
betrothal  took  place  in  Latium,  He  that  intended  to 
marry  a  woman  stipulated  with  the  person  that  was  to 
give  her  In  marriage,  that  he  would  do  so,  and  on  his 
part  promised  (spoitdebal)  to  marry  her.  The  woman 
that  promised  was  called  sponsa:  the  man  that  prom- 
ised to  marry  her  sponsus.  If  either  party  failed  to 
perform  their  part  of  the  promise,  an  action  lay  (oc^ 
ex  spousal) ;  and  if  no  good  reason  could  be  shown,  the 
judge  condemned  the  guilty  party  to  pay  damages  ac- 
cording to  the  value  of  the  match.  The  contract  was 
terminated  by  death  or  renunciation.  By  the  Julian 
law,  if  the  marriaige  did  not  take  place  within  two 
yesrs,  unless  for  special  reasons,  the  contract  of  be- 
trothal was  at  an  end.    In  Rome  there  was  no  action 
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for  a  mere  naked  promise  of  a  futare  marriage;  but 
the  same  Gbjeot,  however,  was  aooomplished  by  au 
Barnest  (arrha)  of  a  substantial  kind,  given  at  the 
time  of  betrothal  and  forfeited  by  the  party  who  failed 
to  carry  out  the  promise.  Impotencj,  diversity  of  re- 
ligious sect,  unchastenoss  in  speech  or  action,  and 
extravagauce,  were  sufficient  grounds  for  breaking  off 
the  match.  Polygamy  was  not  permitted  by  the 
Romans.  Relationship  withiu  certain  degrees,  either 
of  consanguinity  or  affinity,  rendered  the  parties  inca- 
pable of  contracting  murriage.  Ascendants  and 
descendants  to  tlie  most  remote  degree  could  not 
marry.  In  the  collateml  line  marriage  was  prohibited 
between  brothers  and  sisters,  including  persons  so  re- 
lated by  adoption,  and  also  in  the  special  case  where 
the  parties  stood  "fn  loco  paren/is"  to  the  other  as 
uncle  and  niece,  aunt  and  nephew.  The  Emperor 
Claudius  was  authorized  by  the  Senate  to  marry  his 
niece  Agrippina,  and  the  example  was  followed  by 
some  Romans;  th«  practice  was  suppressed  by  Con- 
stant ine.  Marriage  between  conHns-^eimafn  which 
had  for  sometime  beeu  prohibited,  was  declared 
lawful  by  Areadius  and  Honorius.  Degrees  prohibited 
in  consanguinity  were  also  prohibited  in  affinity, 
which  is  the  connection  arising  from  marriage  between 
one  of  the  married  peraons  and  the  blood  relations  of 
the  other.  Under  Constantine,  who  abrogated  the 
ancient  law,  marriage  was  prohibited  with  the  widow 
of  the  deceased  brother,  and  the  sister  of  a  deceased 
wife.  These  rules  as  to  forbidden  degrees  have  beefi 
substantially  adopted  both  in  England  and  Scotland, 
except  that  they  do  not  recognize  adoption.  In  the 
Code  Napoleon,  articles  161, 162  and  163,  the  prohibi- 
tions are  thus  expressed.  In  the  direct  line  marriage 
is  prohibited  between  all  ascendants  and  descendants, 
whether  lawful  or  natural,  and  persons  connected  by 
affinity  in  the  same  line. 

In  the  collateral  line  marriage  is  prohibited  between 
the  brother  and  sister,  whether  lawful  or  natural,  and 
persons  connected  by  affinity  in  the  same  degree. 

Marriage  is  also  prohibited  between  uncle  and  niece, 
aunt  and  nephew.  Some  marriages  were  prohibited 
by  the  Romans  on  the  grounds  of  public  policy.  Gov- 
ernors of  provinces  were  not  allowed  to  take  wives 
from  the  territory  under  their  administration.  Guard- 
ians could  not  marry  their  wards,  or  give  them  in 
marriage  to  their  children.  In  the  later  period  of  the 
Empire  Christians  were  not  permitted  to  marry  Jews. 
It  is  sometimes  said  that  marriage  is  the  foundation  of 
family  relationship  and  family  rights;  but  Van  Vau- 
geron  and  other  jurists  are  of  opinion  that  this  is  not 
correct.  The  Patria  Potestaa  seems  to  be  the  root  of 
family  relationship.  The  modern  civilians  held  that 
marriage  itself  is  not  strictly  a  juridical  relation,  but 
has  acquired  this  characteristic  by  reason  of  its  great 
importance  and  wide-spread  influence  which  it  exer- 
cises on  all  the  conditions  of  social  life.  Pestel  says 
when  we  consider  and  weigh,  and  examine,  even  with- 
out the  least  superstition,  the  nature,  the  object  and 
the  consequences  of  marriage,  we  cannot  help  wonder- 
ing how  any  person  could  fall  into  the  error  of  class- 
ing it  among  civil  contracts. 

From  the  very  earliest  times  of  Rome  the  mono- 
gamio  principle,  which  still  prevails  in  the  mod- 
em law,  has  been  fully  recognized ;  namely,  that 
one  man  should  be  joined  to  only  one  woman. 
In  ancient  Rome,  until  the  time  of  the  Emperor 
Juatiuian,  concubinage  was  permitted,  but  regulated, 
however,  by  the  same  principle.     It  was  expressly 


recognized  by  the  Lex  Papia  Poppcea,  In  legal  concu- 
binage the  monogamio  principle  prevailed.  The  con- 
cubine was  never  an  uxor  nor  a  mcUerfamUiaa,  she  re- 
mained in  the  same  rank,  sustained  the  same  family 
relations  after  she  became  a  concubine  as  before.  The 
wife  entered  into  the  dign^ity  and  rank  of  her  lawful 
husband.  The  children  of  a  concubine  were  spurii  in 
the  most  extensive  sense  of  the  term.  They  were 
liberi  naturaUs,  had  no  legal  father,  but  only  a  mother, 
sine  patri  stmt.  The  man  who  had  begotten  them  was 
bound  to  provide  alimony  for  them,  and  this  marked 
the  distinction  between  the  spurii,  in  the  strict  sense 
of  the  term,  and  the  liberi  naturdlefi.  Concubinage 
was  licita  consuetitdo  long  after  Rome  became  Chris- 
tian. We  find  titles  in  the  digest  referring  to  this  re- 
lation of  the  sexes.  It  was  forbidden  in  the  East  by 
Justinian  in  his  Novella  01,  and  in  Germany  by  the 
Reicihs  PolizeU  ordnung  parod  1667  (title  26). 

The  Roman  law  proceeded  upon  the  principle  that 
marriage  did  not  alter  the  property  relations  of  man 
and  wife,  but  it  did  not  carry  the  doctrine  of  separation 
of  goods,  nor  t\iQ  dotal  system,  to  the  utmost  limits; 
for  it  only  extended  the  privilege  subject  to  certain 
limitations  as  regards  the  rights  of  property  after  mar- 
riage. Opposed  to  this  principle  is  the  doctrine  of  the 
community  of  goods  which  has  been  embodied  in  the 
judicial  system  of  France,  Holland  and  the  greater 
part  of  the  German  empire,  and  some  other  countries 
—a  principle  no  doubt  originating  in  the  customs  of 
the  ancient  Teutonic  races  that  overran  and  con- 
quered Europe.  The  Code  Napoleon  gives  the  amplest 
expression  to  this  law  in  the  six  sections  contained  in 
the  chapter  on  the  laws  of  marriage.  These  six  sec- 
tions express  the  common  law  of  France,  the  Lois 
CofUtimiers  of  the  Franks.  In  juxtaposition  to  this 
law  is  that  of  the  Rigime  Dotal,  which  has  all  but  lit- 
erally adopted  the  rules  of  the  Roman  law.  In  deal- 
ing with  this  question,  as  a  part  of  the  modern  Roman 
law,  it  must  not  be  forgotten  that  the  codes  of  those 
countries,  that  have  incorporated  the  civil  law  with 
their  juridical  systems,  have  modified  the  rules  relat- 
ing to  marital  relations;  but  they  have  not  materi- 
ally affected  their  principles.  The  precepts  of  the  Ro- 
man law,  as  regards  family  relations  and  marriage, 
may  be  studied  as  a  sure  guide  to  the  right  apprecia- 
tion of  the  juridical  doctrines  upon  which  the  mod- 
ern law  has  been  established. 

According  to  the  laws  of  the  Lombards,  the  parties 
to  a  marriage  must  be  of  full  age,  females  twelve, 
males  fourteen.  By  the  Ripuarian  and  Frison  laws,  a 
freeman  who  married  a  slave  lost  his  liberty ;  but  a 
Lombard  could  marry  his  slave,  first  making  her  free. 
A  widow  could  not  marry  until  one  year  after  the 
death  of  her  husband.  The  first  part  of  the  ceremony 
of  marriage  amongst  all  Barbarians  was  espousals. 
Custom,  or  the  laws,  appointed  to  every  woman  a 
guardian,  without  whose  consent  she  could  not  be  ob- 
tained in  marriage.  Amongst  the  Anglo-Saxons,  mar- 
riage was  treated  as  a  purehase  of  the  female  from  her 
legal  guardian ;  she  could  not  be  married  against  her 
consent.  The  contract  of  espousals  was  made  with  the 
guardian  by  the  intended  husband  paying,  or  agreeing 
to  pay,  a  sum  of  money  as  the  nuptial  price  of  the  fe- 
male, or  valuables  for  the  guardiaifs  benefit,  and  all 
the  relations  of  the  female  were  entitled  to  it.  A  ring 
was  frequently  given,  arrharwn  nominey  in  earnest  of 
the  bargain.  The  amount  of  the  nuptial  price  waa 
sometimes  fixed  by  law,  but  more  commonly  depended 
on  the  agreem«nt.  ^Jgy.Ab«  li^w^  th^ajQilS  the  price 
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was  fixed  at  three  handred  $oHdi  (over  three  hundred 
poands  in  gold  coin),  both  for  a  yirgin  and  a  widow, 
this  amounted  to  a  prohibition  of  marriage  in  respect 
of  vast  numbers.  By  the  Sallo  law  the  price  of  espous- 
als was  only  one  solidiAS  and  one  denarius  {SX  pence), 
to  her  guardian,  if  she  were  a  yirgln.  Amongst  the 
Burguudians  a  woman  who  married  a  third  time  could 
keep  whatever  she  could  obtain  as  the  nuptial  price. 
The  woman  who  married  one  man  after  being  espoused 
to  another,  became  among  the  Visigoths  the  slave  of 
her  lawful  spouse :  and  the  man  who  married  a  woman 
espoused  to  another,  forfeited  his  liberty  to  the  lawful 
spouse.  Amongst  the  Lombards  the  man  was  bound 
to  marry  the  woman  to  whom  he  was  espoused,  within 
two  years,  or  he  forfeited  the  nuptial  price.  To  desert 
a  woman  and  marry  another  was  an  insult  to  the  whole 
family,  and  he  was  compelled  to  pay  a  composition  to 
the  relations;  and  that  the  value  of  the  girl  might  not 
be  diminished  by  such  destitution,  the  barbarians  re- 
quired, besides  the  fine,  that  the  man  should  swear 
unto  twelve  of  his  kindred  that  he  had  deserted  the 
girl  solely  from  the  love  he  bore  to  the  woman  he  had 
married,  and  not  from  any  fault  of  the  girl  or  from 
enmity  to  the  relations.  This  is  a  species  of  justice 
and  refinement  not  practiced  in  our  own  day.  Amongst 
the  Franks  the  bride  on  the  following  morning  was 
entitled  to  claim  from  her  husband  a  morning  gift 
(moigangeba),  in  addition  to  her  dower.  The  Emperor 
Leo  VI,  A.  D.  886,  appears  to  have  t)een  the  first  of  Ro- 
man legislators  that  declared  ecclesiastical  benediction 
to  be  necessary  to  a  marriage.  The  early  Barbarian 
codes  made  no  mention  of  ecclesiastical  benedictions 
in  the  celebration  of  marriage.  In  the  history  of 
Gregory  of  Tours,  marriage  is  treated  as  a  civil  oere- 
.  mony.  The  first  mention  of  priests  in  the  ceremony 
of  marriage  in  the  laws  of  the  Visigoths,  which  were 
confirmed  at  the  various  councils  of  Toledo,  is  in  a  law 
of  Chintasevind,  A.D.  642.  In  the  time  of  Charles  the 
Bald,  marriage  appears  to  have  become  among  the 
Franks  an  ecclesiastical  ceremony.  Its  first  mention 
in  the  laws  of  the  Anglo-Saxons  is  in  those  which  were 
made  in  the  reign  of  King  Edmund,  040.  It  appears 
that  among  the  Barbarians,  as  well  as  the  Romans,  in 
the  early  ages,  ministers  of  religion  were  not  essential 
to  complete  the  nuptial  ceremony. 

The  Code  Napoleon  defines  marriage  to  be  a  civil 
institution  entered  into  by  two  persons  willing  and  able 
to  contract,  and  not  laboring  under  any  legal  disability. 
Each  party  must  exercise  free-vsiU;  for  it  is  the  con- 
BP.nt  and  not  the  mere  union  of  the  parties  that  consti- 
tutes marriage.  In  France,  a  man  cannot  marry  till  he 
has  attained  the  age  of  18  years;  the  woman  must  be 
15  years  of  age.  In  England  the  same  age  of  consent 
to  marry  is  the  same  as  the  Roman  law,  14  for  males ; 
12  for  females.  In  certain  cases  dispensation  respect- 
ing ago  may  be  obtained  from  the  government.  Con- 
sent is  necessary  to  validate  a  marriage.  Consent  was 
the  essential  part  of  marriage  by  the  Roman  law. 
The  different  forms  and  varied  ceremonies  were  merely 
accessories.  If  the  persons  who  were  desirous  of 
marrying  were  in  the  power  of  any  one,  the  consent 
of  the  latter  was  required;  if  refused,  the  marriage 
was  absolutely  void.  A  second  marriage  during  the 
life  of  the  first  husband  or  wife  is  absolutely  void.  A 
marriage  under  such  circumstances,  in  England,  is  a 
felony.  It  is  called  bigamit  (bigamy;.  The  consent  of 
both  father  and  mother  is  required  by  a  son  under  25 
years  of  age,  and  by  a  daughter  under  21;  if  the  pa.- 
rents  disagree  as  to  the  consent,  that  of  the  father 


■ufDces.    If  the  father  or  mother  is  dead,  or  cannot 
give  consent,  the  consent  of  one  is  sufficient.    If  both 
are  dead,  then  the  grandfather  and  grandmother  take 
the  place  of  the  parents.     If   the   grandfather  and 
grandmother  of  the  same  line  disagree,  the  consent  of 
the  grandfather  suffices ;  dissent  between  the  two  lines 
carries  consent.    When  a  man  has  attained  his  25th 
year  and  the  woman  her  21st,  both  are  still  bound  to 
ask,  by  a  formal  notification,  the  consent  of  their  pa- 
rents ;  and  till  the  man  has  attained  his  30th  year,  and 
the  woman  her  25th,  this  formal  act  must  be  repeated 
twice,  from  one  month  to  another;  and  one  month 
after  the  third  application,  it  is  lawful  for  the  parties 
to  marry,  with  or  without  consent.    After  the  age 
of  90,  it  is  lawful  to  many,  in  default  of  consent,  a 
month  after  one  formal  notice  has  been  given,  which 
notice  must  be  served  upon  the  ^father  and  mother  or 
grandfather,  by  two  notaries,  or  by  one  notary  and  two 
witnesses.    In  the  event  of  the  parents  or  ascendants 
to  whom  the  notification  should  be  made,  being  absent, 
a  copy  of  the  judgment  declaring  the  absence,  must 
be  produced ;  or  in  default  of  it,  un  aeU  de  notoriiU 
drawn  up,  on  the  declaration  of  four  witnesses,  by  the 
justice  of  the  peace.    So  rigid  are  the  marriage  laws 
In  France  that  if  these  rules  are  neglected,  if  the 
registrar  neglects  to  state  in  the  marriage  certificate 
that  the  consent  of  the  parents  had  been  obtained,  he 
is  liable  to  a  fine  of  300  francs  and  six  months  imprison- 
ment ;  and  when  the  prescribed  notices  are  not  carried 
out,  to  a  fine  of  300  francs  and  one  month  imprison- 
ment.   The  same  formalities  are  retnired  for  illegiti- 
mate   children    when    affiliated.     If   not    affiliated, 
marriage  cannot  take  place  before  the  party  is  21  years 
of  age  without  the  consent  of  a  special  guardian  ap- 
pointed for  the  purpose.    If  neither  parents  norgrand- 
parents  are  alive,  the  consent  of  the  family  council  is 
required.    Marriage  is  prohibited  between  all  in  the 
direct  line,  whether  legitimate  or  illegitimate,  and  be- 
tween persons  related  by  marriage  in  the  same  line. 
It  is  also  prohibited  between  an  uncle  and  a  niece ;  an 
aunt  and  a  nephew,  and  also  between  brothers-in-law 
and  sisters-in-law;  but  in  the  two  latter  cases  the 
government  can  dispense  with  prohibition.    The  Insti- 
tutes do  not  notice  the  marriage  of  a  brother-in-law 
and  a  sister-in-law.    It  was  permitted  up  to  the  time 
of  Constantino,  who  forbade  it.    The  prohibition  was 
renewed  by  Valentinian,  Theodosius  and  Arcadina. 
The  marriage  of  first  cousins,  previously  forbidden, 
was  made  legal  by  Arcadius  and  Honorius.    Marriage 
is  a  civil  ceremony  in  France,  and  must  be  celebrated 
publicly  before  the  registrar  of  the  parish  where  one 
of  the  contracting  parties  has  resided  six  months.    If 
the  parties  have  not  resided  six  months,  the  bans  must 
be  published  at  the  parish  of  their  former  residence.  I  f 
the  contracting  parties,  or  one  of  them,  cannot  marry 
without  the  consent  of  another  person,  the  bans  must 
also  be  published  in  the  parish  where  such  person  re- 
sides.   A  marriage  contracted  in  a  foreign  country 
between  a  Frenchman  and  a  Frenchwoman  and  be- 
tween a  French  person  and  a  foreigner,  is  valid  in 
France,  if  celebrated  according  to  the  forms  of  the 
country,  provided  it  has  been  preceded  by  the  publi- 
cation of  bans  and  with  the  consent  of  the  parents. 
If  the  parties  return  to  France,  the  certificate  of  mar- 
riage must  l>e  registered  within  three  months  of  the 
returning  at  the  place  of  their  abode.    The  registra- 
tion of  births,  marriages,  and  deaths  made  in  a  foreign 
country  before  the  French  Consul,  according  to  the 
French  laws,  without  any  other  formalities,  is  valid. 
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Marriage,  as  defined  by  the  Holland  Code,  is  the 
anion  of  a  man  and  woman  for  the  purpose  of  having 
and  rearing  children,  and  who  are  to  continue  united 
as  one  person  for  the  rest  of  their  lives  through  good 
and  bad  fortune.  It  is  frequently  preceded  by  a  con- 
tract troxtto  belq/len  consisting  in  the  obligation  of  the 
parties  to  contract  a  lawful  marriage  with  each  other. 
The  persons  who  enter  into  this  contract  must  be  capa- 
ble of  being  united  in  marriage, and  when  the  man  is  not 
25  years  of  age,  or  the  woman  20,  the  consent  of  the  pa- 
rents, guardians  or  relatives  is  necessary,  without  which 
the  marriage  is  clandestine  and  bad  in  law.  These 
contracts  of  marriage  may  be  entered  into  purely,  i.  e., 
without  any  condition,  or  under  condition,  provided 
the  condition  be  not  contrahonos  mores,  or  impossible, 
and  also  on  the  condition  of  taking  place  immediately 
or  after  a  certain  time.  The  proof  of  cimsent  to  the 
contract  of  marriage  must  be  perfectly  clear,  and  on 
failure  of  proof,  even  the  tender  of  oath  could  not  be 
admissible  in  this  case.  The  contract  of  marriage 
trouw  heloften  gives  an  action  for  the  perfecting  of  the 
marriage,  by  which  the  party,  who  is  unwilling,  may 
be  consti-ained  to  the  i>erformanoe  by  civil  confine- 
ment (Gyzeling).  This  contract,  like  all  other  con- 
tracts, may  be  rescinded  by  the  mutual  consent  of  the 
parties,  but  It  cannot  be  annulled  by  one  of  the  parties 
in  opposition  to  the  other,  not  even  on  the  ground  that 
the  marriage  would  be  displeasing  to  his  or  her  parents, 
and  that  they  would  rather  be  obedient  to  them.  On 
lawful  grounds,  the  contract  may  be  dissolved  by  one 
of  the  parties;  as,  for  example,  a  sudden  and  con- 
tinued lunacy  of  either  of  the  parties,  scandalous  con- 
duct of  the  woman  with  another  man  and  vice  versa  — 
excessive  dissipation,  the  incapacity  to  have  children, 
a  manifest  deceit  in  the  contract  by  the  concealment 
of  considerable  debts  and  the  like.  Frequently  parties 
do  not  wish  to  intermaiTy  according  to  the  law  of  the 
land,  but  on  terms  and  conditions  which  are  regulated 
by  a  special  contract,  which  is  termed  an  Ante-Nuptial 
Contract  —  that  is  to  exclude  the  community  of  goods 
and  the  like  which  would  otherwise  take  place  by 
marriage,  according  to  the  law  of  Holland,  without  an 
ante-nuptial  contract.  Such  a  contract  must  be  in 
writing,  and  contained  in  a  puhUc  instrument  (as  by  a 
notary),  though  it  is  not  necessary  to  be  registered  ju- 
dicially since  the  Placaat  on  this  head,  of  the  80th 
July,  1624^  has  never  been  acted  upon.  By  mar- 
riage contracts,  all  such  conditions  may  be  stipulated 
as  the  parties  think  proper,  provided  they  are  not  con- 
trary to  the  nature  of  marriage,  viz. :  that  the  parties 
shall  on  each  side  bring  in  their  separate  property  to 
the  support  of  the  marriage,  without  inducing  any 
community  of  goods;  that  one  shall  not  be  answerable 
for  the  debts  of  the  other  contracted  before  or  after 
the  marriage;  that  the  gain  or  loss  shall  either  be  mu- 
tual or  that  the  community  in  this  shall  be  excluded ; 
or  that  the  wife  or  her  heirs  shall  have  the  choice,  on 
the  dissolution  of  the  man-iage,  to  share  or  not  in  the 
profit  and  loss;  that  the  wife,  on  the  dissolution  of  the 
marriage,  for  her  property,  shall  have  the  right  of 
dower,  legal  mortgage  or  preference,  or  the  adminis- 
tration of  her  own  property  free  from  marital  power; 
that  the  survivor  shall  be  entitled  to  a  certain  sum  out 
of  the  goods  of  the  party  who  first  dies.  Such  con- 
tracts may  also  provide  how,  after  the  death  of  one  or 
both  of  the  parties,  the  succession  to  the  property  is 
to  be  regulated,  and  how  the  goods  of  the  children,  in 
case  they  die  within  the  age  to  aiake  a  will,  shaU  be 
disposed  of.    Thus  ante-nuptial  contracts  cannot  by 


any  act  during  the  lives  of  the  parties,  even  with  mu- 
tual consent,  be  afterward  revoked.  But  such  a  revo- 
cation seems  good  when  made  by  the  last  will,  provided 
they  both  continue  in  this  mind,  and  confirm  it  by 
!  death.  Whether  the  conditions  in  the  marriage  con- 
tract concerning  the  succession  to  the  property  are  in 
like  manner  irrevocable,  so  that  one  of  the  parties 
shall  not  be  at  liberty  to  make  any  alteration  therein 
without  the  consent  of  the  other,  is  a  point  on  which 
jurists  differ.  Van  der  Linden  is  inclined  to  the  opin- 
ion that  such  condition  has  merely  the  force  of  a  last 
will,  and  may,  therefore,  be  revoked  by  both  or  even 
one  of  the  parties. 

The  requisites  to  a  lawful  marriage  In  Holland  are  as 
follows : 

The  capability  of  the  parties  to  enter  into  this  state. 

Those  persons  are  incapable  who  are  already  In  the 
marriage  state,  since  polygamy  is  not  permitted  in 
Holland. 

Those  who  have  not  yet  attained  the  age  of  puberty, 
which  in  males  is  fourteen,  and  females  twelve  years. 

A  widow  whose  husband  has  not  been  dead  a  suffi- 
cient time  to  determine  to  a  certainty  whether  she  is 
pregnant  or  not— such  mental  incapacity  as  to  render 
either  party  incapable  of  contracting — incurable  bodily 
infirmity— incapability  to  beget  children,  and  when  the 
parties  are  too  nearly  related  In  blood  or  affinity— mar- 
riage is  not  only  forbidden  between  those  who  have 
previously  lived  in  a  state  of  adultery,  but  even  punish- 
able. With  respect  to  parties  who  have  eloped,  there 
was  a  strong  prohibition  in  Holland,  which  was  after- 
ward very  much  relaxed  when  the  consent  of  the  pa- 
rents is  subsequently  obtained.  The  marriage  of  Chris- 
tians with  Jews  or  Mahometans  was  forbidden. 
Those  between  Lutherans  and  Papists  were  subject  to 
heavy  penalties ;  but  this  law  Is  now  repealed.  No 
guardian  or  curator  may  intermarry  with  his  ward  or 
person  placed  under  him  till  after  his  accounts  are 
passed  and  closed.  The  consent  of  parents,  the  pub- 
lication of  bans,  or  marriage  proclamation,  are  in  sub- 
stance the  same  as  laid  down  in  the  civil  law  and  Code 
Napoleon.  There  is  no  legal  condition  to  be  observed. 
Persons  may  marry  above  or  below  their  social  posi- 
tion. 

Marriage  in  England.— In  the  celebrated  case  of  Dal- 
rymple.  Lord  Stowell's  opinion  was  that  prior  to  the 
Marriage  Act  of  George  II,  marriage,  by  the  law  of 
England,  was  constituted  by  consent  de  jtrcRsenti  with- 
out the  presence  of  a  clergyman  or  any  religious  cere- 
mony. That  opinion  was  overruled  by  the  judgment 
of  the  House  of  Lords,  in  Queen  v.  MilliSi  iu  1844, 
where  it  was  decided  that  after  the  decree  of  the  coun- 
cil of  Trent,  the  ecclesiastical  law  of  England  required 
the  presence  of  a  clergyman  to  marriage.  The  English 
formalities  of  marriage  are  now  regulated  by  the  Mar- 
riage Acts  which  permit  marriage  to  be  solemnized 
either  with  a  religious  ceremony  or  without  it.  The 
act  of  4  Geo.  IV,  chap.  76,  adhered  to  the  principle  of 
the  common  law,  that  marriages  taking  place  in  Eng- 
land must  be  solemnized  between  all  persons,  whatever 
their  religious  belief,  by  a  minister  in  holy  orders,  and 
according  to  the  rights  of  the  Established  Church,  the 
only  exceptions  being  in  favor  of  Jews  and  Quakers, 
whose  usage  was  left  undisturbed.  This  principle 
having  been  found  to  operate  harshly  against  Dissent- 
ers, the  acts  6  and  7  Victoria  IV,  chap.  85,  since  amended 
in  sundry  points  of  detail.  Introduced  new  regulations, 
whereby  marriages  may  now  be  celebrated  In  England, 
after  due  notice  and  certificates  issued,  either  in  a  reg- 
istered Dlace  of  worahin  a.nrl  in   t.hA  nrARAiinA  of  aotiia 
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refi^istrar  of  the  district  and  two  witnesses,  or  at  the 
office  of  the  superintendent-reKistrar,  and  iu  his  pres- 
ence, and  in  the  presence  of  some  registrar  of  the  dis- 
trict, and  of  two  witnesses,  upon  making  the  declara- 
tion, and  using  the  form  of  words  prescribed.  Consent 
alone  will  not  constitute  a  marriage  however  clearlj 
expressed  before  witnesses.  There  must  t>e  some  pre- 
vious notion,  or  proclamation  of  bans,  or  license. 
Either  a  clergyman  of  the  Established  Church,  or  the 
registrar  of  the  district  must  be  present  with  witnesses 
at  the  ceremony,  or  mutual  declaration  respectively ; 
and  the  marriage  must  be  lu  an  authorized  place,  and 
at  authorized  hours.  It  seems  to  me  that  a  well-de- 
vised Marriage  Act  iu  this  State  would  prevent  much 
fraud  and  litigation.  It  would  secure  many  families 
from  the  blot  or  stain  put  upon  their  good  names  by 
pretended  claimants  who  seem  to  come  to  the  surface 
just  at  the  time  such  exigencies  arise;  and  claiming 
just  such  sort  of  relationship  as  needed,  whether  by 
legitimate  or  illegitimate  descent. 

Ill  England  the  marriage  ceremony  must  take  place 
in  a  church,  or  after  due  notice  and  certificate,  in  a 
licensed  chapel  or  building,  or  in  the  registrar's  office. 
When  it  takes  place  iu  a  church  or  chapel  of  the  Church 
of  England,  it  must  be  performed  by  the  officiating 
minister  according  to  the  rites  of  the  church  and  iu 
the  presence  of  two  witnesses.  If  the  marriage  is 
solemnized  in  a  registered  disseuting  chapel,  there 
may  be  superadded  to  the  civil  contract  whatever  reli- 
gious ceremony  the  parties  may  think  fit  to  adopt. 
But  if  the  parties  contract  marriage  in  a  registrar's  of- 
fice, the  mutual  declaration  and  exchange  of  matrimo- 
nial consent  completes  the  civil  contract,  and  no  reli- 
gious ceremony  is  used  at  such  marriage.  19  and  20  Vict, 
chap.  119,  §  12. 

The  Archbishop  of  Canterbury  is  authorized  to  grant 
special  licenses  to  marry  at  any  convenient  time  or 
place.  In  all  other  cases  marriage  in  England  cannot 
take  place  in  a  private  house,  but  must  be  celebrated 
with  open  doors  lu  canonical  hours — that  is  between 
8  and  12  o'clock  in  the  forenoon.  A  minor,  not  a 
widow  or  widower,  who  desires  to  marry  must  obtain 
the  consent  of  the  father,  if  living.  If  the  father  be 
dead,  the  consent  of  a  guardian  is  required,  if  no  guar- 
dian, the  mother's  consent,  if  unmarried;  if  there  be 
no  mother  unmarried,  then  the  consent  of  a  guardian 
appointed  by  the  Court  of  Chancery;  and  in  some 
coses  of  disability,  or  when  consent  is  unreasonably 
withhel(l,  relief  may  be  obtained  by  petition  to  the 
Lord  Chancellor.  Marriage  was  formerly  void  by  want 
of  consent  by  parents  or  guardian.  If  a  minor  now 
succeeds  in  getting  married  it  is  not  accounted  void.  6 
and  7  Will.  lY,  chap.  85,  8  25.  All  marriages,  whether 
taking  place  under  4  Geo.  IV,  chap.  76,  or  6  and  7  Will. 
IV,  chap.  85,  are  required  by  law  to  be  registered.  The 
rules  of  the  common  law  have  been  very  generally 
adopted  in  the  United  States,  and  in  a  legal  point  of 
view  marriage  is  regarded  as  a  civil  contract,  governed 
by  the  same  general  principles  as  other  contracts.  But 
unlike  other  contracts  it  is  indissoluble,  except  by 
the  death  of  one  of  the  parties,  and  by  causes  sanc- 
tioned by  law.  The  common  law  requires  no  cere- 
mony, no  solemnization  by  minister,  priest  or  magis- 
trate, and  such  marriage  is  complete  where  there  is  a 
full  and  mutual  consent  by  parties  who  are  capable  of 
contracting  the  relation,  even  though  not  followed  by 
cohabitation.  No  form  of  words  is  necessary  in  sol- 
emnizing the  marriage  contract.  A  bow  of  the  head 
In  response  to  the  proper  Interrogatory  may  indicate 


assent  as  well  as  the  words  **ye9  **  or  *'  1  do/^  But  in- 
tention is  an  essential  ingredient  of  the  contract  of 
marriage — a  marriage  ceremony  performed  in  jext,  even 
by  a  justice  of  the  peace  who  was  in  doubt  at  the  time 
whether  the  parties  were  in  jest  or  earnest,  is  not 
binding.  A  promise  to  marry  in  future,  though  fol- 
lowed by  cohabitation  as  man  and  wife,  is  not  a  valid 
marriage.  Where  the  female  is  under  fourteen 
years  at  the  time  of  her  marriage  and  she  con- 
tinues to  live  with  her  husband  as  man  and  wife, 
after  she  reaches  that  age,  it  will  be  a  valid  mar- 
riage at  common  law.  The  assent  to  marriage  must 
be  free  from  all  illegal  restraint,  and  the  party  most 
have  the  legal  capacity  to  enter  into  the  contract.  The 
marriage  acts  of  England  do  not  extend  to  any  mar- 
riage contracted  by  British  subjects  out  of  England. 
A  marriage  entered  into  in  Scotland  or  in  a  foreign 
country,  if  made  in  such  form  as  is  deemed  sufficient 
in  the  place  where  it  is  contracted,  will  be  consid- 
ered valid  by  the  law  of  England ;  and  even  the  Gretna 
Green  marriages  were  ^recognized  in  English  courts, 
though  the  parties  eloped  to  Scotland  on  purpose  to 
evade  the  laws  of  marriage  iu  their  own  country.  It 
is  a  general  rule,  whatever  inconveniences  may  some- 
times attend  it,  that  a  marriage  duly  solemnized  in 
any  country  according  to  Its  own  law,  ought  to  t>e  re- 
cognized as  binding  in  point  of  form  all  over  the  world. 
But  there  is  a  distinction  between  marriage  rites  and 
the  legal  capacity  of  marrying ;  for  the  form  of  the  cere- 
mony depends  on  the  place  where  the  marriage  is  solem- 
nized, while  the  legal  capacity  of  persons  to  marry  is  de- 
termined by  the  country  of  their  domicile.  This  prin- 
ciple was  established  by  the  judgment  of  the  House  of 
Lords  in  Brook  v.  Brook.  The  parties  were  domiciled 
in  England,  where  marriage  with  a  deceased  wife's 
sister  is  prohibited,  and  they  were  married  at  the 
Danish  port  of  Altona,  where  the  law  permitted  them 
to  marry.  This  marriage  was  declared  invalid,  and 
the  grounds  of  decision  were,  that  all  persons  domi- 
ciled iu  England  can  marry  only  those  whom  the  law 
of  England  allows  them  to  marry ;  and  that  by  getting 
the  ceremony  performed  at  Altona  or  elsewhere,  they 
might  vary  the  form  but  could  not  enlarge  the  capacity 
to  marry. 

Marricige  in  Scotland. —  By  the  law  of  Scotland  mar- 
riage is  a  civil  contract  constituted  by  the  mutual  con- 
sent of  the  parties.  A  promise  to  marry  at  a  future 
period,  where  no  sexual  intercourse  has  followed  upon 
it,  may  be  resiled  from,  though  the  person  resiling 
may  be  liable  in  damages  for  breach  of  promise.  The 
consent  of  parents  or  guardians  iu  the  case  of  minors, 
to  many,  is  not  necessary.  The  law  of  Scotland  re- 
cognizes four  different  modes  by  which  marriage  may 
be  constituted.  1.  A  public  or  regular  marriage  cele- 
brated by  a  minister  after  proclamation  of  bans.  2. 
Mutual  consent  by  words  de  prossenti,  without  the  nup- 
tial benediction  or  concubitus.  3.  Promise  of  mar- 
riage, followed  by  coimto,  at  least  when  declared  a  mar- 
riage by  an  action  of  declaration  iu  the  Court  of  Sessions. 
4.  Cohabitation  as  man  and  wife,  and  being  held  and 
reputed  as  married  persons  (BVaser,  Personal  and  Do- 
mestic Relations,  voL  I,  p.  112).  A  public  or  regular 
marriage  is  one  celebrated  by  a  clergyman  iu  presence 
of  two  or  more  witnesses,  after  due  proclamation  of 
bans  according  to  the  rules  of  the  church.  All  other 
marriages  are  clandestine  or  irregular;  but  if  the 
matrimonial  consent  has  been  seriously  and  deliber- 
ately interposed,  they  are  equally  effectual  with  regu- 
lar marriages,  though  they  expose  all  oonoemed  in 
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them  to  certain  statutory  penalties,  which,  however,  are 
seldom  if  ever  enforced  in  modern  times.  By  the  4  and 
5  Will.  lY,  ch.  28,  reg:ular  marriage  may  be  solemnized 
by  the  clergy  of  any  religious  persuasion,  after  due 
proclamation  of  bans  in  the  parish  churches  of  both 
parties.     The  privilege  was   previously  couflued   to 
ministers  of  the  Established  Church  of  Scotland  and 
Episcopal  clergymen  who  had  taken  the  oaths  to  the 
government.     Among    Presbyterians    these   regular 
marriages  are  usually  solemnized  at  the  private  resi- 
dence of  the  woman,  but  the  place  of  residence  is  a 
matter  of  indifference  in  point  of  law.    The  question 
of  mutual  acceptance  as  husband  and  wife  is  put  by 
the  minister  and  answered  by  the  parties ;  he  then  de- 
clares them  married  persons  in  presence  of  the  wit- 
nesses, and  the  ceremony  is  closed  by  the  nuptial  bene- 
diction.   The  registration  of  marriages  in  Scotland  is 
regulated  chiefly  by  17  and  18  Vict.,  ch.  80,  and  18  Vict., 
ch.  29.    As  to  irregular  marriages  and  the  evidence  by 
which  they  may  be  established,  I  will  give  you  in  the 
words  of  Lord  Moncreiff,  whose  authority  in  consisio- 
rial  questions  is  justly  entitled  to  the  greatest  weight: 
''  The  governing  rule  of  law  is  unquestionably  that 
marriage  is  constituted  by  the  consent  of  the  parties 
alone ;  and  that  upon  legal  and  satisfactory  evidence 
that  such  mutual  consent  has  been  seriouly  and  de- 
liberately interposed,  the  court  will  declare  such  mar- 
riage, though  it  should  be  clear  that  no  formal  cere- 
mony or  celebration  has  taken  place.    Proof  of  cele- 
bration in  faiM  ecc2e/>i<«  is  of  course  the  first  and  best 
mode.    Proof   of  a  formal,  serious  and  deliberate 
declaration  of  consent  before  witnesses,  if  the  court 
be  satisfied  that  such  declaration  was  made  with  the 
true  intention  of  entering  into  marriage,  is  another 
settled  mode  of  proving  the  constitution  of  marriage, 
as  in  the  cases  of  Macadam,  Dalrymple,  and  many 
other  cases.     Whether  declarations  or  acknowledg- 
ments of  marriage  given  and  accepted,  if  there  be  no 
doubt  of  the  reality  of  the  purposes,  are  effectual  to 
the  same  end,  as  in  the  cases  of  Edmonaiom  v.  Coc/i- 
rwxt,  Honeyman^  and  other  cases,  legal  proof  of  a  prom- 
ise of  marriage,  followed  by  that  intercourse  which 
generally  attends  marriage,  is  held  to  prove  the  mu- 
tual consent  required,  on  a  presumption  that  at  the  mo- 
ment of  consummation,  that  which  was  before  a  prom- 
ise only,  became  a  present  consent  to  marriage.    Some 
lawyers  have    doubted  whether    this   last   mode   of 
proving  marriage  does  not  differ  from  the  others  in 
this  point,  that  it  requires  to  l>e  established  by  decla- 
ration in  the  life-time  of  the  parties.   Without  attempt- 
ing to  resolve  this  point,  it  is  a  settled  rule  of  law  that 
the  promise  must  be  proved  either  by  the  writing  or  by 
the  oath  of  the  party  by  whom  it  is  said  to  have  been 
given.  Finally,  the  present  consent  necessary  to  consti- 
tute marriage  may  be  effectually,  and,  in  the  Lord  Or- 
dinary's opinion,  most  satisfactorily  constituted  by  a 
long  or  continued  course  of  open  cohabitation  of  the 
parties  in  the  avowed  characters  of  husband  and  wife, 
in  which  mode  of  proof  regard  must  be  had,  in  the  first 
place,  to  what  in  general  constitutes  the  cohabitation 
of  persons  bearing  the  relation  of  husband  and  wife, 
and  then  to  the  habit  and  repute,  the  reputation  in 
which  the  parties  have  been  held  by  their  friends  and 
connections,  and  the  community  in  which  they  live. 
When  such  a  cohabitation,  for  a  length  of  time,  with 
the  distinct  character  afiOzed  to  it  by  the  open  acts  and 
conduct  of  both  parties  is  proved  by  credible  and  con- 
sistent evidence,  no  more  satisfactory  proof  can  be 


required  that  the  present  consent  to  marriage  has  been 
given  in  the  face  of  all  the  world.  But  it  is  evident 
from  the  very  nature  of  the  thing,  that  this  mode  of 
proving  the  consent  necessarily  supposes  that  there 
was  no  secrecy  in  it;  that  the  parties  did  truly  dwell 
together  in  the  common  meaning  of  the  term  cohabi- 
tation: and  that  they  consorted  with  one  another,  not 
in  the  mode  proper  to  a  state  of  concubinage  or  illicit 
Intercourse,  but  in  the  manner  and  with  all  the  ordi- 
nary qualities  of  the  marriage  state  in  christian  na- 
tions I  Lord  Moncreiff  in  Lowrie  v.  Jf ercer,  28  May, 
1840,  2  D.  and  B.  960.  It  has  been  a  question  among 
lawyers  in  Scotland,  whether  promise  followed  by 
ooirula  is  itself  marriage,  or  is  only  a  ground  on  which 
marriage  may  be  constituted  by  a  declarator  in  the 
Court  of  Sessions  in  the  life-time  of  the  parties.  This 
point,  which  may  become  a  matter  of  great  import- 
ance as  affecting  the  legitimacy  of  children,  if  raised 
after  the  death  of  either  of  the  parents,  does  not  ap- 
pear to  have  been  judicially  decided.  In  a  case  which 
came  before  Lord  Moncreiff  in  1848,  he  expressed  an 
opinion  that  a  promise  cum  coputo  does  not  constitute 
marriage  without  a  declaration  in  the  Consistorial 
Court;  and  that  if  no  such  declarator  be  brought  in 
the  life-time  of  both  parents,,  the  marriage  can  never 
be  established  afterward.  To  put  an  end  to  runaway 
marriages  by  English  persons  at  Gretna  Qreen  and 
elsewhere  in  Scotland,  which  had  become  very  com- 
mon, it  was  enacted  by  19  and  20  Vict.,  chap.  96,  that 
after  the  dlst  December,  1869,  no  irregular  marriage 
contracted  in  Scotland  by  declaration,  acknowledg- 
ment, or  ceremony,  shall  be  valid,  unless  one  of  the 
parties  had  at  the  date  thereof  his  or  her  usual  place 
of  residence  there,  or  had  lived  in  Scotland  for  21  days 
next  preceding  such  marriage.**  In  Scotland  a  process 
called  a  declarator  of  putting  to  silence  may  be 
brought  in  order  to  set  aside  a  groundless  claim  of 
marriage.  On  the  other  hand,  where  a  marriage 
which  has  actually  taken  place  Is  denied  by  one  of  the 
parties,  the  other,  by  raising  an  action  of  declarator 
in  the  Court  of  Sessions,  may  have  the  marriage  de- 
clared, with  ail  Its  consequent  rights  and  privileges. 

The  laws  respecting  marriage  and  the  relations  per- 
taining to  Its  institution  are  among  civilized  nations 
▼ery  similar.  There  is  now  no  legal  equality  of  con- 
dition to  be  observed.  Persons  may  marry  above  or 
below  their  social  position.  We  find  that  marriage 
among  all  nations  is  a  civil  contract,  constituted  by 
consent  of  the  parties.  In  some  countries  certain  re- 
ligious forms  are  requisite  to  constitute  a  regular  mar- 
riage; but  that  the  non-observance  of  these  forms  did 
not  Invalidate  the  marriage.  Under  the  Roman  law 
no  writing  of  any  kind  was  necessary,  except  where 
the  parties  were  of  unequal  condition ;  then  a  contract 
became  necessary  to  rebut  the  presumption  of  concu- 
binage. Justinian  afterward  required  a  written  con- 
tract In  the  marriage  of  great  dignitaries  of  the 
empire  and  persons  of  illustrious  rank. 

In  France  and  Holland  it  is  usual  to  make  a  contract 
to  regulate  the  respective  rights  and  interests  of  the 
parties. 

Consent  alone  in  England  is  not  sufficient  to  consti- 
tute a  regular  marriage.  There  must  be  notice  or  proc- 
lamation of  bans  or  license.  In  Scotland  marriage  is  a 
civil  contract,  and  consent  of  parties  is  sufficient;  but 
a  public  or  regular  marriage  can  only  follow  after  due 
proclamation  of  bans.  It  is  so  in  Holland  and  even 
under  the  Barbaria^.liGKai*,  ^iP^l^^ageof  the 
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respective  parties  and  their  ability  or  disability  to 
contract  marriage,  they  are  in  all  civilized  countries 
about  the  same. 

The  rules  as  to  the  forbidden  degrees  are  substantially 
the  same  In  England*  Scotland,  France,  Holland,  the 
German  Empire,  and  the  other  continental  powers,  as 
they  were  under  the  Roman  law.  Under  the  Barbar- 
ians the  parties  must  not  be  related  within  the  sixth 
degree.  The  Salic  law  resembles  the  Roman  in  this 
respect.  The  prohibition  in  the  Codes,  Heinneccios 
observes,  were  taken  more  from  the  canons  than  the 
ancient  German  customs.  Fide  his  Elements — Juris 
Germania. 


POWER  OF  CONGRESS  OVER  THE  MAILS. 

8UPRKMB  COURT  OF  THB  UNITED  STATES,  OCTOBER 
TERM.  1877. 

Matter  or  Jackson. 

1.  The  power  vested  in  Conirress  to  establish  **  post-ofBoes 

and  post-roads,"  embraces  the  reflrulatlon  of  the  entire 

Sostal  system  of  the  country.    Under  it  Congress  may 
esignate  what  shall  be  carried  in  the  mail,  and  what 
shall  be  excluded. 

2.  In  the  enforcement  of  regulations  excluding  matter 

from  the  mall,  a  distinction  is  to  be  made  i>etweec 
different  kinds  of  mall  matter;  beween  what  is  in- 
tended to  be  kept  free  from  inspection,  such  as  letters 
and  sealed  packages  subject  to  letter  postage :  and 
what  is  open  to  Inspection,  such  as  newspapers,  maga- 
zines, pamphlets,  and  other  printed  matter,  purposely 
left  in  a  condition  to  be  examined. 

3.  Letters  and  sealed  packages  subject  to  letter  postage  In 

the  mall  can  only  be  opened  and  examined  under  like 
warrant.  Issued  upon  similar  oath  or  affirmation,  par- 
ticularly describing  the  thins  to  be  seized,  as  is  required 
when  papers  are  subjected  to  search  In  one's  own 
household.  The  constitutional  Kuaranty  of  the  right 
of  the  people  to  be  secure  in  their  papers  against  un- 
reasonable searches  and  seizures  extends  to  their 
papers,  thus  closed  against  inspection,  wherever  they 
may  be. 

4.  Regulations  against  the  transportation  In  the  mall  of 

printed  matter,  which  Is  open  to  examination,  cannot 
be  enforced  so  as  to  Interfere  in  any  manner  with  the 
freedom  of  the  press.  Liberty  of  circulating  is  essen- 
tial to  that  freedom.  When,  therefore,  printed  matter 
Is  excluded  from  the  mall.  Its  transportation  In  any 
other  way  cannot  be  forbidden  by  Congress. 

5.  Regulations  excluding  matter  from  the  mall  may  be  en- 

forced through  the  courts,  upon  competent  evidence 
of  their  violation  obtained  in  other  ways  than  by  the 
unlawful  Inspection  of  letters  and  sealed  packages; 
and  with  respect  to  objectionable  printed  matter,  open 
to  examination,  they  may  in  some  cases  also  be  en- 
forced by  the  direct  action  of  the  officers  of  the  postal 
service  upon  their  own  inspection,  as  where  the  object 
is  exposed  and  shows  unmistakably  that  It  is  prohibited 
as  In  the  case  of  an  obscene  picture  or  print. 

6.  When  a  party  is  convicted  of  an  offense,  and  sentenced 

to  pay  a  flue.  It  is  within  the  discretion  of  the  court  to 
order  his  imprisonment  until  the  flne  is  paid. 

^N  petition  for  writs  of  hdbeaa  corpus  and  oer- 
tiorari. 

Mr.  Justice  FisiiD  delivered  the  opinion  of  the 
court. 

Section  8894  of  the  Revised  Statutes  provides  that 
"No  letter  or  circular  concerning  (illegal)  lotteries, 
•^o-called  gift* concerts,  or  other  similar  enterprises 
offering  prizes,  or  concerning  schemes  devised  and  in- 
tended to  deceive  and  defraud  the  public  for  the  pur- 
pose of  obtaining  money  under  false  pretenses,  shall 
be  carried  in  the  mail  ;  "  and  that  *'  any  person  who 
Hhall  knowingly  deposit  or  send  any  thing  to  be  con- 
veyed by  mail,  in  violation  of  this  section,  shall  be 
punishable  by  a  flne  of  not  more  than  five  hundred 
dollars  nor  less  than  one  hundred  dollars,  with  costs 
of  prosecution."  By  an  act  passed  in  July,  1876,  the 
word  *'  illegal  '*  was  8tricken  out  of  the  section.  Under 
the  law  as  thus  amended  the  petitioner  was  indicted, 
in  th6  Circuit  Ck>urt  of  the  United  States  for  the 
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Southern  District  of  New  York,  for  knowingly  and 
unlawfully  depositing  on  the  23d  of  February,  1877,  at 
that  district,  in  the  mail  of  the  United  States,  to  be 
conveyed  in  it,  a  circular  concerning  a  lottery  offering 
prizes,  inclosed  in  an  envelope  addressed  to  one  J. 
Ketcham,  at  Gloversville,  New  York.  The  indict- 
ment sets  forth  the  offense  in  separate  counts  so  as  to 
cover  every  form  in  which  it  could  be  stated  under 
the  act.  Upon  being  arraigned  the  petitioner  stood 
mate,  refusing  to  plead,  and  thereupon  a  plea  of  not 
guilty  was  entered  in  his  behalf  by  order  of  the  court. 
Rev. Stat.,  §  1032.  He  was  subsequently  tried,  convict- 
ed, and  sentenced  to  pay  a  flne  of  one  hundred  dollars, 
with  the  costs  of  the  prosecution,  and  to  be  committed 
to  the  county  jail  until  the  flne  and  costs  were  paid. 
Upon  his  commitment,  which  followed,  he  presented 
to  this  court  a  petition  alleging  that  he  was  impris- 
oned and  restrained  of  his  liberty  by  the  marshal  of  the 
Southern  District  of  New  York,  under  the  conviction; 
that  such  conviction  was  illegal,  and  that  the  illegality 
oousisted  in  this :  that  the  court  had  no  jurisdiction  to 
punish  him  for  the  acts  charged  in  the  indictment ; 
that  the  act  under  which  the  indictment  was  drawn 
was  unconstitutional  and  void;  and  that  the  court 
exceeded  its  jurisdiction  in  committing  him  until  the 
flne  was  paid.  He  therefore  prayed  for  a  writ  of  habects 
corpus  to  be  directed  to  the  marshal  to  bring  him 
l)ef  ore  the  court,  and  a  writ  of  certiorari  to  l>e  directed 
to  the  clerk  of  the  Circuit  Court  to  send  up  the  record 
oif  his  conviction,  that  this  court  might  inquire  into 
the  cause  and  legality  of  his  imprisonment.  Accom- 
panying the  petition  as  exhibits  were  copies  of  the  in- 
dictment and  of  the  record  of  conviction.  The  court, 
instead  of  ordering  that  the  writs  issue  at  once,  en- 
tered a  rule,  the  counsel  of  the  petitioner  consenting 
thereto,  that  cause  be  shown,  on  a  day  designated, 
why  the  writs  should  not  issue  as  prayed,  and  that  a 
copy  of  the  rule  be  served  on  the  Attorney-General  of 
the  United  States,  the  marshal  of  the  Southern  District 
of  New  York,  and  the  clerk  of  the  Circuit  Court. 
The  Attorney-General,for  himself  and  other8,answered 
the  rule  by  averring  that  the  petition  and  exhibits 
do  not  make  out  a  case  in  which  this  court  has  j  uria- 
diction  to  order  the  writs  to  issue,  and  that  the  peti- 
tioner is  in  lawful  custody  by  virtue  of  the  proceedings 
and  sentence  mentioned  in  the  exhibits,  and  the  com- 
mitment issued  thereon. 

The  power  vested  in  Congress  **  to  establish  post- 
offices  and  post-roads  has  been  practically  construed, 
since  the  foundation  of  the  government,  to  authorize 
not  merely  the  designation  of  the  routes  over  which 
the  mail  shall  be  carried,  and  the  offices  where  letters 
and  other  documents  shall  be  received  to  be  distributed 
or  forwarded,  but  the  carriage  of  the  mail,  and  all 
measures  necessary  to  secure  its  safe  and  speedy  tran- 
sit, and  the  prompt  delivery  of  its  contents.  The 
validity  of  legislation  prescribing  what  should  be  car- 
ried, and  its  weight  and  form,  and  the  charges  to 
which  it  should  be  subjected,  has  never  been  ques- 
tioned. What  should  be  mailable  has  varied  at  dif- 
ferent times,  changing  with  the  facility  of  transporta- 
tion over  the  post-roads.  At  one  time  only  letters, 
newspapers,  magazines,  pamphlets,  and  other  printed 
matter,  not  exceeding  eight  ounces  in  weight,  were 
carried ;  afterward  books  were  added  to  the  list,  and 
now  small  packages  of  merchandise,  not  exceeding  a 
prescribed  weight,  as  well  as  books  and  printed  matter 
of  all  kinds,  are  transported  in  the  mail.  The  power 
possessed  by  Congress  embraces  the  reg^atiou,of  tl^ 
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entire  postal  sjstem  of  the  ooantrj.  The  right  to 
designate  what  shall  be  carried  neoessarilj  involyes 
the  right  to  determine  what  shall  be  exoladed.  The 
diffloolty  attending  the  subject  arises,  not  from  the 
want  of  power  in  Congress  to  prescribe  regulations  as 
to  what  shall  constitute  mail  matter,  but  from  the 
necessity  of  enforcing  them  consistently  with  rights 
reserved  to  the  people,  of  far  greater  importance  than 
the  transportation  of  the  mail.  In  their  enforcement 
a  distinction  is  to  be  made  between  different  kinds  of 
mail  matter ;  between  what  is  intended  to  be  kept  free 
from  inspection,  such  as  letters  and  sealed  packages 
subject  to  letter  postage ;  and  what  is  open  to  inspec- 
tion, such  as  newspapers,  magazines,  pamphlets,  and 
other  printed  matter,  purposely  left  in  a  condition  to 
be  examined.  Letters  and  sealed  packages  of  this 
kind  in  the  mall  are  as  f uUy  guarded  from  examina- 
tion and  inspection,  except  as  to  their  outward  form 
and  weight,  as  if  they  were  retained  by  the  parties 
forwarding  them  In  their  own  domiciles.  The  consti- 
tutional guaranty  of  the  right  of  the  people  to  be  secure 
in  their  papers  against  unreasonable  searches  and 
seizures  extends  to  their  papers,  thus  closed  against 
inspection,  wherever  they  may  be.  Whilst  in  the 
mail  they  can  only  be  opened  and  examined  under  like 
warrant,  issued  upon  similar  oath  or  affirmation,  par- 
ticularly describing  the  thing  to  be  seized,  as  is  re- 
quired when  papers  are  subjected  to  search  in  one*s 
own  household.  No  law  of  Ck>ngress  can  place  in  the 
hands  of  officials  connected  with  the  postal  service 
any  authority  to  invade  the  secrecy  of  letters  and  such 
sealed  packages  in  the  mail;  and  all  regulations 
adopted  ss  to  mail  matter  of  this  kind  must  be  in  sub- 
ordination to  the  great  principle  embodied  in  the 
fourth  amendment  of  the  Constitution. 

Nor  can  any  regulations  be  enforced  against  the 
transportation  of  printed  matter  in  the  mail,  which  is 
open  to  examination,  so  as  to  interfere  in  any  manner 
with  the  freedom  of  the  press.  Liberty  of  circulating 
Is  as  essential  to  that  freedom  as  liberty  of  publishing; 
Indeed,  without  the  circulation  the  publication  would 
be  of  little  value.  If,  therefore,  printed  matter  be 
excluded  from  the  malls,  its  transportation  in  any 
other  way  cannot  be  forbidden  by  Congress. 

In  1836,  the  question  as  to  the  power  of  Congress  to 
exclude  publications  from  the  mail  was  discussed  in 
the  Senate  and  the  prevailing  opinion  of  its  members, 
as  expressed  in  debate,  was  against  the  existence  of 
the  power.  President  Jackson,  In  his  annual  message 
of  the  previous  year,  had  referred  to  the  attempted 
circulation  through  the  mall  of  inflammatory  appeals, 
addressed  to  the  passions  of  the  slaves,  in  prints,  and 
in  various  publications,  tending  to  stimulate  them  to 
insurrection,  and  suggested  to  Congress  the  propriety 
of  passing  a  law  prohibiting,  under  severe  penalties, 
such  circulation  of  "  incendiary  publications  *'  in  the 
Southern  States.  In  the  Senate,  that  portion  of  the 
message  was  referred  to  a  select  committee,  of  which 
Mr.  Calhoun  was  chairman ;  and  he  made  an  elaborate 
report  on  the  subject,  in  which  he  contended  that  it 
belonged  to  the  States,  and  not  to  Congress,  to  deter- 
mine what  is  and  what  is  not  calculated  to  disturb 
their  security,  and  that  to  hold  otherwise  would  be 
fatal  to  the  States;  for  if  Congress  might  determine 
what  papers  were  incendiary,  and  as  such  prohibit 
their  circulation  through  the  mall,  it  might  also  deter- 
mine what  were  not  incendiary  and  enforce  their  cir- 
culation. Whilst,  therefore,  condemning  in  the  strongs 
est  terms  the  circulation  of  the  publications,  he  insist- 


ed that  Congress  had  not  the  power  to  pass  a  law  pro- 
hibiting their  transmission  through  the  mail,  on  the 
ground  that  it  would  abridge  the  liberty  of  the  press. 
*'  To  understand,'*  he  said,  *'  more  fully  the  extent  of 
the  control  which  the  right  of  prohibiting  circulation 
through  the  mall  would  give  to  the  government  over 
the  press,  it  must  be  borne  in  mind  that  the  power  of 
Congress  over  the  post-office  and  the  mail  is  an  exclu- 
sive power.  It  must  also  be  remembered  that  Congress, 
in  the  exercise  of  this  power,  may  declare  any  road  or 
navigable  water  to  be  a  post-road ;  and  that,  by  the 
act  of  1825,  it  is  provided  Hhat  no  stage,  or  other 
vehicle  which  regularly  performs  trips  on  a  post-road, 
or  on  a  road  parallel  to  it,  shall  carry  letters.*  The 
same  provision  extends  to  packets,  boats,  or  other 
vessels  on  navigable  waters.  Like  provision  may  be 
extended  to  newspapers  and  pamphlets,  which,  if  it  be 
admitted  that  Congress  has  the  right  to  discriminate 
in  reference  to  their  character,  what  papers  shall  or 
what  shall  not  be  transmitted  by  the  mail,  would  sub- 
ject the  freedom  of  the  press,  on  all  subjects,  political, 
moral,  and  religious,  completely  to  its  will  and  pleasure. 
It  would,  in  fact,  in  some  respects,  more  effectually 
control  the  freedom  of  the  press  than  any  sedition  law, 
however  severe  its  penalties.**  Mr.  Calhoun,  at  the 
same  time,  contended  that  when  a  State  had  pro- 
nounced certain  publications  to  be  dangerous  to  its 
peace  and  prohibited  their  circulation,  it  was  the  duty 
of  Congress  to  respect  its  laws  and  co-operate  in  their 
enforcement;  and  whilst,  therefore,  Congress  could 
not  prohibit  the  transmission  of  the  incendiary  docu- 
ments through  the  malls,  it  could  prevent  their 
delivery  by  the  postmasters  in  the  States  where  their 
circulation  was  forbidden.  In  the  discussion  upon 
the  bill  reported  by  him,  similar  views  against  the 
P(pwer  of  Congress  were  expressed  by  other  senators, 
who  did  not  concur  in  the  opinion  that  the  delivery 
of  papers  could  be  prevented  when  their  transmission 
was  permitted. 

Great  reliance  Is  placed  by  the  petitioner  upon  these 
views,  coming  as  they  did,  in  many  instances,  from 
men  alike  distinguished  as  jurists  and  statesmen.  But 
it  is  evident  that  they  were  founded  upon  the  assump- 
tion that  it  was  competent  for  Congress  to  prohibit 
the  transportation  of  newspapers  and  pamphlets  over 
postal  routes  in  any  other  way  than  by  mall ;  and  of 
course  it  would  follow  that  if,  with  such  a  prohibition, 
the  transportation  In  the  mail  could  also  be  forbidden, 
the  circulation  of  the  documents  would  be  destroyed 
and  a  fatal  blow  given  to  the  freedom  of  the  press. 
But  we  do  not  think  that  Congress  possesses  the  power 
to  prevent  the  transportation  in  other  ways  as  mer- 
chandise, of  matter  which  it  excludes  from  the  malls. 
To  give  efficiency  to  its  regulations  and  prevent  rival 
postal  systems,  it  may  perhaps  prohibit  the  carriage  by 
others  for  hire  over  postal  routes  of  articles  which 
legitimately  constitute  mail  matter,  in  the  sense  in 
which  those  terms  were  used  when  the  Constitution 
was  adopted — consisting  of  letters,  and  of  newspapers 
and  pamphlets  when  not  sent  as  merchandise  —  but 
further  than  this  its  power  of  prohibition  cannot 
extend. 

Whilst  regulations  excluding  matter  from  the  mall 
cannot  be  enforced  in  a  way  which  would  require  or 
permit  an  examination  into  letters  or  sealed  packages 
subject  to  letter  postage,  without  warrant  issued  upon 
oath  or  affirmation,  in  the  search  for  prohibited  mat- 
ter, they  may  be  enforced  upon  competent  evidence  of 
their  violation  obtained  in  other  ways,  as  from  the 
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parties  receiving:  the  letters  or  paokae:ee,  or  from  ageuts 
depositiug  them  in  the  post-ofBoe,  or  others  ooguixant 
of  the  facts.  And  as  to  objectionable  printed  matter, 
which  is  open  to  examination,  the  regalatlvns  maj  be 
enforced  in  a  similar  waj,  bj  the  imposition  of  penal- 
ties for  their  violation  through  the  courts;  and  in 
some  cases,  by  the  direct  action  of  the  officers  of  the 
postal  service.  In  many  Instances  those  officers  can 
act  upon  their  own  inspection,  and  from  the  nature  of 
the  case  must  act  without  other  proof,  as  where  the 
postage  is  not  prepaid,  or  where  there  is  an  excess  of 
weight  over  the  amount  prescribed,  or  where  the 
object  is  exposed  and  shows  unmistakably  that  it  is 
prohibited,  as  in  the  case  of  an  obscene  picture  or 
print.  In  such  cases,  no  difficulty  arises,  and  no  prin- 
ciple is  violated,  in  excluding  the  prohibited  articles 
or  refusing  to  forward  them.  The  evidence  respecting 
them  is  seen  by  every  one  and  is  In  its  nature  conclu- 
sive. 

In  excluding  various  articles  from  the  mail  the 
object  of  Congress  has  not  been  to  interfere  with  the 
freedom  of  the  press,  or  with  any  other  rights  of  the 
people,  but  to  refuse  its  facilities  for  the  distribution 
of  matter  deemed  injurious  to  the  public  morals* 
Thus,  by  the  act  of  March  8, 1873,  Congress  declared, 
"  that  no  obscene,  lewd,  or  lascivious  book,  pamphlet, 
picture,  paper,  print,  or  other  publication  of  an 
indecent  character,  or  any  article  or  thing  designed  or 
intended  for  the  prevention  of  conception  or  procuring 
of  abortion,  nor  any  article  or  thing  intended  or 
adapted  for  any  indecent  or  Immoral  use  or  nature, 
nor  any  written  or  printed  card,  circular,  book, 
pamphlet,  advertisement,  or  notice  of  any  kind  giving 
information,  directly  or  Indirectly,  where,  or  how,  or 
of  whom,  or  by  what  means  either  of  the  things  before 
mentioned  may  be  obtained  or  made,  nor  any  letter 
upon  the  envelope  of  which,  or  postal-card  upon  which 
indecent  or  scurrilous  epithets  may  be  written  or 
printed,  shall  be  carried  in  the  mail,  and  any  person 
who  shall  knowingly  deposit,  or  cause  to  be  deposited, 
for  mailing  or  delivery,  any  of  the  hereinbefore  men- 
tioned articles  or  things,  «  ♦  ♦  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  th'ereof, 
shall,  for  every  offense,  be  fined  not  less  than  one  hun- 
dred dollars  nor  more  than  five  thousand  dollars,  or 
imprisonment  at  hard  labor  not  less  than  one  year  nor 
more  than  ten  years,  or  both,  in  the  discretion  of  the 
judge." 

All  that  Congress  meant  by  this  act  was,  that  the 
mail  should  not  be  used  to  transport  such  corrupting 
publications  and  articles,  and  that  any  one  who 
attempted  to  use  It  for  that  purpose  should  be 
punished.  The  same  inhibition  has  been  extended  tO 
circulars  concerning  lotteries,  institutions  which  are 
supposed  to  have  a  demoralizing  influence  upon  the 
people.  There  is  no  question  before  us  as  to  the  evi- 
dence upon  which  the  conviction  of  the  petitioner 
was  had ;  nor  does  it  appear  whether  the  envelope  in 
which  the  prohibited  circalar  was  deposited  in  this 
mail  was  sealed  or  left  open  for  examination.  The 
only  question  for  our  determination  relates  to  the  con- 
stitutionality of  the  act,  and  of  that  we  have  no  doubt. 

The  commitment  of  the  petitioner  to  the  county 
jail  until  his  fine  is  paid  was  within  the  discretion  of 
the  court  under  the  statute. 

As  there  is  an  exemplified  copy  of  the  record  of  the 
petitioner's  indictment  and  conviction  accompanying 
the  petition,  the  merits  of  his  case  have  ?>een  consid- 
ered at  his  request  upon  this  applioatioa,  and  as  we 


are  of  opinion  that  his  imprisonment  Is  l^;al,  no 
object  would  be  subserved  by  issuing  the  writs ;  they 
are,  therefore,  denied. 


0' 


ISSUING  CIRCULATING  NOTES  FOR  FRAC- 
TIONS OF  A  DOLLAR. 

SUPRBMH  COURT  OF  THE  DNTTBD  STATES,  OCTOBER 
TERM,  1877. 

United  Statbb  v.  Van  Aitiubn. 

The  act  of  Conflrress  of  July  17, 1872,  section  2  (IS  Stat.  098 ; 
Rev.  Stat.  711,  f  3583)  declares  that ''  no  private  corpora- 
tion, banking:  association,  flrro,  or  Individual,  shall 
make.  Issue,  circulate,  or  pay  oat  any  note,  check,  mem- 
orandum, token,  or  other  obligation,  for  a  U»  turn  than 
ont  di)llar,  intended  to  circulate  as  money,  or  to  be  re- 
ceived, or  used  In  lieu  of  lawful  money  of  the  United 
States/'  and  provides  a  penalty  for  a  violation  of  the 
act.  Defendant  was  Indicted  for  circulating  an  Instru- 
ment readlnfT  as  follows  :  **  The  Banfror  Furnace  Com- 
pany will  pay  the  bearer  on  demand  fifty  cents,  in  gooas 
at  their  store  in  Baogor,  Mtoh.'*  Held^  that  the  Instru- 
ment not  being  payable  In  lawful  money ,  the  Issue  and 
circulation  thereof  was  not  in  violation  of  the  act  in 
question. 

|N  a  certificate  of  division  in  opinion  between  the 
judges  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Michigan. 

Mr.  Justice  Swatnb  delivered  the  opinion  of  the 
court. 

The  act  of  Congress  of  July  17, 1872,  §  2  (12  Stat. 
502;  Rev.  Stat.  711,  S3583),  declares  that  **no  private 
corporation,  banking  association,  firm,  or  Individual 
shall  make,  issue,  circulate,  or  pay  out  any  note,  check, 
memorandum,  token,  or  other  obligation,  for  a  less 
turn  than  one  dollar^  intended  to  circulate  as  money,  or 
to  be  received  or  used  in  lieu  of  the  lawful  money  of 
the  United  States,"  and  announces  as  a  penalty  for  the 
offense  fine  or  Imprisonment,  or  both. 

Van  Auken  was  indicted  under  this  act  for  circulat- 
ing the  **  obligations  **  of  the  Bangor  Furnace  Com- 
pany, a  corporation  created  by  and  under  the  laws  of 
the  State  of  Michigan,  which  obligations  are  alleged  to 
be  in  hctc  verba. 

" Bangor,  Mich.,  Augtist  16, 1874. 

"The  Bangor  Furnace  Company  will  pay  the  bearer 
on  demand  fifty  cents,  in  goods,  at  their  store  in  Ban- 
gor, Mich. 

(Signed)  **  A.  B.  HouoH,  Pres, 

"  **  Chas.  D.  Rhodbb,  TVeoa." 

"Each  of  which  said  obligations  was  for  a  less  sum 
than  one  dollar,  and  was  intended  by  the  said  Aaron 
Van  Auken  to  circulate  as  money,  and  to  be  received 
in  lieu  of  the  lawful  money  of  the  United  Stat^,  oou- 
trary,**  etc. 

Van  Auken  demurred  to  the  indictment.  The  opin- 
ions of  the  judges  of  the  Circuit  Court  were  divided 
and  opposed  upon  two  questions,  which  were  there- 
upon certified  to  this  court  for  final  determination. 

1.  Where  the  obligation  set  forth  in  the  indictment 
is  within  any  valid  statute  of  the  United  States. 

2.  Whether  the  statute  under  which  the  indictment 
was  found  is  constitutionaL 

The  solution  of  the  first  question  depends  upon  the  * 
construction  to  be  given  to  the  words  **for  a  less  sum 
than  one  dollar.''  The  object  of  the  provision  was 
obviously  to  secure  as  far  as  possible  the  field  for  the 
circulation  of  stamps,  as  provided  In  the  preceding 
section,  without  competition  from  any  quarter.  (This 
currency  was  superseded  by  the  fractional  notes 
authorized  to  be  issued  by  the  act  of  March  3, 1863, 
§  4, 12  Stat.  711.)  Small  notes  payable  in  any  specific 
articles,  if  Issued,  could  have  only  a  neighborhood  cir- 
culation, and  but  a  limitM,P.B9J^]^^rQs^  ItQgiildJ:ebat 
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little  in  the  way  of  the  stamps  or  small  notes  Issued  for 
the  purposes  of  oiroulatlng  ohange  bj  the  United 
States.  Congress  oould,  therefore,  have  had  little  or 
no  motive  to  interfere  with  respect  to  the  former. 
This  must  be  borne  in  mind  in  the  examination  of  the 
question  in  hand. 

A  dollar  is  the  unit  of  our  ourrency.  It  always 
means  money  or  what  is  regarded  as  money.  In  this 
case  the  statute  makes  it  the  standard  of  measure  with 
reference  to  the  forbidden  notes  and  obligations.  If 
one  of  them  be  for  a  larger  '*  sum  than  one  dollar,**  it 
is  not  within  the  prohibition  and  is  not  affected  by  the 
law.  It  is  a  fair,  if  not  a  necessary  inference,  that  the 
standard  of  measurement  named  was  intended  to  be 
applied  onlj  to  things  ejusdem  genet-is,  in  other  words, 
to  notes  for  money  and  to  nothing  else. 

It  is  certainly  Inapplicable  to  any  thing  not  meas- 
urable by  the  pecuniary  standard.  It  could  not  be 
applied  where  the  measurement  was  to  be,  ex  gratia^ 
by  the  pound,  the  gallon,  the  yard,  or  any  other  stand- 
ard than  money.  This  view  is  supported  by  the  statu- 
tory requirement  that  the  forbidden  thing  must  be 
**  intended  to  circulate  as  money,  or  to  be  received  or 
used  in  lieu  of  the  lawful  money  of  the  United  States." 
One  of  the  lexical  definitions  of  the  word  **8tim,**and  the 
sense  in  which  it  is  most  commonly  used,  is  ''  money," 
**Sum.  (2)  A  quantity  of  money  or  currency;  any 
amount  indefinitely,  as  a  sum  of  money,  a  small  sum, 
or  a  large  sum.** — Webster's  Die.  **For  a  less  sum 
than  one  dollar"  means  exactly  the  same  thing  as,  for 
a  less  sum  of  money  than  one  dollar.  In  the  former 
case  there  is  an  ellipsis.  In  the  latter  It  is  supplied. 
The  implication  where  the  omission  occurs  is  as  clear 
and  effectual  as  the  expression  where  the  latter  is 
added.  The  grammatical  construction  and  the  obvious 
meaning  are  the  same.  The  statute  makes  the  offense 
to  consist  of  two  ingredients :  (1)  The  token  or  oblU 
gatlon  must  be  for  a  less  sum  than  a  dollar.  (2)  It 
must  be  intended  to  circulate  as  money,  or  in  lieu  of 
the  money  of  the  United  States.  Here  the  note  is  for 
'*  goods,"  to  be  paid  at  the  store  of  the  Furnace 
Company.  It  is  not  payable  in  money,  but  in  goods, 
and  in  goods  only.  No  moneycould  be  demanded  upon 
it.  It  is  not  solvable  in  that  medium.  Walson  v. 
McNairy,  1  Bibb,  856.  The  sum  of  "fifty  cento**  is 
named,  but  merely  as  the  limit  of  the  value  in  goods 
demandable  and  to  be  paid  upon  the  presentment  of 
the  note.  Ito  mention  was  for  no  other  purpose  and  has 
no  other  effect.  In  the  view  of  the  law  the  note  is  as  if  it 
called  for  so  many  pounds,  yards,  or  quarto  of  a  specific 
article.  The  limit  of  value,  there  being  none  other, 
gave  the  holder  a  range  of  choice  as  to  the  articles  to 
be  received  in  payment  ~  limited  only  by  the  contento 
of  the  store. 

But  it  is  said  the  indictment  avers  that  the  note  was 
intended  to  circulate  as  money,  and  that  the  demurrer 
admito  the  truth  of  the  averment. 

To  this  there  are  two  answers: 

1.  The  demurrer  admits  only  what  is  well  pleaded. 

2.  The  offense,  as  we  have  shown,  consisto  of  two 
elements :  the  thing  circulated,  and  the  Intent  of  the 
party  circulating  it. 

The  demurrer,  at  most,  admits  only  the  latter.  As 
to  the  former,  the  judgment  of  the  court  is  left  unfet- 
tered, just  as  if  the  question  before  us  had  been  raised 
by  a  motion  to  quash  instead  of  a  demurrer. 

The  first  question  certified  must  be  answered  in  the 
negative.  The  second  one  it  is,  therefore,  unnecessary 
to  consider. 


VALIDITY  OF  UTAH  DIVORCES. 


SUPRBMB  COURT  OF  MINNESOTA,  APRIL  26, 1878. 

State  of  Minnesota  v.  Armington,  appellant. 

A  divorce  granted  by  a  Utah  court  where  neither  of  the 
parties  ever  acquired  a  bona  flde  residence  In  Utah,  and 
were  both,  durins  the  conduct  of  the  divorce  proceed- 
ings, residents  of  Minnesota,  held^  not  valid  in  Minne- 
sota and  not  a  protection  against  the  consequences  of  a 
second  marriage,  and  a  belief  in  Its  validity  not  a  de- 
fense to  an  indictment  for  bigamy. 

APPEAL  from  a  judgment  of  conviction  upon  the 
trial  of   an  indictment  for  bigamy.    Sufficient 
facts  appear  in  the  opinion. 

CoRNBiiii,  J.  [after  discussing  questions  of  minor 
importance  relating  to  practice  and  evidence].  The 
remaining  question  for  consideration  relates  to  the 
decision  of  the  court  excluding  what  purports  to  be 
an  authenticated  copy  of  a  decree  of  divorce  of  the 
'*  Probate  Court  in  and  for  Box  Elder  county,  in  the 
Territoiy  of  Utah,  entered  in  that  court  at  a  Special 
Term,  on  the  18th  December,  1876,  in  an  action  be- 
tween John  L.  Artnington,  plaintiff,  v.  Martha  F, 
Armington,  defendant,  dissolving  the  marriage  con- 
tract between  them.  Among  the  objections  made  to 
this  evidence  was  the  one  that,  at  the  time  the  decree 
purports  to  have  been  rendered,  both  parties  thereto 
were  residents  of  this  State,  and  had  been  for  several 
years  prior.  When  this  evidence  was  offered,  it  in- 
oontestably  appeared,  from  the  testimony  already 
given,  that  both  the  defendant  and  his  said  wife,  Mrs. 
Martha  F.  Armlngton,  had  been  resident  citizens  of 
this  State,  and  domiciled  therein  for  over  nine  years 
prior  to  the  date  of  the  decree,  and  that  they  were 
both  actually  living  In  this  State  at  the  time  of  its 
entry.  It  did  not  appear,  nor  was  any  offer  made  to 
show  the  fact  that  either  had  ever  been  domiciled, 
even  temporarily,  within  the  Territory  of  Utah;  and 
as  to  Mrs.  Armlngton,  it  is  quite  clear  that  she  never, 
at  any  time  during  the  progress  of  the  proceedings  in 
said  court,  was  outside  the  limits  of  this  State,  or 
within  the  Territorial  limits  of  Utah.  As  to  Mr. 
Armlngton,  the  most  that  can  be  claimed,  from  th« 
evidence,  is  that  he  temporarily  left  his  residence  in 
Korthfield,  in  this  State,  sometime  in  the  summer  of 
1876,  and  returned  in  August  or  September  of  that 
year.  Where  he  was  during  that  period,  does  not 
affirmatively  appear;  but  it  does  affirmatively  appear 
that  he  has  resided  and  practiced  medicine  in  North- 
field  ever  since  November  in  that  year.  Upon  this 
evidence  the  court  was  warranted  in  assuming  that 
neither  of  the  parties  ever  acquired  a  bona  Jide  domi- 
cile or  residence  in  Utah,  and  that  both  were,  during 
the  conduct  of  these  divorce  proceedings,  domiciled 
residents  of  this  State  and  subject  to  its  laws.  Uinin 
this  state  of  facts,  the  Probate  Court  of  Utah,  what- 
ever may  have  been  the  extent  of  its  jurisdiction  over 
the  subject  of  divorce  under  the  local  laws  of  that 
Territory  as  respects  its  citizens,  had  no  jurisdiction 
to  adjudicate  upon  the  marriage  relation  existing  be  • 
tween  these  parties.  To  each  State  belongs  the  exclu- 
sive right  and  power  of  determining  upon  the  status 
of  its  resident  and  domiciled  citizens  and  subjects, 
in  respect  to  the  question  of  marriage  and  divorce, 
and  no  other  State,  nor  its  judicial  tribunals,  can  ac- 
quire any  lawful  jurisdiction  to  interfere  in  such  mat- 
ters between  any  such  subjects,  when  neither  of  them 
has  become  tfona  fide  domiciled  within  its  limitf ,  and 
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aiij  judgement  rendered  by  anjsaoh  tribanal,  niider 
such  ciroumstanoes,  is  an  absolate  uullity.  Ditaon  v. 
DitaoH^  4  R.  J.  93 ;  Coolej  oq  Const.  Lim.  400,  and  notes 
there  cited ;  Kerr  v.  JTerr,  41  N.  Y.  272;  Hoffman  v, 
Hoffman,  46  id.  30;  Hanover  v.  Turner,  14  Mass.  227, 
It  does  not  appear  upon  the  face  of  the  judgment  or 
decree,  or  in  any  of  its  recitals,  thst  either  of  the 
parties  were  ever  residents  of  said  Territory  of  Utah, 
or  domiciled  therein.  This  is  a  jurisdictional  matter 
which  should  appear  to  entitle  the  judgment  to  any 
respect  whatever;  for  though  it  be  conceded  that  the 
probate  court  that  rendered  the  judgment  was  in  the 
legal  sense  a  court  of  record,  **  its  jurisdiction/*  if 
any,  under  the  local  laws  of  the  Territory  "  over  the 
subject  of  divorce,  was  a  special  authority  not  recog- 
nized by  the  common  law,  and  its  proceedings  in  rela- 
tion to  it  stand  upon  the  same  footing  with  those  of 
courts  of  limited  and  inferior  jurisdiction,**  unaided 
by  any  legal  presumptions  in  their  favor.  Comm^  v. 
Blood,  97  Mass.  38.  The  evidence  was  properly  ex- 
cluded. To  disprove  any  criminal  intent,  the  record 
was  also  offered  in  evidence,  coupled  with  an  offer  to 
show  that  the  defendant,  acting  under  the  advice  of 
counsel,  believed  in  the  validity  of  such  alleged  di- 
vorce, and  that  he  contracted  his  second  marriage  in 
that  belief.  In  defining  the  offense  of  polygamy,  the 
statute  declares  that  ^*  If  any  person  who  has  a  former 
husband  or  wife  living,  marries  another  person,  or 
continues  to  cohabit  with  such  second  husband  or  wife« 
he  or  she  shall,  except  in  the  cases  therein  specified, 
be  deemed  guilty  of  the  crime  of  polygamy.**  The 
excepted  cases  refer  to  a  marriage  after  a  legal  divorce 
by  one  not  the  guilty  cause  thereof,  and  to  one  inno- 
cently contracted  under  a  belief  that  the  former  wife 
or  husband  is  dead  when  such  wife  or  husband  has 
been  continuously  absent,  either  beyond  the  sea  or 
after  a  voluntary  withdrawal,  and  without  being  heard 
from  alive,  for  the  period  of  seven  years.  It  will  be 
observed  from  these  provisions,  that  in  a  case  like  the 
one  at  bar,  the  existence  of  a  criminal  Intent  in  fact, 
on  the  part  of  the  accused,  is  not  an  essential  ingredi- 
ent of  the  statutory  crime  charged.  If  the  facts  speci- 
fied in  the  statute  are  shown  to  exist,  the  law  pre- 
sumes the  guilty  knowledge  and  intent.  Hamilton  v. 
People,  57  Barb.  8.  G.  625.  If  the  pretended  decree 
of  divorce  upon  which  he  relied  was  in  fact  illegal  and 
void  because  made  by  a  court  having  no  jurisdiction, 
it  afforded  him  no  protection  against  the  consequence 
of  a  second  marriage,  whatever  may  have  been  his 
motive  or  his  belief,  in  respect  to  the  validity  of  the 
decree.  His  mistake  or  ignorance,  if  any,  was  one  of 
law  and  not  of  fact.  His  case,  therefore,  is  one  to 
which  the  maxim  *^  igtiorantia  juris  non  excutat  *'  ap- 
plies. Being,  together  with  his  lawful  wife,  a  resident 
citizen  domiciled  in  this  State  and  subject  to  its  laws, 
he  was  bound  to  know  that  the  tribunals  of  no  other 
State  or  Territory  could  rightfully  take  cognizance 
and  jurisdiction  over  their  marital  relations  for  the 
purpose  of  decreeing  their  dissolution ;  neither  could 
they  acquire  such  jurisdiction  through  any  act  of  the 
plaintiff  in  temporarily  changing  his  domicile  when 
done  with  no  bona  fide  intention,  but  for  the  sole  pur- 
pose of  procuring  a  divorce  in  frand  of  the  laws  of  the 
State  to  which  he  owed  allegiance. 

NoTB  —In  lAtowich  V.  LitowicJi,  decided  by  the  Supreme 
Court  of  Kansas  at  the  March  aSTB)  terra,  it  is  held  that  a 
judgmeat  rendered  by  a  probate  court  of  Utah  Territory, 
attempting  to  dissolve  the  marriage  relation  existing  be- 


tween a  husband  and  wife,  who  had  neither  of  them  ever 
resided  there  or  been  within  the  Territory,  and  being  ren- 
dered without  any  actual  notice  to  the  wife,  is  void  ai>so- 
lutely  and  entirely  for  want  of  jurisdiction  in  the  court  to 
render  such  a  judgment.  It  is  also  held  that  where  the 
judgment  in  such  a  case  does  not  appear  to  be  void  upon 
its  face,  it  may  be  shown  to  be  void,  in  Kansas,  by  eridence 
aUunde, 


RECENT  AMERICAN  DECISIONS. 

BUPBBBfB  JUDICIAL  COURT  OF  MAINS.* 
DOMICILV. 

Wife  cannot  change  domicile  of  absent  htu&ond.— 
The  wife  cannot  change  the  domicile  of  the  husband 
against  his  will.  Where  a  ship-master  sailed  from  his 
home  in  Brooklyn,  December,  1860,  and  his  wife 
shortly  after  came  on  a  visit  with  her  children  and 
trunks  to  Augusta,  and  there  lived  with  her  mother 
till  summoned  by  her  husband  to  meet  him  at  Brook- 
lyn, whither  he  had  returned  July,  1807.  Held,  that 
he  was  not  meanwhile  taxable  in  Augusta.  Porter- 
field  V.  City  of  Augusta, 

UFg  INSCTBANGB. 

Non-forfeiUng  poUcy:  rights  of  injured  under:  ca»»- 
ceVaHon,—K  policy  indorsed  by  the  company,  "  Non- 
forfeiting  life  policy,**  contained  these  terms :  **  It  be- 
ing understood  and  agreed  tliat  if  after  the  receipt  by 
this  comiMiny  of  not  less  than  two  or  more  annual  pre- 
miums this  policy  should  cease,  in  consequence  of  the 
non-payment  of  premiums,  then  upon  a  surrender  of  the 
same,  provided  such  surrender  is  made  to  the  company 
within  twelve  months  from  the  time  of  such  ceasing,  a 
new  policy  will  be  Issued  for  such  sum  as  Is  proportion- 
ate with  the  annual  payments  which  have  been  made.*' 
Held,  that  the  right  of  the  assured  in  the  policy  did 
not  depend  upon  the  surrender  of  the  policy  and  the 
taking  out  of  a  new  paid  up  policy.  The  proviaion 
that  the  policy  shall  cease  and  determine  npon  the 
non-payment  of  any  of  the  annual  premiums,  on  or 
before  the  date  specified,  cannot  be  construed  as  de- 
feating the  right  to  recover  thereon  such  proportionate 
part  of  the  amount  Insured,  while  there  is  an  expreaa 
stipulation  in  the  same  condition  that  npon  such  fail- 
ure of  payment,  the  company  will  not  be  liable  for  the 
whole  sum  insured,  but  oidy  for  such  proportionate 
part.  Cancellation  of  the  policy  upon  the  books  of 
the  company  without  the  knowledge  and  consent  of 
the  assured  cannot  affect  his  rights.  Upon  a  policy* 
like  this,  distinctly  made  uon-forf citable  in  part,  by 
partial  non-payment  of  premiums,  nothing  in  the  ap- 
plication looking  to  an  avoidance  of  the  policy  and  a 
forfeiture  of  premiums  by  such  non-payment,  can  be 
received  to  work  such  forfeiture.  Chase  v.  PhoB/nix 
3f utuai  Life  Insurance  Co. 

BK8POin>EAT  SUPBBIOB. 

Liability  of  city  for  negligence  of  company  construct^ 
ing  public  vxUer-vforks, — If  one  is  injured  by  driving 
or  falling  into  an  excavation  in  one  of  the  public 
streets  of  a  city,  which  is  left  at  night  without  being 
sufliciently  lighted  or  guarded,  a  recovery  may  be  had 
against  the  city,  although  the  excavation  was  made  by 
a  company  engaged  in  constructing  the  public  water- 
works of  the  city.  Butler  v.  City  of  Bangor, 
8BT-orF. 

Loss  by  Ufider  of  bond  given  as  collateral  to  loan, — 
The  plaintiff^  lent  the  defendant  money  and  took  his 


*  To  api>ear  in  07  Maine  Reports, 
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note  therefor  with  a  Uuited  States  bond  as  collateral 
security.  After  the  note  was  payable  aud  before  it 
was  paid,  the  bond  was  stolen  from  the  bank.  Eeld^ 
that  the  defendant  could  not  legally  file  his  claim  for  the 
value  of  the  bond  in  an  action  against  him  upon  the 
note,  nor  could  he  avail  himself  of  the  claim  as  a  de- 
fense by  way  of  recoupment.  Winihrop  Savings  Bank 
V.  Jackson. 

STATUTE  OF  LIMITATIONS. 

Procuring  surrender  of  note  ioithout  payment  hy 
fraud:  runs  from  time  of  discovery  of  fraud:  waiving 
tort.— The  defendant  procured  the  surrender  of  his 
note  by  fraud  without  payment.  Held^  (1)  the  plain- 
tiff can  maintain  an  action  of  tort  for  the  fraud,  and 
the  statute  of  limitations  commences  to  run  from  the 
discovery  of  the  fraud  or  the  time  when  the  plaintiff 
may  discover  it  in  the  use  of  due  diligence.  (2)  If  the 
defendant  by  the  fraud  procured  money  or  its  equiva- 
lent, the  plaintiff  may  waive  the  tort  and  maintain  an 
action  for  money  had  and  received,  and  the  same  rule 
of  limitation  applies  that  Ls  applicable  to  an  action  of 
tort.  (8)  Procuring  the  surrender  of  his  note  for 
money  then  overdue  without  payment  was  procuring, 
the  equivalent  of  money.  Penobscot  Railroad  Co,  v. 
Mayo, 


RECENT  ENGLISH  DECHSIONS. 

CONTRACT. 

For  sale  of  real  estate:  parol  addition  to  terms: 
rescission  of  original  contract— Defendant  wrote  to 
plaintiff  saying  she  would  accept  £37,600  for  the  M. 
estate,  and  plaintiffs  agent  replied  agreeing  to  give 
that  sum.  There  was  an  understanding  between 
plaintiff  and  defendant  that  the  purchase-money 
should  be  paid  by  installments.  Defendant  afterward 
wrote  to  plaintiffs  agent  to  meet  her  at  her  solicitor's 
office  "  to  discuss  the  terms  of  payment,'*  etc.  De- 
fendant did  not  attend  at  the  office,  and  her  solicitor, 
not  knowing  of  the  understanding,  said  that  the  whole 
purchase-money  must  be  paid  down  in  a  few  months. 
Plaintiff's  solicitors  then  wrote  to  defendant's  solicitor 
saying  that  plaintiff  had  no  **  alternative  but  to  decline 
the  matter,'*  but  that,  as  soon  as  the  defendant  was 
prepared  to  treat  on  the  footing  of  payment  by  in- 
stallments extending  over  three  years,  they  would  be 
prepared  to  **  negotiate  again  on  plaintiff's  behalf." 
Defendant  did  not  repudiate  the  understanding,  and 
instructed  her  solicitors  to  accept  these  terms.  Plain- 
tiff's solicitors  then  submitted  to  defendant's  solicitor 
written  terms  headed  **  Proposals  by  H.  (the  plaintiff) 
for  the  purchase  of  the  freehold  property  known  as 
the  M.  estate."  These  terms  were  verbally  agreed  to 
by  defendant's  solicitor.  Held,  that  the  original  con- 
tract contained  in  the  first  two  letters  bad  not  been 
rescinded  by  the  subsequent  negotiations.  Ch.  Div. , 
AprU  2, 1878.  Hussey  v.  Payne^  88  L.  T.  Rep.  (N.  8.) 
841. 

INFANCT. 

Voluntary  settlement:  defense:  post-nuptial  settle^ 
ment  by  vendor:  ante^nuptial  agreement  by  him  tshen  an 
infant:  statute  27  EliB,y  c,  4.— The  defense  raised  by 
the  vendor  and  his  wife  to  an  action  for  specific  per- 
formance of  contract  was  that  the  vendor,  when  an 
Infant,  wrote  a  letter  to  the  lady  he  was  about  to  marry, 
saying  that  as  he  should  come  into  his  property  when 
he  became  of  age,  and  they  were  to  be  married  shortly 
after,  he  would  make  her  a  present  of  {inter  alia)  the 


houses  which  were  the  subject  of  the  action;  that 
the  vendor  after  attaining  twenty-one  was  married  to 
the  lady,  and  that  subsequently  he  executed  a  settle- 
ment assigning  the  houses  in  question  to  trustees  in 
trust  for  the  separate  use  of  his  wife  for  life  with 
remainders  over.  The  settlement  did  not  refer  to  the 
ante-nuptial  agreement.  Upon  a  demurrer  by  the 
plaintiff  to  this  defense,  held  (reversing  the  decision 
of  Hall,  y.  C),  that  there  being  no  ratification  in 
writing  of  the  ante-nuptial  agreement,  the  post- 
nuptial settlement  was  voluntary,  and  was  therefore 
impeachable  under  the  statute  27  Eliz.,  c.  4.  Ct.  App., 
Mar.  18, 187a  Trowdl  v.  Shenton,  87  L.  T.  Rep.  (N. 
S.)868. 

TRADB-UABK. 

Name  of  place:  name  given  by  (he  public:  fraudu" 
lent  imitation:  injunction.— In  1830  8.  manufactured 
certain  bitters  at  Angostura,  a  town  in  Venezuela, 
which  he  caUed  <' Aromatic  Bitters."  In  1876  he 
adopted  the  name  "  Angostura  Bitters."  In  1863  these 
bitters  were  introduced  Into  England,  and  obtained 
the  popular  name  of  "  Angostura"  bitters,  which  they 
always  retained.  M.  was  also  a  manufacturer  of  bit- 
ters. He  commenced  to  manufacture  them  at  Upata, 
about  200  miles  from  Angostura,  in  1800.  In  1870  he 
removed  to  Ciudad  Bolivar  (formerly  called  Angos- 
tura). About  the  year  1874  8.  brought  an  action  in 
Trinidad  to  restrain  M.  from  using  the  word  "  Aro- 
matic" to  describe  his  bitters,  which  was  Ruccessful. 
M.  then  adopted  the  name  **  Angostura,"  and  on  the 
16th  August,  1874,  registered  that  name  at  Stationers* 
HalL  8.  now  brought  this  action  to  restrain  M.  from 
using  the  name  **  Angostura,"  and  from  using  bottles 
and  wrappers  resembling  those  used  by  him.  Held, 
that,  as  the  bitters  made  by  the  plaintiff  were  known 
in  the  market  as  '^  Angostura  **  bitters,  and  as  the  bit- 
ters made  by  the  defendant  were  not  identical  with 
those  of  the  plaintiff,  the  defendant  must  be  restrained 
from  using  the  name  '*  Angostura  '*  in  such  a  way  as 
to  induce  the  public  to  believe  that  they  were  pur- 
chasing the  plaintiff's  bitters.  Ch.  Div.,  Jan.  14, 1878. 
Siegert  v.  Findlat^r,  88  L.  T.  Rep.  (N.  8.)  849. 
♦ 

UNITED  STATES  SUPREME  COURT  ABSTRACT. 

BAUiMENT. 

1.  Possession  essence  of  pledge  in  common  and  civU 
{ati).— Possession  is  of  the  essence  of  a  pledge;  and 
without  it,  no  privilege  can  exist  as  against  third  per- 
sons. This  is  In  accordance  with  both  the  common 
and  civil  law,  and  Is  enforced  by  the  express  text  of 
the  Code  Napoleon  (art.  2076)  and  the  Civil  Code  of 
Louisiana  (art.  8162).  Decree  of  U.  8.  Circuit  Court, 
Louisiana,  reversed.  Casey,  receiver,  appellant,  v.  Cav- 
oroc    Opinion  by  Bradley,  J. 

2.  Rights  of  pledgor  and  pledgee  and  third  persons.— 
The  pledgor  may  have  the  temporaiy  possession  of  the 
pledge,  as  special  bailee,  without  defeating  the  legal 
possession  of  the  pledgee ;  but  where  the  thing  pledged 
has  never  been  out  of  the  pledgor's  actual  possession, 
but  has  always  been  subject  to  his  disposal  by  way  of 
collection,  sale,  substitution  or  exchange,  no  pledge, 
or  privilege,  exists  as  to  third  persons.  lb. 

8.  Law  of  Louisiana:  bank  receiver:  bankruptcy.— 
Though,  in  such  case,  the  pledgee  might,  by  the  law  of 
Louisiana,  have  a  real  action  against  the  pledgor,  or 
his  heirs,  to  recover  possession  of  the  thing,  he  cannot 
•ostain  a  prlTllege  thereon  as  against  creditors,  or 


454 


THE  ALBAJ^Y  LAW  JOURNAL. 


a}(uiii8t  a  bank  receiver,  or  assiguee  in  baiikmptcj, 
who  represents  creditors,  lb. 

4.  RtUe  of  equity  as  to  thhig  not  doiie,^  Ek^ulty  will 
not  reg:ard  a  ttiing  as  done,  which  Is  not  done,  when  it 
woald  injure  third  parties  who  have  sustained  detri- 
ment and  acquired  rights  by  the  things  that  have  been 
done.  lb. 

6.  Deposit  of  hUU  and  notes  by  hank  ttUh  president  to 
secure  third  party :  law  of  Loitisiana, —  Where  it  was 
agreed  that  a  bank  should  deposit  bills  and  notes  with 
its  president  and  his  partner  bj  waj  of  pledge  to 
secure  a  loan  made  by  a  third  party ;  and  the  president 
delivers  them  back  to  the  bank  ofQoers  for  coUection, 
with  power  to  substitute  other  securities  therefor,  it 
is  not  such  a  delivery  and  possession  as  is  necessary  to 
create  a  privilege  by  the  law  of  Louisiana.  lb. 

CONFLICT  OF  lAW. 

1.  Lex  rei  siti  governs  tranter  of  real  estate  and  mort- 
gage,—The  laws  of  the  State  in  which  land  Is  situated 
control  exclusively  its  descent,  alienation,  and  traus- 

«fer  from  one  person  to  another,  and  the  effect  and 
construction  of  instruments  intended  to  convey  it.  All 
such  laws  in  existence  when  a  contract  in  regard  to 
real  estate  is  made,  including  the  contract  of  mort- 
gage, enter  Into  and  become  a  part  of  such  contract. 
Decree  of  U.  S.  Circuit  Court,  K.  D.  Illinois,  modi- 
fled  and  in  part  reversed.  Brine,  appellant,  v.  Hart- 
foi'd  Fire  Insnra^xGe  Co.    Opinion  by  Miller,  J. 

2.  Stale  statute  as  to  redemption  part  of  mortgage  con^ 
tract  atid  obligatory  on  Federcd  courts,— A  State  statute, 
therefore,  which  allows  to  the  mortgagor  twelve 
months  to  redeem  after  a  sale  under  a  decree  of  fore- 
closure, and  to  a  judgment  creditor  of  his  three 
months  after  that,  governs  to  that  extent  the  mode  of 
transferring  the  title  and  confers  a  substantial  right, 
and  thereby  becomes  a  rule  of  property .  This  right  of 
redemption  after  sale  is,  therefore,  obligatory  on  the 
Federal  courts,  sitting  in  equity,  as  on  the  State  courts, 
and  the  rules  of  practice  of  such  courts  must  be  made 
to  conform  to  the  law  of  the  State,  so  far  as  may  be 
neooessary  to  give  substantial  effect  to  the  right.    lb. 


COURT  OP  APPEALS  ABSTRACT. 

CONTRIBUTORY  NBOLIQENCB. 

1.  What  doetH^t  constitute :  preserving  one's  own  prop- 
erty when  in  danyer.— Plaintiff,  the  owner  of  a  tug 
which  was  alongside  of  a  boat  on  which  he  was,  seeing 
defendant's  tug  approaching  his  own  and  apprehend- 
ing a  collision,  immediately  ran  upon  his  boat  to 
protect  it.  The  collision  took  place  and  plaintiff  was 
thrown  down  and  injured.  In  an  action  to  recover  for 
the  injury  done  to  plaintiff  and  his  tug  boat,  held,  that 
plaintiff  was  not  guilty  of  contributory  negligence.  It 
is  the  duty  of  a  person  whose  property  is  endangered 
by  the  negligence  of  another  to  do  what  he  reasonably 
can  to  protect  It.  Judgment  below  affirmed.  Rexter  v. 
Starin,    Opinion  by  Earl,  J, 

2.  Exercising  reasonable  prudence:  not  negligence. — 
The  court  at  trial  charged :  **  A  man  contributes  to  an 
injury  himself  when  the  Injury  Is  one  which  a  prudent 
man  might  well  anticipate  as  resulting  from  the  cir- 
cumstances to  which  he  has  exposed  himself.  Ko 
speculation  should  be  entered  into  as  to  whether  it 
might  result  in  the  bruising  of  his  finger  or  the  smash- 
ing of  his  leg.  When  any  thing  of  that  character  is 
anticipated,  he  is  guilty  of  contributory  negligence,  If 
he  exposes  himself  in  such  a  way  as  a  careful   and 


prudent  man  would  not.  Held,  correct,  and  to  cover  a 

request  to  charge  that  If  plaintiff  knowingly  and  vol- 

nutarlly  placed  himself  In  a  position  where  he  was 

liable  to  receive  the  injury  complained  of,  he  was 

negligent. 

[Decided  April  2, 1878.] 

FRAUD. 

1.  Premiums  paid  for  life  insurance  upon  fraudulent 
representcUions :  representations  must  have  been  known 
to  plaintiff  to  authorize  recovery  back. — In  an  action  to 
recover  back  premiums  paid  by  plaintiff  upon  a  life 
insurance  policy,  on  the  ground  that  plaintiff  was 
induced  to  take  the  policy  on  certain  false  and  fraud- 
ulent representations  made  by  the  company,  held, 
that  only  such  false  representations  as  came  to  the 
plaintiff  and  induced  her  to  take  the  policy,  would  be 
ground  for  sustaining  the  action.  False  statements 
made  to  the  general  public  and  not  shown  to  have  been 
made  to  or  to  have  influenced  her,  would  not  be  Bofflc- 
ient.  Judgment  below  affirmed.  RohrschnHder  v. 
Knickerbocker  Life  hisurance  Co,   Opinion  by  Earl,  J. 

2.  iipromise  tiot  a /ratid.— Plaintiff  testifled  that  at 
the  time  she  took  the  policy  the  insurance  company's 
agent  told  her  that  she  would  at  the  end  of  four  years 
receive  over  $670.  Held^  that  this  was  at  most  a  mere 
promise  to  be  performed  in  the  future,  and  fraud 
could  not  be  predicated  on  such  a  promise.  lb. 
[Decided  May  21, 1878.] 

lilFK  IN8URANCB. 

Surrender  by  hutbajid  tchose  life  is  insured  in  favor  of 
wife  not  valid  without  consent  of  wife.— A  husband  took 
a  policy  of  insurance  on  his  life  in  favor  of  his  wife«  pay- 
ing the  premium  out  of  his  own  means.  Subsequently 
while  out  of  health,  he  was  persuaded  by  an  agent  of 
the  insurance  company  that  a  failure  by  him  to  make 
known  in  his  application  the  existence  of  a  bodily  mal- 
formation would  Invalidate  the  policy.  He,  therefore, 
surrendered  the  policy  and  took  back  the  premium. 
Held^  that  the  husband  took  the  policy  as  agent  for  bis 
wife,  that  he  had  no  power  to  surrender  it  without 
her  authority  and  that  the  failure  by  the  wife  to  notify 
the  company  of  her  dissent  from  the  husband's  act 
until  after  his  death,  a  month  after  the  surrender,  was 
not  a  ratification,  and  that  she  was  entitled  to  a  res- 
toration of  the  policy.  Held,  also,  that  she  could  not 
be  required  to  return  the  premium  as  a  condition  of 
relief.  Judgment  below  affirmed.  Stilweli  v.  Mutual 
Life  hiswrance  Co.  of  New  York.  Opinion  by  Charoh, 
C.J. 
[Decided  Febroary  6, 1878.] 

MUNICIPAI.   CORPORATION. 

Must  keep  public  places  safe  for  unmanageable  as  weU 
as  docile  animals.— The  complaint  stated  that  the 
horse  of  deponent,  which  was  'attached  to  a  cart  and 
engaged  In  carting  brick  on  a  dock  near  the  river,  sud- 
denly became  unmanageable  and  by  reason  of  the 
neglect  of  defendant,  a  municipal  corporation,  to  pro- 
vide a  proper  string  piece  on  the  dock,  backed  off  the 
dock  and  was  lost;  that  plaintiff  did  all  in  his  power 
tojprevent  the  accident,  etc.  Held,  that  it  was  the 
duty  of  the  city,  in  the  matter  of  erecting  the  string 
piece  or  barrier,  to  protect  animals  that,  at  the  time  of 
the  loss,  were  temporarily  out  of  the  contrtil  of  the 
owner  and  unmanageable,  as  well  as  those  that  were 
docile  and  obedient,  and  that  the  facts  stated  in  the 
complaint  were  sufficient ,  to,  opnstltote  a, oaoae  pt,  ao- 
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tion.    Judgment  below  reversed.    Kerwedy  v.  Mayor 
of  New  York.    Opiniou  by  Andrew*,  J. 
[Decided  April  16, 1878.] 

PRACTICE. 

1.  Objection  not  founded  on  defect  in  complamt:  when 
not  available:  right  o/aofion.— When  a  complaint  in  an 
action  for  negligently  dostrojing  a  boat  bj  setting  it 
on  fire,  stated  tliat  the  boat  l)elonged  to  plaintiff  at 
the  time  of  the  fire,  an  objection  to  proof  that  plain- 
tiff had  acquired  title  bj^an  assignment  subsequent  to 
the  fire,  not  based  upon  the  ground  of  any  defect  in 
the  complaint,  held,  not  sufficient.  Judgment  below 
affirmed.  Riddell  v.  N.  Y.  C.  A  H.  R,  R,  R,  Co. 
Opinion  bj  Earl,  J. 

2.  When  cctse  not  re-examined  as  to  extent  of  damaoes. 
—Plaintiff  did  have  some  interest  in  the  boat  which 
would  enable  him  to  recover  some  damages.  Held, 
that  when  the  question  was  raised  by  motion  to  non- 
suit only,  the  extent  to  which  he  was  entitled  to  re- 
cover would  not  be  examined  if  he  sustained  his  case 
in  other  respects.  lb. 

3.  Negligence:  proximate  and  remote  cause. — Straw 
piled  in  and  upon  a  boat  was  negligently  set  on  fire  by 
defendant,  and  the  burning  straw  set  fire  to  the  boat. 
Held,  that  defendant's  negligence  was  the  proximate 
cause  of  the  loss  of  the  boat.  lb. 

[Decided  April  2C,  1878.] 


CHIEF  JUDGE  CHURCH'S   EULOGY   ON 
JUDGE  ALLEN. 

AT  the  session  of  the  Court  of  Appeals,  held  on  the 
4th  lust..  Chief  Judge  Church  paid  the  following 
tribute  to  the  late  Judge  Allen : 

The  judges  of  the  present  Court  of  Appeals  are  again 
called  to  lament  the  death  of  one  of  their  members, 
the  Hon.  William  F.  Allen,  the  third  of  those  who 
made  up  its  original  members,  the  fourth  of  those  who 
have  sat  upon  the  bench  during  the  present  organiza- 
tion, who  has  been  taken  from  them .  It  is  appropriate 
for  this  court  to  make  some  record  of  the  public  loss 
thereby,  and  its  remaining  members  will  not  forego 
an  expression  of  their  private  sorrow.  He  has  filled  a 
large  space  in  the  annals  of  the  State.  In  the  years 
1843  and  1844  be  was  a  member  of  Assembly  from 
Oswego  county,  and  was  accorded  prominent  and 
influential  positions  upon  important  committees  and 
in  the  house.  He  was  the  attorney  for  the  United 
States  for  the  Northern  District  of  New  York  for 
some  years,  and  in  that  office  showed  the  ardor  and 
energy  of  his  character  and  the  strength  of  his  intel- 
lect. After  the  adoption  of  the  Constitution  of  1846, 
upon  the  first  organization  of  the  judiciary  under  it, 
he  was  elected  a  justice  of  the  Supreme  Court  for  the 
Fifth  District,  and,  having  been  re-elected,  served 
continuously  for  sixteen  years.  His  second  election 
was  without  opposition,  though  the  political  m^ority 
in  the  district  was  adverse.  This  is  a  weighty  and 
unmistakable  proof  of  the  high  public  and  private 
estimate  of  his  judicial  and  personal  competency  and 
character.  He  was  elected  State  comptroller  in  the 
year  1867,  and  re-elected  in  1860,  and  displayed  in  that 
office  his  characteristics  of  honesty  of  purpose,  indus- 
trious attention  to  official  duty,  adherence  to  convic- 
tions of  right,  and  also  showed  complete  capacity  for 
the  needs  of  the  position. 

While  holding  the  office  of  comptroller  he  was 
elected,  under  the  provision  of  the  constitutional  judi- 
ciary article  adopted  In  1870,  an  aasoolate  judge  of  thia 


court,  and  has  died  in  the  performance  of  the  duties 
of  his  high  office.  We  cannot  on  this  occasion  enter 
into  a  proper  consideration  of  the  judicial  character 
and  labors  of  the  distinguished  Judge  who  but  a  few 
days  since  sat  with  us  on  the  bench,  and  whose  loss 
will  be  felt  and  deplored  not  by  the  bench  and  bar  of 
this  State  alone,  but  by  the  whole  country.  The  first 
thirty-nine  volumes  of  Barbour's  Reports  contain  the 
published  opinions  of  Judge  Allen,  pronounced  by  him 
while  a  judge  of  the  Supreme  Court.  They  attest  his 
eminent  ability,  the  fullness  of  his  learning,  a  firm, 
intelligent  and  comprehensive  grasp  of  the  most  diffi- 
cult questions  in  the  law,  and  the  wisdom  which  he 
brought  to  bear  in  adjusting  a  new  system  of  practice 
and  procedure  to  the  solution  of  legal  controversies. 
The  same  qualities  which  distinguished  him  in  the  Su- 
preme Court  marked  his  judicial  labors  in  the  Court 
of  Appeals.  He  was  fertile  in  resource,  patient  and 
laborious  in  the  investigation  of  causes,  and  unswerv- 
ing in  his  adherence  to  his  convictions.  His  knowl- 
edge of  constitutional  and  commercial  law,  and  bis 
clear  apprehension  of  their  principles  were  especially 
conspicuous.  Some  of  us  have  been  intimately  asso- 
ciated with  him  on  the  bench  of  this  court  since  it-s 
organization,  eight  years  ago,  and  others  for  lesser 
periods,  and  we  unite  in  bearing  testimony  to  his  great 
qualities  as  a  judge,  to  the  facility  with  which  he  could 
comprehend  and  formulate  the  principles  applicable  to 
the  most  difficult  and  complicated  cases,  to  his  untir- 
ing industry  and  conscientious  performance  of  his 
duty,  and,  above  all,  to  his  independence  of  judicial 
judgment  and  the  fearlessness  with  which  he  adhered 
to  and  enforced  his  conviction  of  right.  We  never 
knew  him  to  be  influenced  in  the  slightest  degfee  by 
any  attempt  to  bring  popular  prejudice  or  flattery  to 
bear  upon  the  judgment  of  the  court.  He  was  not 
only  independent,  but  upright  and  just.  Such  is  a 
skeleton  of  his  public  life.  How  slenderly  it  exhibits 
the  many  years  of  mental  labor,  the  flrm,  intelligent, 
conscientious  and  courageous  administration  of  pub- 
lic trusts  which  distinguished  him ! 

For  a  fuller  history  of  them  resort  must  be  had  to 
the  public  annals  of  the  State,  to  the  records  of  the 
courts,  the  reports  of  their  decisions,  and  to  the  mem- 
ories of  our  judges  and  lawyers  and  of  the  citizens  of 
the  Commonwealth.  He  was  truly  a  man  of  distinc- 
tion among  his  contemporaries;  a  distinction  of  the 
sort  to  be  coveted,  for  it  was  reached  by  the  qualities 
which  exalt  the  character,  find  it  took  no  advantage  by 
false  pretensions.  Through  an  extended  life  he  was 
an  honor  to  his  race,  to  his  profession  of  the  law,  and 
to  his  judicial  office,  and  just  as  men  are  lamenting 
that  the  arbitrary  provision  of  the  Constitution  would 
soon  take  him  from  the  bench  in  the  ripeness  of  his 
character,  his  talents  and  his  powers,  the  Almighty 
Hand,  in  its  wisdom,  has  removed  him  from  earth. 
Even  *' beyond  the  circle  of  those  private  affections 
which  cannot  but  shrink  from  the  inroads  of  death," 
there  is  a  **  grief  for  the  departure  of  the  eminently 
good  and  wise.'* 

His  personal  character  was  of  the  highest  order.  He 
took  no  step  outside  the  path  of  a  wise  sobriety  and 
exemplary  rectitude.  His  judgments  and  his  life  were 
in  accord.  He  was  simple  and  modest.  He  was  kind 
in  nature,  affable  in  intercourse,  of  warm  social  im- 
pulses, sensible  of  the  claims  of  his  fellows  and  prompt 
in  rendering  all  the  dues  of  neighborhood.  His  warm 
and  impulsive  nature  was  held  under  restraint  of  rea- 
son and  of  th»  religion  he  professed  and  practiced. 
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COURT  OF  APPEALS  DECISIONS. 
^PHE  following  deoUiotis  were  hauded  do^ti  Tuesday, 
1  Jaue4, 1878: 

Mo&fahon  v.  Walsh,  Wilson  v.  The  Knickerbocker 
Life  Ins.  Co.,  Qulnlau  v.  The  City  of  Utioa,  Stewart «. 
Bramhall,  Litobult  v.  Tread  well.  Judgement  affirmed, 

with  costs. Gelpcke  v.  Qaentell,  Burnham  v.  Bren- 

nan,  Presbyterian  Society  of  Knoxboro  v.  Beach, 
judfsment  reversed  and  new  trial  gnuited,  costs  to 

abide  the   event. Parkinson  v.  Sherman,  In  the 

matter  of  Saokett  street,  Brooklyn,  order  affirmed, 

with  costs. Woolsey  v.  Brown,  order  affirmed  and 

jadgment  absolute  for  plaintiff  on  stipulation,  with 

costs. Ulster  County  Savings  Institution  v.  Decker, 

motion  to  correct  remittitur  granted,  as  far  as  that 
costs  abide  event,  without  costs  of  this  motion. 
Elwell  V.  Johnson,  appeal  dismissed,  with  costs. 

Chief  Judge  Church  read  a  eulogy  on  the  late 
Judge  Allen,  and  announced  that  in  token  of  respect 
for  his  memory  of  the  deceased,  and  to  enable  the  re- 
maining members  of  the  court  and  the  bar  to  attend 
his  funeral,  the  court  would  adjourn  to  Thursday 
morning,  June  6. 


NEW  BOOKS  AND  NEW  EDITIONS. 


HoBBRTs'  Vermont  Diobst. 
A  digest  of  aU  thi  reported  dtcifUma  of  the  Supreme  Court  of 
the  State  of  Verm*mU  eoniatned  in  the  reports  of  N.  Ch^h--^ 
mail,  IVtor,  Brautpn,  D.  Chipman,  AUtenSy  and  in  for^f . 
eight  volumes  ofvermmnt  Btporta;  also  ofaUthe  decisions 
of  the  courts  of  the  United  States  for  the  dtstriet  of 
vermonU  v^ieh  are  found  in  the  Vermont  Beports,  By 
Daniel  Roberts,  Burlington,  Vt.,  1878. 

THIS  digest,  the  preparation  of  which  has  occupied 
some  years,  appears  to  be  carefully  and  thoroughly 
done,  and  it  can  be  depended  upon  as  showing  in  brief 
the  existing  case  law  of  the  State  of  Vermont.  The 
arrangement  is  excellent,  and  the  plan  of  the  editor  in 
bringing  together  or  In  connection  the  cases  which 
confirm,  qualify,  distinguish,  or  in  some  way  illustrate 
each  other,  and  in  referring  In  the  abstract  of  each  case 
which  hari  been  relied  on  as  authority  to  the  subse- 
quent deoislous  wherein  It  is  cited  will  render  the  digest 
valuable  as  a  judicial  histoiy  of  the  various  Important 
decisions  noticed  In  it.  By  the  plan  mentioned,  the 
value  of  each  case  as  an  authority  in  the  courts  of 
Vermont  can  be  at  once  determined,  and  one  refer- 
ring to  it  will  be  able  to  find  other  cases  bearing  upon 
the  subject  which  he  is  investigating.  A  few  decisions 
in  the  earlier  reports,  which  by  change  of  statute  or 
otherwise  have  become  obsolete,  are  omitted.  We 
do  not  find  any  statement  giving  the  names  of  the 
omitted  cases,  which  is  to  be  regretted.  They  cannot 
number  many,  and  a  brief  reference  to  them,  showing 
the  points  passed  upon,  would  render  the  digest  ex- 
haustive. The  work  of  the  editor  is  so  well  done,  how- 
ever, that  we  cannot  find  fault  with  him  for  this 
omission.  The  book  contains  a  list  of  the  judges  of 
the  Supreme  Court  of  Vermont  from  1778  to  1878,  and 
also  a  very  carefully  prepared  table  of  the  cases  digest- 
ed. It  will  be  found  of  great  value,  not  only  to  the 
profession  in  Vermont,  but  also  to  lawyers  residing  In 
other  States,  as  a  very  large  proportion  of  the  decisions 
are  upon  questions  of  general  interest. 

COL1»iAM'8  fiPITOMB  OF  FeARNE  ON  REMAINDERS. 

Am,  epitome  of  Feame  on  eonUngent  remainders^  and  executory 
devises^  intended  prindpaUy  for  the  use  of  students.  "- 
William  M.  Coleman,  Esq.    Fhliadelphla :  T.  A  J. 


To  the  student  desiring  to  become  thoroughly  fa- 
miliar with  the  law  of  real  property,  an  acquaintance 


with  the  work  of  Feame  is  indispensable,  and  as  a 
means  of  comprehending  that  work,  and  fastening  the 
principles  it  enunciates  on  the  memory,  the  little  book 
before  us  will  serve  an  important  purpose.  It  contains 
first  an  analysis  of  the  principal  work  l;i  which  the 
leading  ideas  are  briefly  stated,  followed  by  an  epitome 
in  which  all  the  principles  of  that  work  are  separately 
and  distinctly  set  forth.  Under  each  principle  is  given 
a  single,  simple  case  by  way  of  example  In  illustration. 
Then  the  wrUter  has  endeavored  to  add  such  explanation 
as  will  give  the  student  a  clear  and  distinct  view  of 
the  particular  principle  under  consideration.  The 
book  will  prove  of  use  not  only  to  students,  but  to 
lawyers  engaged  In  active  practice,  who  wish  to  refresh 
their  memories  in  respect  to  the  sometimes  intricate 
and  technical  doctrines  of  the  common  law,  on  the 
subject  discussed. 


OBrrUARY. 

WnXIAM  F.  AXLEN. 

William  F.  Allen,  Associate  Judge  of  the  Court  of  Ap- 
peals of  this  State,  died  at  his  home  in  Osw^o  on  the  3d 
inst.  He  was  born  in  Windham  county.  Connecticut, 
July  28, 1806.  He  came  with  his  father  to  this  State  when 
eight  years  of  age.  He  was  graduated  at  Union  Col- 
lege in  1825,  and  commenced  the  study  of  law  in  the 
office  of  John  C.  Wright  of  Schenectady,  but  com- 
pleted it  in  that  of  Cbarles  M.  Lee  of  Rochester,  and 
was  admitted  to  the  bar  in  1829.    He  commenced  the 

Sractice  of  his  profession  in  partnership  with  Qeorxe 
Hsher  at  Oswego,  but  soon  after  formed  a  partnership 
with  A.  P.  Qrant,  which  continued  until  the  time  of 
his  election  as  Juage  of  the  Supreme  Court.  In  1842 
he  was  elected  Member  of  Assembly,  and  again  elected 
In  1844.  In  1845  he  wns  appointed  United  Sutes  District 
Attorney  for  the  Northern  District  of  New  York.  In 
1848  he  was  elected  Juslioe  of  the  Supreme  Court,  and 
in  1856  re-elected  to  the  same  office.  At  the  close  of 
his  second  term  in  1863  he  went  to  New  York  and 
practiced  law  there  for  several  years.  In  1867  he  was 
elected  Comptroller  of  the  State  and  was  re-elected  iu 
1860.  In  1870  was  chosen  to  the  position  he  held  at  the 
time  of  h  is  death.  In  the  various  positions,  judicial  and 
otherwise,held  by  him  he  was  distinguished  among  other 
qnalities  by  his  fidelity  to  duty  and  by  his  industry. 
While  administering  the  office  of  Comptroller  he  was  in- 
strumental in  very  largely  reducing  the  State  debt,  and 
in  organizing  a  movement  in  favor  of  reforms  in  the 
management  of  the  Stateprisons  and  canals  that  are 
now  being  carried  out.  His  judicial  career,  which  em- 
braced nearly  twenty -four  years,  is  well  known  to  tkie 
Crofession  tnroughout  the  State.  The  decisions  made  by 
im  and  which  appear  in  numerous  volumes  of  the  State 
reports  since  18^,  show  that  he  possessed  great  mental 
powers  and  superior  culture.  The  eulogy  pi*onounced 
by  Judge  Church  at  the  session  of  the  Court  of  Ap- 
peals held  on  Tuesday  last  and  appearing  elsewhere, 
is  an  elo<}uent  and  faithful  portraiture  of  the  character 
and  qualities  of  the  deceased. 


NOTES. 

IN  the  South wark  England  County  Court  on  the  28th 
of  March  last,  in  the  case  of  Poice  v.  Jacob,  it  was 
held  that  a  London  carman  is  not  a  common  carrier, 
but  is  liable  to  loss  or  injury  of  property  transported 
by  him,  caused  by  the  criminal  act  of  a  stranger,  oc- 
curring through  his  criminal  negligence  as  bailee.— A 
case  Involving  a  novel  point  of  law  was  decided  by 
the  County  Court  of  San  Joaquin  county  on  the  4th 
ult.  A  jury  in  a  civil  case  while  out  delii>erating  was 
taken  by  the  sheriff  to  a  restaurant  to  eat.  As  the 
county  had  refused  to  pay  for  feeding  juries  in  civil 
cases,  the  sheriff  told  the  restaurant  keeper  to  collect 
from  the  jurors.  Of  this,  however,  the  jurors  had  no 
knowledge.  One  of  the  jurors  refused  to  pay  for  his 
meal,  and  was  sued  by  the  restaurant  keeper.  No  ex- 
press promise  to  pay  was  proved.  The  court  held 
that,  under  the  circumstances  of  the  case,  the  law 
would  not  imply  a  promise  on  the  part  of  the  defend- 
ant to  pay  for  what  he  ate>  and  eaye  judgment  iu 
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All  communications  intended  for  publication  in  the 
Law  Journal  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  ffiren,  though  not  necessa- 
rll7  for  publication. 

Communications  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 


ALBANTy  June  15,  1878. 

CURRENT  TOPICS. 

THE  President  has  signed  the  bill  for  the  repeal 
of  the  bankrupt  law,  so  that  it  is  certain  that 
that  statute  will  go  out  of  existence  on  the  1st  of 
September  next  To  say  nothing  of  the  benefits 
which  will  accrue  to  honest  tradesmen  and  vi^lant 
creditors  from  a  restoration  of  the  old  order  of 
things,  the  increase  in  general  law  business  which 
will  probably  result  therefrom,  must  render  the  re- 
peal gratifying  to  the  great  bulk  of  the  profession. 
We  do  not  go  as  far  as  some  of  the  friends  of  repeal 
have  done  and  charge  the  present  depressed  condi- 
tion of  business  upon  the  bankrupt  law,  but  we  be- 
lieve it  has  contributed  toward  making  trade  un- 
settled and  uncertain.  Its  direct  effect  has  frequently 
been  to  destroy  solvent  business  bouses  temporarily 
embarrassed,  while  the  easy  means  of  escape  from 
legal  liability  it  offered,  has  tempted  men  to  be  care- 
less about  incurring  debts  and  extravagant  in  their 
expenditures.  Where  an  obligation  can  be  dis- 
charged only  by  payment,  most  men  are  cautious 
about  entering  into  it,  but  it  is  otherwise  when  an 
easy  proceeding  at  law  will  discharge  it  However, 
the  bankrupt  law  will  soon  pass  away,  and  we  be- 
lieve very  few  will  mourn  its  departure. 


By  the  appointment  of  Mr.  Samuel  Hand  to  the 
place  on  the  bench  of  the  Court  of  Appeals,  made 
vacant  by  the  death  of  Judge  Allen,  the  court  se- 
cures a  gentleman  eminent  for  learning  and  ability, 
and  who,  though  yet  young,  stands  among  the  fore- 
most of  his  profession  in  this  State.  Although 
without  previous  judicial  experience,  Mr.  Hand  has 
for  some  years  had  an  extensive  practice  before  the 
court  of  which  he  now  becomes  a  member,  and  at 
one  time  occupied  the  position  of  reporter  of  its 
decisions.  The  qualities  which  he  has  displayed  as 
an  advocate  are  an  assurance  that  he  will  fill  with 
credit  the  place  to  which  he  has  been  appointed,  and 
the  profession  and  litigants  who  are  interested  in 
causes  pending  before  our  highest  court  have  every 
reason  to  be  satisfied  with  the  choice  of  the  Gov- 


The  precedent  which  has  been*  set  in  the  EngUsh 
courts  of  assaulting  judges,  has  been  followed  in 
Vol.  17.— No.  24. 


the  New  York  Court  of  Common  Pleas,  a  lunatic, 
by  the  name  of  Chalmers,  having,  on  the  7th  inst, 
made  an  assault  in  open  court  on  Mr.  Justice  Daly, 
who  was  presiding  at  a  trial  there.  The  assailant, 
who  had  an  hallucination  that  the  police  commis- 
sioners of  New  York  were  annoying  him  in  various 
ways,  had  prepared  a  petition  asking  for  their  arrest, 
and  had  presented  it  to  numerous  judges  and  courts, 
the  usual  result  being  his  ejection  from  the  court 
rooms  into  which  he  had  intruded.  On  the  day 
mentioned  he  began  to  read  the  petition  to  Justice 
Daly,  who  at  first .  kindly  attended  to  his  reading, 
but  discovering  the  nature  of  the  document  re- 
quested him  to  desist,  and  upon  his  i*ef  usal  to  do  so, 
directed  his  removal  from  the  court  Thereupon, 
the  petitioner,  folding  up  the  papers  he  had  in  his 
hand,  forcibly  hurled  them  at  the  head  of  Judge 
Daly,  saying,  as  he  did  so,  **  You  are  like  all  the 
other  judges,  a  liar  and  a  trickster."  Of  course  the 
belligerent  suitor  was  immediately  arrested,  and  he 
was  subsequently  conmiitted  by  a  police  magistrate 
as  a  lunatic.  The  petition  itself,  parts  of  which 
were  published  in  the  daily  press,  indicates  clearly 
that  the  assailant  was  insane. 


In  the  case  of  Mix  v.  Andes  Insurance  Co.^  just  de- 
cided by  the  Court  of  Appeals  of  this  State,  and 
appearing  in  our  abstract  of  the  decisions  of  that 
court,  the  right  of  a  corporation  to  take  the  benefit 
of  the  act  of  Congress,  of  March  2,  1867,  providing 
for  the  removal  of  causes  from  the  State  to  the 
Federal  courts,  is  maintained,  and  it  is  also  held  that 
the  verification  of  the  aflidavit  required  by  the 
president  of  a  corporation  is  a  compliance  with  the 
provision  of  the  statute  requiring  the  afiSdavit  of  a 
citizen.  This  reverses  the  decision  of  the  Fourth 
Department  General  Term,  9  Hun,  897,  which  af- 
firmed the  decision  of  the  Special  Term.  The  Gen- 
eral Term  based  its  decision  upon  GooJce  v.  State  Na- 
tional Bank  of  Boston^  62  N.  Y.  96,  but  this  was  a 
mere  pro  forma  decision  made  to  enable  the  question 
to  reach  the  Federal  Supreme  Court,  and  the  Court 
of  Appeals  did  not  hold  it  to  be  authority. 


Mr.  Justice  Markby,  of  the  Supreme  Court  of  Cal- 
cutta, in  an  article  appearing  in  the  current  number 
of  the  Iamb  Magazine  and  Review,  considers  at 
length  the  causes  which  are  at  work  in  England 
tending  to  secure  or  prevent  the  adoption  of  a  code, 
and  also  to  secure  an  improvement  in  the  system 
of  legal  education.  The  writer  thinks  that  the 
demand  for  codification  as  well  as  for  improved 
legal  education  comes  from  the  masses  of  the  peo- 
ple, and  that  both  the  bench  and  the  bar,  as  a  rule, 
as  well  as  the  universities,  are  opposed  to  any 
change  in  the  existing  condition  of  matters,  auc 
that  what  help  has  been  so  far  given  by  the  inns  o 
court  and  the  universities  to  the  inauguratioT^ 
reform  measures  ha%.^,9j|,^iye0^e^»?^l^ 
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not  help  it.  The  solicitors  have  looked  with  more 
faTor  upon  the  changes  which  have  been  made  and 
are  yet  demanded,  and  one  of  their  public  bodies^  the 
Law  Institution,  for  a  long  time  was  the  only  one 
which  showed  a  hearty  interest  in  the  teaching  of 
law  otherwise  than  by  a  mere  apprenticeship. 
The  opposition  of  the  bench  and  bar  to  change  is 
attributed  by  him  to  prejudice,  indolence  and  a 
want  of  confidence  in.  the  probable  result  of  the  ef- 
forts about  to  made.  We  think,  however,  that  a 
still  more  powerful  influence  than  either  of  the  ones 
named,  at  least  so  far  as  the  bar  is  concerned,  is 
self-interest.  The  position  of  the  bar  is  high  and 
secure  under  the  existing  system,  and  a  change  in 
the  form  of  the  law  and  an  improvement  in  the 
method  of  teaching  it  cannot  raise  that  position, 
while  it  may  and  probably  will  result  in  lowering 
it.  The  writer  criticises  the  views  of  those  who 
are  anxious  for  the  early  codification  |or  digesting 
of  the  laws  and  thinks  that  the  standaad  of  legal 
learning  should  be  raised  before  an  attempt  is 
made  to  construct  a  code.  He  says,  ^'The  laws 
of  a  country,  whether  they  be  codified  or  not,  reflect 
the  intellect  of  the  lawyers  who  create  them.  A 
code  is  but  an  embodiment  of  the  legal  learning  of 
the  age.  Are  we  not  proposing  to  construct  our 
code  at  the  very  moment  when  learning  is  at  its 
lowest  ebb  ?  "  

The  Society  of  Comparative  Legislation  at  Paris 
takes  advantage  of  the  international  exhibition  held 
in  that  city  this  year  to  endeavor,  in  an  informal 
way,  to  bring  together  lawyers  from  various  coun- 
tries, who  may  be  visiting  the  exhibition,  by  throw- 
ing open  its  meetings  to  all  foreign  jurists  who  de- 
sire to  attend.  The  society  is  made  up  of  the  lead- 
ing members  of  the  bench  and  bar  of  France,  and 
those  interested  in  international  law  who  attend 
its  meetings  are  certain  to  be  entertained  and  in- 
structed. The  topics  of  diACussion  for  these  meet- 
ings, as  announced  by  the  society,  are  :  (1)  Bills  of 
exchange  ;  (2)  Maritime  insurance  ;  (3)  What 
authority  should  a  judgment  delivered  in  one  State 
be  allowed  in  another,  and  under  what  conditions  ; 
(4)  The  conditions  and  effects  of  extradition ;  (5) 
To  what  extent  ought  foreigners  to  be  admitted  to 
share  in  the  private  law  of  the  State  in  which  they 
are  commorant;  (6)  In  what  cases  should  crimes 
or  delicts  which  h  ave  been  committed  be  cogniza- 
ble by  the  courts  of  the  State  of  which  the  authors 
are  subjects.  The  rooms  of  the  society  are  in  the 
"Hotel  de  la  Soci^tS  d'Encouragement,'' 44  Rue 
de  Rennes. 
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NOTES  OP  CASES. 

N  the  case  of  Clcvrlc  v.  Chambers^  38  L.  T.  Rep. 

(N.  8.)  454,  decided  by  the  Queen's  Bench  Di- 

'^  of  the  English  High  Court  of  Justice,  on  the 

^1  last,  the  defendant  had  placed  in  a 


private  road  adjoining  his  ground  a  hurdle  with  a 
checeaxix  defrUe  on  the  top  in  order  to  prevent  the 
public  from  looking  over  the  barrier  at  athletic 
sports  on  his  ground.  Some  one  not  known  removed 
the  hurdle  to  another  spot  without  the  defendant's 
authority,  and  the  plaintiff,  passing  of  right  along 
the  road  soon  afterward  in  the  dark,  and  knowing 
the  original  position  of  the  hurdle,  but  not  that  it 
was  moved,  ran  his  eye  against  the  cheteavx  de  frise 
and  lost  his  sight  The  jury,  in  an  action  against 
defendant  for  the  injury,  found  that  the  original 
erection  of  the  hurdle  was  unauthorized  and  wrong- 
ful ;  that  the  eheoeaux  de  frUe  was  dangerous  to  the 
safety  of  persons  using  the  road,  and  that  there  was 
no  contributory  negligence,  and  gave  plaintiff  a  sub- 
stantial verdict.  The  court  held  that  pltdntiff's  in- 
jury was  not  an  improbable  consequence  of  defend- 
ant's act;  that  it  was  the  defendant's  duty  to  take 
all  necessary  precautions  under  the  circumstances  to 
protect  persons  exercising  their  right  of  way,  and 
that  the  action  was  maintainable.  The  case  is  one 
of  that  class  represented  by  the  well-known  squib 
case  of  ScoU  v.  Shepherd,  3  Wils.  403;  2  W.  BL  892, 
where  defendant  threw  a  lighted  squib  into  a  market 
house  where  several  persons  were  assembled.  It 
fell  upon  a  standing,  the  owner  of  which,  in  self- 
defense,  took  it  up  and  threw  it  across  the  market 
house.  It  fell  upon  another  standing,  the  owner  of 
which,  also  in  self-defense,  threw  it  off,  when  it 
struck  plaintiff  and  exploded  and  put  out  his  eye, 
and  defendant  was  held  liable.  In  Dixon  v.  BeU^  5 
M.  &  S.  198,  the  defendant,  having  left  a  loaded  gun 
with  another,  sent  a  girl  to  get  it,  with  directions  to 
the  other  to  draw  the  priming,  which  the  latter  at- 
tempted to  do,  and,  as  he  thought,  did.  The  girl, 
supposing  the  priming  was  drawn,  pointed  the  gun 
at  plaintiff's  son,  a  child,  and  pulled  the  trigger. 
The  gun  went  off  and  injured  the  child,  and  de- 
fendant was  held  liable  for  the  injury.  See,  also, 
lloU  V.  WWees,  3  B.  &  A.  304;  Jiyrdan  v.  Crump,  8 
M.  &  W.  782;  lUedge  v.  Goodwin,  6  C.  «fe  P.  190.  In 
the  latter  case  the  defendant's  horse  and  cart  were 
left  standing  in  the  street  without  any  one  to  attend 
them.  A  person  passing  along  whipped  the  horse 
causing  it  to  back  the  cart  against  plaintifiTs  window. 
Also,  Lynch  v.  Nurdin,  L.  R.,  1  Q.  B.  29;  Daniels  v. 
PotUr,  4  C.  &  P.  262;  Hughes  v.  Mdcfle,  2  H.  &  C. 
744;  Bird  v.  Holbrook,  4  Bing.628;  Harrison  v.  OL 
North  By.  Co,,  3  H.  &  C.  231.  See,  also,  McCahiU  v. 
Kipp,  2  E.  D.  Smith,  413;  P&well  v.  Deteny,  3  Cush. 
800;  Peck  v.  J/ciVSwZ,  3  McLean,  22. 


Maddox  v.  Lond,  Chat,  d  Dov,  BaUu>ay  Co.,  38  L. 
T.  Rep.  (N.  S.),  decided  by  tlie  Common  Pleas 
Division  on  the  Ist  of  February,  was  a  case  sim- 
ilar to  that  of  Jackson  v.  Metropolitan  Bailway  Co,, 
87  L.  T.  Rep.  (N.  8.)  679,  some  months  since 
decided  by  the  House  of  Lords,  and  noticed  by 
us  on  page  21   of   the  current  volume.      In  the 
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case  at  bar  the  plaintiff  was  a  passenger  on  de- 
fendant's railway,  taking  liis  ticket  at  one  of  the 
metropolitan  stations  accompanied  by  his  son.  On 
the  arrival  of  the  train  at  the  platform  the  son  en- 
tered the  carriage  first,  followed  by  the  father. 
After  plaintiff  had  completely  entered  the  carriage 
bnt  before  he  had  taken  his  seat  or  passed  the  pass- 
enger sitting  next  the  door,  a  servant  of  the  de- 
fendant shut  the  door  without  warning.  The 
plaintiff's  thumb  was  in  the  hinge  and  received  in- 
jury, to  recover  damages  for  which  the  action  was* 
brought  in  the  Mayor's  Court  of  London.  The  jury 
found  for  the  plaintiff,  but  the  Common  Pleas  Di- 
vision held  that  judgment  absolute  should  be  entered 
for  defendant  on  the  ground  that  there  was  no  evi- 
dence of  negligence  to  go  to  the  jury.  Grove,  J., 
who  delivered  the  leading  opinion,  said  that  even 
without  the  decision  in  Jackson  v.  Metropolitan  RaU- 
toap  Co.,  he  should  have  reached  the  same  conclusion, 
and  this  notwithstanding  Fordham  v.  LoruiUm  <fe 
Bright,  Railway  Co.,  18  L.  T.  Rep.  (N.  S.)  566, 
where  it  was  held  that  when  a  carriage  door  had 
been  shut  prematurely  and  without  warning,  and  a 
passenger's  hand  sustained  injury,  there  was  evi- 
dence of  negligence  to  go  to  the  jury.  See,  also, 
Bridget  v.  North  London  Bailtoay  Co,^  3  L.  T.  Rep. 
(N.  8.)  844.  

In  Sehindd  v.  Gates,  46  Md.  604,  it  is  held  that 
the  payment,  by  the  principal  in  a  joint  and  several 
promissory  note,  of  the  interest  from  year  to  year 
will  prevent  the  statute  of  limitations  from  attaching 
to  the  note  in  favor  of  the  surety.  In  the  State  of 
Maryland,  the  rule  on  this  subject,  as  laid  down  in 
EUicott  V.  Nichols,  7  Gill,  86,  is  accepted  as  the  law, 
which  the  court  says  is  not  to  be  questioned  in  the 
absence  of  legislation  to  the  contrary.  It  is  not, 
however,  the  general  rule.  There  are,  in  regard  to 
the  power  of  one  joint  maker  of  a  note  to  deprive 
the  other  of  the  defense  of  the  statute,  three  dis- 
tinct and  irreconcilable  theories :  (1)  That  there  is 
such  a  power  and  it  exists  indefinitely.  (2)  That 
there  is  no  such  power.  (3)  That  there  is  such  a 
power  but  it  ends  when  the  term  prescribed  by  the 
statute  has  elapsed.  The  first  tlieory  was  at  one 
time  adopted  in  England  (Chann^U  y.  Ditehburn,  5 
M.  &  W.  494 ;  Ooddard  v.  Inborn,  8  G.  &  Dav.  46), 
in  Massachusetts  {WhiU  v.  Hale,  8  Pick.  392),  in 
Maine,  in  New  Hampshire,  and  in  New  York,  but 
it  has  been  of  late  years  done  away  with  by  statute 
or  by  the  decisions  of  the  courts.  The  second 
theory  is  the  one  in  favor  at  the  present  time 
in  most  of  the  States,  and  in  the  Federal  courts. 
BeU  V.  Morrisson,  1  Pet.  351 ;  Exeter  Bank  v.  Sulli- 
van, 6  N.  H.  124;  Palmer  v.  Dodge,  4  Ohio  St.  21 ; 
Coleman  v.  Fobes,  22  Penn.  St  156 ;  Levy  v.  Cadit, 
17  S.  &  R.  126;  Searigh  v.  Craighead,  1  Penn.  135; 
Bushy,  Stowell,  71  Penn.  St.  208;  Van  Keuren  v. 
Parmalee,  2  N.  Y.  523;  People  v.  Slite,  89  Barb.  634; 


Shoemaker  v.  Benedict,  11  N.  Y.  176;  Winchell  v. 
Hieks,  18  id.  558.  The  third  doctrine  is  adopted  in 
Maryland  and  some  other  States.  EUicott  v.  Nichols, 
supra;  Nncman  v.  Mc Comas,  43  Md.  70;  Emmons  v. 
Ocerton,  18B.  Monroe,  643;  Walton  y.  Robinson,  6  Ire- 
dell, 341.  The  second  theory  appears  to  be  the  more 
equitable  one  and  the  one  most  in  accordance  witli 
the  prevailing  view  in  regard  to  the  statute  of  limi- 
tations, which  is  that  it  is  a  beneficial  statute  and 
one  of  repose  on  which  a  defendant  has  a  right  to 
rely  with  the  same  confidence  as  on  any  other  statute, 
and  that  its  force  should  be  extended  rather  than 
restricted.  Ang.  on  Lim.  283;  Shoemaker  y.  Bene- 
dict, supra  ;  Oreen  v.  Johnson,  3  G.  &  J.  394 ;  Fisher 
V.  Hamden,  Paine,  61. 

In  the  case  of  Dongan  v.  Mutual  Benefit  L,  Ins,  Co., 
46  Md.  469,  a  policy  of  life  insurance  stipulated 
that  in  case  of  the  non-payment  of  the  premium 
when  due,  it,  with  previous  payments,  should  be 
forfeited  to  the  company.  In  1862  the  insured,  for 
the  purpose  of  paying  the  premium,  borrowed 
money  of  one  Webb,  the  agent  of  the  company. 
Webb  took  the  note  of  the  insured  for  the  loan,  and 
as  security  took  an  assignment  of  the  policy  from 
the  insured  and  his  wife,  which  was  stated  to  be  as 
security  for  the  prompt  payment  at  maturity  of  the 
note,  and  if  that  was  not  paid  the  policy  was  *'  to 
continue  for  the  sole  use  and  benefit  of"  Webb. 
The  note  was  not  paid  at  all.  Webb  paid  premiums 
on  the  policy  in  1863  and  1864,  and  in  1865  sur- 
rendered it  Negotiations  were  had  between  the 
company  and  the  insured,  but  no  tender  of  premi- 
ums was  made  by  the  insured  to  Webb  or  the  com- 
pany, and  neither  Webb  nor  the  company  informed 
him  of  the  surrender  until  after  it  had  taken  place. 
The  insured  died  in  1870.  In  an  action  in  equity, 
brought  in  1873,  against  the  company,  to  recover 
the  amount  of  the  policy,  less  unpaid  premiums,  and 
the  note  due  Webb  and  interest,  after  an  action  in 
trover  for  the  conversion  of  the  policy  brought  by 
insured  and  wife  had  failed,  the  court  held  that  the 
assignment  to  Webb  was  a  mortgage  and  the  right 
to  redeem  existed;  that  the  punctual  payment  of 
the  premiums  bein^  a  condition  of  keeping  alive 
the  policy,  the  claim  to  redeem  and  enforce  the 
policy  could  not  be  sustained ;  but  as  the  surrender 
was  without  notice,  the  company  could  receive  only 
the  interest  of  the  mortgage,  and  hold  the  policy 
subject  to  the  right  of  redemption  as  the  mortgagee 
held  it  before  surrender,  and  that  the  surrender 
should  be  considered  to  be  made  on  the  joint  account 
of  the  insured  and  Webb  according  to  their  respect- 
ive interests,  and  a  decree  requiring  the  company  to 
account  to  the  plaintiff  for  the  reserve  value  of  the 
policy  at  the  time  of  the  surrender,  less  the  amount 
due  Webb  at  that  time  for  moneys  advanced  on  the 
note  and  for  premiums  paid  was  made.  The  court 
also  held  that  in  such  a  case  the  statute  of  limitations 
did  not  apply.  The  case  is  an  interesting  one  ar 
showing  tnat  equity  will  interfere  to  prevent  a  sa( 
rifice  of  the  interests  of  holders  of  life  insuranc 
policies  pledged  to  secure  payments  which  are  nc 
made  at  maturity,  when  this  can  be  done  yn*^ 
sacrificing  the  rights  of  any  innocent  p»»'^._ 
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THE    CONSTITUTION    AND    EXTRADITION 
TREATIES. 

By  Samuel  T.  Spear,  D.  D. 

THE  Constitution  of  the  United  States,  in  article 
2,  section  2,  gives  the  treaty  power  to  the  Presi- 
dent in  the  following  words:  '*He  shall  have 
power,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  make  treaties,  provided  two-thirds  of 
the  Senators  present  concur."  The  President,  ac- 
cording to  this  language,  possesses  the  treaty  power, 
subject  in  its  exercise  to  the  limitation  imposed  by 
the  necessary  concurrence  of  the  Senate.  No  treaty, 
without  this  concurrence,  is  on  the  part  of  the 
United  States  a  completed  and  binding  negotiation. 

The  terms  in  which  this  power  is  granted  are 
general,  with  no  express  restrictions  in  the  grant  as 
to  the  matters  upon  which  it  may  be  exercised.  On 
this  point  Mr.  Justice  Story,  in  his  Commentaries  on 
the  Constitution,  sect.  1508,  remarks :  *'  The  power 
to  make  treaties  is  by  the  Constitution  general ;  and, 
of  course,  it  embraces  all  sorts  of  treaties,  for 
peace  or  war,  for  commerce  or  territory,  for  alliance 
or  succors,  for  indemnity  for  injuries  or  pajrment  of 
debts,  for  the  recognition  and  enforcement  of  prin- 
ciples of  public  law,  and  for  any  other  purposes 
which  the  policy  or  interests  of  independent  sov- 
ereigns may  dictate  in  their  intercourse  with  each 
other." 

The  Supreme  Court  of  the  United  States,  in  The 
United  States  Y,  48  GaOans,  ete,,  8  Otto,  197,  said: 
**  The  power  to  make  treaties  with  the  Indian  tribes 
is,  as  we  have  seen,  co-extensive  with  that  to  make 
treaties  with  foreign  nations.  In  regard  to  the  lat- 
ter it  is,  beyond  doubt,  ample  to  cover  all  the  usual 
^subjects  of  diplomacy."  Chief  Justice  Taney,  in 
Holmes  v.  Jennison,  14  Pet.  540,  spoke  thus  of  the 
treaty  power:  **The  power  to  make  treaties  is 
given  by  the  Constitution  in  general  terms,  without 
any  description  of  the  objects  intended  to  be  em- 
braced ;  and  consequently  it  was  designed  to  include 
all  those  subjects  which,  in  the  ordinary  intercourse 
of  nations,  had  usually  been  made  subjects  of  ne- 
gotiation and  treaty,  and  which  are  consistent  with 
the  nature  of  our  institutions  and  the  distribution 
of  powers  between  the  General  and  the  State  gov- 
ernments." So,  also,  in  The  People  v.  Gerhej  5  Cal. 
381,  the  following  doctrine  was  stated  in  regard  to 
the  scope  of  this  power:  **The  power  to  make 
treaties  is  given  without  restraining  it  to  particular 
objects  in  as  plenipotentiary  a  form  as  it  is  held  by 
any  other  sovereign  in  any  other  community.  This 
principle  results  from  the  form  and  necessities  of 
■•he  Government  as  elicited  by  a  general  review  of  the 

ederal  compact.   Before  the  compact,  the  States  had 

e  power  of  treaty-making  as  potentially  as  any 

--er  on  earth.    It  extended  to  every  subject.    By 

^  they  expressly  granted  it  to  the  Federal 


Government  in  general  terms,  and  prohibited  it  to 
themselves.  The  General  Government  must  there- 
tare  bold  it  as  fully  as  the  States  held  it,  with  the 
exceptions  that  necessarily  flow  from  a  proper  con- 
struction of  the  other  powers  granted  and  those 
prohibited  by  the  Constitution." 

The  treaty  power,  though  thus  extended  in  its 
scope,  is,  nevertheless,  not  absolutely  unlimited. 
Mr.  Justice  Story,  in  the  section  above  refeiTed  to, 
observes:  *^But  though  the  power  is  thus  general 
and  unrestricted,  it  is  not  to  be  so  construed  as  to 
destroy  the  fundamental  laws  of  the  State.  A 
power  given  by  the  Constitution  cannot  be  construed 
to  authorize  the  destruction  of  other  powers  given 
in  the  same  instrument.  It  must  be  construed, 
therefore,  in  subordination  to  it,  and  cannot  super- 
sede or  interfere  with  any  other  of  its  fundamental 
provisions."  In  The  Cherokee  Tobaceo  Case,  11 
Wall.  616,  the  Supreme  Court  of  the  United  States 
said :  ''A  treaty  cannot  change  the  Constitution  or 
be  held  valid  if  it  be  in  violation  of  that  instru- 
ment." In  The  People  v.  Naglee,  1  CaL  231,  it  was 
held  that  a  treaty  **  cannot  supersede  a  St-ate  law 
which  enforces  or  exercises  any  power  of  the  State 
not  granted  away  by  the  Constitution."  In  T?ie 
People  V.  Washington,  36  Cal.  658,  it  was  said  that 
*'  a  treaty  is  but  a  part  of  the  law  of  the  land,  and 
what  is  forbidden  by  the  Constitution  can  no  more 
be  done  by  a  treaty  than  by  an  act  of  Congress." 
In  Pierce  v.  The  State,  18  N.  H.  836,  it  was  held 
that  "  the  political  rights  of  the  people  of  the  sev- 
eral States,  as  such,  are  not  subjects  of  treaty  stipu- 
lations." In  Marbury  v.  Madison,  1  Cranch,  137,  the 
Constitution  itself  was  spoken  of  as  the  paramount 
authority  in  all  cases,  rendering  acts  of  Congress 
invalid  when  inconsistent  therewith ;  and  the  same 
principle  undoubtedly  holds  equally  good  in  refer- 
ence to  treaties.  Treaties,  made  since  the  adoption 
of  the  Constitution,  are  made  in  the  exercise  of 
power  derived  from  it ;  and  if  in  any  of  their  pro- 
visions they  contradict  that  instrument,  then  they 
must  necessarily  be  so  far  unconstitutional  and  void. 
A  treaty  cannot  directly  appropriate  money  belong- 
ing to  the  United  States,  since  this  power  is  given 
exclusively  to  Congress.  Turner  v.  The  Baptist 
Missionary  Union,  5  McLean,  844. 

Assuming  then,  for  the  present,  that  extradition 
treaties  are  not  forbidden  by  the  Constitution,  the 
question  whether  they  come  within  the  scope  of  the 
treaty  power,  as  bestowed  by  that  instrument,  re- 
solves itself  into  the  inquiry  whether  extradition  is 
one  of  the  usual  subjects  of  negotiation  between 
nations.  There  can  be  but  one  answer  to  this  ques- 
tion, and  that  must  be  in  the  affirmative.  Mr. 
Clarke,  in  his  treatise  on  Extradition,  sec.  ed.,  chap. 
2,  refers  to  various  early  treaties  between  different 
countries,  having  for  their  object  the  mutual  sur- 
render of  fugitive  criminals.  The  writers  on  public 
law,  though  not  entirely  agreed  as  tothe  extent  of 
Digitized  by  VjOOQlC 


THE  ALBAirr  LAW  JOURNAL. 


461 


the  right  to  demand  a  fugitive  criminal,  and  the 
obligation  to  deliver  him  up,  independently  of  a 
treaty,  have,  nevertheless,  discussed  the  principles 
involved  in  the  process,  and  some  of  them  laid 
down  rules  by  which  it  should  be  governed.  Ex- 
tradition, both  before  and  since  the  adoption  of 
the  Constitution,  either  with  or  without  treaties,  is 
one  of  the  historic  facts  of  usage  and  practice 
among  European  nations ;  and  this  shows  that  it  is 
within  the  scope  of  the  treaty  power,  as  given  to 
the  President,  unless  some  other  provision  of  the 
Constitution  excludes  it  therefrom. 

The  courts  of  this  country  have  had  repeated  oc- 
casion to  consider  and  decide  judicial  questions 
arising  under  extradition  treaties  and  the  laws  of 
Congress  enacted  for  their  execution;  and  in  no 
instance  have  they  held  either  the  treaties  or  the 
laws  to  be  unconstitutional.  The  States  composing 
the  Union  have,  under  the  Constitution,  no  treaty 
power;  and  hence,  as  was  said  in  Eblmsi  v.  Jenni- 
son,  14  Pet.  540,  and  decided  in  T?is  People  v. 
Curtis,  50  N.  Y.  821,  they  have  no  authority  to  en- 
act or  execute  laws  for  the  delivery  of  fugitive 
criminals  to  foreign  countries.  This  power  belongs 
exclusively  to  the  General  Government,  and  is  to  be 
exercised  through  extradition  treaties.  In  Holme* 
V.  Jennison,  mpra,  Chief  Justice  Taney  remarked : 
''  And  without  attempting  to  define  the  exact  limits 
of  this  treaty-making  power,  or  to  enumerate  the 
subjects  intended  to  be  included  in  it,  it  may  be 
safely  assumed  that  the  recognition  and  enforcement 
of  the  principles  of  public  law,  being  one  of  the 
ordinary  subjects  of  treaties,  were  necessarily  in- 
cluded in  the  power  conferred  on  the  General  Gov- 
ernment. And  as  the  rights  and  duties  of  nations 
toward  one  another,  in  relation  to  fugitives  from 
justice,  are  a  part  of  the  law  of  nations,  and  have 
always  been  treated  as  such  by  the  writers  upon 
public  law,  it  follows  that  the  treaty-making  power 
must  have  authority  to  decide  how  far  the  right  of 
a  foreign  nation,  in  this  respect,  will  be  recognized 
and  enforced  when  it  demands  the  surrender  of 
any  one  charged  with  offenses  against  it."  Judge 
Blatchford,  in  re  Angeh  De  Giaeomo,  12  Blatchf.  C. 
C.  R.  391,  said:  **  It  is  not  to  be  questioned  that 
a  treaty  stipulation,  on  the  part  of  the  Government 
of  the  United  States,  to  surrender  fugitives  from 
justice,  is  a  lawful  stipulation,  and  within  the  au- 
thority of  the  treaty-making  power."  Mr.  Justic« 
Nelson,  in  re  Kainey  14  How.  108,  expressed  the 
opinion  that  the  courts  of  this  country  *'  possess  no 
power  to  arrest,  and  surrender  to  a  foreign  country, 
fugitives  from  justice,  except  as  authorized  by  treaty 
stipulations  and  acts  of  Congress  passed  in  pursu* 
ance  thereof."  This  implies  that  sych  stipulations 
are  a  constitutional  exercise  of  the  treaty  power. 

Eveiy  nation,  possessing  the  ordinary  attributes 
of  sovereignty,  and  acting  through  an  established  | 


government,  must  have  the  power,  unless  there  be 
Bome  self-imposed  restriction  upon  it  in  its  local 
««i8titution,  to  stipulate  for  the  delivery  of  fugitive 
criminals  as  between  itself  and  other  nations.  No 
nation  is  bound  against  its  own  will,  or  bound  by 
the  law  of  nations,  to  make  its  territory  a  secure 
asylum  for  such  criminals,  or  try  and  punish  them 
for  offenses  not  committed  against  its  own  laws  or 
within  its  own  jurisdiction.  Whether  a  nation  shall 
surrender  them  that  they  may  be  dealt  with  by  the 
government  whose  laws  they  have  violated,  is  a 
question  for  its  own  discretion.  This  discretion,  in 
respect  to  the  United  States,  the  Constitution  lodges 
with  the  President  in  the  general  grant  of  the  treaty 
power;  and  unless  there  be  something  in  the  in- 
strument which  excludes  extradition  therefrom, 
then  it  necessarily  follows  that  the  President,  with 
the  advice  and  consent  of  the  Senate,  has  ample 
power  to  make  treaties  for  this  purpose. 

This,  then,  brings  us  to  the  question  whether  the 
Constitution  contains  any  provisions  which  exclude 
extradition  from  the  treaty  power.  Mr.  William 
B.  Lawrence,  in  a  letter  published  in  the  Albany 
Law  Jourhal,  vol.  16,  p.  405,  proposed  a  series  of 
inquiries  for  legislative  investigation,  one  of  which 
reads  as  follows : 

"  Whether  extradition,  in  whatever  mode  granted, 
either  by  treaty  or  by  the  executive  or  other  depart- 
m«it  of  the  Federal  Government,  is  not  a  violation 
of  the  Constitution  of  the  United  States,  which 
was  intended  to  protect,  certainly  in  all  cases  of 
Federal  cognizance,  all  persons  within  our  jurisdic- 
tion from  being  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  without  the  presentment 
or  indictment  of  a  grand  jury,  or  depnved  of  life, 
liberty  or  property  without  due  process  of  law,  and 
professes  to  secure  in  all  criminal  prosecutions 
speedy  and  public  trial  by  an  impartial  jury.** 

The  reference,  made  in  this  query,  is  to  the  fifth 
and  sixth  amendments  to  the  Constitution.  In  re- 
gard to  these  amendments,  and  also  all  restrictions 
of  power  found  in  the  Constitution  and  expressed 
in  general  tenns,  the  Supreme  Court  of  the  United 
States  has  adopted  the  doctrine  that  they  are  ap- 
plicable only  to  the  Government  created  by  that 
instrument  They  consequently  have  no  application 
to  the  State  governments,  and  certainly  none  to  the 
governments  of  other  countries.  See  Barron  v. 
The  Mayor  of  Baltimore^  7  Pet.  248;  Livingston's 
Lessee  v.  Moore^  id.  469;  Fox  v.  The  State  of  Ohio,  5 
How.  410;  Smith  v.  The  State  of  Maryland,  18  id. 
71;  Pervear  v.  The  Commontoealthy  5  Wall.  475; 
TwitcheU  v.  The  CommontoeaUh,  7  id.  821 ;  Edwards 
V.  Elliott,  21  id.  535 ;  and  Sedgwick*s  Construction 
of  Statutory  and  Constitutional  Law,  sec.  ed.,  p. 
555.  If  the  rights,  secured  by  the  limitations  im 
posed  on  the  power  of  the  General  Govemmenf 
are  not  invaded  by  extradition  treaties,  then  it  fo 
lows  that  the  limitations  have  no  relation  to  8**" 
treaties.    What  then  is  the  fact  ? 
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In  the  case  of  Jonathan  Bobbins^  which,  under  the 
extradition  article  of  the  treaty  of  1794  between 
the  United  States  and  Great  Britain,  came  before 
Judge  Bee,  of  the  United  States  District  Court  for 
South  Carolina,  it  was  urged  **  that  the  Constitution 
secured  the  right  of  trial  by  jury  to  the  citizens  [of 
the  United  States],  and  that  treaties  and  laws  alter- 
ing that  were  of  subordinate  authority,  and,  of 
course,  Toid. "  To  this  the  Judge  replied  as  follows : 
*^  If  we  attend  to  the  Constitution,  and  the  amend- 
ments which  are  now  a  part  of  it,  we  shall  find  that 
all  the  provisions  there  made  respecting  criminal 
prosecutions  and  trials  for  crimes  by  a  jury,  are  ex- 
pressly limited  to  crimes  committed  within  a  State 
or  district  of  the  United  States.  Indeed,  reason 
and  common  sense  point  out  that  it  should  be  so. 
for  what  control  can  the  laws  of  one  nation  have 
over  offenses  committed  in  the  territories  of  another  ? 
It  must  be  remembered  also,  that  in  the  article  of 
amendments,  where  it  is  provided  that  no  person 
shall  be  held  to  answer  for  a  capital  offense,  unless 
on  a  presentment  by  a  grand  jury,  an  exception  is 
made  to  cases  arising  in  the  land  or  sea  service,  or 
even  in  the  militia  when  in  actual  service  in  time  of 
war  or  public  danger.  This  shows  unequivocally 
that  trials  by  jury  may  be  dispensed  with,  even  for 
crimes  committed  within  the  United  States;  and 
these  observations  are  at  once  an  answer  to  all  the 
arguments  founded  on  the  right  of  trials  by  jury, 
they  being  expressly  limited  to  crimes  committed 
within  the  United  States,  and  even  then  with  some 
exceptions."  Wharton's  State  Trials,  pp.  401,  402. 
Those  provisions  of  the  Constitution,  whether  in 
the  body  of  the  instrument,  or  in  the  amendments 
thereto,  which  require  that  trials  in  criminal  cases 
shall  be  by  jury  and  on  the  presentment  of  a  grand 
jury,  refer  to  offenses  committed  against  the  United 
States,  and  have  no  relation  to  such  as  may  be  com- 
mitted against  other  governments.  Extradition  is 
not  a  trial  at  all,  but  simply  a  preliminary  arrest, 
examination,  and  delivery  of  a  fugitive  criminal, 
with  a  view  to  his  trial  in  the  country  whoso  laws 
he  has  offended ;  and,  hence,  Judge  Bee  was  clearly 
right  in  holding  that  the  constitutional  provisions 
respecting  jury  trials  in  criminal  cases  have  no  ap- 
plication whatever  to  the  proceeding. 

It  was  also  urged  in  behalf  of  Bobbins,  that  he 
was  **  a  citizen  of  the  United  States  and  a  native  of 
Connecticut,"  and  **  that  the  treaty  can  only  relate 
to  foreigners."  To  this  the  Judge  replied  that  it 
does  not  *^  make  any  difference  whether  the  offense 
was  committed  by  a  citizen  or  another  person."  No 
reason  was  given  for  this  opinion ;  yet  the  treaty  it- 
self, as  to  the  right  of  demand  and  the  obligation 
of  delivery,  made  no  distinction  between  citizens 
and  foreigners.  Some  of  the  extradition  treaties  of 
the  United  States  expressly  provide  that  neither 
-^all  be  required  to  deliver  up  its  own  citizens 
•^*id,  of  course,  under  these  treaties, 


there  is  no  obligation  of  such  delivery.  Other 
treaties,  however,  make  no  such  provision ;  and  un- 
der them  there  is  no  distinction  between  citizens 
and  foreigners,  so  far  as  the  United  States  are  con- 
cerned, unless  the  Constitution  exempts  the  former 
from  the  operation  of  extradition  treaties. 

We  know  of  no  constitutional  provision,  express 
or  implied,  that  secures  any  such  exemption  to  the 
citizen  of  the  United  States.      Jf  he  goes  into  a 
foreign  country,  he  becomes  for  the  time  being  sub- 
ject to  its  municipal  laws;  and  if  he  violates  those 
laws,  then,  unless  unjustly  oppressed  contrary  to 
the  law  of  nations,  he  is  not  under  the  protection 
of  the  United  States,  as  against  trial  and  punish- 
ment therefor  by  the  local  authority.     The  United 
States  (Government,  except  as  specially  provided  for 
by  treaty,   would  have  no  jurisdiction  to  try  or 
punish  him ;  and  his  rights  of  citizenship  would  af- 
ford him  no  immunity  for  crime  committed  in  a 
foreign  country.     If  he  should  return  to  the  United 
States  as  a  fugitive  from  justice,   and  if  by  the 
terms  of  a  treaty  his  crime  were  an  extradition  of- 
fense, and  still  further,  if  the  treaty  did  not  exempt 
the  citizens  or  subjects  of  the  respective  parties 
from  being  delivered  up  for  such  offenses,  then  there 
is  nothing  in  the  mere  fact  of  his  citizenship  to  give 
him  such  exemption,  any  more  than  there  is  in 
such  citizenship  to  secure  exemption  from  trial  and 
punishment  in  the  foreign  country  whose  laws  he 
has  violated.     His  extradition  would  not  be  a  trial 
under  those  laws,  but  simply  an  arrest,  a  detention 
and  a  delivery,  that  he  might  be  tried  where  the 
offense  was  committed,  and  where  the  jurisdiction 
for  this  purpose  exists ;  and  unless  the  treaty  pro- 
tects him  against  such  extradition  on  the  ground  of 
citizenship,  then  he  would  have  no  protection,  any 
more  than  if  he  were  a  foreigner.    So  Judge  Bee 
held  in  regard  to  Bobbins,  even  if  his  citizenship 
were  conceded  as  a  fact.     The  treaty  of  1794  did 
not  exempt  him  on  this  ground ;  and  there  is  nothing 
in  the  Constitution  to  make  such  a  treaty  void  in  its 
application  to  citizens  of  the  United  States,  when 
demanded  as  fugitive  criminals  in  accordance  with 
its  provisions. 

In  the  case  of  Christiana  Cochrane^  4  Op.  Att.- 
Gen.  201,  who,  in  1843,  was  arrested  and  held  for 
delivery  as  a  fugitive  criminal  under  the  tenth  article 
of  the  treaty  of  1842  between  the  United  States 
and  G-reat  Britain,  the  ground  was  taken  in  her  pe- 
tition and  remonstrance  addressed  to  the  President, 
and  in  the  argument  of  her  counsel,  that  this  *'ar- 
tide  of  the  treaty  is  itself  void,  as  being  repugnant 
to  the  Constitution  of  the  United  States."  The 
clauses  upon  which  this  claim  was  based,  are  the 
fourth  and  fifth  articles  of  the  amendments  to  the 
Constitution. 

The  fourth  of  these  articles  declares  that  "the 
right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable 
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searches  and  seizures,  shall  not  be  violated,  and  no 
warrants  shall  issue  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched  and  the  persons 
or  things  to  be  seized."  To  the  argument  resting 
on  this  clause  Attorney-General  Nelson  thus  re- 
plied: "Now  I  do  not  understand  the  provisions 
of  the  tenth  article  of  the  treaty  of  1842  as  being 
at  all  in  conflict  with  this  article  of  the  Constitu- 
tion, or  that,  in  fulfilling  it,  as  has  been  done  in  this 
case,  the  right  of  personal  security  of  the  accused 
has  been  assailed.  The  protection  guaranteed  is 
not  against  all  seizures ;  it  is  against  unreasonable 
seizures;  it  [the  seizure]  can  be  made  only  upon 
probable  cause ;  and,  when  authorized,  the  evidence 
of  its  reasonableness  is  to  be  furnished  by  oath  or 
affirmation  —  all  of  which  prerequisites  have  been 
complied  with  in  this  case."  This  constitutional 
clause  surely  protects  no  one  against  arrest  by  the 
warrant  of  a  magistrate,  upon  probable  cause  sup- 
ported by  oath  or  affirmation,  or  against  an  examina- 
tion and  commitment  to  prison  if  the  evidence  be 
sufficient  to  justify  detention;  and  this  is  precisely 
what  is  done  in  giving  effect  to  an  extradition 
treaty.  The  party  accused  is  arrested  and  examined 
upon  complaint  made  under  oath,  and,  upon  proper 
evidence  of  guilt,  delivered  to  the  foreign  govern- 
ment demanding  him  in  pursuance  of  a  treaty. 
There  is  nothing  in  this  procedure  repugnant  to  the 
fourth  amendment  to  the  Constitution. 

The  other  constitutional  clause,  referred  to,  pro- 
vides that  **  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia  when  in  actual  service  in  time  of  war  or 
public  danger,"  and  further  provides  that  no  person 
shall  "  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law."  To  the  argument  based 
on  this  provision  the  Attorney-General  answered : 
•*  Nor  do  I  perceive  how  it  can  be  supposed  that 
there  has  been  any  infraction,  by  the  treaty  stipula- 
tions, of  the  fifth  article  of  the  constitutional 
amendments,  which,  in  declaring  that  no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indict- 
ment by  a  grand  Jury,  was  never  designed  to  em- 
brace any  other  than  offenses  against  the  United 
States.  The  offense  charged  by  this  proceeding  is 
one  against  the  Government  of  Great  Britain,  over 
which  the  courts  of  the  United  States  can  right- 
fully exercise  no  jurisdiction,  and  for  which,  in 
these  courts,  the  accused  cannot  be  required  to 
answer  upon  or  without  a  presentment  or  indict- 
ment by  a  grand  jury." 

This  proceeds  upon  the  assumption  that  the  lan- 
guage of  the  fifth  amendment  has  no  application  to 
the  offense  which  is  the  subject-matter  of  consider- 


ation in  an  extradition  treaty  and  of  the  proceed- 
ings under  it,  since  the  offense  is  one  against  a 
foreign  government,  and  over  it  the  United  States 
have  no  jurisdiction  for  trial  and  punishment.  The 
whole  object  of  the  arrest,  the  initiatory  examina- 
tion, and  the  final  delivery  is  to  give  the  govern- 
ment, whose  laws  have  been  violated,  possession  of 
the  fugitive  criminal,  with  a  view  to  his  trial  by  the 
proper  authority ;  and  there  is  nothing  in  the  amend- 
ment to  preclude  this  object  or  the  method  of  at- 
taining it. 

The  phrase  **  due  process  of  law,"  as  occurring  in 
this  amendment,  applies,  so  far  as  it  has  relation  to 
criminal  offenses,  only  to  those  committed  against 
the  United  States ;  and  in  respect  to  them  it  does 
not  forbid  the  arrest  and  examination  of  a  person, 
upon  complaint  made  under  oath,  or  his  detention, 
by  the  commitment  of  a  magistrate,  until  his  case 
can  be  considered  by  a  grand  jury.  It  surely  does 
not  forbid  the  President  to  make  a  treaty  providing 
for  the  arrest  and  examination  of  fugitive  criminals 
and  their  commitment  to  prison  upon  adequate  evi- 
dence, or  Congress  to  enact  a  law  for  carrying  such 
a  treaty  into  effect,  or  the  surrender  of  such  crimi- 
nals that  they  may  answer  in  the  courts  of  the 
country  whose  laws  they  have  offended.  The  phrase 
has  no  relation  to  the  questions  that  arise  and  are 
considered  in  proceedings  for  the  purpose  of  extra- 
dition under  a  treaty,  or  to  the  powers  of  the  Pres- 
ident in  making  such  a  treaty. 

In  the  case  of  Angelo  Be  Oiacomo^  12  Blatchf.  C. 
C.  R.  801,  the  question  was  presented  to  the  com- 
missioner, who  was  conducting  the  examination, 
whether  the  accused  could  be  arrested,  held,  and 
delivered  up,  for  an  offense  within  the  enumeration 
of  the  treaty  between  the  United  States  and  the 
Kling  of  Italy,  but  committed  before  the  date  of  the 
treaty.  Judge  Blatchford,  before  whom  the  case 
was  brought  upon  habeas  corpus  and  certiorari^  de- 
cided that  the  treaty  applied  to  past  as  well  as  fu- 
ture crimes,  and  hence,  that,  although  the  offense 
in  this  case  preceded  the  treaty,  it  was  not  for  this 
reason  excluded  from  its  operation.  As  to  **  the  re- 
striction, in  article  four  of  the  amendments  to  the 
Constitution,  against  violating  the  right  of  the  peo- 
ple to  be  secure  against  unreasonable  seizures,  and 
the  restriction,  in  article  five  of  such  amendments, 
against  depriving  a  person  of  liberty  without  due 
process  of  law,"  the  Judge  said:  "They  have  no 
relation  to  the  subject  of  extradition  for  crime,  as 
regulated  by  the  treaty  in  question  and  the  statutes 
of  the  United  States  passed  on  that  subject."  Hold- 
ing an  extradition  treaty,  made  by  the  President  of 
the  United  States,  to  be  "  a  lawful  stipulation,  and 
within  the  authority  of  the  treaty-making  power, 
he  dismissed  these  amendments  without  any  discui 
sion,  on  the  ground  that  they  have  no  relation  t 
the  subject. 
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The  question  was  raised  in  this  case,  whether  the 
constitutional  provision  that  **no  bill  of  attainder 
or  ex  po9t  facto  law  shall  be  passed/'  is  not  violated 
by  the  treaty  as  thus  interpreted.  To  the  first 
branch  of  this  question  the  Judge  replied:  **  A  bill 
of  attainder  is  defined  to  be  *  a  legislative  act  which 
inflicts  punishment  without  a  judicial  trial/  where 
the  legislative  body  exercises  the  office  of  judge, 
and  assumes  judicial  magistracy,  and  pronounces  on 
the  guilt  of  a  party  without  any  of  the  forms  and 
safeguards  of  a  trial,  Cummings  v.  Mistauri^  4 
Wall.  828.  This  treaty  does  none  of  these  things, 
nor  do  any  of  the  statutes  for  carrying  the  treaty 
into  effect  contain  provisions  which  fall  within  such 
definition." 

As  to  the  second  part  of  the  question  the  Judge 
remarked :  *'  By  an  da;  p09t  facto  law  is  meant  one 
which  imposes  a  punishment  for  an  act  which  was 
not  punishable  at  the  time  it  was  committed,  or  im- 
poses additional  punishment  to  that  then  prescribed, 
or  changes  the  rules  of  evidence  by  which  less  or 
different  testimony  is  sufficient  to  convict  than  was 
then  required."  CummiTigs  v.  Misaouriy  4  Wall. 
826,  and  Colder  v.  BitU,  3  Dall.  890.  The  Judge 
held  that  the  treaty,  as  construed  by  him,  was  not 
an  ex  post  facto  law,  within  the  proper  meaning  of 
this  phrase.  On  this  point  he  observed :  * '  The  fact 
of  extradition  cannot  be  properly  regarded  as  pun- 
ishment, within  the  sense  of  that  word,  as  used 
when  considering  the  subject  of  ex  post  facio  laws. 
There  is  no  offense  against  the  United  States,  and 
no  trial  for  any  such  offense,  and  no  punishment 
for  any  such  offense.  It  is  true  that  extradition  re- 
lates only  to  criminal  offenses,  but  it  relates  only  to 
criminal  offenses  committed  abroad ;  and  no  treaty 
for  extradition,  nor  any  statute  passed  in  relation  to 
extradition,  purports  to  punish  the  fugitive  for  the 
offense.  Both  treaties  and  statutes  assume  that  he 
is  to  be  tried  upon  the  charge,  if  not  already  con- 
victed. With  the  question  of  punishment,  or  the 
kind  or  degree,  they  have  no  concern.  They  merely 
declare  that  the  protection  of  this  government  shall 
not  be  interposed  between  the  fugitive  and  the  laws 
which  he  has  violated,  and  that,  if  he  fiees  hither 
for  such  protection,  the  injured  Government  may 
take  him  hence,  and  shall  be  aided  therein.  This 
Government  neither  assumes  nor  exercises  any 
power  for  the  punishment  of  crime."  It  follows, 
from  the  very  nature  of  an  ez  post  facto  law,  that 
the  constitutional  provision  in  regard  to  such  laws 
can  have  no  application  to  extradition  treaties. 

Mr.  Lawrence,  in  the  query  above  quoted,  refers 
to  the  provision  in  the  sixth  amendment  which  de- 
clares that  **  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by 

n  impartial  jury."    The  right  here  guaranteed  is 

lat  of  '*  a  speedy  and  public  trial  by  an  impartial 
**  of  the  State  and  district  wherein  the  crime 


shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law."  The 
words  of  the  amendment  which  Mr.  Lawrence  did 
not  quote,  show  that  the  whole  provision  relates  to 
persons  who  are  to  be  tried  for  crime  under  the  au- 
thority of  the  United  States,  and  hence  that  the 
provision  has  nothing  to  do  with  extradition,  since 
the  crime  for  which  extradition  is  sought  was  not 
committed  within  any  **  State  "  or  **  district "  of  the 
United  States,  and  since  the  surrender  of  a  fugitive 
criminal  to  a  foreign  government  under  the  stipula- 
tions of  a  treaty  is  not  a  trial  for  any  crime.  The 
cases  referred  to  in  the  amendment  are  those  in 
which  the  Government  of  the  United  States  arraigns 
and  tries  the  accused  for  offenses  committed  against 
its  laws ;  and  these  certainly  are  not  cases  in  which 
that  Government  is  asked,  in  pursuance  of  a  treaty, 
to  deliver  up  fugitive  criminals  for  offenses  commit- 
ted against  a  foreign  government. 

So,  also,  in  another  query,  Mr.  Lawrence  suggests 
the  inquiry  "whether  extradition,  either  with  or 
without  treaty,  is  consistent  ♦  *  ♦  ♦  *  with  the  bills 
of  right,  as  incorporated  into  the  organic  laws  of 
all  the  States  of  the  Union.''  If  he  had  simply  said 
*' without  treaty,"  there  would  have  been  force  in 
the  query;  but  when  he  says  **  either  with  or  with- 
out treaty,"  he  raises  a  question  which  can  very 
easily  be  answered.  The  Constitution  makes  all  the 
treaties  of  the  United  States  a  part  of  *'  the  supreme 
law  of  the  land,"  and,  as  such,  superior  to  any  State 
Constitution  or  State  law.  It  gives  to  the  Presi- 
dent the  treaty  power;  and  if  he  makes  extradition 
treaties,  with  the  advice  and  consent  of  the  Senate, 
and  if  such  treaties  are  not  repugnant  to  the  Con- 
stitution itself  then,  being  made,  they  are  a  part 
of  this  'Supreme  law."  Any  thing  in  State  consti- 
tutions inconsistent  therewith  would  not  displace 
the  authority  and  operation  of  these  treaties,  but 
simply  render  those  constitutions  null  and  void  to 
the  extent  of  the  inconsistency.  The  treaties  would 
not  yield  to  the  constitutions,  but  the  latter  would 
yield  to  the  former. 

The  conclusion,  derivable  from  this  survey  of  the 
subject,  is  that  extradition  treaties  come  fully 
within  the  scope  of  the  treaty  power  as  given  to  the 
President,  subject  to  the  qualification  of  the  Sen- 
ate's approval  by  the  requisite  majority,  and  that 
there  is  nothing  in  any  part  of  the  Constitution 
which  excludes  such  treaties  from  the  exercise  of 
the  power.  The  doctrine  is  well  settled  in  this 
country  that  it  is  only  through  such  treaties  that 
extradition  can  be  had  at  all.  The  whole  question, 
therefore,  as  to  extradition,  as  to  the  making  of 
treaties  for  this  purpose,  as  to  the  crimes  that  shall 
be  enumerated,  as  to  the  terms  upon  which  mutual 
delivery  shall  be  granted,  and  as  to  the  nations  with 
which  the  treaties  shall  be  made,  is,  by  the  Consti- 
tution, submitted  to  the  sound  discretion  of  the 
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President,  subject  to  the  limitation  imposed  by  the 
power  of  the  Senate. 

Where  nations  are  widely  separated  from  each 
other,  and  have  but  few  facilities  of  intercourse, 
and  especially  where  they  are  very  different  in  the 
type  of  their  civilization  and  their  criminal  codes 
such  treaties  are  much  less  necessary  and  far  less 
expedient  than  between  nations  that  are  co-termin- 
ous,  and  whose  codes  for  the  trial  and  punishment 
of  crime  are  substantially  similar.  No  civilized 
country  would  think  of  making  such  a  treaty  with 
a  nation  of  barbarians.  The  object  of  extradition 
is  not  to  furnish  an  opportunity  for  cruelty  and  op- 
pression in  dealing  even  with  criminals,  but  to  pro- 
mote the  general  interests  of  enlightened  justice. 

The  Government  of  the  United  States  does  not 
permit  the  criminal  laws  of  other  countries  to  oper- 
ate within  its  own  territory,  and  does  not  extend 
its  laws  to  offenses  committed  elsewhere  than  under 
its  own  jurisdiction.  It  tries  and  punishes  offend- 
ers against  its  own  laws  and  leaves  other  nations  to 
do  the  same.  Adopting  this  principle,  it  must 
either  furnish  an  asylum  to  all  fugitive  criminals 
who  may  take  refuge  in  this  country,  or  enter  into 
treaty  stipulations  for  their  surrender  to  the  gov- 
ernments against  whose  laws  they  have  offended. 
The  latter  is  the  policy  which  the  Presidents  of  the 
United  States  have  judged  it  expedient  to  adopt,  as 
shown  by  the  number  of  treaties  which,  with  the 
approval  of  the  Senate,  they  have  negotiated  for 
this  purpose  since  1842. 

All  nations  are  interested  in  the  discouragement 
and  suppression  of  crime;  and  extradition,  under 
the  stipulations  and  with  the  limitations  and  safe- 
guards of  a  treaty,  seems  an  appropriate  means  to 
this  end.  It  is  the  only  method  of  attaining  the 
end  in  the  class  of  cases  to  which  it  applies,  unless 
nations  undertake  in  their  respective  courts,  and 
in  cases  where  the  offenders  have  sought  safety 
by  flight,  the  work  of  trying  and  punishing  crimes 
committed  against  each  other.  There  is  no  reason 
to  suppose  that  the  United  States  will  ever  adopt 
this  expedient  as  a  substitute  for  extradition.  It 
contradicts  the  fundamental  principle  of  American 
jurisprudence  which  requires  that  crimes  shall  be 
tried  and  punished  under  the  law  of  the  place  where 
they  were  committed.  Whatever  objections  there 
may  be  against  extradition,  they  are  far  less  serious 
than  those  against  such  an  expedient. 

Extradition  pronounces  no  judgment  upon  the 
laws  of  other  countries,  and  exercises  no  judicial 
power  in  the  trial  of  criminals  or  the  administra- 
tion of  punishment.  It  simply  says  that  fugitives 
from  justice  shall  not,  by  flight  from  the  jurisdic- 
tion of  the  laws  which  they  have  violated,  be  pro- 
tected against  arrest  in  the  country  to  which  they 
have  fled,  and  that,  upon  proper  evidence  of  their 


trial  and  punishment.  Treaties  to  this  end  are  a 
rational  and  just  exercise  of  the  treaty  power.  The 
object  to  be  attained  is  worthy  of  the  method ;  and 
it  is  clearly  better  that  the  principles  governing  the 
method  should  be  settled  beforehand  by  a  mutual 
understanding  and  agreement  between  nations, 
rather  than  leave  the  whole  question  to  be  de- 
termined in  each  specific  case.  Nations,  in  this 
way,  place  themselves  in  the  friendly  attitude  of 
mutual  service  in  respect  to  a  matter  in  which  they 
have  a  common  interest. 


PUBLIC  POLICY  AS  A  BASIS  FOR  JUDICIAL 
DECISIONS. 

By  Fkank  L.  WfliiLS. 

IF  all  contracts  were  to  be  enforced  without  regard 
to  the  effect  they  would  have  upon  the  public  Koodt 
the  general  welfare  of  society,  it  would  be  conducive 
of  the  utmost  immorality  and  dishonesty.  Legisla^ 
tares  could  be  bribed,  markets  cornered,  marriages 
prevented,  illegal  divorces  obtained,  and  the  elective 
franchise  seriously  impaired.  Moreover,  the  courts 
would  be  compelled  to  allow  compensation  for  the 
most  pernicious  practices.  But  for  the  prevention  of 
this  we  find  the  well-known,  though  somewhat  chaotic 
principle  of  the  common  law,  that  all  contracts  which 
in  themselves  are  wrong,  which  are  based  on  an  illegal 
or  immoral  action,  or  which  would  iojure  the  social  or 
commercial  interests  of  the  State,  are  contrary  to  pub- 
lic policy,  and  will  not  receive  judicial  cognizance. 
The  Illinois  court  says :  '*  It  is  a  rule  of  common  law 
that  all  contracts  in  violation  of  its  principles  or  op- 
posed to  legislative  enactments,  or  that  are  opposed  to 
public  policy,  are  void.  The  object  of  all  laws  is  to 
repress  vice,  and  to  promote  the  general  welfare  of  the 
State  or  society,  and  an  individual  shall  not  be  assisted 
by  the  lav?  in  enforcing  a  demand  originating  in  a 
breach  or  violation  on  his  part  of  its  principles  and 
enactments.  And  the  rule  was  laid  down  by  the  United 
States  court,  that  *  where  the  contract  grows  immedi- 
ately out  of,  or  is  connected  with,  any  illegal  or  im- 
moral act,  a  court  of  justice  will  not  lend  its  aid  to  its 
enforcement.  And  if  the  contract  be  in  part  only  con- 
nected with  the  illegal  transaction,  and  growing  im- 
mediately out  of  it,  though  it  be  in  fact  anew  contract, 
it  is  thereby  equally  tainted.'*  20  Ul.  215. 

And  even  if  a  contract  is  not  in  itmelf  injurious,  but 
belongs  to  an  injurious  class,  it  is  void.  18  La.  Ann. 
209. 

And  courts  should,  of  their  own  motion,  dismiss  a 
case  based  upon  a  consideration  which  contravenes 
public  policy,  whether  the  parties  to  the  suit  take  the 
objection  or  not.  16  Cal.  387. 

Where  a  board  of  county  commissioners  had  offered 
a  reward  of  $200  for  the  conviction  of  the  first  ten 
illegal  voters  in  a  certain  election,  $300  for  the  next 
ten,  $400  for  each  succeeding  ten,  and  if  the  election 
was  decided  to  be  illegal,  $1,200  in  addition,  the  Illiuois 
court  held,  that  it  gave  too  great  a  temptation  to  sub- 
ornation, and,  therefore,  was  against  public  policy.  67 
111.256. 

It  is  doubtful  whether^.  thi|s^d^i8ioi|^ould  be  sus- 
tained by  the  other  State's^as  it 'would  tend  to  the  pre- 
vention of  rewards  for  the  capture  of  criminals,  with- 
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aveugiiig  hand  of  justice.  But  it  seems  to  illastrate 
how  careful  are  the  courts  to  auuul  anj  contract  which 
would  be  prejudicial  to  the  public  good. 

Contracts  in  restraint  of  trade  are  in  direct  violation 
of  the  principles  of  well-ordered  society.  But  con- 
tracts in  restraint  of  trade  if  not  general,  but  only 
limiting  certain  particular  persons,  and  within  reason- 
able limits,  are  not  void.  11  Ind.  72.  Thus,  a  contract 
not  to  run  boats  on  a  certain  line  of  travel  is  not  void. 
6  CaL  258 ;  20  WaU.  64.  Nor  is  a  contract  for  the  exclu- 
sive control  of  a  firm's  manufacture.  49  CaL  665.  Bo  a 
*<  bond  or  promise  upon  good  consideration  not  to  ex- 
ercise a  trade  for  a  limited  time,  at  a  particular  place, 
or  within  a  particular  parish,  is  good.  But  where  it  is 
general  not  to  exercise  a  trade  throughout  the  king- 
dom, it  is  bad,  though  founded  on  good  consideration, 
as  being  a  too  unlimited  restraint  of  trade,  and  operat- 
ios  oppressively  on  one  party  without  benefiting 
either."  17  Cow.  307.  Such  a  contract  must  be  limited 
to  time  or  place.  4  Daly  (N.  Y.),  168. 

Any  contract  which  would  influence  an  officer  to 
neglect  his  duty,  or  which  remunerates  him  for  what 
he  is  required  by  law  to  do,  is  contrary  to  public  policy. 
But  it  has  been  held  that  a  prisoner  may  contract  with 
his  jailer  to  furnish  extra  attention  when  necessary, 
as  in  case  of  sickness.  Though,  if  such  attention  is 
obligated  by  law,  it  will  be  void.  40  N.  Y.  647. 

It  is  the  privilege  of  every  citizen  to  use  all  hon- 
orable means  to  obtain  legislation,  but  this  privilege  is 
so  easily  taken  advantage  of  by  corrupt  lobbyists  and 
legislators,  that  the  courts  are  especially  zealous  to 
keep  the  fountain  of  legislation  pure  and  unpolluted. 
And  any  contract  leading  to  improper,  secret,  or  cor- 
rupt tampering  with  the  Legislature,or  for  a  contingent 
compensation  for  obtaining  legislation,  is  void.  40 
N.Y.  547;  16  How.  814. 

To  prevent  witnesses  from  testifying,  or  any  thing 
which  would  tend  to  induce  them  to  testify  falsely, 
could  not  legally  be  made  the  consideration  of  a  con- 
tract. But  an  agreement  with  one  jointly  indicted 
with  others,  that  in  case  he  will  testify  fully  and 
candidly,  the  facts  will  be  presented  to  the  court  with 
a  recommendation  on  the  part  of  the  prosecutor  or 
prosecuting  officer,  that  a  noUe  prosequi  be  entered  as 
to  him,  is  not  against  public  policy.  60  N.  Y.  362. 

Positions  of  public  trust  cannot  be  made  the  subjects 
of  bargain  and  sale.  Thus,  representations  that  a  per- 
son could  or  would  be  appointed  to  official  position,  as 
an  inducement  to  a  party  to  make  a  contract,  cannot 
be  given  in  evidence,  however  false  such  representa- 
tions may  have  been,  or  however  much  the  party  may 
have  been  injured  by  relying  upon  them.  Such  induce- 
ments are  against  public  policy,  and  cannot  be  used  as 
a  ground  for  recovery  in  an  action.  8  Kan.  601. 

Where  both  parties  were  applicants  for  the  position 
of  United  States  assessor,  and  one  agreed  to  withdraw 
on  consideration  that  the  proceeds  should  be  divided, 
should  the  other  receive  the  appointment,  it  was  held 
to  be  invalid ;  and  a  new  agreement  after  the  appoint- 
ment was  decided  to  be  in  pursuance  of  the  orig^inal 
contract  and  failed  with  it.  71  Peuu.  St.  282. 

The  prevention  of  competition  at  public  sales  is 
illegal .  The  Supreme  Judicial  Court  of  Massachusetts 
states  the  rule  thus :  "  An  agreement  between  two  or 
more  persons  that  one  shall  bid  for  the  benefit  of  all, 
upon  property  about  to  be  sold  at  public  auction, 
which  they  desire  to  purchase  together,  either  because 
they  propose  to  hold  It  trio>Af.hAr  ni*off  ai^oWi  tr*  /i}«^*^» 


neither  desiring  the  whole,  or  any  similar  honest  or 
reasonable  purpose,  is  legal  in  its  character,  and  will 
be  enforced.  But  such  agreement,  if  made  for  the 
purpose  of  preventing  competition  and  reducing  the 
property  to  be  sold  below  its  fair  value,  is  against  pub- 
lic policy,  and  therefore  illegal."  115  Mass.  592. 

Railroads  as  quati  public  corporations  have  no  right 
to  contract  to  change  either  their  route  or  the  position 
of  their  depots.  Thus  where  a  stockholder  agreed  to 
use  his  infiuence  to  locate  the  depot  at  a  certain  point, 
the  court,  in  reply  to  his  answer  that  the  position  was 
best  for  all  concerned,  said:  **Nor  is  it  any  satis- 
factory answer  to  say  that  when  the  agreement  was 
made  he  had  come  to  the  opinion  that  the  location  in 
question  was  best  for  the  interests  of  the  public,  and 
for  the  interests  of  the  corporation.  That  opinion 
might  be  changed  by  new  views  and  new  offers."  5 
Ore.  177.  But  if  there  are  two  routes  laid  out,  one 
through  a  farm,  and  the  other  along  the  highway,  the 
company  'may  contract  to  choose  the  one  along  the 
highway  and  leave  the  farm  intact.  41  Iowa,  293.  The 
North  Carolina  court  thinks  a  railroad  director  should 
not  be  led  into  temptation,  and  to  guard  against  it,  re- 
fuses to  allow  him  to  buy  up,  and  speculate  in,  claims 
against  the  company.    10  K.  C.  393. 

Public  policy  also  demands  that  no  fraud  or  impo- 
sition shall  be  practiced.  And  where  one  physician 
contracted  with  another,  whereby  the  latter  took  the 
office  of  the  former  for  a  term,  was  licensed  in  his 
name,  personated  him  when  applied  to,  and  prescribed 
in  his  name,  the  court  held  that  it  was  an  imposition 
on  the  public,  and  as  such,  contrary  to  public  policy. 
66  111.  452. 

Gambling  contracts  are  void.  Thus,  no  contract  to 
pay  a  bet  upon  any  game  of  chance  will  stand.  Nor 
will  a  wager  upon  horseracing,  or  an  election,  if  it  can 
in  any  way  affect  the  result  of  the  election.  But  if  the 
election  is  held  in  another  State,  the  contract  is  good, 
as  it  cannot  be  supposed  to  affect  the  result.  21  111.  245. 
The  rule  may  be  stated :  That  if  a  contract  is  based  on 
any  game  of  chance,  or  if  it  will  lead  to  the  violation  of 
the  principles  of  good  government,  the  contract  is  void. 
But  if  it  affects  none  but  the  parties  it  is  not  against 
public  policy  and  is  therefore  legal. 

No  contract  will  be  enforced  which  is  made  on  Sun- 
day. But  as  this  branch  is  mostly  statutory,  the 
decisions  on  the  subject  are  mainly  but  constructions 
of  State  laws,  and  not  suited  to  a  general  magazine  ar- 
ticle. 

Any  contract  based  on  the  prevention  of,  or  broker- 
age in,  the  marriage  relation  are  void  as  contrary  to 
public  policy,  no  matter  how  much  midnight  oil,  or 
bituminous  coal  a  marriage  broker  may  consume,  or 
how  much  she  may  even  spend  in  clothes  to  make  her 
patron  more  desirable.  If  her  client  prove  ungrateful 
she  can  only  sigh  for  the  days  that  are  gone,  and  the 
money  that  is  spent.  The  courts  will  afford  her  no 
relief.    62  Barb.  92. 

As  to  the  phase  of  public  policy  relating  to  lotteries 
and  stocks :  As  there  is  much  difference  in  the  difilsr- 
ent  States  in  regard  to  thb,  and  as  it  is  largely  statu- 
tory, I  will  but  mention  these  important  branches. 
The  States  where  there  is  no  statute  authorizing  lot- 
teries declare  them  to  be  in  violation  of  the  rules  of 
public  policy  as  being  a  fraud  and  imposition.  But 
some  States  even  have  lotteries  managed  by  the  State 
itself.    As  for  stocks,  the  legitimate  buying  and  selilng 


n^AMA      .v..V.1l^ 


D..4.    4.t^m.*.    ._i.a.m. 


THE  ALBANY  LAW  JOUKNAL. 


467 


worth,  is  against  public  policy,  as  it  encourages  a  hurt^ 
ful  system  of  speculation  and  is  in  many  ways  injurious 
to  the  community. 


WHAT  CONSTITUTES  DELIVERY  ON  SALE  OF 
PERSONAL  PROPERTY. 

SUPBBMB  CX)UBT  OF  THE  UNITED  STATES,  OCTO- 
BER TERM,  isrr. 

OABnBiiD,  plaintiff  in  error,  v.  Paris. 

Defendant,  while  in  New  York,  ordered  over  $4,000  worth 
of  spirituous  liquors  from  plaintiffs,  to  be  sent  to  him 
in  Michigan.  At  the  time,  and  as  part  of  the  agree- 
ment for  the  sale  of  the  liquors,  plaintiffs  agreed  to 
furnish  certain  labels^  which  were  copyrighted  and  fur- 
nished exclusively  by  them,  and  which  added  value  to 
the  liquor  when  attached  to  the  package  containing  it, 
without  extra  charge.  The  labels  were  delivered  to  de- 
fendant in  New  York  and  the  liquors  shipped  to  him 
in  Michigan.  By  the  laws  of  the  latter  State  the  sale  of 
spirituous  liquors  is  forbidden,  and  contracts  founded 
on  such  sale  are  void.  Held,  that  It  was  for  the  Jury  to 
determine  whether  the  labels  constituted  a  part  of  the 
goods  sold  to  defendant,  so  as  to  render  a  delivery  of 
them  in  New  York  a  BufAcient  delivery  within  the  stat- 
ute of  frauds,  and  thus  render  the  contract  a  New  York 
one  and  not  a  Michigan  one,  and  notes  given  for  the 
purchase-price  of  the  liquors  valid,  and  a  verdict  for 
the  plaintiff  on  such  notes  would  not  be  set  aside. 

ERROR  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan.  The  facts 
appear  in  the  opinion. 

Mr.  Justice  Cuffobd  delivered  the  opinion  of  the 
court. 

Neither  the  manufacture  nor  the  sale  of  spirituous 
or  intoxicating  liquors  is  allowed  by  the  law  of  the 
State  where  the  present  controversy  arose.  Inst-ead 
of  that  the  State  law  provides  that  all  payments  made 
for  such  liquors  so  sold  may  be  recovered  back,  and 
that  all  contracts  and  agreements  in  relation  to  such 
sales  shall  be  utterly  null  and  void  against  all  per- 
sons and  in  all  cases,  with  an  exception  in  favor  of 
the  bona  fide  holders  of  negotiable  securities  and  the 
purchasers  of  property  without  notice.  1  Comp. 
Laws,  090. 

Two  bills  of  goods  consisting  of  spirituous  liquors 
were  purchased  of  the  plaintiffs  by  the  defendants, 
which,  including  exchange,  amounted  to  $4,143.68. 
Payment  being  refused  the  plaintiffs  brought  suit  in 
the  court  below  to  recover  the  amount  and  the  verdict 
and  judgment  were  for  the  plaintiffs.  Exceptions 
were  taken  by  the  defendants  and  they  sued  out  the 
present  writ  of  error. 

Sufficient  appears  to  show  that  the  plaintiffo  are 
citizens  of  New  York  and  that  the  defendants  are 
citizens  of  Michigan;  that  the  liquors  were  pur- 
chased of  the  plaintiffs,  as  alleged,  and  that  the  same 
were  received  and  sold  by  the  defendants,  but  they 
set  up  the  prohibitory  liquor  law  of  the  State,  pro- 
viding that  all  such  contracts  are  utterly  null  and 
void. 

Evidence  was  introduced  by  the  plaintiflii  showing 
that  the  liquors  were  ordered  by  one  of  the  defend- 
ants at  a  time  when  he  was  temporarily  in  the  city  of 
New  York,  and  that  the  plaintiffs  by  his  request  sent 
certain  labels  to  be  attached  to  the  same  to  the  de- 
fendant at  the  hotel  in  that  city  where  he  was  stopping. 
By  the  agreement  at  the  time  the  sale  was  made  the 
plaintiffti  were  to  furnish  these  labels  to  the  purchasers, 
and  the  evidence  showed  that  the  value  of  the  labels 
entered  into  the  price  charged  for  the  liquors,  and 


be  furnished  to  the  buyers  by  the  sellers  without  any 
other  charge  than  the  price  to  be  paid  for  the  liquors. 
Labels  of  the  kind  were  something  more  than  ordinary 
labels  affixed  to  bottles,  as  they  indicated  not  only  the 
kind  of  liquor  which  the  bottle  contained,  but  also 
embraced  an  affidavit  that  the  distillation  was  genuine, 
and  of  the  particular  brand  manufactured  and  dis- 
tilled by  the  plaintiffis,  support  to  which  is  derived 
from  the  fact  that  the  label  was  copyrighted,  so  that 
no  other  person  than  the  plaintiffs  had  any  right  to 
make,  use,  or  vend  it. 

Certain  questions  were  submitted  to  the  jury,  among 
which  were  the  following:  Were  there  any  receipt 
and  acceptance  in  New  York  of  part  of  the  goods 
sold,  and  if  so,  what  was  so  received  ?  to  which  the 
jury  answered,  there  was,  to  wit,  certain  labels.  Was 
any  thing  added  to  the  price  of  the  liquors  on  ac- 
count of  the  labels,  and  if  so,  what  amount  ?  An- 
swer.—There  was  nothing  added,  but  the  labels  added 
to  the  value  of  the  liquors  and  formed  part  or  parcel 
of  the  price. 

Testimony  was  offered  by  the  plaintiffs  in  respect  to 
the  delivery  of  the  labels  to  the  defendant  while  he 
was  at  the  hotel  in  New  York,  to  which  the  defend- 
ants objected,  but  the  court  overruled  the  objection 
and  the  testimony  was  admitted,  subject  to  the  de- 
fendants* objection. 

Errors  assigned  are  in  substance  and  effect  as  fol- 
lows :  (1)  That  the  court  erred  in  refusing  to  charge 
the  jury  that  the  delivery  of  the  labels  as  proved  was 
not  a  receipt  and  acceptance  of  part  of  the  goods  sold 
within  the  meaning  of  the  State  statute  of  frauds. 
(2)  That  the  court  erred  in  refusing  to  charge  the  jury 
that  the  evidence  was  not  sufficient  to  take  the  case 
out  of  the  statute  of  frauds.  (3)  That  the  court  erred 
in  refusing  to  charge  the  jury  that  the  sale  was  not 
consummated  until  the  defendants  received  and  ac- 
cepted the  goods  in  the  State  where  they  resided.  (4) 
That  the  court  erred  in  instructing  the  jury  that  the 
defense  set  up  is  one  not  to  be  favored,  and  that  the 
proof  to  support  it  must  be  clear  and  satisfactory  be- 
fore the  jury  can  consistently  enforce  it.  (5)  That  the 
statute  is  a  penal  statute  in  derogation  of  the  rights  of 
property,  and  that  for  that  reason  if  for  no  other  it 
must  receive  a  strict  construction.  (6)  That  the  court 
erred  in  instructing  the  jury  that  if  the  labels  were  in- 
cluded in  the  contract  and  the  liquors  were  worth 
more  to  the  defendants  on  account  of  the  labels,  then 
the  receipt  and  acceptance  of  the  same  by  the  acting 
defendant  took  the  case  out  of  the  New  York  statute 
of  frauds,  and  their  verdict  should  be  for  the  plain- 
tiffis. 

1.  Due  exception  was  also  made  to  the  ruling  of  the 
court  in  admitting  the  evidence  reported  in  respect  to 
the  delivery  and  acceptance  of  the  labels  furnished  to 
the  purchasers  at  the  time  the  order  for  the  liquors 
was  filled,  the  objection  being  that  the  labels  are  not 
mentioned  in  the  plaintiffs'  bill  of  particulars  filed  in 
the  case. 

Matters  of  evidence  are  never  required  to  be  stated 
in  such  a  paper.  Courts  usually  require  such  a  notice 
where  the  declaration  is  general,  in  order  that  the  de- 
fendant may  know  what  the  cause  of  action  is  to 
which  he  is  required  to  respond.  Nothing  is  wanted 
in  this  case  to  meet  that  requirement,  as  all  the  items 
of  the  demand  are  distinctly  and  specifically  stated 
in  the  bill  filed  in  compliance  with  the  order  of  the 
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Merohanta  selliog  spirltuooB  liqoon  in  bottles  usu- 
allj  label  the  bottles  to  indicate  the  kind,  character, 
age,  quality,  or  proof  of  the  liquor,  or  to  specifj  the 
name  of  the  manufacturer  or  the  place  where  it  was 
manufactured  or  distilled.  Such  are  somewhat  in  the 
nature  of  trade-marks,  and  are  useful  to  the  seller  of 
the  liquors  to  enable  him  to  distinguish  one  kind  of 
liquor  from  another  without  opening  the  bottle,  and 
to  commend  the  article  to  his  customers  without  oral 
explanation. 

2.  Coming  to  the  errors  formallj  assigned,  it  Is  mani- 
fest that  the  first  and  second  may  be  considered  to- 
gether, as  they  depend  entirely  upon  the  same  con- 
siderations. 

Both  parties  concede  that  the  bargain  for  the  sale  of 
the  liquors  in  this  case  was  made  in  New  York,  and 
by  the  laws  of  that  State  contracts  for  the  sale  of  any 
goods,  chattels,  or  things  in  action  for  the  price  of 
fifty  dollars  or  more  shall  be  void  unless  (1)  a  note  or 
memorandum  of  such  contract  be  made  in  writing  and 
bti  subscribed  by  the  parties  to  be  charged  thereby ; 
or  (2)  unless  the  buyer  shall  accept  and  receive  part 
of  such  goods  or  the  evidences  or  some  of  them  of  such 
things  in  action;  or  (3)  unless  the  buyer  shall  at  the 
time  pay  some  part  of  the  purchase-money.  3  Rev. 
Stats.  (6th  ed.)  142,  9  3. 

Four  answers  are  made  by  the  plaintiffs  to  that 
proposition,  each  of  which  will  receive  a  brief  con- 
sideration : 

(1)  That  the  defendants  received  and  accepted  the 
labels  which  the  plaintiffs  contracted  to  furnish  at  the 
time  they  filled  the  order  for  the  liquors.  (2)  That 
the  case  is  not  within  the  statute  of  frauds,  inasmuch 
as  the  defendants  received  the  liquors  and  sold  the 
same  for  their  own  benefit .  (3)  That  the  statute  of 
the  State  prohibiting  the  sale  of  such  liquors  and  de- 
claring such  contracts  null  and  void  has  been  repealed. 
(4)  That  the  subsequent  letter  written  by  the  de- 
fendants to  the  plaiutiffiB  takes  the  case  out  of  the 
operation  of  the  statute  requiring  such  a  contract  to 
be  in  writing. 

Authorities  almost  numberless  hold  that  there  is  a 
broad  distinction  between  the  principles  applicable  to 
the  formation  of  the  contract  and  those  applicable  to 
its  performance,  which  appears  with  sufficient  clear- 
ness from  the  language  of  the  statute— such  a  con- 
tract must  be  in  writing  or  there  must  be  some  note 
or  memorandum  of  the  same  to  be  subscribed  by  the 
party  to  be  charged  —  but  the  same  statute  concedes 
that  the  party  becomes  liable  for  the  whole  amount  of 
the  goods  if  he  accepts  and  receives  part  of  the  same 
or  the  evidences  or  some  of  them  of  such  things  in 
action,  and  the  authorities  ag^ee  that  where  the  ques- 
tion is  whether  the  contract  has  been  fulfilled  it  is 
sufficient  to  show  an  acceptance  and  actual  receipt  of 
a  part,  however  small,  of  the  thing  sold  in  order  that 
the  contract  may  be  held  to  be  good,  even  though  it 
does  not  preclude  the  purchaser  from  refusing  to  ac- 
cept the  residue  of  the  goods,  if  it  clearly  appears  that 
they  do  not  conform  to  the  contract.  Benj.  on  Sales 
(2d  ed.),  117;  Hiiide  v.  Whitehouse,  7  East,  65;  Morton 
V.  Tibbett,  15  Ad.  &  EU.  (N.  &,)  434. 

Hence,  said  Lord  Campbell,  in  the  case  last  cited, 
the  payment  of  any  sum  in  earnest  to  bind  the  bar- 
gain or  in  part  payment  Is  sufficient,  the  rule  being 
that  such  an  act  on  the  part  of  the  buyer,  if  acceded 
to  on  the  part  of  the  vendee,  is  an  answer  to  the  de- 
fense.   Edam  v.  DudJUld.  1  Ad.  &  Kll.  (ff.  R.\  sw. 


Accept  and  receive  are  the  words  of  the  statute  in 
question,  but  the  law  is  well  settled  that  an  acceptance 
sufficient  to  satisfy  the  statute  may  be  constructive, 
the  rule  being  that  the  question  is  for  the  jury,  whether 
the  cironmstances  proved,  of  acting  or  forbearing  to 
act,  do  or  do  not  amount  to  an  acceptance  within  the 
statute.  Bushel  v.  Wheeler,  15  Ad.  &  £1L  (K.  S.)  445; 
Chitty  on  Cont.  (10th  ed.)  307;  Parker  v.  fTottis,  5  EU. 
&  BL  »;  LiUywhUe  v.  Devereux,  15  Mees.  &  Wels.  290; 
Simmonde  v.  HunMe,  13  C.  B.  (K.  S.)  231;  Addison  on 
Cont.  (6th  ed.)  160. 

Questions  of  the  kind  are  undoubtedly  for  the  jury, 
and  it  is  well  settled  that  any  acts  of  the  parties  in- 
dicative of  ownership  by  the  vendee  may  be  given  in 
evidence  to  show  the  receipt  and  acceptance  of  the 
goods  to  take  the  case  out  of  the  statute  of  frauds. 
Conduct,  acts  and  declarations  of  the  purchaser  may 
be  given  in  evidence  for  that  purpose,  and  it  was  held 
In  the  case  of  Currie  v.  Anderton,  2  Ell.  &  EIL  506, 
that  the  vendee  of  goods  may  so  deal  with  a  bill  of 
lading  as  to  aflord  evidence  of  the  receipt  and  accept- 
ance of  the  goods  therein  described.  Oray  v.  Davis, 
10  N.  Y.  201. 

Throughout  it  should  be  borne  in  mind  that  one  of 
the  defendants  in  person  visited  the  plaintiffs*  place 
of  business,  and  while  there  ordered  the  liquors,  and 
that  the  liquors  were  all  received  by  the  defendanto  at 
their  place  of  business  and  were  sold  by  them  for  their 
own  l>eneflt,  that  the  contract  between  the  sellers  and 
purchasers  was  that  the  former  should  furnish  the 
labels  as  part  of  the  contract,  and  the  evidence  shows 
that  they  fulfilled  that  part  of  the  contract  and  that 
they  delivered  the  same  to  the  contracting  party  at 
his  hotel  before  he  left  the  State  where  the  purchase 
was  made. 

Satisfactory  evidence  was  also  introduced  by  the 
plaintiffs  showing  that  they  drew  a  draft  on  tiie  de- 
fendants for  the  payment  of  the  price  and  that  the  de- 
fendants answered  the  letter  of  the  plaiutiflii  declin- 
ing to  accept  the  same,  as  more  fully  set  forth  in  the 
record,  in  which  they  state  that  the  purchase  was  on 
four  months,  with  the  further  privilege  of  extending 
the  time  two  months  longer  by  allowing  seven  per 
cent  interest,  adding  that  if  the  plaintiflii  doubted 
their  word  they  had  **  a  written  contract  to  that  ef- 
fect." What  they  claim  in  the  letter  is  that  the  ar- 
rangement was  made  with  the  salesman,  and  they  state 
that  they  would  not  have  given  him  the  order,  if  he  had 
not  given  them  **  those  conditions."  They  make  no  com- 
plaint that  the  liquors  were  not  of  the  agreed  quan- 
tity and  quality,  and  certainly  leave  it  to  be  implied 
that  they  had  been  duly  received  and  that  they  were 
satisfactory. 

It  was  contended  by  the  i^aintifib  that  the  case  was 
taken  out  of  the  statute  of  frauds  ~(1)  Because  the 
labels  wore  a  part  of  what  was  purchased  and  that  the 
defendanto  accepted  and  received  the  same  at  the 
time  and  place  of  the  purchase.  (2)  That  the  subse- 
quent letter,  as  exhibited  in  the  record,  is  sufficient 
for  that  purpose. 

Einou^  appeared  at  the  trial  to  show  that  the  labels 
were  copyrighted,  and  that  the  plaintUb  agreed  to 
furnish  the  same  without  any  additional  charge,  and 
the  bill  of  exceptions  also  shows  that  it  was  conceded 
that  the  defendanto  accepted  and  received  the  labels 
at  the  hotel  as  claimed  by  the  plaintiffiB.  Still  the  de- 
fendanto denied  that  the  labels  were  of  any  value,  or 
that  they  entered  into  or  constituted  any  part  of  the 
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judge  submitted  to  the  jury,  remarking  at  the  same 
time  that  by  the  furnishing  the  labels  with  the  liquors 
the  defendants  acquired  the  right  to  use  the  copyright 
to  that  extent,  without  which  or  some  equivalent  per- 
mission or  license,  they  would  have  had  no  such  law- 
ful authority. 

Pursuant  to  these  suggestions  the  jury  were  directed 
to  ascertain  whether  the  liquors  were  worth  more  to 
the  defendants  on  account  of  the  labels,  and  whether 
the  labels  were  included  in  the  contract,  and  they  were 
instructed  that  if  they  found  affirmatively  in  respect 
to  both  of  these  inquiries  then  the  receipt  and  accept- 
ance of  the  labels  as  alleged  took  the  case  out  of  the 
statute  of  frauds,  because  then  there  was  a  receipt  and 
acceptance  by  the  defendants  of  a  portion  of  the 
things  purchased. 

Appropriate  instruction  was  also  given  to  the  jury 
in  respect  to  the  subsequent  letter  sent  by  the  defend- 
ants to  the  plaintiffs,  and  the  jury  were  told  by  the 
presiding  judge  that  if  they  found,  under  the  instruc- 
tions given,  that  the  defendants  received  and  accepted 
a  part  of  the  things  purchased,  then  the  contract  was 
made  valid  as  a  New  York  contract,  and  that  their 
verdict  should  be  in  favor  of  the  plalntifllB.  Currie  v. 
AnderaoUf  2  £11.  &  Ell.  508.  That  if  the  contract  was 
not  made  valid  by  the  acceptance  and  receipt  of  the 
labels,  nor  by  the  letter  exhibited  In  the  record,  then  It 
was  a  Michigan  contract,  and  their  verdict  should  be 
for  the  defendants.  Meredith  v.  Meigh,  2  El.  &  Bl. ;  Caa- 
Ue  V.  Snoxcdenj  0  Hurlst.  &  Norm.  835;  Law  Rep.,  1  C. 
P.  5. 

Controlling  authorities  already  referred  to  show  that 
the  question  whether  the  goods  or  any  part  of  the 
same  were  received  and  accepted  by  the  purchaser  is 
one  for  the  jury,  to  which  list  of  citations  many  more 
may  be  given  of  equal  weight  and  directness.  Just 
exception  cannot  be  taken  to  the  form  In  which  the 
question  was  submitted  to  the  jury,  and  the  record 
shows  that  the  verdict  was  for  the  plaintiffs,  and  that 
the  jury  found,  In  response  to  the  fifth  question,  that 
the  label  added  to  the  value  of  the  liquors,  and  that 
they  formed  part  or  parcel  of  the  price.  Jackson  y, 
Lowe^  7  Moore,  227. 

Where  goods  are  purchased  In  several  parcels,  to  be 
paid  for  at  a  future  day,  the  whole,  within  the  mean- 
ing of  the  statute  of  frauds,  constitutes  but  one  con- 
tract, and  the  delivery  of  part  to  the  purchaser  is  suf- 
ficient to  take  the  case  out  of  the  operation  of  the 
statute  of  frauds.    MiUa  v.  Hunt,  20  Wend.  481. 

Apply  the  finding  of  the  jury  In  this  case  to  the  con- 
ceded facts  and  It  shows  that  the  defendants  were  In 
the  situation  of  a  purchaser  who  goes  to  a  store  and 
buys  different  articles  at  separate  prices  for  each  arti- 
cle, under  an  agreement  for  a  credit  as  In  this  case, 
accepting  a  part,  but  leaving  the  bulk  to  be  forwatded 
by  public  conveyance.  Frequent  cases  of  the  kind 
occur,  and  It  Is  well-settled  law  that  the  delivery  of  a 
part  of  the  articles  so  purchased,  without  any  objec- 
tion at  the  time  as  to  the  delivery,  is  sufficient  to  take 
the  case  out  of  the  statute  of  frauds  as  to  the  whole 
amount  of  the  goods.    Mills  v.  IfiuU,  20  Wend.  434. 

The  delivery  In  such  a  case.  In  order  that  it  may 
have  that  effect,  must  be  made  in  pursuance  of  the 
contract,  the  question  whether  it  was  so  made  or  not 
being  one  for  the  jury,  but  if  they  find  that  question 
in  the  affirmative,  then  it  follows  that  the  case  is  t«ken 
out  of  the  statute  of  frauds.  Van  Woert  v.  Railroady 
or  N.  Y.  5U. 


Parol  evidence  is  admissible  to  show  what  the  cir- 
cumstances were  attending  the  contract  and  to  show 
the  receipt  and  acceptance  In  whole  or  in  part  of  the 
goods  purchased.  Tompkinson  v.  Spraightt  17  C.  B. 
704;  Kershaw  v.  Ogden,  3  Hurlst.  &  Colt.  721. 

Due  acceptance  and  receipt  of  a  substantial  part  of 
the  goods  will  be  as  operative  as  an  acceptance  and 
receipt  of  the  whole,  and  the  acceptance  may  either 
precede  the  reception  of  the  article  or  may  accompany 
their  reception.    2  Whart.  Ev.,  8  875. 

Differences  of  opinion  have  existed  upon  some  of 
these  matters,  but  all  the  authorities  or  nearly  all  con- 
cur that  the  question  is  for  the  jury,  to  be  determined 
by  the  circumstances  of  the  particular  case.  2  Whart. 
Ev.  875. 

Viewed  In  the  light  of  these  suggestions  It  Is  clear 
that  the  question  whether  the  evidence  showed  that 
the  case  was  taken  out  of  the  statute  of  frauds  by  the 
acceptance  and  receipt  by  the  defendants  of  a  part  of 
what  was  purchased  by  them,  in  connection  with  the 
letter  of  the  defendants,  exhibited  in  the  record,  was 
fairly  submitted  to  the  jury,  and  that  their  finding  In 
the  premises  Is  final  and  conclusive. 

Attempt  was  also  made  by  the  plalntiflis  to  support 
the  judgment  upon  the  ground  that  the  defendants 
were  estopped  to  set  up  the  statute  of  frauds  as  a  de- 
fense. In  view  of  the  fact  that  they  had  received  the 
liquors  and  sold  the  same  for  their  own  benefit,  but  it 
is  not  necessary  to  examine  that  proposition  In  view 
of  the  conclusion  that  the  case  Is  taken  out  of  the 
operation  of  the  statute  by  the  other  evidence  and  the 
finding  of  the  jury.  Nor  is  it  necessary  to  give  any 
consideration  to  the  proposition  that  the  act  of  the 
State  of  Michigan  to  prevent  the  manufacture  and 
sale  of  spirituous  and  intoxicating  liquors  as  a  beverage 
is  repealed,  for  the  same  reason,  and  also  for  the  addi- 
tional reason  that  the  repealing  clause  saves  *'all  ac- 
tions pending  and  all  causes  of  action  which  had  ac- 
crued at  the  time  **  the  repealing  act  took  effect.  Sess. 
Acts,  1875,  p.  279. 

Having  come  to  the  conclusion  that  the  case  is  taken 
out  of  the  statute  of  frauds,  it  Is  not  deemed  neces- 
sary to  give  th«  other  assignments  of  error  a  separate 
examination.  Suffice  it  to  say  that  the  court  Is  of  the 
opinion  that  there  Is  no  error  in  the  record. 

Judgment  affirmed. 


LIABILITY  OP  LAND-OWNER  FOR  IMPROPER 
USE  OF  LAND. 

ENOUSH  OOUBT  OF  APPEAL,  MARCH  1, 1878. 

HUBDMAN  V.  NORTH-EASTERN  RAILWAY   COMPANY, 

88  L.  T.  Rep.  (N.  S.)  389. 

A  man  who  places  an  artificial  mound  upon  his  property 
and  thereby  causes  rain-water,  percolating  naturally,  to 
come  on  to  the  property  of  his  neighbor,  is  liable  to  the 
latter  In  respect  of  damage  so  caused. 

A  statement  of  claim  alleged  that  defendants,  being  owners 
of  property  adjoining  the  plaintiff's,  placed  a  quantity 
of  soil  and  rubbish  upon  and  against  their  wall,  and 
thereby  raised  the  surface  of  defendants'  land  above 
the  leyel  upon  which  plaintiff's  house  was  built ;  that 
the  rain  which  fell  upon  the  said  soli,  etc.,  percolated 
through  the  said  wall  into  the  plaintiff's  house,  and 
caused  damage.  In  the  alternatlye  it  was  alleged  that 
the  defendants  negligently  and  improperly  placed  the 
soil,  etc.,  upon  their  land,  and  ne^fllgently  and  improp- 
erly built  the  wall,  so  that  the  rain  water  percolated 
through  the  wall  and  Injured  plaintiff's  house.  On  de- 
murrer, it  was  held  (al&rmlng  the  decision  below),  that 
the  statement  of  claim  stated  a  good  cause  of  antlon. 

APPEAL  from  a  decision  of   Manlsty,  J.,  giving 
judgment  for  the  plaintiff  on  a  demurrer. 
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Statement  of  claim:  L  At  the  time  of  and  before 
the  oommenoement  of  the  damaice  hereinafter  men- 
tioned, the  plaintiff  was  and  he  still  is  possessed  of  a 
house  known  as  No.  16  Lodge  terrace,  Sanderland. 
2.  The  defendants  then  were  and  still  are  possessed  of  a 
certain  close  of  land  adjoining  the  said  house  of  the 
plaintiff.  8.  The  defendants  placed  and  deposited  in 
and  upon  the  said  close  of  the  defendants,  and  upon 
and  against  a  wall  of  the  defendants  which  adjoins 
and  abuts  against  the  house  of  the  plaintiff,  large 
quantities  of  soil,  clay,  limestone,  and  other  refuse, 
close  to  and  adjoining  the  said  house  of  the  plaintiff; 
and  thereby  raised  the  surface  of  the  defendants'  land 
above  the  level  of  the  land  upon  which  the  plaintiflTs 
house  was  built.  4.  The  rain  which  fell  upon  the  said 
soil,  clay,  limestone,  and  other  refuse,  so  placed  as 
aforesaid,  oozed  and  percolated  through  the  said  wall 
of  the  defendants  into  the  said  house  of  the  plaintiff, 
and  the  plaintllTs  house  thereby  became  wet,  damp, 
unwholesome  and  unhealthy,  and  less  commodious  for 
habitation.  5.  By  reason  of  the  said  acts  of  the  de- 
fendants the  walls  of  the  said  house  of  the  plaintiff  be- 
came and  were  very  much  injured,  and  the  paper  and 
plaster  upon  the  said  walls  have  been  destroyed.  6. 
In  the  alternative  the  plaintiff  alleged  that  the  de- 
fendants so  negligently  and  improperly  placed  and  de- 
posited the  said  soil,  clay,  limestone,  and  refuse,  upon 
tlie  defendants'  said  land,  that  the  rain  water  falling 
thereon  oozed  and  percolated  through  and  into  the 
plaintllTs  house,  whereby  the  plaintiff's  house  was 
damaged  as  before  mentioned. 

The  defendants  put  in  a  statement  of  defense,  deal- 
ing with  the  allegations  In  the  amended  statement  of 
claim.  They  also  demurred  to  the  whole  claim,  on  the 
ground  **  that  the  acts,  matters  and  things  alleged  to 
have  been  done  by  the  defendants  do  not  give  rise  to 
any  right  of  action  on  the  part  of  the  plaintiff."  The 
plaintiff  joined  issue. 

On  the  argument  of  the  demurrer  Manisty,  J.,  gave 
judgment  for  the  plaintiff  and  against  the  demurrer. 
The  defendants  appealed. 

HersdieU,  Q.  C,  and  Oaintford  Bruce,  for  the  de- 
fendants, cited  Wilson  v.  Woddcn,  86  J^  T.  Rep.  (N.  8.) 
639;  L.  Rep.,  2  Sc.  App.95;  Fletcher  v.  Rylands,  19  L. 
T.  Rep.  (N.  8.)  220;  L.  Rep.,  3  H.  L.  330;  Baird  v. 
WiUiamaon,  16  C.  B.  (N.  8.)  876;  Smith  v.  Kenrick,  7  C. 
B.  564;  Crompton  v.  Lea,  31  L.  T.  Rep.  (N.  8.)  469;  L. 
Rep.,  19  Eq.  115;  44  L.  J.  69,  Ch. ;  Smith  v.  Fletcher,  31 
L.  T.  Rep.  (N.  8.)  190;  L.  Rep.,  9  Ex.  64;  NidioUs  v. 
MaraUind,  85  L.  T.  Rep.  (N.  8.)  728;  L.  Rep.,  10  Ex. 
226;  and2Ex.  Div.  1.     • 

Waddy,  Q.  C,  and  J.  Edge,  for  the  plaintiff. 

Cotton,  L.  J.  In  this  case  plaintiff  has  brought  an 
action  for  injury  alleged  to  have  been  caused  to  his 
house,  which  abuts  on  a  wall  of  the  defendants,  by 
certain  acts  done  by  the  defendants  on  their  own 
land.  The  question  is  raised  on  demurrer  to  the  state- 
ment of  claim,  and  the  question,  therefore,  is  whether 
that  alleges  a  good  cause  of  action.  For  the  purposes 
of  our  decision  we  muRt  assume  that  the  plaintiff  has 
sustained  substantial  damage,  and  we  must  construe 
the  statement  as  alleging  that  the  surface  of  the  de- 
fendants' land  has  been  raised  by  earth  and  rubbish 
placed  thereon,  and  that  the  consequence  of  this  is 
that  rain  water  falling  on  the  defendants"  land  has 
made  its  way  through  the  defendants'  wall  Into  the 
house  of  the  plaintiff,  and  has  caused  the  injury  com- 
plained of.    The  question  Is,  are  the  defendants,  ad- 


mitting this  statement  to  be  true,  liable  to  the  plain- 
tiff? and  we  are  of  opinion  that  they  are.  The  heap 
or  mound  on  the  defendants'  land  must,  in  our  opin- 
ion, be  considered  as  an  artificial  work.  Every  occu- 
pier of  laud  is  entitled  to  the  reasonable  enjoyment 
thereof.  This  is  a  natural  right  of  property,  and  it  Ib 
well  established  that  an  occupier  of  land  may  protect 
himself  by  action  against  any  one  who  allows  any  filth 
or  other  noxious  thing  produced  by  him  on  his  own 
land  to  interfere  with  this  enjoyment.  We  are  fur- 
ther of  opinion  that,  subject  to  a  qualification  to 
be  hereafter  mentioned,  if  any  one  by  an  artificial 
erection  on  his  own  land  causes  water,  even  though 
arising  from  natural  rainfall  only,  to  pass  Into  his 
neighbor's  laud,  and  thus  substantially  to  Interfere 
with  his  enjoyment,  he  will  be  liable  to  an  action  at 
the  suit  of  him  who  Is  so  injured,  and  this  view  agrees 
with  the  opinion  expressed  by  the  Master  of  the 
Rolls  in  the  late  case  of  Broder  v.  ScUUard,  L.  Rep.,  2 
Ch.  Div.  700:  **If  there  were  no  authority  on  the 
question  I  should  have  felt  no  difficulty  about  it,  be- 
cause I  take  it  that  the  law  is  this,  that  a  man  is  enti- 
tled to  the  comfortable  enjoyment  of  his  dwelling- 
house.  If  his  neighbor  makes  such  a  noise  as  to  in- 
terfere with  the  ordinary  use  and  enjoyment  of  his 
dweUiug-house,  so  as  to  cause  serious  annoyance  and 
disturbance,  the  occupier  of  the  dwelling-house  is  en- 
titled to  be  protected  from  It.  It  Is  no  answer  to  say 
that  the  defendant  is  only  making  a  reasonable  use  of 
his  property,  because  there  are  many  trades  and  many 
occupations  which  are  not  only  reasonable,  but  neces- 
sary to  be  followed,  and  which  still  cannot  be  allowed 
to  be  followed  In  the  proximity  of  dwelling-houses, 
so  as  to  Interfere  with  the  comfort  of  their  Inhabit- 
ants. I  suppose  a  blacksmith's  trade  Is  as  necessary 
as  most  trades  In  this  kingdom;  or  I  might  take  in- 
stances of  many  noisy  and  offSensive  trades,  some  of 
which  are  absolutely  necessary,  and  some  of  which, 
no  doubt,  may  not  only  be  reasonably  followed,  but 
to  which  it  is  absolutely  and  indispensably  neces- 
sary for  the  welfare  of  mankind  that  some  houses  and 
some  pieces  of  laud  should  be  devoted;  therefore  I 
think  that  is  not  the  test.  If  a  stable  is  built,  as  this 
stable  is,  not  as  stables  usually  are,  at  some  distance 
from  the  dwelling-houses,  but  next  to  the  wall  of  the 
plaintifTs  dwelling-house,  in  such  a  position  that  the 
noise  would  actually  prevent  the  neighbors  sleeping, 
and  would  frighten  them  out  of  their  sleep,  and  would 
prevent  their  ordinary  and  comfortable  enjoyment 
of  their  dwelling-house,  all  I  can  say  Is,  that  It  Is  not 
a  proper  place  to  keep  horses  in,  although  the  horses 
may  be  ordinarily  quiet."  I  have  limited  this  state- 
ment of  liability  to  liability  for  allowing  things  in 
themselves  offensive  to  pass  into  a  neighbor's  prop- 
erty, or  for  causing  by  artificial  means  things  In  them- 
selves inoffensive  to  pass  into  a  neighbor's  property  to 
the  prejudice  of  his  enjoyment  thereof,  because  there 
are  many  things  which  when  done  on  a  man's  own 
land  (as  building  so  as  to  interfere  with  the  prospect, 
or  so  as  to  obstruct  lights  not  ancient)  are  not  action- 
able even  though  they  interfere  with  a  neighbor's 
enjoyment  of  his  property.  But  it  is  urged  that  this 
is  at  variance  with  the  decision  that  if,  in  consequence 
of  a  mine  owner  on  the  rise  working  out  his  minerals, 
water  comes  by  natural  gravitation  into  the  mines  of 
the  owner  on  the  deep,  the  latter  mine  owner  cannot 
maintain  any  action  for  the  loss  which  he  thereby  sus- 
tained.   But  excavating  and  raising  the  minerals  is 
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ooDBidered  the  natural  use  of  miueral  land*  aud  these 
deoUious  are  referable  to  this  priuciple,  that  the  owner 
of  laud  holds  his  right  to  the  enjoyment  thereof,  sub- 
ject to  suoh  anuojauce  as  is  the  consequence  of  what 
is  called  the  natural  user  by  his  neighbor  of  his  laud, 
and  that  when  an  interference  with  this  enjo3rment 
by  something  in  the  nature  of  nuisance  (as  distin- 
guished from  au  interruption  or  disturbance  of  an 
easement  or  right  of  property  in  ancient  lights,  or  the 
support  for  the  surface  to  which  every  owner  of  prop- 
erty is  entitled)  is  the  cause  of  complaint,  no  action 
can  be  maintained  if  this  is  the  result  of  the  natural 
user  by  a  neighbor  of  his  land.  That  this  is  the  prin- 
ciple of  these  oases  appears  from  the  case  of  Wilson  ▼. 
Waddelly  L.  Rep.,  2  App.  99,  and  from  what  is  said  by 
the  Lord  Chancellor  in  Rylands  v.  Fletcher ^  L.  Rep., 
3  H.  L.  828.  Moreover,  the  cases  referred  to  have  laid 
down  that  a  mine  owner  is  exempt  from  liability  for 
water  which,  in  consequence  of  his  works^  flows  by 
gravitation  into  an  adjoining  mine,  only  if  his  works 
are  carried  on  with  skill  and  in  the  usual  manner,  and 
in  the  present  case  it  is  stated  that  the  defendants 
have  conducted  this  operation  negligently  and  im- 
properly. The  decisions,  therefore,  as  regards  the 
rights  of  adjoining  mine  owners  do  not  enable  the 
defendants  to  discharge  themselves  from  liability. 
It  was  also  argued  that  a  land-owner,  who,  by  opera- 
tions on  his  own  land,  drains  the  water  percolating 
underground  in  the  property  of  his  neighbor,  is  not 
liable  to  an  action  by  the  man  whose  land  is  thus  de- 
prived of  its  natural  moisture,  and  this,  it  was  ar- 
gued, was  inconsistent  with  a  judgment  for  the  plain- 
tiff on  a  statement  alleging  as  a  cause  of  action  an 
alteration  in  the  percolation  of  water.  It  is  sufficient 
to  say  that  no  one  can  maintain  an  action  unless  there 
is  some  injury  to  something  to  which  the  law  recog- 
nizes his  title,  and  the  law  does  not  recognize  any  title 
in  a  land-owner  to  water  percolating  through  his  prop- 
erty underground,  and  in  no  definite  channel.  We 
are  of  opinion  that  the  maxim,  **  Sic  uUre  tuo  ut 
aliennm  non  lceda«,'*  applies  to  and  governs  the  pres- 
ent case,  and  that,  as  the  plaintiff  by  his  statement  of 
claim  alleges  that  the  defendants  have  by  artificial 
erections  on  their  land  caused  water  to  flow  into  the 
plaintiffs  house  in  a  manner  in  which  it  would  not, 
but  for  such  erections,  have  done,  the  defendants  are 
answerable  for  the  injury  caused  thereby  to  the  plain- 
tiff. 


RECENT  AMERICAN  DECISIONS. 

SUPRBME  OOUBT  OF  OHIO.    SUPREME  COURT  COM- 
MISSION OF  OHIO.* 

ADYEB8K  POSSESSION. 

Line  fencs  permitted  to  he  off  from  line:  effect  of,-- 
Where,  by  the  title  deeds  of  adjoining  proprietors  of 
land,  the  dividing  line  is  left  open  to  be  established  by 
a  survey  or  measurement,  and  is  thereafter  fixed  and 
marked  by  mutual  agreement  between  them,  and  they 
occupy  to  suoh  established  line  for  a  period  sufficient 
to  create  title  under  the  statute  of  limitations,  such 
proprietors  will  be  held  to  the  line  so  established,  al- 
though it  may  not  be  the  true  line.  Under  such  agree- 
ment, one  of  the  parties,  holding  under  a  deed,  aud 

*  To  appear  in  90  and  81  Ohio  St.  Reports.  From  B.  De- 
wltt,  Esq.,  State  Reporter. 


in  actual  possession  of  part  of  the  tract,  is  deemed  to 
be  in  possession  of  the  entire  tract  described  in  his 
deed,  up  to  the  division  line,  there  being  no  actual  ad- 
verse possession  against  him.    Smith  v.  McKay  (Com.). 

DAMAGES. 

In  case  of  trespass:  cxUtlng  of  timber:  innocent  pur- 
cfioser  not  liable  for  impaired  value  by  cutting.— Timber 
was  cut  from  land  of  B.  by  trespassers,  who  by  their 
labor  converted  it  into  cord  wood  and  railroad  ties, 
thus  increasing  its  value  three-fold.  It  was  then  sold 
to  an  innocent  purchaser,  who  was  sued  by  B.  for  the 
value  of  the  wood  and  ties.  Whatever  might  be  the 
rule  of  damages,  as  against  the  wrong-doers,  as  against 
innocent  purchasers  B.  cannot  recover  the  value  of  the 
timber  as  enhanced  by  the  labor  of  the  wrong-doers, 
after  it  was  severed  from  the  realty.  Lake  Shore  & 
Mich.  So.  Raitujoy  Co.  ▼.  Hutchins  (Com.). 


Purchane  of  goods  on  credit  by  one  without  means: 
ithen  fraudulent  and  when  not  so. — A  contract  for  the 
purchase  of  goods  on  credit,  made  with  intent  on  the 
part  of  the  purchaser  not  to  pay  for  them,  is  fraudu- 
lent ;  and  if  the  purchaser  has  no  reasonable  expecta- 
tion of  being  able  to  pay,  it  is  equivalent  to  an  inten- 
tion not  to  pay.  But  where  the  purchaser  intends  to 
pay  and  has  reasonable  expectations  of  being  able  to 
do  so,  the  contract  is  not  fraudulent,  although  the  pur- 
chaser knows  himself  to  be  insolvent  and  does  not 
disclose  it  to  the  vendor,  who  is  ignorant  of  the  fact. 
Talcott  v.  Henderson  (Court). 

PARTKEBSHIP. 

1.  Liability  of  retiring  partner.— A  retiring  partner 
remains  liable  for  all  the  existing  debts  of  the  firm,  to 
the  same  extent  as  If  he  had  not  retired.  An  agree- 
ment between  him  and  the  remaining  partners,  or 
with  the  new  firm  that  succeeds,  that  they  will  assume 
and  pay  all  such  debts,  while  valid  as  between  the 
partners,  has  no  effect  upon  the  creditors  of  the  old 
firm,  unless  they  become  parties  thereto.  Rawson  v. 
Taylor  (Com.). 

2.  That  firm  has  assets  to  pay  debts  does  not  relieve  re- 
tiring pawner.— R.  held  the  promissory  note  of  the 
firm  of  T.  G.  &  Co,  After  it  was  given,  some  mem- 
bers of  the  firm  retired,  leaving  assets  sufficient  to 
pay  all  debts,  and  taking  the  obligation  of  the  succeed- 
ing new  firm,  to  pay  all  debts  and  save  the  retiring 
partners  harmless.  Held,  that  unless  R.,  by  some  valid 
contract,  express  or  implied,  had  made  himself  a  party 
to  this  new  arrangement,  or  had  so  acted  as  to  be 
estopped,  his  rights  on  the  note  against  all  the  mem- 
bers of  the  old  firm  remained  unchanged;  that  while, 
as  l>etween  the  partners  themselves,  the  relation  of 
principal  and  surety  existed,  yet,  as  to  the  payee  of  the 
note,  all  were  principals  and  joint  debtors,  although 
notice  of  such  obligation  was  brought  home  to  him . 
lb. 

8.  Wlien  creditor  may  release  security  xoithout  impair- 
ing Wi/Tite.— Where  the  payee  of  such  note  has  received 
from  the  new  firm  a  chattel  mortgage  of  the  partner- 
ship property,  sufficient,  if  applied,  to  satisfy  the  debt, 
he  may,  with  the  assent  of  the  retiring  partners,  release 
the  mortgage,  and  return  the  property  or  its  avails  to 
the  new  firm,  without  impairing  his  rights  against  all 
the  joint  obligors  on  the  note,  even  though  he  had  such 
notice  of  the  subsequent  contract  between  the  part- 
ners.   lb.  ^.^...^^^..y     ^-^^^^^ 
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B^HAOAD. 

L  Fencing:  iDhere  fence  division  one,  company  and 
land-ounier  under  eqr^al  duty  to  keep,— Where  a  fence 
constructed  by  an  individual  land-owner  Bervea  as  a 
partition  fence  between  a  railroad  track  and  the  in- 
closed fields  of  such  individual  owner,  but  not  so  di- 
vided that  each  owner  is  charged  with  maintaining  in 
repair  a  distinct  portion  thereof,  the  railroad  company 
and  individual  land-owner  are,  each,  under  equal  obli- 
gations to  keep  and  maintain  the  entire  fence  in  re- 
pair until  so  divided.  Dayton  A  Mich.  R,  R.  Co.  v. 
Miami  County  Infirmary  (Com.). 

2.  When  land^vmer  guilty  of  contributory  negligence. 
—If  the  land-owner,  knowing  the  partition  fence  to  be 
out  of  repair,  turns  his  stock  into  a  field  inclosed  by 
such  defective  fence,  and,  by  reason  of  its  insuffi- 
ciency, his  stock  goes  upon  the  railroad  track  and  is 
killed  by  a  passing  train,  run  without  negligence,  such 
land-owner  is  chargeable  with  contributoiy  negligence, 
and  cannot  recover  for  the  loss.  lb. 


RECENT  ENGLISH  DECISIONS. 

INJUNCTION. 

Mere  delay  not  ground  for  r</us<ni;.— Where  a  plain- 
tiff seeks  an  injunction  in  aid  of  his  legal  right,  relief 
will  not  be  refused  on  the  gn^und  of  mere  delay  on  his 
part,  unless  he  is  barred  by  the  statute  of  limitations. 
Ch.  Dlv.,  March  6, 1878.  Fuhoood  v.  Fulwood,  88  L.  T. 
Rep. 

UBSL. 

Privilege:  anonymous  letter:  bona  flde  answer  to  in- 
q%iiries.— The  defendant,  manager  of  a  bank,  having 
been  applied  to  for  information  respecting  the  plain- 
tiff, who  had  had  business  transactions  with  the  bank 
in  which  the  applicant  was  interested,  gave  to  the  ap- 
plicant an  anonymous  letter,  which  he  had  received  a 
year  previously,  and  which  contained  lil>elou8  charges 
against  the  plaintiff.  Held,  that  the  communication 
was  privileged.  Com.  PL  Div.,  Feb.  20,  1878.  Rob- 
Shaw  V.  SmUh,  88  L.  T.  Rep.  (N.  8.)  428. 

MOBTGAQE. 

When  mortgagor  cannot  create  dmrge  in  his  ovm  fa- 
vor.—A  mortgagor  having  an  equity  of  redemption,  or 
an  ultimate  interest  in  a  fund  by  the  performance  of 
some  condition  without  which  he  cannot  get  at  it,  does 
not  by  tliat  condition  create  a  charge  in  his  own  favor 
as  against  his  mortgagee.  Ch.  Div.,  Jan.  24,  1878. 
Saunders  v.  Dunman,  88  L.  T.  Rep.  (N.  S.)  416. 

TRADE-MiJRK. 

Bottles  indelibly  marked  with  distinctive  design:  user 
by  Hval  tradesman  for  sale  of  his  oton  production:  in- 
junction.— When  one  trader  sells  an  unpatented  pro- 
duction of  his  own  in  bottles  or  casks  indelibly  marked 
with  his  known  design,  the  court  will  restrain  a  rival 
trader  from  selling  a  similar  production  in  the  same 
bottles  or  casks,  although  the  rival  trader  puts  a  label 
of  his  own  thereon.  Ch.  Div.,  April  10, 1878.  Rose  v. 
Loftusy  38  L.  T.  Rep.  (N.  8.)  435. 


RECENT  BANKRUPTCY  DECISIONS. 

GONTBAGT. 

To  procure  adjudication  ctgainst  firm  of  one  making 
it  valid. — ^An  agreement  by  a  member  of  a  firm  to  con- 
sent, and  to  procure  the  consent  of  his  partners  to  an 
adjudication  against  the  firm,  is  valid,  and  the  ooa- 


sideration  therefor  may  be  recovered.  Sup.  Ct., 
Michigan.  Sanford  v.  Hwcford,  17  Nat.  Bankr.  Reg. 
885. 

DI8CHABOS. 

Covenant  of  warranty  barred  by.— Defendant  sold  to 
plaintiff  certain  premises  by  warranty  deed,  and  at 
the  same  time  gave  him  a  writing  by  which  he  agreed 
to  pay  off  a  certain  mortage  which  was  a  lien  upon  the 
premises.  Defendant  was  afterward  adjudicated 
bankrupt  and  received  his  discharge.  8ub8equentl> 
the  mortgage  was  foreclosed  and  the  premises  sold. 
In  an  action  for  breach  of  warranty,  held,  that  plain- 
tiff should  have  proved  his  claim  in  the  bankruptcy 
proceedings  under  section  5068  as  a  contingent  debt, 
and  that  not  having  done  so,  his  claim  is  barred  by  the 
discharge.  Sup.  Ct.,  Iowa.  Parker  v.  Bradford,  17 
Nat.  Bankr.  Reg.  485. 

FKAtrDUUENT  BALK. 

Knowledge  in  vendee  must  be  shown  to  set  aside. — In 
an  action  to  recover  from  a  vendee  goods  sold  on  the 
eve  of  bankruptcy,  the  assignee  must  establish  not 
only  that  the  bankrupts  Intended  to  dispose  of  their 
property  in  fraud  of  the  act,  but  that  defendant  knew 
such  to  be  their  intention  and  guiltily  combined  and 
colluded  with  them  to  carry  it  into  effect.  U.  S.  Dist. 
Ct.,  California.  Dickinson  v.  Adams,  17  Nat.  Bankr. 
Reg.  880. 

NATIONAL  BANK. 

1.  Trial  of  matters  affectingj.sho%dd  be  in  Federal,  not 
State  courts.— Where  a  question  arises  involving  the 
right  of  national  banks  to  make  loans  of  a  partioalar 
character  upon  mortgage,  the  assignee  should  be  per- 
mitted to  litigate  such  question  in  the  Federal  courts, 
and  should  not  be  sent  into  the  State  courts  to  tiy  it 
on  the  distribution  of  surplus  moneys  in  a  foreclosure 
suit,  or  in  a  suit  brought  by  the  party  holding  the  al- 
leged invalid  mortgage.  U.  S.  Dist.  Ct.,  8.  D.  New 
York.    In  re  Duryea,  17  Nat.  Bankr.  Reg.  485. 

2.  When  injunction  restraining  fore^ilosure  of  mori- 
gone  \cill  not  be  set  aside  conU'ary  to  interest  of  credit- 
ors.— The  Bowery  Savings  Bank  held  a  first  mortgage 
on  property  of  the  bankrupt  which  was  not  contested 
by  the  assignee.  It  commenced  foreclosure  proceed- 
ings which  were  restrained  by  injunction  of  the  bank- 
rupt court.  On  motion  to  be  allowed  to  proceed  with 
the  foreclosure  to  the  entry  of  judgment,  held,  that 
there  was  no  reason  for  allowing  it  to  do  so,  as  its 
rights  would  be  fully  secured  on  the  distribution  of 
the  proceeds  of  the  sale  whenever  the  property  should 
be  sold  under  the  direction  of  the  court  The  fact 
that  a  recovery  of  the  amount  of  a  mortgage  in  the 
bankrupt  court  would  be  burdened  with  greater  ex- 
penses than  if  the  mortgagee  were  allowed  to  go  on 
and  foreclose  will  not  control  the  action  of  the  court, 
where  it  is  obviously  for  the  interest  of  the  creditors 
that  the  estate  should  be  administered  in  the  bank- 
rupt court.  lb. 

8.  Good  reason  should  be  thown  for  sale  by  assignee 
at  auction.— The  assignee  must,  in  the  present  state  of 
the  real  estate  market,  show  a  good  reason  for  an  im- 
mediate sale  before  he  will  be  allowed  to  sell  the  prop- 
erty at  public  auction,  lb. 

PABTNXRSHIP. 

Change  in  firm:  construction  of  agreem^f^:  titU  to 
property.— The  firm  of  J.  &  S.  was  dissolved  by  mutual 
consent,  and  the  firm  property  divided,  each  partner 
agreeing  to  pay  the  debts  contracted  in  respect  of  the 
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property  received  by  bim.  8.  sold  an  interest  in  tbe 
portion  reoelved  by  him  to  M.,  with  whom  he  formed 
the  new  firm  of  8.  &  M.,  which  incurred  debts  and 
became  banicmpt.  Before  the  adjudication,  the  prop- 
erty of  the  latter  firm  was  attached  by  a  creditor  of 
the  firm  of  J.  k  8.  Held,  that  the  property  attached 
was  property  of  the  new  firm ;  that  the  assignee  was 
entitled  to  possession  of  it  for  the  purpose  of  satisfying 
the  creditors  of  that  firm,  and  that  only  the  balance 
which  might  be  due  to  8.  after  payment  of  the  firm 
debts  and  adjustment  of  accounts  between  the  part- 
ners, would  be  subject  to  the  attachment.  U.  8.  Dist. 
Gt.,  California.  Crane  v.  Morrison,  17  Nat.  Bankr. 
Reg.  898. 

PBTITION. 

EstimaU  of  number  of  creditors  for :  those  less  than 
$260  counted:  amendment, —  Where  the  petitioning 
creditors  who  hold  debts  exceeding  two  hundred  and 
fifty  dollars  do  not  represent  one-third  of  all  the  prova- 
ble debts,  every  two  hundred  and  fifty  dollar  creditor 
sinks  into  a  common  unit  in  the  mass  of  creditors,  and 
counts  but  one  with  the  rest.  Where  the  name  of  a 
creditor  is  stated  in  the  petition,  asserting  a  claim  by 
a  proper  averment,  but  omitting  the  amount,  the  claim 
may  be  amended  by  adding  the  amount,  if  done  in 
good  faith.  U.S.  Dist.  Ct.,  W.  D.  Pennsylvania.  In 
re  Blair,  17  Nat.  Bankr.  Reg.  492. 

PBVFKRENCB. 

Creditor  not  active  in  proceedings  may  prove  debt:  to 
what  cases  act  applies. —  After  a  recovery  against  a 
preferred  creditor  by  the  assignee  the  creditor  may 
prove  his  debt,  if  he  has  not  actively  assisted  in  the 
fraud.  The  provision  of  section  12  of  the  statute  of 
1874  (Rev.  Stats.,  9  6021)  In  relation  to  proof  of  debt  by 
preferred  creditors,  applies  to  oases  begun  prior  to 
December  1, 1878,  as  well  as  to  those  begun  since  that 
time.  XT.  8.  Dist.  Ct.,  Massachusetts.  In  re  Black; 
Ex  parU  SkUUm,  17  Nat.  Bankr.  Reg.  899. 


UNITED  STATES  SUPREME  COURT  ABSTRACT, 
OCTOBER  TERM,  1877. 

CBDilNAIi  ULW. 

1.  IrUent :  tohat  knowingly  and  w(UfuUy  implies,— Do- 
ing or  omitting  to  do  a  thing  **  knowingly  and  will- 
fully "  implies  not  only  a  knowledge  of  the  thing,  but 
a  determination  with  a  bad  intent  to  do  it  or  omit  do- 
ing it.  Judgment  of  United  States  Circuit  Court, 
Massachusetts,  reversed.  Fe.lton,  plaintiff  in  error,  v. 
UniUd  States.    Opinion  by  Field,  J. 

2.  Presumption  of  knowledge  J¥om  business :  distiUing 
spirits.— Parties  engaged  In  distilling  spirits  are  pre- 
sumed to  be  acquainted  with  the  utensils  and  ma- 
chinery used  in  their  business,  and  with  their  charac- 
ter and  capacities.  But  the  law  does  not  attach  cul- 
pability and  impose  punishment  where  there  Is  no  In- 
tention to  evade  its  provisions,  and  the  usual  means  to 
comply  with  them  are  adopted.  lb. 

8.  What  law  requires  .—All  that  the  law  requires  of 
them  to  avoid  Its  penalties  is  to  use  In  good  faith  the 
ordinary  means— by  the  employment  of  skilled  arti- 
sans and  competent  Inspectors  —  to  secure  utensils  aikd 
machinery  which  will  accomplish  the  end  desired.  If, 
then,  defects  should  exist,  and  the  end  sought  be  not 
attained,  or  defects  in  the  utensils  or  machinery  not 
then  open  to  observation  should  subsequently  be  discov- 
ered, the  parties  are  not  chargeable  with  *'  knowingly 


and  willfully"  omitting  to  do  what  is  required  of 
them.  lb. 

EIGHT  HOUR  LAW. 

Federal  statute  does  not  apply  to  employee  of  contractor 
with  government:  privity  of  contract. —  By  a  contract 
between  O.  and  the  United  States,  O.  agreed  to  fur- 
nish the  United  States,  from  certain  quarries,  granite 
to  be  delivered  at  Washington,  D.  C,  to  be  paid  for  at 
specified  prices,  and  to  furnish  the  labor,  tools  and  mar- 
terlals  necessary  to  cut,  dress  and  box  the  granite  at 
the  quarries  in  such  manner  as  should  be  directed, 
the  United  States  agreeing  to  pay  the  full  cost  of  said 
labor,  tools  and  materials,  etc.,  and  fifteen  per  cent 
addition.  A  time  of  delivery  was  specified,  and  O. 
was  to  forfeit  In  case  of  default  $100  per  day  for  each 
day  thereafter  until  delivery.  Appellee  was  employed 
by  O.  on  the  work  done  under  this  contract  and  was 
paid  at  the  rate  of  ten  hours  per  day.  Held,  that 
there  was  no  privity  between  appellee  and  the  United 
States,  and' he  did  not  work  for  it  and  could  not,  on  a 
claim  that  he  should  be  paid  at  the  rate  of  eight  hours 
per  day,  maintain  an  action  for  additional  compensa- 
tion from  the  United  States.  Judgment  of  Court  of 
Claims  reversed.  United  States,  appeUatit,  v.  Driscoll. 
Opinion  by  Swayne,  J. 

MARITIMS  LAW. 

1.  Bottomry  bond:  may  be  given  upon  carflfo.— The 
master  of  a  bark,  loaded  with  sugar,  and  which  had 
become  disabled  in  a  foreign  port,  in  order  to  procure 
funds  for  necessary  repairs,  executed  a  bottomry  bond 
upon  the  bark,  cargo  and  freight.  The  cargo  was  in- 
sured by  the  D.  Company.  On  the  voyage  home  the 
bark  was  wrecked,  but  a  part  of  the  cargo  saved.  Tbe 
D.  Company  paid  the  insurance,  and  the  owners  of  the 
cargo  assigned  to  the  company  all  their  interest  in  the 
cargo.  In  an  action  by  the  company  against  the  agent 
of  the  bond  holder  to  recover  the  proceeds  of  the 
cargo  which  had  been  taken  possession  of  and  sold  by 
him,  held,  that  the  master  had  power  to  hypothecate 
the  cargo,  as  well  as  the  ship  and  freight,  to  enable 
him  to  prosecute  his  voyage,  and  the  agent  was  enti- 
tled to  retain  the  proceeds  of  the  cargo  and  apply  them 
toward  the  bond.  Judgment  of  United  States  Cir- 
cuit Court,  Massachusetts,  affirmed.  Delaware  Mutual 
Safety  Insurance  Co.,  ptaintiff  in  error,  .v.  Qossler. 
Opinion  by  Cliflford,  J. 

2.  Discharge  of  loan  by  utter  loss  of  vessel:  what  con- 
stitutes utter  loss.— The  bottomry  bond  contained  a 
provision  discharging  the  borrowers  from  liability  In 
case  of  the  **  utter  loss  **  of  the  vessel  by  the  perils  of 
the  sea.  The  vessel  was  cast  ashore,  and  after  being 
surveyed  and  found  incapable  of  being  repaired,  was 
broken  up  and  the  pieces  sold.  Held,  not  an  *'  utter 
loss  *'  within  the  meaning  of  the  provision.  lb. 

NATIONAL  GURRBNOY  ACT. 

Construction  of:  liberal  forfeitures  not  favored.— The 
National  Currency  Act  should  be  liberally  construed 
to  effect  the  ends  for  which  it  was  passed,  but  a  for- 
feiture under  Its  provisions  should  not  be  declared 
unless  the  facts  upon  which  it  rests  are  clearly  estab- 
lished. In  case  of  a  claim  of  forfeiture  against  a  bank 
for  taking  unlawful  Interest  upon  the  discount  of  bills 
of  exchange  payable  at  another  place,  it  should  appear 
affirmatively  that  the  bank  knowingly  received  or 
reserved  an  amount  in  excess  of  the  statutory  rate  of 
interest  and  the  current  exchange  for  sight  drafts. 
Accordingly,  where  it  j^rpjtqjt  ji|iQ5?ji  jf^ttU.oj'ate  of 
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exchange  was,  a  charge  of  ooe-quarter  of  one  per  cent 
in  addition  to  the  statutory  rate  of  interest  would  not 
be  sufficient  to  authorize  a  forfeiture.  Judgment  of 
Superior  Court  of  city,  etc.,  of  New  York  affirmed, 
WheeJer  v.  Union  NaUontU  Bank  of  Pittsburg.  Opin- 
ion by  Harlan,  J. 

PRACnCK. 

Appeal:  reversal  not  allowed  for  irregtUarities  work- 
ing no  harm, — Where  a  reference  was  made  to  a  master 
to  compute  the  amount  due,  and  the  proceeding  was 
wholly  unnecessary,  it  l>eing  the  duty  of  the  court  to 
compute  the  amount  itself,  or  have  it  done  by  the 
clerk  or  the  complainant's  counsel,  held^  that  the 
decree  would  not  be  reversed  on  the  ground  that  appel- 
lant had  no  notice  of  the  time  of  the  master's  sitting,  or 
of  the  filing  of  his  report.  This  court  will  not  reverse  a 
decree  in  chancery  for  an  immaterial  departure  from 
the  technical  rules,  when  it  can  see  that  no  harm  re- 
sulted to  the  appellant.  Decree  of  United  States 
Circuit  Court,  Minnesota,  affirmed.  Allig, appellant^  v. 
Northwegtem  Mtttual  Life  Insurance  Co.  Opinion  by 
Miller,  J. 


COURT  OP  APPEALS  ABSTRACT. 

OOKMON  GARRIXR. 

Not  relieved  from  UabilUy  because  shipper  violates 
law :  fictitiotu  Orrns. —  A  wrong-doer  is  not  protected 
in  the  invasion  of  the  rights  of  another  party  because 
such  party  happens  to  be  transacting  business  in  vio- 
lation of  a  special  statute.  Accordingly,  where  plain- 
tiff, who  was  carrying  on  the  business  of  selling  car- 
riages in  the  name  of  a  firm  in  violation  of  the  statute 
against  fictitious  partnerships  (3  Rev.  St^  5th  ed.,  S  42), 
shipped  a  carriage  upon  defendants'  railroad,  directed 
to  the  firm,  held,  that  defendant  would  be  liable  as 
carrier  to  plaintiff  for  injury  done  to  such  carriage 
in  the  course  of  transportation,  and  plaintiff's  viola- 
tion of  the  statute  would  be  no  defense.  Judgment 
below  affirmed.  TTood  v.  Erie  Railway  Co.  Opinion 
by  MiUer,  J. 

[Decided  January  22, 1878.    Reported  below,  9   Hun, 
648.] 

CONTRACT. 

Construction  of:  sale  of  '*  about "  a  specified  quantity : 
words  of  expectancy,  not  of  quantity.— Detend&nta 
agreed  to  take  **  all  the  oil  cake  made  by  the  plaintiffs  at 
their  mill"  during  six  months,  the  plaintlflb  to  have  the 
option  of  reserving  not  to  exceed  fifty  tons  per  month 
for  their  local  trade.  The  contract  also  stated  that  the 
plaintiffs  agreed  to  sell  defendant  about  2,000  tons  of  oil 
cake  to  be  delivered  at  the  rate  of  dbout  850  tons  per 
month.  Held,  that  the  words  stating  the  amount  were 
words  of  expectancy  and  not  of  quantity,  and  that  the 
controlling  stipulation  of  the  contract  as  to  quantity, 
was  that  which  called  for  a  sale  and  purchase  of  all  that 
the  mill  made  for  the  six  months,  and  that  the  defend- 
ants were  bound  to  take  that  amount  less  what  plain- 
tiffs kept  in  the  use  of  their  option.  Judgment  below 
affirmed.  Kellogg  v.  Norman.  Opinion  by  Folger,  J. 
'.Decided  May  28, 1878.] 

LICSNSB. 

WhcU  does  not  constitute:  railroad  upon  highway.— 
An  act  of  the  Legislature  (Laws  of  1878,  chap.  631)  pro- 
vided for  the  laying  out  of  an  avenue  and  the  con- 
struction of  a  horse  railroad  thereon  by  a  company, 
but  the  use  of  steam  power  was  not  allowed.  Plain- 
tiff, through  whose  lands  the  avenue  was  to  run,  had 
several  interviews  with  the  president  of  the  company, 


in  which  he  stated  that  he  desired  a  steam  road  and 
would  use  his  endeavors  to  enable  the  company  to  use 
steam.  The  company  claimed  to  have  the  right  to  lay 
its  track  on  the  avenue  without  compensation  under 
the  act  mentioned.  In  1874  (chap.  307),  a  law  was 
passed  permitting  the  use  of  steam.  Held,  it  could  not 
be  inferred  that  plaintiff,  by  his  acts  and  declarations, 
surrendered  his  legal  right  to  the  laud,  or  authorized 
the  company  to  lay  its  track  there  without  compensa- 
tion. Judgment  below  reversed.  Murdock  v.  Pros- 
pect Park  and  Coney  Island  Railroad  Co.  Opinion  by 
Andrews,  J. 

2.  License  given  to  railroad  company  may  be  revoked. 
—The  authorities  in  this  State  seem  to  be  decisive 
that  a  license  granted  a  railroad  company  to  enter  laud 
and  construct  its  railroad,  operates  simply  to  justify 
the  entry,  and  Is  revocable  at  the  pleasure  of  the 
licensor.  lb. 
[Decided  May  21,  1878.    Reported  below,  10  Hun,  588.] 

luen. 

1.  Qeneral  and  special:  negotiable  warehouse  receipts. 
~A  maltster  to  whom  barley  is  delivered  for  malting 
upon  a  general  contract,  though  he  may  have  a  colorable 
right  of  lien  upon  any  specific  quantity  of  barley  in 
his  possession  for  the  whole  amount  due  upon  the 
general  contract  against  the  one  with  whom  such  con- 
tract was  made,  if  he  issues  negotiable  warehouse 
receipts  entitling  the  holder  to  the  delivery  of  a  speci- 
fied quantity  of  barley  on  **  payment  of  the  charges 
accrued  thereon,"  only  has  a  Hen  against  an  iunoceut 
holder  of  the  receipt.for  value,  and  without  notice,  for 
the  charges  on  the  specific  barley  described.  Judgment 
below  affirmed.    White  v.  HoyU   Opinion  by  Allen,  J. 

2.  Estoppel:  equivocal  promise:  consideration. — 
Where,  however,  an  innocent  holder  for  value  of  such 
receipt  was  informed  that  the  maltster  claimed  a  lieu 
upon  the  specific  barley  described  for  the  entire 
amount  due  on  the  contract  (the  original  owner  having 
promised  the  maltster  that  the  holder  would  pay  such 
amount),  and  such  holder  did  not  deny  his  liability, 
but  in  answer  to  the  maltster's  message,  stating 
that  the  barley  would  be  delivered  only  upon  the 
holder  assuming  such  lien,  wrote  an  equivocal  let- 
ter, which  was  capable  of  being  interpreted  into  a 
promise  to  assume  liability,  held  that  such  holder, 
upon  receiving  the  barley,  became  liable  for  the  whole 
amount  due,  and  for  which  a  lien  was  claimed.  Held, 
also,  that  the  release  of  the  barley  was  a  sufficient  con- 
sideration for  the  agreement.  lb. 

[Decided  May  21, 1878.] 

LIFE  IKSURANOS. 

1.  Provisions  forfeiting  policy  for  non-payment  of  pre- 
miums :  when  cotnpany  estopped  from  insisting  on.-—  A 
life  insurance  policy  contained  a  proviaion  forfeiting 
It  in  case  the  premium  was  not  paid  when  due.  The 
insured  was  entitled  to  share  in  the  profits,  and  the 
amount  of  premium  at  any  given  pay  day  could  be 
ascertained  only  by  the  company.  The  insured  lived 
at  a  place  distant  from  the  office  of  the  company,  and 
transacted  business  with  it  for  six  years  through  a 
local  agent  of  the  comi>any  located  at  her  place  of 
residence,  who,  each  pay  day,  was  furnished  with 
statements  of  the  amount  then  due  from  the  insured. 
This  agent  was,  in  March,  1874,  removed,  and  no  one 
put  in  his  place.  Variations  from  the  terms  of  the 
policy  had  by  mutual  agreement  been  made  <in  s«*v- 
eral  oooaaions.     Pay meyjlfy J?ft4 Jj^ujec^l j;^  ^y^  the 
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company  by  post-office  order  without  objection.  In 
March,  1874,  seven  days  before  the  premium  became 
due,  the  insured  wrote  the  company,  asking  for  a  state- 
ment of  the  amount  of  premium  to  become  due,  and 
inclosing  a  post-office  order  which  she  belieyed  would 
coyer  the  amount.  The  company  did  not  answer  this 
letter  until  after  the  day  of  payment  had  passed. 
Beld^  that  the  company  was  estopped  from  claiming 
that  the  insured  had  failed  to  i>ay  the  premium  when 
due,  and  could  not  insist  on  a  forfeiture  of  the  policy 
for  such  non-payment.  Judgment  below  affirmed. 
Meyer  y.  Knickerbocker  Life  Imurance  Co.  Opinion 
by  Folger,  J. 

2.  Tender  of  premiums  when  not  necessary  to  keep 
oWve  poWcy.— The  insured  repeatedly  offered  to  pay 
the  necessary  premiums,  but  the  offers  were  refused, 
the  company  declaring  that  the  policy  had  ceased. 
Held,  that  the  insured  need  not  on  each  following  pay 
day  make  formal  offer  of  payment  to  keep  the  policy 
alive.  lb. 
[Decided  May  31, 1878.] 

NBOOTIABUB  INSTBUMSNT. 

Transferee  for  precedent  debt  not  holder  for  value, ^ 
A  party  taking  a  promissory  note  in  payment  of  a 
precedent  debt  is  not  a  bona  fide  holder  for  value  so  as 
to  cut  off  the  defense  that  the  person  transferring  the 
note  had  wrongf ully.diverted  it  from  the  purpose  for 
which  it  was  intrusted  to  him.  Judgment  below  re- 
yersed.  Potts  v.  Meyer.  Opinion  by  Church,  Ch.  J. 
[Decided  May  28, 1878.] 

RXMOyAL  OF  OAUSB. 

Corporation  entitled  to  benefU  of  act  of  1867 :  verifica- 
tion by  president  of  corporation  sufficient.— The  pro- 
vision of  the  United  States  Statute  of  March  2, 1867, 
for  the  removal  of  causes  to  the  Federal  courts  where 
the  action  In  the  State  court  is  between  citizens  of 
different  States,  applies  to  corporations  as  well  as  indi- 
viduals, and  a  petition  by  a  corporation,  signed  in  its 
name  and  verified  by  its  president,  accompanied  by  an 
affidavit  of  the  president  setting  forth  the  required 
facts,  is  a  compliance  with  the  provision  of  the  act  re- 
quiring a  citizen  to  make  and  file  such  petition  and 
affidavit,  etc.,  and  entitles  the  corporation  making  it 
and  complying  with  the  statute  in  other  respects  to  a 
removal  of  the  cause.  The  case  of  Cooke  v.  State  Na- 
tional Bank,  52  N.  Y.  96,  in  form  holding  that  a  cor- 
poration could  not  make  the  affidavit  required  by  the 
act  of  1867,  ** was  merely pto  forma  to  facilitate  the 
final  disposition  of  that  case,  and  it  was  not  intended 
to  lay  down  a  rule  which  would  govern  other  cases." 
Judgment  below  reversed.  Mix  v.  Andes  Insurance 
Co.  Opinion  by  Earl,  J. 
[Decided  May  2S,  1878.    Reported  below,  9  Hun,  397.] 

SUBXTTSHIP. 

Release  of  indorsement  cofisideration  for  contract: 
contribution :  burden  of  proof,— One  Sayles  and  plain- 
tiff made  a  joint  and  several  note  for  the  benefit  of 
Sayles,  but  the  fact  that  plaintiff  signed  as  surety  was 
not  expressed.  This  note  was  indorsed  by  defendant, 
who  afterward  signed  as  surety.  HeZd,  (1)  that  a  re- 
lease of  the  contract  of  indorsement  would  furnish  a 
sufficient  consideration  for  the  contract  of  suretyship, 
and  (2)  that  defendant  was  presumptively  a  surety  for 
both  Sayles  and  plaintiff;  and  in  an  action  for  contri- 
bution on  the  ground  that  defendant  was  co-surety 
with  plaintiff  for  Sayles,  plaintiff  mutt  show  that  fMt 


affirmatively.     Judgment  below  affirmed.     Sayles  v. 
Sims,    Opinion  by  Church,  Ch.  J. 
[Decided  May  21, 1878.] 

USUBY. 

Provision  that  corporations  shaU  not  plead,  extends  to 
their  sureties.— The  provisions  of  Laws  1850,  chapter 
172,  forbidding  corporations  to  set  up  the  defense  of 
usury,  includes  collateral  contracts  of  individuals  as 
securities,  guarantors  or  indorsers  for  corporations. 
Accordingly  where  defendant  indorsed  a  note  for  the 
accommodation  of  a  corporation,  which  borrowed 
money  thereon,  held,  that  he  could  not  set  up  the  de- 
fense of  usury.  {Rosa  v.  DuUerfield,  33  N.  Y.  664,  fol- 
lowed.) Judgment  below  affirmed.  Stewart  v.  Bram- 
hatt.  Opinion  by  Andrews,  J. 
[Decided  June  4, 1878.    Reported  below,  11  Hun,  189.] 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
June  11,  1878: 
Baldwin  t;.  Liverpool  and  Great  Western  Steam.  Co. 

(limited).  No.  254,  judgment  affirmed ;  no  opinion. 

Burleigh  V.  Center,  No.  265,  judgment  affirmed ;  opinion 

per  Curiam. Curtis  r.  Delaware,  Lack,  and  Western 

R.  R.  Co.,  No.  202>^,  judgment  affirmed;   opinion  by 

Miller,  J. Fillgrave  v.  Chappell,  No.  261,  judgment 

affirmed;  no  opinion. Goodwin  v.  Simonson,  No. 

244,  order  affirmed ;  opinion  by  Miller,  J. Heiden- 

helmer  v.  Mayer,  No.  228,  judgment  affirmed ;  no  opin- 
ion.  Hiscook  V.  Harris,  No.  167,  order  affirmed  and 

judgment  absolute  for  defendants  on  stipulation,  with 

costs ;  opinion  by  Andrews,  J. Jackson  v.  Johnson, 

No.  282,  judgment  reversed  and  new  trial  ordered,  un- 
less plaintiff  stipulates  to  reduce  recovery  In  the  sum 
of  $847.13  and  interest  from  March  3, 1868,  in  which 
event  judgment  as  so  modified  affirmed,  without  costs 
to  either  party  in  this  court;  opinion  by  Andrews,  J. 

Tyngv.  Halsted,  No.  412,  dismissed,  with  costs  of 

one  appeal  only ;  opinion  by  Church,  Ch.  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Daly*8  Reports,  Vol.  VI. 

Reports  of  cases  arQued  and  determined  in  the  Court  of  Com- 
mon PUasJor  the  CUv  and  County  of  New  York.  By 
Charles  P.  Daly,  LL.  D.,  Chief  Justice  of  the  Court. 
Vol.  VI.    New  York:   Baker,  Voorhla  &  Co.,  1878. 

THERE  are  quite  a  number  of  interesting  cases  in 
this  volume,  among  which  we  will  notice  these : 
Smith  T.  Reed,  p.  83 :  A  boarding-house  keeper  was 
held  liable  for  the  loss  of  a  boarder's  property  by  theft, 
committed  by  a  stranger  permitted  by  a  servant,  in  the 
employ  of  the  boarding-house  Iceeper,  to  go  into  the 
boarder's  room.  Hoffmann.  OaUaher,  p.  42:  Plaintiff 
agreed  to  paint  a  portrait  of  defendant,  which  should 
be  a  likeness  satisfactory  to  his  friends.  In  an  action 
for  the  price  of  the  portrait,  held  that  it  was  not  com- 
petent to  exhibit  the  portrait  to  the  jury  to  enable 
them  to  determine  if  it  was  a  satisfactory  likeness. 
McOuire  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  p.  70:  In  an 
action  for  personal  injuries  for  negligence,  a  stipula- 
tion by  defendant's  attorney  as  a  condition  for  post- 
ponement, that  the  action  should  not  abate  if  plaintiff 
died,  heid  valid  and  enforceable.  Matter  of  Fincke, 
p.  Ill :  The  court  may  summarily  order  an  attorney 
to  pay  to  his  client  money  collected  in  a  suit,  and  if 
the  attorney  olaimi  a  lien  for  professional  services,  he 
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is  not  entitled  to  a  jary  to  determlue  his  claim.  Spnigue 
V.  W.U.  Tel  Co.j  p.  200 :  A  failure  to  send  a  telegraph 
message  at  all  is  not  a  **  mistake  or  delay  In  delivery  or 
non-delivery,"  within  the  meaning  of  the  nsual  stipu- 
lation in  blanks  for  telegraph  messages.  Devlin  v, 
O'NeUj  p.  805 :  A  sale  of  goods  to  be  disposed  of  by  the 
vendee  at  retail  if  conditional,  is  fraudulent  and  void 
as  to  creditors  of  vendee.  Leviiieas  v.  Post,  p.  321 :  A 
blacksmith  was  held  liable  for  the  unsklllf ulness,  in 
shoeing  a  horse,  of  his  servant,  who  was  not  employed 
to  shoe  horses,  but  who  undertook  the  work.  Richard 
V.  Bocw,  p.  460 :  The  certificate  of  protest  of  a  notary 
to  a  foreign  bill  of  exchange  must  have  the  impression 
of  a  seal  upon  the  paper  itself,  or  upon  some  adhesive 
substance  attached  thereto.  Orose  v.  Jacfc«on,  p.  463 : 
Chairs  furnished  for  a  theater  of  a  pattern  that  had  to 
be  made  with  reference  to  the  size  and  shape  of  the 
theater,  and  which  were  screwed  to  the  floor,  held,  a 
part  of  the  building  and  subject  to  a  mechanics'  lien. 
SiUeibaoher  Y,  Dkkie,  p.  469:  A  landlord  contracted 
with  a  builder  to  put  a  new  roof  on  his  building,  with- 
out binding  the  builder  to  protect  the  goods  of  the 
tenants  as  a  matter  of  injury  from  the  weather.  If  eld, 
that  the  landlord  was  liable  to  the  tenants  for  Injury 
to  their  goods  from  a  storm,  caused  by  the  builder 
negligently  leaving  the  roof  without  covering.  Wynn 
V.  Schappert,  p.  569 :  Delivery  of  a  letter  to  a  mall-car^ 
rler  in  a  city,  held  a  deposit  In  the  post-office.  The 
reporting,  we  need  not  say,  is  excellently  done,  and 
the  book  is  well  printed  and  bound. 


HoNsrMAN'8    Public   Laws    of    New    Jebsxt, 
Abbidoed. 

An  aljridgment  of  the  Revised  Statutes  of  New  Jersey,  aiid 
of  the  Amended  Constitution.  By  A.  V.  D.  Honeynian, 
Counselor  at  law,  author  of  "  The  new  treatise  on  the 
Small  Cause  Court,  etc."  Somerville:  Honeyman  ft 
Rowe,  1878. 

This  is  Intended  as  a  convenient  manual  of  the  stat- 
ute law  of  New  Jersey  for  handy  reference.  It  appears 
ta  be  accurate,  and  to  embrace  all  the  public  acts  now 
in  force  in  that  State,  and  the  small  compass  into 
which  the  substance  of  those  acts  is  brought  will  ren- 
der It  a  very  valuable  assistant  to  those  who  desire  to 
readily  ascertain  what  is  the  statute  law  governing 
any  particular  subject,  and  where  it  can  be  found. 
The  subjects  are  arranged  alphabetically,  and  a  very 
full  index  at  the  end  of  the  volume  renders  its  con- 
tents very  easily  accessible.  We  cannot  well  see  how 
any  lawyer  or  justice  of  the  peace  In  New  Jersey  cAn 
dispense  with  the  use  of  this  convenient  little  book. 


Husbands^  Law  of  Marrtbd  Women  in  Pennsyl- 
vania. 

The  Law  of  Married  Women  in  PennsiAvania,  with  a  view  of 
the  Law  of  Trusts  in  that  State,  ByClement  M.  Husbands, 
Esq.,  of  the  Philadelphia  bar.  JPhlladelphia:  F.  &  W. 
Johnson  &  Co.,  1878. 

The  law  relating  to  married  women  was  at  one  time 
quite  uniform  throughout  the  States  where  the  com- 
mon law  prevailed.  But  statutory  enactments  have 
of  late  years  rendered  It  so  dissimilar  in  different 
localities  that  a  treatise  adapted  to  the  existing  law  of 
one  State  could  be  only  partially  depended  on  in  ex- 
amining a  case  to  be  decided  under  the  laws  of  another. 
The  tendency  of  the  legislation  everywhere  has,  of 
course,  been  to  emancipate  the  married  woman  from 
the  disabilities  under  which  she  was  placed  by  the 
English  law,  but  the  extent  as  well  as  the  nature  of 


the  changes  made  are  very  unlike.  The  author  of  this 
work  has,  therefore,  very  properly  confined  his  labors 
to  an  attempt  to  show  what  are  the  rights  and  liablli^ 
ties  of  married  women  in  Pennsylvania  alone.  But 
the  value  of  his  book  will  not  be  confined  to  that  State 
only.  Several  other  States  have  modeled  their  legis- 
lation upon  that  of  that  State,  and  in  many  of  the 
States  those  rules  of  the  common  law  which  stiU  pre- 
vail in  Pennsylvania  are  yet  In  force.  The  author  in 
the  treatise  before  us  first  considers  who  is  a  married 
woman,  defining  what  constitutes  marriage,  what  are 
voidable  marriages,  and  what  void  ones.  He  next 
explains  what  are  the  reciprocal  obligations  of  husband 
and  wife ;  then  the  nature  and  efi'ect  of  the  contracts 
of  married  women,  and  how  far  she  can  Impose  lia- 
bility upon  her  husband  by  her  contracts,  torts,  frauds 
and  crimes.  Next  he  shows  how  far  she  can  deal  with 
her  separate  estate,  what  are  her  rights  of  property, 
and  her  capacity  to  sue  and  liability  to  be  sued.  After 
a  consideration  of  how  far  husband  and  wife  may  be 
witnesses  for  each  other,  he  treats  upon  her  rights  to 
trade,  to  make  a  will,  and  In  her  husband's  estate,  and 
what  acts  and  functions  she  may  perform.  The  sub- 
ject of  divorce,  as  weU  as  other  matters  incident  to 
the  relation  of  marriage,  are  also  treated  upon.  Trusts 
are  so  intimately  connected  in  Pennsylvania  with  the 
estates  of  married  women  that  the  topic  was  not  deemed 
foreign  to  the  volume,  and  its  principal  features  are 
therefore  given.  The  treatise  is  well  written  and  must 
prove  of  great  use  to  the  profession  both  in  and  out  of 
Pennsylvania. 


NOTES. 


THE  current  number  of  the  Law  Magazine  and  Rer- 
view  contains  several  very  Interesting  and  valu- 
able articles.  **  Codification  and  Legal  Education,**  by 
Mr.  Justice  Markby,  of  the  Supreme  Court,  Calcutta, 
is  an  elaborate  discussion  of  the  very  Important  sub- 
ject of  codification,  and  its  effect  upon  legal  education 
with  criticisms  upon  the  views  expressed  by  Lord 
Cairns,  Sir  James  Stephen,  Sir  Henry  Thrlng  and  oth- 
ers. "  Practical  Legislation,*'  by  Francis  Savage  Reilly, 
Esq.,  is  a  consideration  of  the  methods  of  construct- 
ing statutes  with  some  suggestions  as  to  style  and  sub- 
ject-matter. **  On  the  Study  of  the  Law,**  by  Charles 
Clark,  Q.  C,  is  a  readable  and  valuable  essay  upon  a 
subject  which  is  always  of  Interest  to  the  profession. 
**  Criminal  Procedure  In  Scotland  and  its  Lessons  for 
England,*'  by  Alexander  Robertson,  M.  A.,  will  be 
found  of  practical  value  here  as  well  as  in  England, 
the  suggestions  In  respect  to  the  discontinuance  of  the 
gp*aud  jury  being  \ipou  a  matter  which  has  engaged 
the  attention  of  several  State  Legislatures  and  consti- 
tutional conventions.  *'  The  Quarterly  Notes,"  "  Re- 
views of  New  Books,"  and  other  editorial  departments, 
are,  as  usual,  full  of  entertaining  matter. 

**  Sufft*age  in  Cities,"  and  '*The  railway  In  relation 
to  public  and  private  interests,**  are  the  titles  of  two 
addresses  delivered  by  Simon  Sterne,  Esq.,  the  former 
in  a  popular  course  of  lectures  under  the  auspices  of 
the  trustees  of  Cooper  Institute,  and  the  latter  before 
the  merchants  and  business  men  of  New  York,  at 
Steinway  Hall.  Like  every  thing  written  by  Mr. 
Sterne,  these  addresses  are  philosophical  and  scholarly 
and  clothed  in  the  most  C||(?fft9$  j^i<9tiit^  ^  ^  ^^  ^  ^ 
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All  communications  Intended  for  publication  In  the 
Law  Journal  should  be  addressed  to  the  editor,  and  the 
name  of  the  writer  should  be  ffl Ten,  though  not  necessa- 
rily for  publication. 

Communication^  on  business  matters  should  be  ad- 
dressed to  the  publishers. 


The  Albany  Law  Journal. 


A  LB  A  NT,  June  22y  1878. 


OURRENT  TOPICS. 

WE  give  elsewliere  the  resolution  relating  to  the 
Code  of  Civil  Procedure  passed  by  the  special 
committee  of  the  Senate  of  this  State  on  the  revision 
of  tlie  statutes  at  its  meeting  on  the  17th  inst.  It  will 
be  seen  that*  the  committee  pronounces  emphatically 
against  any  retrograde  legislation  on  the  matter  and 
that  the  Code  now  in  force,  as  sought  to  be  amended 
by  the  Legislature  at  the  session  which  has  just 
closed,  should  be  retained.  The  committee  will, 
therefore,  report  at  the  next  session  of  the  Legisla- 
ture the  bill  containing  the  nine  supplementary 
chapters  with  such  amendments  as  may  be  deemed 
expedient.  As  the  Senate  remains  unchanged  until 
the  close  of  the  next  session,  there  is  no  probability 
of  repealing  the  thirteen  chapters  of  the  Code  of 
Civil  Procedure  now  in  force.  It  is  understood 
that  a  careful  review  of  the  nine  chapters  mentioned 
will  be  made  for  the  purpose  of  obviating  the  objec- 
tions of  the  governor  to  them,  and  that  these  chap- 
ters will  be  passed  anew  at  the  next  session  of  the 
Legislature  in  such  a  form  as  to  deprive  the  gover- 
nor of  all  pretext  for  vetoing  them.  The  committee 
intends  also  to  review  and  report  at  the  next  session 
the  bill  relating  to  property  and  other  civil  rights, 
and  also  the  Criminal  Code  prepared  by  Judge 
Emott.  It  will  be  seen  that  the  committee  asks  sug- 
gestions from  the  bench  and  bar  of  the  State  to  aid 
it  in  its  labors. 


TThe  governor's  veto  of  the  amendments  to  the 
Code  was  simply  factious,  and  his  reason  there- 
for flippant  in  the  extreme.  Howmuchsoever  men 
may  differ  about  the  merits  of  the  Code  of  Civil 
Procedure,  it  is  conceded  on  all  sides  that  some  of 
its  provisions  need  amending,  and  the  amendments 
passed  both  houses  of  the  Legislature  without  op- 
position, but  have  fallen  in  the  Executive  Chamber ; 
not  because  they  were  not  needed  or  were  in  them- 
selves objectionable,  but  only  because  they  were  not 
in  what  the  governor  conceives  to  be  the  most  ap- 
proved form.  The  reason  given  for  the  veto  is  a 
mere  pretext,  or  else  the  governor  is  not  as  consist- 
ent in  all  things  as  he  is  in  his  hatred  of  the  Code. 
Last  year  he  signed  the  Amending  Act,  which  was 
Vol.  17.— No.  25. 


in  the  precise  form  of  the  bill  he  has  now  vetoed, 
and  which  has  never  given  rise  to  any  diiAculty  of 
application ;  but  it  now  occurs  to  the  governor  that 
such  amendments  will  **  require  two  men  to  apply 
the  Code."  The  real  reason  of  the  governor's  action 
was  unquestionably  a  desire  to  make  the  Code  as 
unpopular  as  possible,  by  preventing  its  defects 
from  being  remedied.  For  this  most  unworthy  ob- 
ject he  has  not  scrupled  to  expose  the  profession 
and  the  public  to  the  difficulties  and  inconveniences 
arising  under  some  of  the  sections  of  the  Code 
which  the  amendatory  act  would  have  corrected. 


The  Supreme  Court  judges  of  the  Third  Judicial 
District  have  as  much  work  to  do  as  those  in  any 
district  in  the  State,  and  more  than  those  in  at  least 
five  of  the  districts,  yet  their  pay  is  much  less  than 
what  is  received  by  their  brethren  in  the  first  and 
second  districts,  and  no  more  than  is  paid  to  judges 
in  the  fourth,  fifth,  sixth,  seventh  and  eighth  dis- 
tricts, where  the  judicial  office  involves  much  less 
labor.  To  compensate  these  judges  for  the  heavy 
labors  which  they  perform,  the  Legislature,  at  its 
recent  session,  passed  an  act  which  increased  the 
amount  paid  them  from  $7,200,  which  they  now  re- 
ceive, to  $9,700  per  annum.  The  governor  has  re- 
turned, without  approval,  this  bill,  giving,  as  reasons 
therefor,  that  enough  is  paid  now.  The  judges  in 
the  first  district  receive  $17,500,  and  those  in  the 
county  of  Kings  $18,000,  while  those  in  the  second 
district,  not  residing  in  Kings  county,  receive  $9,- 
700.  If  there  is  any  equity  in  paying  judicial  offi- 
cers in  proportion  to  the  work  they  have  to  do,  as 
those  in  other  positions  are  supposed  to  be  paid,  the 
judiciary  of  the  third  district  are  entitled  to  what 
it  was  proposed  in  this  bill  to  give  them.  The  gov- 
ernor thinks,  however,  that  the  example  set  in  the 
first  and  second  department  of  high  judicial  salaries, 
ought  not  to  be  followed  in  other  parts  of  the  State. 
The  judiciary,  as  it  seems  to  us,  are  not  overpaid, 
and  would  not  be  even  with  the  increase  which  the 
bill  mentioned  designed  to  give  them. 


A  criminal  case  has  recently  come  before  the 
courts  of  India  which  is  exciting  great  interest  in 
that  country  by  reason  of  the  position  of  the  parties 
implicated.  The  Rajah  of  Poorree,  who  is  the 
hereditary  guardian  of  the  temple  of  Juggernaut, 
and  the  secular  head  of  the  Hindoo  religion  in 
Oressa,  and  who  is  worshiped  by  vast  numbers  of 
people  as  the  visible  incarnation  of  Vishnu,  became 
possessed  with  the  idea  that  a  Hindoo  ascetic  of 
great  sanctity  who  enjoyed  a  special  reputation  for 
curing  diseases  was  attempting  to  perform  some 
work  of  incantation  against  him.  He,  therefore, 
induced  the  ascetic  to  visit  his  private  apartments, 
and,  with  the  aid  of  his  servants,  put  him  to  the 


Digitized  by 


Google 


478 


THE  ALBANY  LAW  JOUUNAL. 


torture  and  then  cast  him  out  into  the  street.  The 
injured  man  was  found  by  the  police,  but  died  from 
his  injuries  within  a  few  days.  The  Hajah  was 
arrested,  tried  for  murder,  convicted  and  sentenced 
to  transportation  for  life.  An  appeal  was  taken, 
but  it  is  probable  that  the  conviction  will  be  sus- 
tained. 


The  Bar  Association  of  Chicago  gave  Mr.  Justice 
Harlan,  of  the  United  States  Supreme  Court,  a  pub- 
lic reception  and  a  dinner  at  the  Palmer  House  in 
that  city,  on  the  occasion  of  his  recent  visit  there 
for  the  purpose  of  holding  the  Circuit  Court.  The 
bench  and  bar  of  Illinois  were  fully  represented,  and 
the  reception  passed  off  in  the  most  satisfactory 
manner.  The  fact  that  no  speeches  were  allowed 
rendered  the  gathering  much  more  social  in  its 
character  than  is  usual  upon  such  occasions.  We 
trust  the  example  set  by  the  Chicago  Bar  Associa- 
tion may  be  followed  in  other  localities.  Such  gath- 
erings are  not  uncommon  in  England,  and  the  result 
is  that  the  relations  between  the  bench  and  bar  are 
much  more  intimate  if  not  more  friendly  than  in 
this  country.  If  the  members  of  our  profession  in 
the  large  cities  knew  each  other  socially  as  well  as 
in  a  business  way  it  would  be  for  their  mutual 
advantage.  

The  Court  of  Appeals,  on  the  21st  inst.,  adjourned 
until  the  16th  of  September  next,  when  a  new 
calendar  will  be  made  up  for  the  session  then  to  be 
held.  The  cases  undisposed  of  on  the  present 
calendar  will  be  transferred  to  the  new  one  without 
further  notice.  In  other  cases  notice  must  be  filed 
with  the  clerk  on  or  before  the  second  day  of  Sep- 
tember. Judge  Hand,  the  newly-appointed  asso- 
ciate judge  of  the  court,  took  his  seat  for  the  first 
time  on  the  17th  inst. 


Mr.  Justice  Dillon,  of  the  United  States  Circuit 
Court,  delivered  an  address  before  the  Iowa  State 
Bar  Association,  at  its  recent  meeting  at  Des  Moines, 
in  that  State,  wherein  he  describes  a  visit  to  the 
Inns  of  Court  and  Westminster  Hall,  in  the  sum- 
mer of  1876,  and  considers  the  peculiar  advantages 
of  the  system  of  law  which  originated  there,  and 
which  prevails  throughout  most  of  this  country  and 
many  of  the  English  Colonies,  such  as  Australia, 
New  Zealand,  etc.  The  chief  excellencies  of  this 
system  he  considers  to  be  the  independent  and 
stable  tenure  of  the  judicial  office,  the  trial  by  jury, 
and  the  doctrine  of  stare  decisis.  The  peculiar 
merits  of  these  features  of  our  law  are  considered 
at  length  in  the  address.  The  jury  trial,  as  juries 
now  are,  he  considers  to  be  less  suited  to  civil  than 
criminal  business.  The  statutory  limitations  on 
the  power  of  judges  to  control  juries,  which  exist 
in  some  of  the  States,  he  believes  to  be  responsible 
/or  much  of  this. 


NOTES  OF  CASES. 

IN  Davis  V.  Lond.  d  Provine.  Marine  Ins.  Co.^  38 
L.  T.  Rep.  (N.  S.)  478,  decided  on  the  2d  of 
March  last  by  the  Chancery  Division  of  the  English 
High  Court  of  Justice,  one  Evans,  an  insurance 
agent  of  defendant,  having  become  liable  to  it  for 
certain  sums  of  money,  plaintiff,  who  was  his  friend, 
having  been  given  to  understand  that  defendant 
could  and  was  about  to  prosecute  him  criminally, 
and  that  the  police  had  been  instructed  to  arrest 
him,  agreed  to  and  did  deposit  £2,000  in  a  bank  as 
an  indemnity  and  security  for  Evans*  liabilities,  un- 
der the  belief  that  criminal  prosecution  would  in 
consequence  be  abandoned.  Before  the  agreement 
and  deposit  were  made  the  defendant  was  informed, 
by  its  legal  advisers,  that  the  prosecution  against 
Evans  could  not  be  maintained,  and  had  withdrawn 
its  instructions  to  the  police  to  arrest,  but  plaintiff 
had  not  been  informed  of  these  facts.  The  court  held 
that  the  agreement  must  be  rescinded  and  the  money 
repaid  to  plaintiff.  The  court  concludes,  that  al- 
though the  contract  was  bad,  whether  as  one  to 
stifle  a  prosecution,  or  as  induced  by  a  misrepresenta- 
tion that  a  prosecution  was  to  be  stifled  when  no 
prosecution  was  intended,  plaintiff  was  not  precluded 
from  relief :  first,  because  the  money  being  in  medio, 
something  must  be  done  with  it;  second,  because 
illegality,  arising  from  pressure  or  from  an  attempt 
to  stifle  a  prosecution,  is  not  sufficient  to  make  the 
court  stay  its  hand.  The  decision  is  not  in  conflict 
with  that  principle  of  law  which  forbids  the  courts 
from  interfering  to  save  a  party  who  has  entered 
into  an  illegal  contract  from  the  consequences  of  a 
failure  by  the  other  party  to  fulfill.  In  case  of  an 
agreement  to  compound  a  felony,  the  plaintiff,  seek- 
ing to  recover  back  money  paid,  cannot  even  claim 
relief  on  the  ground  of  pressure.  Sheppa/rd  v.  Dam- 
ford,  1  K.  &  J.  491 ;  Sharp  v.  Taylor,  2  Ph.  801 ; 
Thompson  v.  Thompson,  7  Ves.  470;  Farmer  v.  Rus- 
Astt,  1  B.  &  P.  296.  But  see  Tennant  v.  BllioU,  1  B. 
&  P.  3;  WiUiams  v.  BayUry,  4  Giff.  638.  Such  a 
contract,  being  one  of  suretyship,  is  not  one  vber- 
remcB  Jidei  to  be  upheld  only  in  the  case  of  there  be- 
ing the  fullest  disclosure  by  the  intending  creditor. 
But  the  contract  must  be  based  on  the  full  and 
voluntary  agency  of  the  individual  who  enters  into 
it,  and  when  there  is  no  consideration,  as  in  the  case 
at  bar,  a  very  little  will  do  to  authorize  the  court  to 
interfere.  Therefore,  any  thing  like  pressure  upon 
the  part  of  the  intended  creditor  will  have  a  very 
serious  effect  on  the  validity  of  the  contract,  and 
still  more  so  where  that  pressure  is  the  result  of 
maintaining  a  false  impression  on  the  mind  of  the 
person  impressed.  See,  also,  Hill  v.  Gray,  1  Stark. 
434;  Garter  v.  Boehm,  3  Burr,  1905;  Peek  v.  Gumey, 
L.  R.,  6  H.  L.  377;  Keai^  v.  Cadogan,  10  C.  B.  591 ; 
Turner  v.  Harvey,  Jac.  169 ;  Pultford  v.  Richards^  17 
Beav.  87 ;  Eees  v.  Berrington,  2  Vea  Jun.  640. 
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The  question  as  to  what  is  the  position  of  an 
Indian  who  maintains  his  tribal  relations  in  respect 
to  the  laws  of  the  JJnited  States,  and  what  the 
status  of  the  offspring  of  intermarriage  between 
Indians  and  whites,  was  recently  passed  upon  by 
the  United  States  District  Court  for  the  Western 
District  of  Arkansas,  in  the  case  Ex  parte  Reynolds^ 
in  which  application  was  made  by  habeas  corpus  for 
the  release  of  an  Indian  charged  with  murder,  com- 
mitted in  the  Indian  territory,  on  the  ground  that 
the  court  did  not  have  jurisdiction  to  try  the  case. 
The  court  held  that  Indians  who  maintain  their 
tribal  relations  are  the  subjects  of  an  independent 
government,  and  as  such,  not  in  the  jurisdiction  of 
the  United  States.  The  Indian  tribes  are  treated  as 
sovereign  communities,  but  when  the  membera  of  a 
tribe  scatter  themselves  among  the  citizens  of  the 
United  States,  they  become  merged  with  the  people 
owe  complete  allegiance  to  the  government,  and 
are  entitled  to  equality  with  other  citizens.  When 
there  is  offspring  from  a  union  between  an  Indian 
living  with  his  or  her  people  in  the  tribal  relation, 
and  a  citizen  of  this  country,  the  status  of  such  off- 
spring is  that  of  the  father.  The  rule  partus  sequUer 
patrum  which  is  adopted  by  the  common  and  civil 
law,  and  by  the  law  of  nations,  governs  in  such  a 
case.  The  case  of  the  United  States  v.  Sanders^ 
Hempstead,  486,  holds  that  the  status  of  the  mother 
governs  that  of  the  offspring.  This  is  the  rule 
when  applied  to  the  offspring  of  freemen  and  slaves, 
upon  the  principle  of  the  civil  law,  that  the  owner 
of  a  female  animal  is  entitled  to  her  brood,  but  it  is 
reversed  when  applied  to  the  offspring  of  two  free 
persons.  See  Ludhtm  v.  Ludlumj  81  Barb.  486, 
where  it  is  said  that  *^the  universal  maxim  of  the 
common  law  being  partus  sequiter  patrum  it  is  suf- 
ficient for  the  application  of  this  doctrine,  that  the 
father  should  be  a  subject,  lawfully  and  without 
breach  of  his  allegiance,  beyond  sea,  no  matter  what 
may  be  the  condition  of  the  mother.*' 


The  right  of  trial  by  jury  does  not  apply  to  every 
case.  If  a  lawyer  fails  to  pay  over  moneys  collected 
in  a  suit  for  his  client,  the  court  may  summarily  or- 
der him  to  do  so,  and  if  he  claims  a  lien  on  the 
moneys,  for  services  rendered,  he  cannot  ask  for  a 
jury  to  determine  the  question,  but  it  must  be 
settled  by  a  reference.  That  is  the  decision  of  the 
New  York  Court  of  Common  Pleas  in  the  case 
Matter  of  Fincke^  6  Daly,  111,  where  an  attorney, 
who  had  received  $2,665.08  on  a  partition  suit,  re- 
fused to  pay  any  part  of  the  same  over  to  his  client, 
claiming  that  he  had  'performed  services  for  her 
worth  that  amount.  The  court,  upon  the  applica- 
tion of  the  client,  issued  an  order  to  show  cause 
why  the  amount  should  not  be  paid  over,  and  upon 
the  appearance  of  the  attorney  ordered  a  reference 
of  the  matter.  The  referee  reported  that  the  at- 
torney had  performed  services  worth  $1,814. 10,  and 


the  court  ordered  him  to  pay  his  client  the  balance, 
$1,850.98.  This  disposition  of  the  case  is  in  ac- 
cordance with  Bowling  Oreen  Savings  Bank  v.  Todd^ 
52  N.  Y.  489,  where  it  is  held  that  an  attachment 
may  be  issued  against  an  attorney  who  retains  money 
that  belongs  to  his  client  and  refuses  to  pay  it  over, 
and  that  even  good  faith  is  no  exemption  from  such 
remedy,  as  the  court,  in  that  case,  says:  '*The  law 
is  not  guilty  of  the  absurdity  of  holding  that,  after 
a  client  has  spent  years  in  collecting  through  his  at- 
torney a  lawful  demand,  he  shall  be  put  to  spend- 
ing as  many  more  to  collect  it  from  his  attorney,  and 
if  that  attorney  should  not  pay,  then  try  the  same 
track  again."  And  in  Re  Paschal,  10  Wall.  491,  it 
is  said  by  the  Supreme  Court  of  the  United  States, 
that  for  refusal  by  attorneys  to  pay  money  collected 
for  their  client  in  a  suit,  "  the  court  may  entertain 
summary  proceedings  by  attachment,"  **and  may, 
in  its  discretion,  punish  them  by  fine  and  imprison- 
ment, or  discharge  them  from  the  functions  of  their 
oflices,  or  require  them  to  perform  their  professional 
or  oflicial  duty  under  pain  of  discharge  or  imprison- 
ment." 4  Blackst.  Com.  288.  See,  also,  Barry  v. 
Whitney,  8  Sandf.  696;  Grant's  Case,  8  Abb.  Pr. 
857;  Hess  v.  Joseph,  7  Robb,  609;  Ex  parte  Ketcham, 
4  Hill,  564;  Saxton  v.  Wyekoff,  6  Paige,  182;  Wil- 
merdings  v.  Fowler,  14  Abb.  Pr.  (N.  S.)  249;  Merritt 
V.  Lambert,  10  Paige,  852. 


In  Orosz  v.  Jackson,  6  Daly,  463,  chairs  were  fur- 
nished to  a  theatre  of  a  pattern  that  had  to  be  made 
with  special  reference  to  the  size,  shape,  and  plan  of 
the  auditorium  of  the  theatre  in  which  they  were  to 
be  placed,  and  were  screwed  to  the  floor,  as  they 
could  not  stand  alone.  The  court  held  that  they 
formed  a  part  of  the  building,  and  that  a  mechanic's 
lien  could  be  filed  and  enforced  against  the  build in&^ 
by  the  one  furnishing  them.  In  Potter  v.  GromweU, 
40  N.  Y.  287,  297,  and  Voorhees  v.  McOinnis,  48  id. 
278,  three  tests  are  given  whereby  the  question 
whether  a  given  article  has  become  by  annexation  a 
part  of  the  freehold:  1.  To  give  to  articles,  per- 
sonal in  their  nature,  the  character  of  real  estate, 
the  annexation  must  be  of  a  permanent  character. 
There  are  exceptions  to  this  rule  in  those  articles 
which  are  not  themselves  annexed,  but  are  deemed 
to  be  of  the  freehold,  from  their  use  and  character, 
such  as  mill  stones,  statuary,  and  the  like.  Capen 
V.  Peckham,  35  Conn.  88;  Teaffy.  Hewitt,  1  McCook, 
511.  2.  A  second  test,  but  not  so  certain  in  its 
character,  is  that  of  adaptability  to  the  freehold. 
Voorhis  v.  Freeman,  2  W.  &  8.  116;  Pyle  v.  Pen- 
nock,  id.  390.  8.  A  tliird  test  is  that  of  the  inten- 
tion of  the  parties  at  the  time  of  making  the  an- 
nexation. See  cases  above  cited,  and  Murdoch  v. 
Oifford,  18  N.  Y.  28;  WmslowY,  Merchants'  Ins.  Co., 
4  Mete.  806;  Swtft  v.  Thompson,  9  Conn.  68.  The 
English  cases  go  further  than  the  American  in  the 
direction  of  the  principles  stated.  Walmsely  v.  MUne, 
7  C.  B.  (N.  S.)  116;jB&ydv.  Shorrock,  L.R.,5Eq.  72; 
Climie  v.  Wood,  L.  R,  8  Exch.  257,  and  4  id.  828. 
See,  also,  Ford  v.  Coib,  20  N.  Y.  344;  Cressony. 
Stout,  17  Johns.  116;  Vanderpoel  v.  Van  AUen,  10 
Barb.  157;  Swift  y.  Thompson,  9  Conn.  63;  WaOcer 
V.  Sherman,  20  Wend.  686;  Taffe  v.  Warnick,  3 
Blackf.  Ill;  Tofnas  v.  Francis,  8Vt.  425;  Oaley. 
Ward,  14  Mass.  352;  Hutchinson  v.  Kay,  23  Beav. 
413.  In  Be  Dawson,  16  W.  R.  424.  Also  Pierce  v. 
Oeorge  (108  Mass.  78),  11  Am.  Rep.  310,  and  note  at 
page  814,  where  the  various  authorities  are  collated. 
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CONSTRUCTIVE  FRAUD. 

IT  is  a  well-established  if  not  a  beneficent  princi- 
ple of  equity  jurispnidence  that  gratuitous  bene- 
fits, as  between  persons  occupying  certain  confi- 
dential relations  to  each  other,  are  to  be  deemed 
constructively  fraudulent,  and  only  supported  by 
the  clearest  proof  of  equity  and  good  faith.  The 
relations  to  which  equity  applies  this  doctrine  are 
those  of  guardian  and  ward,  trustee  and  ceriui  que 
truttj  principal  and  agent,  attorney  and  client, 
physician  and  patient,  clergyman  and  parishioner. 
These,  it  will  be  perceived,  are  all  relations  of  a  con- 
ventional character.  Whether  the  same  doctrine  is 
applicable  to  the  natural  relation  of  parent  and  child 
has  been  somewhat  mooted,  and  it  is  our  present 
purpose  to  examine  this  question. 

Story,  in  his  Equity  Jurisprudence,  section  811,  in 
speaking  of  a  transaction  between  attorney  and  client, 
thus  lays  down  the  general  rule:  **  The  bui-den  of 
establishing  its  perfect  fairness,  adequacy,  and 
equity,  is  thrown  upon  the  attorney,  upon  tlie  gen- 
eral rule  that  he  who  bargains  in  a  matter  of  ad- 
vantage with  a  person,  placing  a  confidence  in  him, 
is  bound  to  show  that  a  reasonable  use  has  been 
made  of  that  confidence ;  a  rule  applying  equally  to 
all  persons  standing  in  confidential  relations  with 
each  other.  If  no  such  proof  is  established,  courts 
of  equity  treat  the  case  as  one  of  constructive  fraud.'* 
It  will  thus  be  seen  that  Story  makes  no  distinction 
between  the  cases  of  conventional  and  those  of 
natural  relations.  The  English  cases  universally 
apply  this  doctrine  to  cases  of  gifts  from  child  to 
parent.  There  are  many  dicta,  also,  to  support  this 
idea,  and  yet  there  would  seem  to  be  a  reasonable 
ground  of  distinction,  and  for  the  application  of 
that  author's  further  inculcation,  in  section  309  of 
the  same  work,  that  **  we  are  not  to  indulge  undue 
suspicions  of  jealousy,  or  to  make  unfavorable  pre- 
sumptions as  a  matter  of  course  in  cases  of  this 
sort" 

In  support  of  this  latter  quotation  the  author  cites 
the  case  of  JmhvM  v.  Pye^  12  Pet.  253,  where  the 
Supreme  Court  of  the  United  States  declare  that 
they  would  *^  not  be  disposed  to  adopt  or  sanction 
the  broad  principle  contended  for,  that  the  deed  of 
a  child  to  a  parent  is  to  be  deemed  prima  fade 
void. ''  In  that  case  the  court  say :  "  It  is  undoubt- 
edly the  duty  of  courts  carefully  to  watch  and  ex- 
amine the  circumstances  attending  transactions  of 
this  kind,  when  brought  under  review  before  them, 
to  discover  if  any  undue  infiuence  has  been  exer- 
cised in  obtaining  the  conveyance.  But  to  consider 
a  parent  disqualified  to  take  a  voluntary  deed  from 
his  child,  without  consideration,  on  cuxount  of  their 
relationship,  is  assuming  a  principle  at  war  with  all 
filial  as  well  as  parental  duty  and  affection,  and  act- 
ing on  the  presumption  that  a  parent,  instead  of 
wishing  to  promote  the  interest  and  welfare,  would 


be  seeking  to  overreach  and  defraud  his  child. 
Whereas,  the  presumption  ought  to  be,  in  the  absence 
of  all  proof  tending  to  a  contrary  condusiony  that  the 
advancement  of  the  interest  of  the  child  was  the 
object  in  view ;  and  to  presume  the  existence  of  cir- 
cumstances conducing  to  that  result.  *  *  *  The 
natural  and  reasonable  presumption,  in  all  transac- 
tions of  this  kind,  is  that  a  benefit  was  intended 
the  child,  because  in  the  discharge  of  a  moral  and 
parental  duty." 

The  same  doctrine  is  enunciated  in  the  celebrated 
case  of  Hunter  v.  Atkins,  8  M.  &  Keene,  113,  which 
was  a  case  of  confidence  arising  merely  from  inti- 
mate friendship.  In  this  case  Lord  Brougham 
recognizes  the  distinction  between  the  conventional 
and  the  natural  relation.  In  regard  to  the  former, 
he  observes:  •*If  a  person  standing  in  these  rela- 
tions (of  attorney,  guardian  or  trustee)  to  client, 
ward,  or  cestui  que  trust,  takes  a  gift  or  makes  a 
bargain,  the  proof  lies  upon  him  that  he  has  dealt 
with  the  other  party,  the  client,  ward,  etc.,  exactly 
as  a  stranger  would  have  done,  taking  no  advantage 
of  his  infiuence  or  knowledge,  putting  the  other 
party  on  his  guard,  bringing  every  thing  to  his 
knowledge  which  he  himself  knew."  In  regard  to 
confidential  relations,  other  than  the  conventional 
ones,  he  says:  **the  party  seeking  to  set  aside  the 
deed  may  not  be  called  upon  to  show  direct  fraud ; 
but  he  must  satisfy  the  court  by  the  circunMtances 
that  some  advantage  was  taken  of  the  confidential 
relation." 

This  distinction,  so  far  at  least  as  regards  gifts 
from  parent  to  child,  has  never  to  our  knowledge 
been  dissented  from  in  England  or  America,  al- 
though there  has  been  some  contrariety  of  opinion 
as  to  the  converse  case  of  gift  from  child  to  parent 
And  even  in  that  case,  we  think  it  will  be  difficult 
to  find  a  decision,  as  distinguishable  from  mere 
dictum,  holding  an  opposite  doctrine  to  that  of 
Jenkins  v.  Pye.  Except  in  cases  where  the  evidence 
shows  a  probability  or  the  certainty  of  unfair  deal- 
ing and  overreaching,  the  general  rule  of  the  bur- 
den of  proof  seems  to  be  as  in  ordinary  cases  of 
fraud  —  the  person  alleging  it  must  prove  it.  Such 
we  believe  to  be  the  result  of  the  New  York  cases, 
as  for  instance  the  case  of  Sea/rs  v.  Shqfer,  6  N.  Y. 
268,  where  it  is  said :  *'  A  court  of  equity  will  set 
aside  a  deed  obtained  by  persons  standing  in  such 
relation  to  the  grantor  as  to  give  them  a  controlling 
or  very  strong  infiuence  over  the  conduct  of  such 
grantor,  upon  slight  emdenoe  of  the  improper  eacercise 
of  such  infly>eneey 

In  WheUm  v.  Whdan,  3  Cow.  538,  it  was  held  that 
where  a  grant  is  made  by  an  aged  father  to  his 
children  with  whom  he  lives,  who  have  the  manage- 
ment of  his  property,  and  in  whom  he  reposes  par- 
ticular confidence,  if  a  court  of  equity  sees  that  any 
arts  or  stratagems,  or  any  undue  means,  or  the  least 
speck  of  imposition,  or  the  least  seintiUa  of  fraud 
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entered  into  the  bargain,  it  will  avoid  the  grant. 
It  is  true  that  there  are  many  expressions  to  the  con- 
trary in  Comstock  y.  Oomstoek,  59  Barb.  458,  a  case 
of  a  deed  from  a  child  to  a  parent,  but  there  was 
ample  proof  in  that  case  to  raise  the  presumption  of 
fraud  and  undue  influence.     See  page  470. 

Similar  expressions  by  Mr.  Justice  Hunt,  in  lies- 
Ht  V.  Lockman^  84  N.  Y.  167,  are  entirely  obiter. 
The  gift  was  sustained  by  the  court  on  the  finding 
of  the  referee,  that  it  was  made  without  the  exer- 
cise of  any  fraud,  deceit  or  undue  influence,  which 
finding,  the  court  say,  *^must  settle  the  question 
for  us."  Besides,  this  was  a  gift  to  the  clerk  of  the 
donor's  attorneys. 

Bergen  v.  UdaU,  31  Barb.  9,  was  a  case  where  a 
daughter,  on  coming  of  age,  was  induced  by  undue 
persuasion  to  make  a  voluntary  conveyance  to  her 
father,  and  the  facts  clearly  showed  undue  influence 
and  overreaching. 

Brock  V.  BameBy  40  Barb.  521,  was  a  case  of  at- 
torney and  client,  where  the  former  obtained  from 
the  latter,  an  aged,  infirm,  and  feeble  man,  in  1859, 
a  grant  of  an  annuity  extending  back  in  its  oper- 
ation to  1836,  the  instrument  not  being  in  the  client's 
writing  nor  witnessed,  and  there  being  also  evi- 
dence of  a  settlement  between  the  parties  in  1858. 

PowerB  V.  Powers^  48  How.  889,  was  a  case  where 
the  plaintiff,  just  on  coming  of  age,  conveyed  to  his 
mother,  for  $5,000,  his  interest  in  his  deceased 
father's  estate,  and  evidence  of  misrepresentation 
was  disclosed.  Even  in  tliis  case,  the  court  say, 
at  page  395:  "The  court*  in  this  country  have 
not  gone  so  far  as  they  have  in  England  to  establish 
any  presumption  of  law  against  the  validity  of  such 
transfers,  but  they  will  not  sustain  such  a  transac- 
tion, where  it  appears  that  any  advantage  has  been 
taken  of  the  inexperience  of  the  child,  or  of  the 
confidence  naturally  reposed  by  a  child  in  the  sug- 
gestions, advice,  and  judgment  of  a  parent." 

Brice  v.  Price,  5  Barb.  533,  was  a  case  of  a  deed 
from  an  old  and  feeble  father  to  his  son  and  confi- 
dential agent,  for  the  mere  consideration  of  a  sup- 
port for  life.  It  affirmatively  appeared  that  the  son 
'^had  acquired  great  and  controlling  influence" 
over  the  father,  and  that  the  son  and  a  brother-in- 
law  procured  the  deed  by  representing  to  the  old 
gentleman  that  he  was  old  and  foolish,  and  alluded 
to  his  having  signed  improper  papers,  thus  **  art- 
fully appealing  to  his  fears,  and  betraying  the  child- 
like confidence  he  reposed  in  them^ 

These  are  the  principal  New  York  cases  bearing 
upon  this  question,  and  it  ivill  be  noted  that  in 
every  one  of  them  there  was  afirmative  evidence  on 
the  part  of  the  person  seeking  to  avoid  the  gift  or 
obligation,  of  fraud,  deceit,  bad  faith,  or  undue  in- 
fluence in  obtaining  it. 

In  Massachusetts  we  find  an  instructive  case  in 
Howe  V.  Bowe^  99  Mass.  88.    There  the  grantor,  be- 


ing eighty-three  years  old,  and  sick  of  a  fever  at 
the  time,  executed  deeds  of  all  his  property  to  his 
children,  excluding  the  son  of  a  deceased  child, 
contrary  to  his  previously  declared  intention.  The 
following  instructions,  among  others, were  requested : 
"2.  That  the  circumstances  attending  the  execu- 
tion of  the  Holman  deed  —  the  facts  that  Holman  at 
the  time  had  charge  of  the  grantor^ s  affaire  ;  that  he 
helped  to  carry  the  chain ;  that  he  accompanied  the 
grantor  to  Stephen  Morse's  house,  and  remained 
present  while  the  deed  was  written  and  executed, 
and  accompanied  him  back;  that  the  memorandum 
of  the  courses  and  distances  was  given  to  his  daugh- 
ter, and  that  the  grantor's  wife  did  not  sign  the 
deed  —  raise  a  presumption  of  fraud  and  undue  in- 
fluence. 8.  That  the  circumstances  attending  the 
execution  of  the  deeds  to  the  three  sons  at  Elbridge's 
house  —  the  facts  that  the  documents  were  prepared 
by  Elbridge's  dictation,  by  an  attorney  employed  by 
him,  and  who  never  saw  the  grantor  nor  communi- 
cated with  him;  that  they  were  executed  in  El- 
bridge's house  in  the  presence  of  himself  and  his 
family;  that  Elbridge  brought  the  justice  to  his 
house,  who  only  stayed  long  enough  to  put  the 
formal  questions  and  receive  a  nod  or  word  in  reply ; 
t?uU  they  toere  not  read  over  to  him;  that  the  grantor's 
wife  did  not  execute  the  deeds  ;  that  they  embraced 
all  his  real  estate ;  and  that  there  was  executed  at 
the  same  time  a  bill  of  sale  of  all  his  personal  prop- 
erty ;  that  Elbridge  had  charge  of  the  grantor's  affairs 
at  the  time  under  a  potoer  of  attorney  ;  and  that  the 
transaction  was  contrary  to  the  g^rantor's  previous 
declarations  of  his  intention  that  the  petitioner 
should  be  remembered  in  the  disposition  of  his  es- 
tate, and  have  the  Berlin  wood  lot  —  raise  a  pre- 
sumption of  fraud  and  undue  influence." 

The  court  remark :  "  The  facts  set  forth  in  the 
second  and  third  prayers  for  instructions  were  sub- 
mitted to  the  jury  as  evidence  of  fraud  and  undue 
influence.  TJiere  is  no  legal  presumption  arising  from 
them,  but  only  a  presumption  of  fact,  etc.''  *'  Influ- 
ence properly  gained,  although  used  for  a  selfish 
purpose,  and  to  obtain  an  unfair  and  unjust  advant- 
age, will  not  avoid  a  deed  thereby  obtained,  unless 
there  is  fraud  or  duress,  or  the  influence  is  exerted 
by  a  stronger  mind  over  a  weak  one,  in  such  a  man- 
ner and  to  such  a  degree  as  to  substitute  the  will  of 
the  person  exerting  the  influence  in  place  of  that  of 
him  upon  whom  it  is  exerted,  so  that  the  latter  is 
no  longer  a  free  agent." 

In  Sanjley  v.  Jackson,  16  Tex.  584,  the  court,  after 
conceding  the  general  rule  of  the  burden  of  proof, 
in  case  of  confidential  relations,  proceed :  "  But  it 
is  clear  that  this  rule  was  never  applied,  either  quali- 
fied or  unqualified,  to  a  deed  or  gift  from  a  parent 
to  a  child ;  and  the  reverse  of  such  principle  has  al- 
ways been  sustained ;  and  there  is  not  believed  to 
be  a  single  exception  to  the  principle  that  a  deed 
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from  a  parent  to  a  child  is  always  regarded  with  a 
favorable  eye,  and  every  presumption  la  in  favor  of 
its  validity." 

*^  A  settlement  made  by  a  parent  on  a  child,  so  far 
from  being  regarded  with  jealousy,  will  always  be 
presumed  to  be  free  from  suspicion ;  because  it  is  the 
natural  course  for  property  to  take.  One  of  the 
main  objects  of  the  acquisition  of  property  by  the 
parent  is  to  give  it  to  his  child ;  and  that  child  in 
turn  will  give  it  to  his,  and  in  this  way  the  debt  of 
gratitude  we  owe  to  our  parent  is  paid  to  our  child- 
ren."   Page  681. 

The  same  doctrine  has  received  an  authoritative 
sanction  in  the  English  case  of  Beauland  v.  Bradley, 
2  Smale  &  Qiffard,  889,  decided  in  the  year  1854.  In 
that  case  the  testator  was  85  years  old ;  deaf,  and 
alleged  to  be  weak  and  infirm  in  mind  and  body,  and 
very  much  under  the  influence  of  the  defendant, 
Ann  Bradley,  his  housekeeper,  and  it  was  alleged 
that  eight  days  before  his  death,  for  an  inadequate 
rent,  he  executed  a  lease,  through  the  procurement 
of  Ann  Bradley,  to  his  grandson,  and  his  son-in-law 
(Ann  Bradley's  husband)  without  any  advice  from  a 
solicitor.  There  was  no  evidence  of  any  undue  in- 
fluence by  Ann  Bradley  or  the  lessees. 

The  Vice-Chancellor  says :  *•  *•  The  bill  alleges  that 
when  the  lease  was  executed  by  the  testator,  he  was 
confined  to  his  bed ;  that  Ann  Bradley  had  much 
influence  over  him,  and  that  he  was  induced  by  her 
to  execute  this  lease  just  eight  days  before  his  de- 
cease, and  without  professional  advice,  in  favor  of 
his  grandson  and  his  son-in-law,  the  husband  of 
Ann  Bradley.  If  the  allegations  of  surprise  and 
undue  influence  had  been  proved,  there  would  be  no 
difficulty  in  granting  the  relief  sought  by  this  bill ; 
but  the  plaintiff  fails  in  proof  of  what  is  the  foun- 
dation of  his  case  —  the  undue  influence  and  sur- 
prise. 

It  is  said  that  the  lessor,  being  the  grandfather  of 
one  of  the  lessees  and  father-in-law  of  the  other, 
there  existed  such  a  confidential  relation,  between 
him  and  those  he  intended  to  benefit,  as  to  throw 
upon  them  the  onus  of  proving  the  absence  of  un- 
due influence.  It  is  a  new  doctrine,  that  a  parent 
cannot  by  a  deed,  only  a  few  days  before  his  death, 
benefit  a  child  or  grandchild.  The  case  which  has 
been  cited  in  support  of  it,  Hoghton  v.  HoghUm^  is 
very  different.  That  was  a  case  in  which  a  son, 
having  just  attained  twenty-one,  gave  up  property 
for  the  benefit  of  his  father,  who  was  his  natural 
guardian,  and  was,  therefore,  within  that  rule  of  the 
court  which  protects  a  person  under  the  influence  of 
others  from  having  that  influence  abused.  There  is, 
however,  no  rule  of  this  court  which  prohibits  a 
man  by  a  voluntary  deed  from  bestowing  a  beneflt 
upon  his  son,  or  grandson,  or  son-in-law,  even  al- 
though only  a  few  days  before  his  death.  To  pro- 
vide for  his  children  or  grandchildren  is,  or  may  be 


a  necessary  duty ;  and  when  a  father  discharges  that 
duty,  this  court  will  not  presume  a  fraud.  If,  there- 
fore, fraud  is  alleged,  it  must  be  proved  in  the  ordi- 
nary way.  In  this  case  no  fraud  has  been  shown, 
and  I  must,  therefore,  dismiss  the  bill,  so  far  as  it 
seeks  to  have  the  lease  set  aside." 

This  case  explains  the  true  reason  for  the  distinc- 
tion between  cases  of  gift  from  child  to  parent.  In 
the  latter  class  the  relation  of  guardian  and  ward 
exists,  and  there  is  some  semblance  of  reason  in  ap- 
plying the  stringent  rule  where  that  relation  exists 
by  nature  as  well  as  where  it  is  created  by  conven- 
tion. 

In  short,  we  think,  upon  principle,  as  well  as  upon 
authority,  that  the  editors  of  White  and  Tudor's 
Leading  Cases  in  Equity  (one  of  the  most  excellent 
of  law  books)  are  justified  in  saying:  '^  In  order  to 
avoid  a  grant,  on  the  ground  of  undue  influence,  it 
must  be  shown  that  the  influence  exbted,  and  was 
exercised  for  an  undue  and  disadvantageous  purpose. 
The  former  point  may  be  inferred  from  the  relative 
or  actual  position  of  the  parities;  but  the  latter 
must  be  determined  by  an  examination  into  the  na- 
ture and  results  of  the  transaction  which  is  called  in 
question.  Both  these  points  must  concur  to  produce 
the  effect  of  avoidance." 

As  the  law  stands,  therefore,  in  cases  of  natural 
relationship,  the  law  does  not  apply  the  doctrine  of 
constructive  fraud,  and  impose  on  the  claimant  the 
burden  of  showing  the  fairness  and  good  faith  of 
the  transaction. 

Fraud  is  implied  in  law  only  when  the  confidential 
relation  is  of  the  conventional  character  above 
mentioned,  or  where  the  circumstances  in  proof  in- 
dicate a  probability  of  bad  faith  or  undue  influence. 

If  this  question  were  new,  we  should  hope  to 
have  the  law  laid  down  in  a  more  reasonable  form 
concerning  conventional  relations.  It  seems  ex- 
tremely severe  and  inconvenient  to  assume,  in  every 
case  of  such  relations,  that  fraud  must  be  assumed 
from  the  mere  existence  of  the  relation,  without 
any  proof  whatever  of  any  extrinsic  probability  of 
fraudulent  practice.  In  criminal  law  the  contrary 
presumption  prevails,  even  in  spite  of  proof  that 
may  strongly  point  toward  guilt  It  is  the  true 
office  of  equity  to  protect  the  helpless,  confiding  and 
inexperienced  against  the  wrong  practices  of  those 
holding  relations  of  trust  and  confidence  toward 
them,  but  it  is  the  actual  wrong  practice,  and  not 
the  mere  suspicion  of  wrong  practice,  against  which 
the  vigilance  of  the  law  should  be  directed.  In 
many  of  these  cases  the  age  and  experience  of  the 
parties  affords  the  strongest  natural  presumption 
against  the  probability  of  fraud,  but  the  artificial 
presumption  remains  the  same.  The  lamb  is  fre- 
quently called  on  affirmatively  to  convince  the  court 
that  he  did  not  muddy  the  stream  above  from  which 
the  complaining  wolf  was  drinking. 
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But  the  doctrine  of  constructive  fraud  is  probably 
too  ancient  and  deep-seated  to  be  easily  uprooted. 
It  is  quite  in  keeping  with  the  idea,  so  long  preva- 
lent, that  men  are  not  fit  to  be  trusted  as  witnesses 
upon  oath  in  their  own  behalf.  We  must  continue 
to  take  it  for  granted,  we  suppose,  that  an  attorney 
will  clear  his  confiding  client,  a  trustee  defraud  his 
ignorant  cestui  qua  trusty  a  guardian  overreach  his 
inexperienced  ward,  an  agent  impose  on  his  careless 
principal,  a  physician  over  persuade  his  dependent 
patient,  and  a  clergyman  deceive  his  dying  parish- 
ioner, because  we  have  so  long  been  taught  to  be- 
lieve that  such  is  human  nature ;  but  we  are  really 
gratified  to  learn,  contrary  to  the  tradition  of  our 
profession,  and  to  the  carelessly  uttered  dicta  of 
many  judges,  that  there  is  no  legal  presumption  that 
a  child  will  take  advantage  of  the  generosity  of  his 
parent,  however  much  disagreement  there  may  be 
as  to  gifts  from  child  to  parent. 

In  conclusion,  we  are  led  to  remark,  that  as  gifts 
between  parent  and  child  are  generally  privately  be- 
stowed, and  are  rarely  investigated  until  after  the 
death  of  the  donor,  it  seems  rather  hard  measure  to 
insist  that  the  survivor  shall  give  affirmative  evi- 
dence of  the  entire  fairness  of  the  transaction,  and 
yet  at  the  same  time  effectually  prevent  him  from 
doing  so  by  closing  his  mouth  as  a  witness. 


CUSTOM  BAD  IN  LAW. 

ENGLISH  HIGH  COURT  OF  JUSTICE,  COMMON  PLEAS 
DIVISION.  FEBRUARY  1,  1878. 

Bradbubn  v.  Fomct. 

A  oustora  that  the  outgoloff  tenant  of  a  farm  shall  look  ex- 
clusively to  the  iDoomlng  tenaDt,  where  there  Is  one, 
and  not  to  the  landlord  for  oorapensatlon  for  the  seeds, 
acts  of  husbandry,  tillages,  etc.,  Is  so  unreasonable,  un- 
certain and  preJudioiaT  to  the  Interests  of  both  laud- 
lords  and  tenants  as  to  be  bad  in  law. 

SPECIAL  case  from  Connty  Court.  The  action  was 
brought  by  the  trustee  in  bankruptcy  of  one 
Davies,  who  was  a  tenant  of  defendant,  for  seeds,  sow- 
ing, harrowing,  and  other  acts  of  husbandry  and  till- 
age on  the  leased  farm.  Before  the  crops  had  grown 
for  the  benefit  of  which  these  acts  had  been  per- 
formed, the  tenancy  of  Davies  expired  and  another 
tenant  came  in.  At  the  trial  evidence  was  given  on 
the  part  of  the  plaintiff  that  the  custom  of  the  coun- 
try was  for  the  landlord  to  pay  the  outgoing  tenant 
for  the  seeds,  acts  of  husbandry,  tillage,  etc.,  unless 
there  was  an  agreement  between  the  outgoing  and  in- 
coming tenants  that  the  incoming  tenant  should  pay 
for  the  same. 

For  the  defendant  it  was  contended  that  he  was  not 
liable,  and  that  by  the  custom  of  the  country  when 
there  was  an  incoming  tenant  who  entered  on  the 
farm  at  the  expiration  of  the  tenancy  of  the  outgoing 
tenant,  he  and  not  the  landlord  became  liable  to  pay 
the  outgoing  tenant  for  the  seeds,  acts  of  husbandry, 
tillages,  etc.,  and  that  the  landlord  was  only  liable 
when  there  was  no  incoming  tenant. 

By  way  of  reply,  it  was  contended  that  no  such 
custom  as  that  set  up  by  the  defendant  could  in  fact 


exist,  and  that  such  custom  was  unreasonable  and 
bad. 

The  learned  judge  entered  a  verdict  generally  for 
the  defendant  upon  the  facts  and  evidence  before 
him.  He  found  that,  by  the  custom  of  the  country, 
the  incoming  tenant,  and  not  the  landlord,  vs  u^  lia- 
ble to  pay  for  the  seeds,  acts  of  husbandry,  and  till- 
ages. 

The  questions  for  the  opinion  of  the  court  are:  1. 
Whether  such  a  custom  as  that  set  up  by  the  defend- 
ant can  in  fact  exist?  2.  Whether,  if  such  a  custom 
can  in  fact  exist,  it  is  a  good  custom  7  3.  Whether, 
upon  the  facts  stated,  the  landlord  or  the  incoming 
tenant  is  liable  to  the  plaintiff  for  the  seeds,  acts  of 
husbandry,  and  tillages,  etc.  ? 

JeJf,  for  plaintiff. 

J.  D.  Siiny  for  defendant. 

LiNDLET,  J.  It  appears  to  us  that,  if  the  custom 
found  to  exist  in  this  case  can  be  supported  in  point  of 
law,  there  is  nothing  in  the  lease  under  which  the  plain- 
tiff held  inconsistent  with  the  custom,  so  as  to  exclude 
its  application  to  him  when  his  tenancy  determined.  It 
is  very  true  that  when  he  went  in  he  agreed  to  pay  the 
outgoing  tenant's  valuation  **  in  exoneration  of  the 
landlord;*'  but  there  is  no  provision  in  the  lease  to 
the  effect  that  the  landlord  should  compensate  the 
plaintiff  on  his  going  out;  and  apart  from  custom  no 
obligation  so  to  do  can  be  implied.  The  expression 
''  in  exoneration  of  the  landlord  "  shows  that  the  land- 
lord was  (or  might  be  alleged  to  be)  liable  to  compen- 
sate the  plaintiff's  immediate  predecessor  in  the  occu- 
pation of  the  farm;  but  whether  such  liability  was  by 
reason  of  some  custom  or  some  contract  is  not  stated, 
and  is  not  known  to  us ;  and  even  if  it  were  by  reason 
of  some  supposed  custom,  the  existence  of  such  cus- 
tom is  inconsistent  with  the  custom  found  in  fact  to 
exist.  The  custom  here  found  to  exist  in  point  of 
fact  is  to  the  effect  that  the  incoming  tenant,  if  there 
be  one,  is  the  only  person  liable  to  compensate  the 
outgoing  tenant:  the  custom  as  found  exempts  the 
landlord  from  liability  altogether.  Such  a  custom 
will  be  found  on  examination  to  involve  the  following 
consequences:  1.  That  the  outgoing  tenant  has  im- 
posed upon  him  for  his  sole  and  exclusive  debtor  a 
person  in  whose  selection  he  has  no  choice,  and  with 
whom  he  has  made  no  contract  at  all.  2.  That  the 
incoming  tenant  has  to  make  compensation  to  the  out- 
going tenant  irrespectively  of  the  purposes  for  which 
he  (the  incoming  tenant)  may  work  the  land;  and 
whatever  the  terms  between  him  and  his  landlord  may 
be,  and  whether  the  incoming  tenant  takes  the  land 
for  a  week,  a  month,  a  year,  or  a  long  term.  3.  That 
the  outgoing  tenant  can  make  no  arrangement  with 
his  landlord  as  to  his  valuation,  unless  the  inooniing 
tenant  is  a  party  to  it  and  assents  to  it.  4.  That  in 
the  event  of  a  letting  and  undertaking  it  is  (on  the 
custom  as  stated)  uncertain  who  is  to  pay,  viz.,  the 
immediate  lessee  from  the  landlord  or  the  ultimute 
tenant  who  takes  possession.  5.  That  such  a  custom 
would  lead  any  prudent  tenant  to  run  his  farm  out  as 
much  as  by  law  he  could,  and  to  leave  as  little  as  pos- 
sible for  the  incoming  tenant  to  pay  for.  A  custom 
having  such  consequences  as  these  appears  to  us  so  un- 
reasonable, uncertain  and  prejudicial  to  the  interests 
both  of  the  landlords  and  tenants  as  to  be  incapable 
of  being  supported  in  point  of  law.  The  argument 
that  it  is  to  the  interest  of  the  landlord  to  becure  a  soi- 
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vent  tenaut,  and  that  oonsequeutly  the  outgoing  ten- 
ant runs  practically  little  or  no  risk  does  not  meet  all 
the  grounds  of  unreasonableness  above  pointed  out. 
Indeed,  it  does  not  adequately  meet  any  of  them ;  for 
it  would  be  to  the  interest  of  an  unscrupulous  land- 
lord to  put  in  an  insolvent  man  as  tenant  for  a  short 
time,  so  as  to  avoid  having  to  pay  the  outgoing  tenant 
himself,  and  yet  to  obtain  possession  l>efore  the  pov- 
erty of  the  new  tenant  could  be  productive  of  injury. 
The  reasonableness  or  unreasonableness  of  a  custom 
is  a  question  of  law  for  the  court  (see  Tysoth  v.  StnUh, 
9  A.  &  E.  421),  and  not  a  question  of  fact  for  the  jury, 
and  the  principles  applicable  to  such  questions  will  be 
found  in  Com.  Dig..  Ck>pyhold,  S.,  and  Tyaon  v.  Smith, 
ubi  sup.,  and  on  these  principles  we  proceed.  It  may, 
indeed,  be  said  that  the  custom  here  condemned  is 
that  which  prevails  in  practice  all  over  England,  it 
being  well  known  that  as  a  matter  of  fact  the  out- 
going and  incoming  tenants  usually  settle  questions  of 
valuation  between  themselves  without  referring  to 
the  landlord.  This  is  no  doubt  true;  but  if  the  prac- 
tice is  examined  it  will  be  found  to  be  based  entirely 
on  the  principle  that  the  landlord  is  liable  by  custom 
to  the  outgoing  tenant,  and  that  the  incoming  tenant 
id  not  liable  to  the  outgoing  tenant  where  there  is  no 
contract,  express  or  tacit,  between  them.  See  FavieU 
V.  Oascoifpiey  7  Ex.  278;  Stafford  v.  Oardner,  L.  Rep., 
7  C.  P.  242;  Codd  v.  Brown,  15  K  T.  Rep.  (N.  8.)  MB. 
The  custom  here  found  to  exist  is  totally  different ;  it 
exonerates  the  landlord  from  all  liability,  and  imposes 
a  liability  on  the  incoming  tenant  to  the  outgoing  ten- 
ant, even  in  the  absence  of  any  contract,  express  or 
tacit,  between  them.  There  is  no  inconsistency,  there- 
fore, in  condemning  the  custom  and  upholding  the 
practice  which  is  based  upon  a  custom  wholly  opposed 
to  that  with  which  we  have  to  deal.  Holding  as  we 
do  that  the  custom  found  to  exist  in  point  of  fact  can- 
not be  supported  in  point  of  law,  we  set  aside  the  ver- 
dict of  the  County  Court  judge  and  direct  a  verdict  to 
be  entered  for  the  plaintiff  subject  to  a  valuation ;  the 
defendant  must  pay  the  costs  of  the  action  and  of  this 
appeal . 

Judfpnent  for  the  plaintiff. 


THE  CONFISCATION  LAW  NOT  RETROAC- 
TIVE. 

UNITBD  OTATBS  SUPREME  COURT,  OCTOBER  TERM, 

1877. 

Conrad  v.  Wapubs. 

In  May,  1802,  C,  who  was  a  member  of  the  Confederate 
Congress,  and  engaged  in  armed  hostility  to  the  United 
States  within  the  Confederate  lines,  conveyed  to  plain- 
tiff, his  son,  also  within  the  Confederate  lines  and  en- 
gaged in  hostility  to  the  United  States,  certain  real 
estate  situate  in  the  city  of  New  Orlean^  then  within 
the  Federal  lines.  Subsequently,  and  under  authority 
of  the  act  of  Congress  of  July  17, 1882,  the  property  was 
confiscated  in  proceedinfi»  against  C,  and  sold  by  the 
United  States  marshal.  Held,  (1)  that  the  confiscation 
act  mentioned  did  not  authorize  proceedings  for  acts 
committed  before  its  passage.    (2)  That  transfers  of 

Eroperty  between  those  in  hostility  to  thegovemment 
efore  Its  passage  were  not  Invalid.  (8)  That  the  pro- 
ceedings could  only  affect  the  interest  of  C.  in  the 
property  at  the  time  the  act  was  passed,  and  that  the 
proceedings  did  not  Invalidate  the  title  of  plaintiff  to 
the  property  acquired  by  transfer  from  C.  In  May,  1862. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana.    The  facts  appear  in 
the  opinion. 

Mr.  Justice  FniiD  delivered  the  opinion   of  the 
court. 


This  is  an  action  for  the  recovery  of  certain  real 
property  described  in  the  petition  of  the  plaintiff;  sit- 
uated in  the  city  of  New  Orleans,  and  of  the  rents  and 
profits.  The  plaintiff  claims  title  to  the  premises  by 
a  conveyance  from  his  father,  Charles  M.  Conrad, 
made  to  himself  and  his  brother,  on  the  6th  of  May, 
180^  and  a  subsequent  conveyance  to  himself  of  his 
brother's  interest.  The  conveyance  of  the  father  was 
made  in  settlement  and  discharge  of  certain  obliga- 
tions resting  upon  him  under  the  laws  of  Louisiana, 
by  reason  of  his  having  received,  as  the  natural  tutor 
of  his  children,  property  belonging  to  them  as  minor 
heirs  of  their  deceased  mother.  It  appears  from  the 
record  that  she  died  intestate,  at  New  Orleans,  in  1889. 
leaving  the  plaintiff  and  his  brother,  her  only  heirs, 
and  an  estate  valued  at  a  sum  over  $86,000.  The  estate 
consisted  principally  of  her  separate  property ;  a  small 
portion  was  her  share  of  the  real  property  belonging 
to  the  matrimonial  community.  The  surviving  hus- 
band qualified  and  was  confirmed  as  the  natural  tutor 
of  the  children  and  took  charge  of  their  property. 
The  law  of  Louisiana  imposes  a  general  mortgage 
upon  all  the  property  of  a  tutor  to  secure  the  interest 
of  minors  and  his  faithful  execution  of  the  trust,  but 
gives  him  the  right  to  substitute  In  place  of  It  a  spe- 
cial mortgage  upon  particular  parcels  of  his  property. 
The  tutor  here  availed  himself  of  this  right  at  differ- 
ent times.  The  last  special  mortgage  was  executed  in 
1847,  and,  with  other  property,  covered  the  premises 
in  controversy.  Previously  to  this,  and  in  1845,  his 
indebtedness  to  his  sons  had  been  ascertained  and 
fixed  by  decree  of  the  probate  court  at  the  sum  of 
$86,757.    This  amount  was  subsequently  increased. 

No  account  of  his  administration  was  ever  rendered 
by  the  tutor  until  May  6, 1862,  when  a  settlement  took 
place  between  him  and  his  sons,  and  in  discharge  of 
his  obligations  to  them  he  executed  before  the  re- 
corder and  ex-officio  notary  pulbic  of  the  parish  of  St. 
Helena,  a  public  act  of  sale,  by  which  he  sold  and  con- 
veyed to  them  several  lots  situated  in  New  Orleans, 
and  among  them  the  one  in  controversy  in  this  case. 
This  act  of  sale,  which  purports  to  have  been  recorded 
in  the  city  of  New  Orleans  on  the  Slst  of  the  same 
month,  the  court  refused  to  admit  in  evidence. 

The  defendant,  Waples,  in  his  answer,  asserts  title 
to  the  premises  in  controversy  under  a  deed  to  him  by 
the  marshal  of  the  United  States,  executed  in  March, 
1865,  upon  a  sale  under  a  decree  of  the  District  Court, 
rendered  in  February  of  that  year,  condemning  and 
forfeiting  the  property  to  the  United  States  In  pro- 
ceedings taken  under  the  confiscation  act  of  July  17, 
1862.    The  other  defendants  disclaim  title. 

On  the  1st  of  May,  1862,  New  Orleans  passed  into 
the  possession  of  the  army  of  the  United  States,  and 
on  the  6th  of  the  month,  Qen.  Butler,  command- 
ing our  forces  there,  issued  a  proclamation  re-estab- 
lishing the  national  authority  in  the  city.  The  procla- 
mation bears  date  on  the  1st  of  May,  but  was  not  pub- 
lished until  the  6th.  The  Conrads,  father  and  sons, 
had  .left  the  city  before  it  was  captured.  They  had 
previously  been  engaged  in  the  rebellion  against  the 
United  States — the  father  as  a  member  of  the  Con- 
federate Congress  and  the  sons  as  oflBcers  of  the  Con- 
federate army  —  and  they  continued  in  such  rebellion 
until  the  close  of  the  war.  The  parish  of  St.  Helena 
was  within  the  Confederate  lines  when  the  act  of  sale 
of  May  6, 1862,  was  executed;  and  the  questions  pr^ 
sented  Tor  our  determination  relate  to  the  admissi- 
bility and  effect  of  that  act  of  sale,  andrto  the  sulise- 
Digitized  by  VjOOQlC 
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quent  oondemnation  and  sale  in  the  confisoation  pro- 
ceedings. 

Namerous  exceptions  ,were  taken  to  the  rulings  of 
the  Circuit  Court  in  admitting  and  rejecting  evidence, 
and  in  giving  and  refusing  instructions  to  the  juiy, 
but  we  do  not  deem  it  important  to  notice  them  in  de- 
tail. What  we  have  to  say  upon  the  confiscation  act, 
the  title  which  passed  by  a  condemnation  and  sale 
under  it,  and  the  power  of  enemies  to  sell  and  convey 
to  each  other  their  interest  in  real  property  situated 
within  the  lines  of  the  other  belligerent,  will  suffi- 
ciently express  our  judgment  upon  the  questions  in- 
volved, and  serve  to  guide  the  court  below  in  any  sub- 
sequent proceedings. 

The  law  of  July  17, 1862,  so  far  as  it  related  to  the 
confiscation  of  property,  applied  only  to  the  property 
of  persons  who  thereafter  might  be  guilty  of  acts  of 
disloyalty  and  treason.  It  carefully  excluded  from 
its  application  the  property  of  persons  who,  previous 
to  its  passage,  may  have  committed  such  acts.  It  left 
the  door  open  to  them  to  return  to  their  allegiance 
without  molestation  for  past  offenses.  The  fifth  sec- 
tion, with  the  exception  of  the  third  clause,  directed 
the  seizure  of  property  only  of  persons  who  might 
thereafter  hold  an  office  or  an  agency  under  the  gov- 
ernment of  the  Confederacy,  or  of  one  of  the  States 
composing  it,  or  might  thereafter  act  as  an  officer  in  its 
army  or  navy,  or  who,  owning  property  in  any  loyal 
State  or  Territory  or  in  the  District  of  Columbia, 
might  thereafter  give  aid  and  comfort  to  the  rebellion ; 
and  the  joint  resolution  of  the  two  houses  of  Congress, 
passed  in  explanation  and  limitation  of  the  law,  re- 
moved that  exception.  That  resolution  declared  that 
the  third  clause  of  that  section  should  be  so  construed 
as  not  to  apply  to  any  act  or  acts  done  prior  to  its  pas- 
sage. The  sixth  section,  which  provided  for  the  seizure 
of  the  property  of  persons  other  than  those  named  in 
the  previous  section,  who,  being  engaged  in  armed  re- 
bellion, did  not,  within  sixty  days  after  the  warning 
and  proclamation  of  the  President,  cease  to  aid,  coun- 
tenance and  abet  the  rebellion,  declared  that  *'  all 
sales,  transfers  and  conveyances  of  any  such  property 
after  the  expiration  of  the  said  sixty  days,"  should  be 
null  and  void.    12  Stats,  at  Large,  627. 

Nothing  done,  therefore,  by  the  elder  Conrad  when 
he  made  his  sale  to  his  sons,  which  was  before  the  pas- 
sage of  the  confiscation  act,  affected  his  title  or  power 
of  disposition.  It  is  true  he  was,  as  already  stated, 
then  engaged  in  the  rebellion,  as  a  member  of  the  Con- 
federate Congress,  and  giving  constant  aid  and  com- 
fort to  the  insurrectionary  government.  But  until 
some  provision  was  made  by  law,  the  courts  of  the 
United  States  could  not  decree  a  confiscation  of  his 
property  and  direct  its  sale.  This  follows  from  the 
doctrine  declared  in  Brown  v.  United  States^  reported 
in  the  8th  of  Cranch.  In  that  case  the  question  arose 
whether  certain  property  of  the  enemy,  found  on  land 
at  the  commencement  of  hostilities  with  Qreat  Britain 
in  1812,  could  be  seized  and  condemned  as  a  conse- 
quence of  the  declaration  of  war.  And  it  was  held 
that  it  could  not  be  condemned  without  an  act  of  Con- 
gress authorizing  Its  seizure  and  confiscation.  The 
court  said  that  it  was  conceded  that  war  gives  to  the  sov- 
ereign the  right  to  take  the  persons  and  confiscate  the 
property  of  enemies  wherever  found,  adding  that  the 
mitigation  of  this  rigid  rule,  which  the  humane  and 
wise  policy  of  modern  times  has  introduced  into  prac- 
tice, cannot  impair  the  right  though  it  may  more  or 
1680  affect  its  exercise.    "Tliat,"  said  the  court,  "re- 


mains undiminished,  and  when  the  sovereign  authority 
shall  choose  to  bring  it  into  operation,  the  judicial  de- 
partment must  give  effect  to  its  wiU.  But  until  that 
will  shall  be  expressed,  no  power  of  condemnation  can 
exist  in  the  court." 

The  only  acts  of  Congress  providing  for  the  confisca- 
tion of  property  of  persons  engaged  in  the  rebellion 
are  those  of  August  6, 1861,  and  of  July  17, 1862.  That 
of  1861  applied  only  to  property  acquired  with  intent 
to  use  or  employ  the  same,  or  to  suffer  the  same  to  be 
used  or  employed  in  aiding  or  al>etting  the  insurrec- 
tion, or  in  resisting  the  laws,  and  did  not  touch  the 
property  in  controversy  here.  And  the  act  of  1862,  as 
already  stated,  did  not  authorize  a  seizure  and  confis- 
cation for  past  acts.  It  might  have  done  so,  on  the 
simple  ground  that  the  owner  of  the  property  seized 
was  a  public  enemy,  without  reference  to  the  time  he 
became  such,  but  Congress  otherwise  provided,  and 
its  will  furnishes  the  rule  by  which  to  determine  the 
rights  of  the  elder  Conrad  at  the  time  he  disposed  of 
his  property. 

The  statute  not  only  did  not  recognize  past  acts  as 
grounds  for  confiscation,  but  it  reached  only  the  estate 
of  the  actual  owner  at  the  time  the  property  was 
seized.  It  might,  undoubtedly,  have  provided  for  the 
confiscation  of  the  entire  property,  from  its  being 
within  the  enemy^s  country,  but  the  Legislature  did 
not  so  enact.  Congress  limited  the  exercise  of  its 
power  of  confiscation  to  those  cases  where  the  owners 
were  officers  or  agents  of  the  insurrectionary  organi- 
zation, or  of  one  of  the  States  composing  it,  or  com- 
manding in  its  army  or  navy;  or  where  while  holding 
property  in  a  loyal  State  or  Territory  or  in  the  District 
of  Columbia,  they  gave  aid  and  comfort  to  the  rebel- 
lion, or  where  not  being  within  these  classes,  but  be- 
ing In  arms  In  support  of  the  insurrection,  they  re- 
fused for  sixty  days,  after  the  warning  and  proclama- 
tion of  the  President,  to  return  to  their  allegiance.  It 
was  the  seizure  and  confisoation  of  "  the  estate,  prop- 
erty, money,  stocks,  credits,  and  effects  "  of  the  per- 
sons thus  specially  designated  that  the  act  authorized; 
not  the  seizure  and  confiscation  of  property  In  ene- 
mies* territory  or  of  enemies  generally.  It  was  at  the 
estate  and  interest  which  belonged  to  offending  per-< 
sons  of  the  classes  mentioned  that  the  act  aimed, 
nothing  more.  Proceedings  under  the  act,  therefore, 
affected  only  their  estate  and  Interest  in  the  property 
seized.  It  was  so  held  by  this  court  in  Day  v.  Micou^ 
reported  in  the  18th  of  Wallace,  where  the  effect  of  an 
adjudication  and  sale  under  the  act  was  the  direct 
point  in  judgment.  And  this  conclusion  was  not  con- 
sidered as  at  all  affected  by  the  fact  that  after  the 
seizure  proceedings  in  rem  were  to  be  instituted  for 
the  condemnation  of  the  property.  The  question,  said 
the  court,  remained,  what  was  the  res  against  which 
the  proceedings  were  directed ;  and  this,  it  answered, 
was  that  which  was  seized  and  brought  within  the 
jurisdiction  of  the  court.  "A  condemnation  in  a 
proceeding  in  rem,"  it  added,  speaking  through  Mr. 
Justice  Strong,  '^does  not  necessarily  exclude  all 
claim  to  other  interest  than  those  which  were  seized. 
In  admiralty  cases  and  in  revenue  cases  a  condemna- 
tion and  sale  generally  pass  the  entire  title  to  the  prop- 
erty condemned  and  sold.  This  is  because  the  thing 
condemned  is  considered  as  the  offender  or  the  debtor, 
and  is  seized  in  entirety.  But  such  is  not  the  case  in 
many  proceedings  which  are  in  rem.  Decrees  of  courts 
of  probate  or  orphans*  courts  directing  sales  for  the 
payment  of  a  decedent's  debts  or  for  distribution  are 
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prooeediiigs  in  rem.  So  are  sales  under  attachments 
or  prooeediuf^s  to  foreclose  a  mortgaffe  quasi  proceed- 
ings in  rem^  at  least.  Bat  in  none  of  these  cases  is 
any  thing  more  sold  than  the  estate  of  the  decedent, 
or  of  the  debtor  or  the  mortgagor,  in  the  thing  sold. 
The  interests  of  others  are  not  cut  off  or  affected." 

If  we  apply  these  views  to  the  case  at  bar,  we  must 
hold  that  there  was  nothing  in  the  proceedings  and 
decree  under  the  confiscation  act  against  the  property 
of  the  elder  Conrad,  upon  which  the  defendant  in  his 
answer  relies,  which  could  in  any  respect  affect  the 
rights  of  the  younger  Conrads  to  the  lands  conveyed 
to  them  before  that  act  was  passed,  unless  the  fact 
that  the  parties  to  the  conveyance  were,  at  the  time 
of  the  sale,  engaged  in  the  rebellion  against  the  United 
States  and  were  within  the  enemies'  country,  ren- 
dered it  unlawful  for  the  father  to  transfer  and  the 
sons  to  receive  the  title  to  real  property  situated 
within  the  Federal  lines.  The  illegality  of  the  sale  on 
this  ground  was  Insisted  upon  in  the  court  below,  and 
the  position  was  there  sustained.  But  we  do  not  think 
the  position  at  all  tenable.  The  character  of  the  par- 
ties as  rebels  or  enemies  did  not  deprive  them  of  the 
right  to  contract  with  and  to  sell  to  each  other.  As 
between  themselves,  all  the  ordinary  business  between 
people  of  the  same  community  in  buying,  selling  and 
exchanging  property,  movable  and  immovable,  could 
be  lawfully  carried  on,  except  in  cases  where  it  was 
expressly  forbidden  by  the  United  States,  or  where  it 
would  have  been  inconsistent  with  or  have  tended  to 
weaken  their  authority.  It  was  commercial  inter- 
course and  correspondence  between  citizens  of  one 
belligerent  and  those  of  the  other,  the  engaging  in 
traffic  between  them,  which  were  forbidden  by  the 
laws  of  war  and  by  the  President's  proclamation  of 
non-intercourse.  So  long  as  the  war  existed  all  inter- 
course between  them  inconsistent  with  actual  hostili- 
ties was  unlawful.  But  commercial  intercourse  and 
correspondence  of  the  citizens  of  the  enemies'  country 
among  themselves  were  neither  forbidden  nor  inter- 
fered with,  BO  long  as  they  did  not  impair  or  tend  to 
impair  the  supremacy  of  the  national  authority  or  the 
rights  of  loyal  citizens.  No  people  could  long  exist 
without  exchanging  commodities,  and,  of  course,  with- 
out buying,  selling  and  contracting.  And  no  belliger- 
ent has  ever  been  so  imperious  and  arbitrary  as  to  at- 
tempt to  forbid  the  transaction  of  ordinary  business 
by  its  enemies  among  themselves.  No  principle  of 
public  law  and  no  consideration  of.  public  policy  could 
be  subserved  by  any  edict  to  that  effect,  and  its  en- 
forcement, if  made,  would  be  impossible.  If,  then, 
intercourse  between  the  Conrads,  father  and  sons,  they 
being  all  enemies,  was  not  unlawful ;  if  between  them 
contracts  for  the  purchase  and  sale  of  property,  in 
respect  to  which  there  was  no  special  interdict,  would 
have  been  binding,  the  sale  in  the  case  at  bar  can  only 
be  impeached,  if  at  all,  by  reason  of  the  situation  of  the 
property  within  the  Federal  lines.  And  from  that 
circumstance  it  could  not  be  impeached,  unless  the 
sale,  if  upheld,  in  some  way  frustrated  the  enforce- 
ment of  the  right  of  seizure  and  confiscation  pos- 
sessed by  the  United  States.  It  may  be  admitted  that 
the  right  of  a  belligerent  to  confiscate  the  property  of 
enemies  found  within  its  territory  cannot  be  impaired 
by  a  sale  of  the  property  during  the  war,  but  it  is  not 
perceived  that  on  any  other  ground  the  sale  could  be 
invalidated.  A  conveyance  in  such  case  would  pass 
the  title  subject  to  be  defeated  if  the  government 


should  afterward  proceed  for  its  condemnation.  And 
to  declare  this  liability  was  the  object  of  the  provis- 
ion in  the  confiscation  act,  enacting  that  **  all  sales, 
transfers  and  conveyances "  of  property  of  certain 
desigrnated  parties  made  subject  to  seizure  should  be 
null  and  void.  The  invalidity  there  declared  was  lim- 
ited and  not  absolute.  It  was  only  as  against  the 
United  States  that  the  transfers  of  property  liable  to 
•eizure  were  null  and  void.  They  were  not  void  as 
between  private  parties,  or  against  any  other  party 
than  the  United  States.  This  was  so  held  in  the  case 
of  Corhett  v.  Nutt,  reported  in  the  10th  of  Wallace. 
There  a  devise  (which  for  the  purpose  of  tlie  case  was 
treated  as  included  within  the  terms  **  sales,  transfers 
and  conveyances  ")  of  property  situated  in  the  Dis- 
trict of  Columbia,  made  by  a  resident  enemy  in  the 
State  of  Virginia  to  a  person  as  trustee,  who  also  re- 
sided in  that  State  and  held  office  under  the  Confed- 
erate government,  was  held  to  pass  a  title  good  against 
all  the  world  except  the  United  States.  The  seizure 
and  confiscation  of  property  of  persons  engaged  in  the 
rebellion,  and  the  appropriation  of  the  proceeds  to 
support  the  army  and  navy,  were  supposed,  whether 
wisely  or  unwisely  is  immaterial,  to  have  a  tendency 
to  insure  the  speedy  termination  of  the  rebellion ;  and 
it  was  to  prevent  the  provisions  enacted  to  enforce 
the  confiscation  from  being  evaded  by  the  parties 
whose  property  was  liable  to  seizure,  that  sales,  trans- 
fers and  conveyances  of  it  were  declared  invalid.  As 
stated  by  the  court,  "They  were  null  and  void  as 
against  the  belligerent  or  sovereign  right  of  the  United 
States  to  appropriate  and  use  the  property  for  the 
purpose  designated,  but  in  no  other  respect,  and  not  as 
against  any  other  party.  Neither  the  object  sought 
nor  the  language  of  the  act  requires  any  greater  ex- 
tension of  the  terms  used.  The  United  States  wer« 
the  only  party  who  could  institute  the  proceedings  for 
condemnation,  the  offense  for  which  such  condemna- 
tion was  decreed  was  agiflnst  the  United  States,  and 
the  property  condemned  or  its  proceeds  went  to  their 
sole  use.  They  alone  could,  therefore,  be  affected  by 
the  sale."  And  the  court  added  that  any  other  con- 
struction would  impute  to  the  United  States  a  severity 
in  their  legislation  entirely  foreign  to  their  history. 
If  the  sale  to  the  younger  Conrads  had  been  made 
after  the  passage  of  the  confiscation  act,  it  would  not 
have  prevented  the  title  of  the  elder  Conrad  from 
Testing  by  the  decree  of  condemnation  in  the  United 
States.  But  having  been  made  previously,  it  was  not 
impaired  by  the  act. 

An  actual  delivery  of  the  property  to  the  vendees  at 
the  time  was  not  essential  to  the  validity  of  the  sale, 
it  having  been  made  by  public  act  before  a  notary. 
The  C«»de  of  the  State  declares  that  an  obligation  to 
deliver  an  object,  which  is  particularly  specified,  is 
perfect  by  the  mere  consent  of  the  parties  and  ren- 
ders the  creditor  the  owner;  and,  further,  that  this 
rule  **  is  without  any  exception,  as  respects  immova- 
bles, not  only  between  the  parties,  but  as  to  all  the 
world,  provided  the  contract  be  clothed  with  the  for- 
malities required  by  law,  that  it  is  bona  fide^  and  pur- 
ports to  transfer  the  ownership  of  the  property." 
Art.  1914.  The  Code  also  declares  that  "  the  law  con- 
siders the  tradition  or  delivery  of  immovables  as  al- 
ways accompanying  the  public  act  which  transfers  the 
property."  Art.  2465;  LaUande  v.  Lee,  9  Rob.  517; 
Flynn  v.  Moore,  4  An.  401;  EUia  v.  Prevost,  13  La.  235- 
237.    We  are  of  opinion,  therefore,  that  the  act  of  sale 
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made  on  the  6th  of  Maj,  1862,  was  unafifected  by  the 
subsequent  confiscation  proceedings  and  should  have 
been  admitted  in  evidence. 

This  case  is  much  stronger  than  that  of  Fairfax's 
Devisee  v.  Hunter's  Lessee,  reported  in  the  7th  of 
Cranch,  which  received  great  consideration  bj  this 
court.  There  a  devisee  to  an  alien  enemy,  resident  in 
England,  made  during  our  revolutionary  war  by  a  citi- 
zen of  Virginia,  and  there  residing  at  the  time,  was 
sustained,  and  held  to  vest  a  title  in  the  devisee  which 
was  good  until  office  found.  '*  It  is  clear  by  the  com- 
mon law,"  said  Mr.  Justice  Story,  spealcing  for  the 
court,  *'that  an  alien  can  take  lands  by  purchase 
though  not  by  descent;  or,  in  other  words,  he  cannot 
take  by  the  act  of  law  but  he  may  by  the  act  of  the 
party.  This  principle  has  been  settled  in  the  Year 
Books  and  has  been  uniformly  recognized  as  sound 
law  from  that  time.  Nor  is  there  any  distinction 
whether  the  purchase  be  by  grant  or  by  devise.  In  either 
case  the  estate  vests  in  the  alien,  not  for  bis  own  bene- 
fit, but  for  the  benefit  of  the  State ;  or,  in  the  language 
of  the  ancient  law,  the  alien  has  the  capacity  to  talce 
but  not  to  hold  lands,  and  they  may  be  seized  into  the 
hands  of  the  sovereign.  But  until  the  lands  are  so 
seized  the  alien  has  complete  dominion  over  the  same." 
And,  continues  the  learned  justice,  ''  We  do  not  find 
that  in  respect  to  these  general  rights  and  disabili- 
ties there  is  any  admitted  difference  between  alien 
friends  and  alien  enemies.  During  the  war  the  prop- 
erty of  alien  enemies  is  subject  to  confiscation  jure 
beUi  and  their  civil  capacity  to  sue  is  suspended.  But 
as  to  capacity  to  purchase,  no  case  has  been  cited  in 
which  it  has  l>een  denied;  and  in  The  Attorney- Oen- 
eral  V.  Wheeden  and  ShaleSy  Park.  267,  it  was  ad- 
judged that  a  bequest  to  an  alien  enemy  was  good, 
and  after  a  peace  might  be  enforced.  Indeed,  the 
common  law  in  these  particulars  seems  to  coincide 
with  the  jus  gentium.'' 

If  an  alien  enemy  can,  by  devise  or  purchase  from  a 
loyal  citizen  or  subject,  take  an  estate  in  the  country 
of  the  other  belligerent  and  hold  it  until  office  found, 
there  would  seem  to  be  no  solid  reason  for  refusing  a 
like  efficacy  to  a  conveyance  from  one  enemy  to 
another  of  hind  similarly  situated.  See  the  able  and 
exhaustive  opinion  of  the  Supreme  Court  of  Massa- 
chusetts in  Kershaw  V.  iff teet/,  delivered  by  Mr.  Chief- 
Justice  Gray,  100  Mass.  661.  A  different  doctrine 
would  unsettle  a  multitude  of  titles  passed  during  the 
war  between  residents  of  the  insurrectionary  terri- 
tory, temporarily  absent  therefrom  whilst  it  was  dom- 
inated by  the  Federal  forces.  Such  residents  were 
deemed  enemies  by  the  mere  fact  of  being  inhabitants 
of  that  territory  without  reference  to  any  hostile  dis- 
position manifested  or  hostile  acts  committed  by  them. 
In  numerous  instances,  also,  transfers  of  property 
were  made  in  loyal  States,  bordering  on  the  line  of 
actual  hostilities,  by  parties  who  had  left  those  States 
and  joined  the  insurgents.  This  was  particularly 
the  case  in  Missouri  and  Kentucky.  No  principle  of 
public  policy  would  be  advanced,  or  principle  of  public 
law  sustained,  by  holding  such  transfers  absolutely 
void,  instead  of  being  merely  inoperative  as  against 
the  right  of  the  United  States  to  appropriate  the  prop- 
erty jure  belli;  on  the  contrary,  such  a  holding  would 
create  unnecessary  hardship,  and  therefore  add  a  new 
cruelty  to  the  war. 

It  follows  from  the  views  expressed  that  the  judg- 
ment of  the  court  below  must  be  reversed  and  the 
cause  remanded  for  a  new  trial;  and  it  is  so  ordered. 


CONSTITUTIONALITY  OF  STATE   PROHIBIT- 
ORY LAWS  AS  TO  CORPORATIONS 
AFFECTED  BY. 

SUPRBMB  COURT  OF  THE  UNITBD  STATBS,  OCTOBBR 
TERM,  1877. 

Boston  Beer  Company,  plaintiff  in  error,  v.  Com- 
monwealth or  Massachusetts. 

A  statute  of  Massachusetts  passed  In  1809  providing  for  the 
oharteriDg  of  manufacturing  corporations  contained 
this :  ''  Provided  always  that  the  Legislature  may  from 
time  to  time,  upon  due  notice  to  any  corporation,  make 
further  provisions  and  regulations  for  the  management 
of  the  business  of  the  corporation  and  for  the  govern- 
ment thereof,  or  wholly  repeal  any  act  or  part  thereof 
establishing  any  corporation,  as  shall  be  deemed  expe- 
dient." In  1828  the  Boston  Beer  Company  was  incorpo- 
rated **for  the  purpose  of  manufacturing  malt  liquors 
in  all  their  varieties  in  the  city  of  Boston,*'  and  the  act 
of  incorporation,  which  was  passed  by  the  Legislature 
of  Massachusetts,  provided  that  said  company  ''  for  that 
purpose  Bhall  have  all  the  power  and  privileges  and  be 
subject  to  all  the  duties  and  requirements  contained 
in  **  the  act  of  1809  mentioned.  In  1829  the  act  of  1809 
was  repealed  with  this  provision :  *^  But  this  repeal  shall 
not  affect  the  existing  rights  of  any  person  or  the  exist- 
ing or  future  liabilities  of  any  corporation,  or  any  mem- 
bers of  any  corporation  now  established,  until  such 
corporation  shall  have  adopted  this  act  and  complied 
witn  the  provisions  herein  contained."  Held,  that  the 
repeal  of  the  act  of  1809  by  the  act  of  1829  was  not  a  re- 
vocation or  surrender  by  the  State  of  Massachusetts  of 
the  reserved  power  to  repeal  the  charters  of  corpora^ 
tions,  and  the  passage  of  an  act  forbidding  the  manu- 
facture and  sale  of  malt  liquors  was  not  an  act  impair- 
ing an  oblifiration  of  a  contract  with  the  company  men- 
tioned and  was  not  in  violation  of  the  Federal  Consti- 
tution. 

IN  error  to  the  Superior  Court  of  the  Commonwealth 
of  Massachusetts.    The  facts  appear  in  the  opin- 
ion. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the 
court. 

The  question  raised  In  this  case  is,  whether  the 
charter  of  the  plaintiff,  which  was  granted  in  1828, 
contains  any  contract  the  obligation  of  which  was  im- 
paired by  the  prohibitory  liquor  law  of  Massachusetts, 
passed  in  1869,  as  applied  to  the  liquor  in  question  in 
this  suit. 

Some  question  is  made  by  the  defendant  in  error, 
whether  the  point  was  properly  raised  in  the  State 
courts,  so  as  to  be  the  subject  of  decision  by  the  high- 
est court  of  the  State.  It  is  contended  that,  although 
it  was  raised  by  plea,  in  the  municipal  court,  yet,  that 
plea  being  demurred  to,  and  the  demurrer  being  sus- 
tained, the  defense  was  abandoned,  and  the  only  issue 
on  which  the  parties  went  to  trial  was  the  general  de- 
nial of  the  truth  of  the  complaint.  But  whatever 
may  be  the  correct  course  of  the  proceeding  in  the 
practice  of  courts  of  Massachusetts,  a  matter  which  it 
is  not  our  province  to  investigate,  it  is  apparent  from 
the  record  that  the  very  point  now  sought  to  be  argued 
was  made  on  the  trial  of  the  cause  In  the  Superior 
Court,  and  was  passed  upon,  and  made  decisive  of  the 
controversy,  and  was  afterward  carried  by  bill  of  excep- 
tions to  the  Supreme  Judicial  Court,  and  was  decided 
there  adverse  to  the  plaintiff  in  error  on  the  very 
ground  on  which  it  seelcs  a  reversal. 

The  Supreme  Court,  in  its  rescript,  expressly  decide 
as  follows : 

**  Exceptions  overruled  for  the  reasons  following: 

"The  act  of  1869,  chapter  415,  does  not  impair  the 
obligations  of  the  contract  contained  in  the  charter  of 
the  claimant,  so  far  as  it  relates  to  the  sale  of  malt 
liquors,  but  is  binding  on  the  claimant  to  the  same  ex- 
tent as  ou  Individuals.  ^  t 
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**  The  act  is  in  the  nature  of  a  police  regulation  in 
regard  to  the  sale  of  a  certain  article  of  property,  and 
is  applicable  to  the  sale  of  such  property  by  indi- 
viduals and  corporations,  even  where  the  charter  of 
the  corporation  cannot  be  altered  or  repealed  by  the 
Legislature." 

The  judgment  of  the  Superior  Criminal  Court  was 
entered  in  conformity  to  this  rescript,  declaring  the 
liquors  forfeited  to  the  Commonwealth,  and  that  a 
warrant  issue  for  the  disposal  of  the  same. 

This  is  sufficient  for  our  jurisdiction,  and  we  are 
bound  to  consider  the  question  which  is  thus  raised. 

As  before  stated,  the  charter  of  the  plaintiff  in  error 
was  granted  in  1828,  by  an  act  of  the  Legislature  passed 
on  the  1st  of  February  in  that  year,  entitled  *'  An  act 
to  incorporate  the  Boston  Beer  Company."  This  act 
consisted  of  two  sections.  By  the  first,  it  was  enacted 
that  certain  persons  (named),  their  successors  and  as- 
signs, **  be  and  they  hereby  are  made  a  corporation  by 
the  name  of  The  Boston  Beer  Company,  for  the  pur- 
pose of  manufacturing  malt  liquors  in  all  their  varie- 
ties, in  the  city  of  Boston,  and  for  that  purpose  shall 
have  all  the  powers  and  privileges,  and  be  subject  to 
all  the  duties  and  roquirements  contained  in  an  act 
pnssed  on  the  3d  day  of  March,  A.  I).  1809,  entitled 
'  An  act  defining  the  general  powers  and  duties  of 
manufacturing  corporations,'  and  the  several  acts  in 
addition  thereto."  The  second  section  gave  the  com- 
pany power  to  hold  such  real  and  pertional  property  to 
certain  amounts,  as  might  be  found  necessary  and  con- 
venient for  carrying  on  the  manufacture  of  malt 
liquors  in  the  city  of  Boston. 

The  general  manufacturing  act  of  1809,  referred  to 
in  the  charter,  had  this  clause,  as  a  proviso  of  the  7th 
section  thereof :  *' Provided  always  that  the  Legisla- 
ture may  from  time  to  time,  upon  due  notice  to  any 
corporation,  make  further  provisions  and  regulations 
for  the  management  of  the  business  of  the  corporation 
and  for  the  government  thereof,  or  wholly  to  repeal 
any  act  or  part  thereof,  establishing  any  corporation, 
as  shall  be  deemed  expedient." 

A  substitute  for  this  act  was  passed  in  1829,  which 
repealed  the  act  of  1809  and  all  acts  in  addition  thereto, 
with  this  qualification:  **But  this  repeal  shall  not 
afifect  the  existing  rights  of  any  person  or  the  exist- 
ing or  future  liabilities  of  any  corporation,  or  any 
members  of  any  corporation  now  established,  until 
such  corporation  shall  have  adopted  this  act  and  com- 
plied with  the  provisions  hercih  contained."    ^ 

It  thus  appears  that  the  chaHer  of  the  company, 
by  adopting  the  provisions  of  the  act  of  1809,  became 
subject  to  a  reserved  power  of  the  Legislature  to 
make  further  provisions  and  regulations  for  the  man- 
agement of  the  business  of  the  corporation  and  for 
the  government  thereof,  or  wholly  to  repeal  the  act 
or  any  part  thereof  establishing  the  corporation. 
This  reservation  of  the  power  was  a  part  of  the  con- 
tract. 

But  it  is  contended  by  the  company  that  the  repeal 
fft  the  act  of  1809,  by  the  act  of  1829,  was  a  revocation 
or  surrender  of  this  reserved  power. 

We  cannot  so  regard  it.  The  charter  of  the  com- 
pany adopted  the  provisions  of  the  act  of  1809  as  a 
portion  of  itself,  and  those  provisions  remained  a  part 
of  the  charter  notwithstanding  the  subsequent  repeal 
of  the  act.  The  act  of  1829  reserved  a  similar  power 
to  amend  or  repeal  that  act  at  the  pleasure  of  the  Leg- 
islature, and  declared  that  all  corporations  established 


under  it  should  cease  and  expire  at  the  same  time 
when  the  act  should  be  repealed.  It  can  hardly  be 
supposed  that  the  Legislature,  when  it  reserved  such 
plenary  powers  over  the  corporations  to  be  organized 
under  the  new  act,  intended  to  relinquish  all  its  power 
over  the  corporations  organized  under  or  subject  to 
the  (Provisions  of  the  former  act.  The  qualification 
of  the  repeal  of  the  act  of  1809  before  referred  to 
seems  to  be  intended,  not  only  to  continue  the  ex- 
istence of  the  corporations  subject  to  it  in  the  enjoy- 
ment of  all  their  privileges,  but  subject  to  all  their 
liabilities,  of  which  the  reserved  legislative  control 
was  one. 

If  this  view  is  correct,  the  Legislature  of  Maasaohu- 
setts  had  reserved  complete  power  to  pass  any  law  it 
saw  fit,  which  might  affect  the  powers  of  the  plaintiff 
in  error. 

But  there  is  another  question  in  the  case  which,  as 
it  seems  to  us,  is  equally  decisive. 

The  plaintiff  in  error  was  incorporated  **  for  the  pui^ 
pose  of  manufacturing  malt  liquors  in  all  their  va- 
riety," it  is  true;  and  the  right  to  manufacture,  un- 
doubtedly, as  the  plaintiff's  counsel  contends,  included 
the  incidental  right  to  dispose  of  the  liquors  manu- 
factured. But  although  this  right,  or  capacity,  was 
thus  granted  in  the  most  unqualified  form,  it  cannot 
be  construed  as  conferring  any  greater  or  more  sacred 
right  than  any  citizen  bad  to  manufacture  malt  liquor ; 
nor  as  exempting  the  corporation  from  any  control 
therein  to  which  a  citizen  would  be  subject,  if  the  in- 
terests of  the  community  should  require  it.  If  the 
public  safety  or  the  public  morals  require  the  discon- 
tinuance of  any  manufacture  or  traffic,  the  hand  of 
the  Legislature  cannot  be  stayed  from  providing  for 
its  discontinuance,  by  any  incidental  inconvenience 
which  individuals  or  corporations  may  suffier.  All 
rights  are  held  subject  to  the  police  power  of  the 
State. 

We  do  not  mean  to  si^  that  property,  actually  in 
existence,  and  in  which  the  right  of  the  owner  has  be- 
come vested,  may  be  taken  for  the  public  good  with- 
out due  compensation.  But  we  infer  that  the  liquor 
in  this  case,  as  in  the  t;ase  of  Dartemeyer  v.  The  SUUe 
of  loiooy  18  Wall.  129,  was  not  in  existence  when  the 
liquor  law  of  Massachusetts  was  passed.  Had  the 
plaintiff  in  error  relied  on  the  existence  of  the  prop- 
erty prior  to  the  law,  it  behoved  it  to  show  that  fact. 
But  no  such  fact  is  shown,  and  no  such  point  is  taken. 
The  plaintiff  in  error  boldly  takes  the  ground  that, 
being  a  corporation,  it  has  a  right,  by  contract,  to 
manufacture  and  sell  beer  forever,  notwithstanding, 
and  in  spite  of  any  exigencies  which  may  occur  in  the 
morals  or  the  health  of  the  community  requiring  such 
manufacture  to  cease.  We  do  not  so  understand  the 
rights  of  tne  plaintiff.  The  Legislature  had  no  power 
to  confer  any  such  rights. 

Whatever  differences  of  opinion  may  exist  as  to  the 
extent  and  boundaries  of  the  police  power,  and  how- 
ever difficult  it  may  be  to  render  a  satisfactory  de- 
finition of  it,  there  seems  to  be  no  doubt  that  it  does 
extend  to  the  protection  of  the  lives,  health  and  prop- 
erty of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals.  The  Legislature  cannot, 
by  any  contract,  divest  itself  of  the  power  to  provide 
for  these  objects.  They  belong  emphatically  to  that 
class  of  objects  which  demand  the  application  of  the 
maxim,  aahiB  populi  suprema  lex.  Ajid  they  are  to  be 
attained  and  provided  for  by  such  appropriate  meaoB 
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as  the  legislative  discretion  may  devise.  That  di^ore- 
tiou  can  no  more  be  bargained  away  than  the  power 
itself.    Boyd  v.  Alabama,  94  Q.  S.  650. 

Since  we  have  already  held.  In  the  case  of  Barten\eyer 
T.  Iowa,  that  as  a  measure  of  police  regulation,  looking 
to  the  preservation  of  public  morals,  a  State  law  pro- 
hibiting the  manufacture  and  sale  of  intoxicating 
liquors  is  not  repugnant  to  any  clause  of  the  Constitu- 
tion of  the  United  States,  we  see  nothing  In  the  pres- 
ent case  that  can  afford  any  sufficient  ground  for  dis- 
turbing the  decision  of  the  Supreme  Court  of  Massa- 
chusetts. 

Of  course,  we  do  not  mean  to  lay  down  any  rule  at 
variance  with  what  this  court  has  decided  with  re- 
gard to  the  paramount  authority  of  the  Constitution 
and  laws  of  the  United  States  relating  to  the  regula- 
tion of  commerce  with  foreign  nations  and  amongst 
the  several  States,  or  otherwise.  Brown  v.  Maryland, 
12  Wheat.  419;  License  Cases,  6  How.  594;  Passenger 
Cattes,  7  id.  283;  Henderson  v.  Mayor  of  New  York,  92 
U.  S.  269;  Chy  Lung  v.  FreeinaJi,  id.  276;  Railroad  Co. 
V.  Van  Husen,  95  id.  465;  etc.,  etc.  That  question 
does  not  arise  in  this  case. 

The  judgment  was  affirmed. 


RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OP  OHIO.    SUPREME  COURT  COM- 
MISSION OF  OHIO.* 


1.  Equity  will  tiot  relieve  against  mere  morcd  wrong. 
—The  fraud  against  which  equity  will  grant  relief, 
notwithstanding  the  statute  of  frauds,  consists  in  the 
refusal  to  perform  an  agreement  upon  the  faith  of, 
which  the  plaintiff  has  been  misled  to  his  injury,  or 
the  defendant  has  secured  an  unconscionable  advant- 
age, and  not  in  the  mere  moral  wrong  involved  in  a 
refusal  to  perform  a  contract,  which,  by  reason  of  the 
statute  of  frauds,  cannot  be  enforced  by  action.  Wat- 
soryy.  Erb  {Com.), 

2.  Failure  to  fulfill  verbal  agreement  as  to  purchase  of 
land:  where  equity  wiU  not  interfere.— A,  in  pursuance 
of  a  parol  agreement  for  that  purpose  with  B,  who  de- 
sired to  become  the  owner  of  a  certain  tract  of  land 
adjoining  his,  and  for  personal  reasons  was  not  to  be 
known  in  the  transaction,  but  was  to  save  A  harmless 
from  all  loss  or  trouble,  purchased  the  land,  made  a 
cash  payment  thereon,  took  the  title  in  fee  to  himself 
as  per  the  agreement,  and  gave  to  the  seller  his  own 
several  promissory  notes  and  mortgage  back,  to  secure 
the  deferred  payments.  After  contracting  for  the 
land,  but  before  making  the  cash  payment,  or  receiv- 
ing the  title,  A  repudiated  his  agency  and  gave  notice 
to  B  that  he  would  purchase  for  himself  with  his  own 
money,  and  refused  to  receive  from  B  the  money  to 
make  the  cash  payment,  but  consummated  the  pur- 
chase for  himself.  Held,  that  the  breach  of  the  ver- 
bal contract  to  convey  to  B  is  not  such  a  fraud  upon 
him  as  authorizes  a  court  of  equity  to  decree  a  trust 
in  the  land  and  compel  its  execution.  lb.  Decided 
June  5, 1878. 

FIRE  INSUKANCB. 

Condition  avoiding  policy  in  case  of  change  of  posses- 
sion may  be  waived  by  verbal  contract  of  company's 
agent.— A.  policy  of  insurance  issued  to  a  mortgagee 


contained  a  stipulation  that  the  insurance  might  be 
terminated  at  any  time  at  the  request  of  the  assured, 
the  company  only  retaining  customary  short  rates; 
also,  that  if  any  change  took  place  in  the  title  or  pos- 
session, the  policy  should  be  void.  Without  the 
knowledge  of  the  company,  the  owner  sold  and  con- 
veyed the  property  and  satisfied  the  mortgage.  Held, 
that  a  subsequent  assignment  of  the  policy  by  the 
mortgagee  to  the  purchaser,  and  a  verbal  agreement 
between  the  latter  and  an  agent  of  the  company,  hav- 
ing power  to  make  contracts  and  issue  policies,  that 
such  assigned  policy  shall  have  the  force  and  efifect  of 
a  new  policy  to  the  purchaser,  will  bind  the  company. 
Amazon  Insurance  Co,  v.  WaU  (Court).  Decided  June 
4,  1878. 

BI4ANBER. 

1.  Evidence:  charge  of  want  of  chastity:  specific  im- 
moral acte.— In  an  action  of  slander  by  a  woman, 
where  the  alleged  defamatory  words  impute  to  her  a 
want  of  chastity,  specific  acts  of  sexual  intercourse 
by  her  cannot  be  given  in  evidence,  for  any  purpose, 
under  the  issue  made  by  a  general  denial.  DuvcU  v. 
Davey  (Com.). 

2.  General  reputation  of  plaintiff  for  unchastity  may 
be  shown. — Where  the  slanderous  words  set  out  in  the 
petition  charging  the  plaintiff,  a  female,  with  a  want 
of  chastity,  under  such  Issue  It  Is  competent,  in  miti- 
gation of  damages,  to  show  that  plaintiff's  general 
reputation  for  chastity  at  and  prior  to  the  speaking  of 
the  words  was  bad.  {Dewilt  v.  Greei field,  5  Ohio,  225, 
overruled.)  lb.    Decided  May  29,  1878. 

STATUTE  or  LIMITATION. 

Does  not  apply  to  foreign  judgment.— The  limitation 
of  ten  years  prescribed  by  the  18th  section  of  the  Code 
of  Civil  Procedure  Is  not  applicable  to  an  action 
brought  on  a  judgment  rendered  in  another  State  or 
Territory.  Fries  v.  Mack  (Com.).  Decided  June  5, 
1878. 


♦  To  appear  In  30  and  31  Ohio  St.  Reports.    From  E.  De- 
witt,  Esq.,  State  Reporter. 


RECENT  BANKRUPTCY  DECISIONS. 

ACTION. 

To  obtain  possession  of  property:  inability  to  give 
bonds:  injunction.— The  assignee  cannot  maintain  a 
suit  In  equity  to  obtain  possession  of  property  alleged 
to  belong  to  the  estate ;  the  remedy  is  at  law.  Where 
the  party  in  possession  claims  title  to  the  property, 
the  Inability  of  the  assignee  to  give  the  requisite 
bonds  In  an  action  of  replevin  will  not  entitle  him 
to  an  Injunction  to  prevent  its  removal.  U.  S.  Dlst. 
Ct.,  Oregon.  In  re  Oregon  Iron  Works,  17 Nat.  Bankr. 
Reg.  404. 

CONFLICT  OF  LAW. 

Promissory  note  negotiated  through  broker:  sale  to 
party  in  another  State.— The  bankrupts  made  cer- 
tain notes  for  the  accommodation  of  W.  &  Co.,  who 
placed  them  In  the  bands  of  brokers  for  sale  as  busi- 
ness paper.  The  brokers  then  wrote  to  the  New  Ha- 
ven Trust  Company,  inclosing  the  notes  and  asking 
if  It  would  take  them.  The  Trust  Company  returned 
a  check  on  a  bank  in  New  York  for  the  amount  of  the 
notes  less  a  discount  of  ten  per  cent.  Held,  that  the 
notes  were  governed  by  the  law  of  New  York;  that 
they  had  their  Inception  when  negotiated  to  the  Trust 
Company  and  are  usurious  and  void.  U.  S.  Dist.  Ct., 
8.  D.  New  York.  In  re  Dodge,  17  Nat.  Bankr.  Reg. 
604. 
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KSTOPP1EL. 

Entries  on  hooks  of  bankrupt:  making  notes  payable 
to  another  party:  claim  proved  against  c«tate.— Entrieg 
of  aocommodation  uotes  iu  the  books  of  the  bank- 
rupt ajiraiust  the  payee  will  uot  estop  the  bankmpt  nor 
his  trustee  from  disputiiiK  the  claim  of  a  holder  of 
such  uotes.  The  making  of  notes  payable  to  another 
party  has  never  been  held  to  be  such  a  represeutatiou 
as  estops  the  maker  from  showing  that  they  were  ao- 
commodation paper,  even  iu  favor  of  one  to  whom 
the  payee  has  represented  them  to  be  business  paper 
and  who  took  them  in  |good  faith  on  such  representa- 
tions. The  trustee  is  not  estopped  from  disputing  the 
claim  of  the  holder  of  the  notes,  by  reason  of  his  hav- 
ing proved  them  against  the  estate  of  the  payee  in 
bankruptcy,  where  the  holder  has  not  upon  the  faith 
thereof  parted  with  his  money  or  changed  his  position 
as  to  such  notes.  U.  S.  Dist.  Ct.,  S.  D.  New  York. 
In  re  Dodge,  17  Nat.  Bankr.  Reg.  604. 


Sale  by  one  partner  to  auothfr  where  firm  is  insohentf 
not.^Ai  the  advice  of  one  of  their  creditors,  V.  sold 
out  his  interest  in  the  firm  to  his  partner  B.,  B.  ag^^ee- 
ing  to  pay  all  the  firm  debts  and  giving  Y.  his  notes  for 
$300.  This  was  done  upon  the  representation  that  the 
creditor  would  in  that  event  give  time.  Instead  of  so 
doing,  however,  he  immediately  entered  Judgment 
upon  a  warrant  of  attorney  held  by  him,  and  levied 
on  the  goods  in  B.*8  possession.  Afterward  B.  was 
adjudicated  bankrupt  at  the  petition  of  the  firm  cred- 
itors and  V.  Another  creditor,  G.,  who  had  obtained 
a  judgment  against  the  firm  then  levied  upon  the  goods 
held  by  the  sheriff  under  the  former  levy.  The  as- 
signee afterward  recovered  possession  of  the  proceeds 
of  the  property  levied  npon.  In  a  suit  by  G.*8  as- 
signee to  establish  a  Hen  by  virtue  of  his  levy,  held^ 
that  the  levy  having  been  made  after  adjudication,  no 
lien  could  attach  unless  the  sale  to  B.  was  fraudulent 
iu  fact,  or  by  necessary  construction  of  law,  so  that 
the  goods  still  remained  firm  assets  and  firm  property. 
A  sale  of  his  interest  for  a  valuable  consideration  by 
one  partner  to  the  other,  where  the  firm  is  insolvent, 
does  not  of  itself  constitute  fraud.  U.  8.  Dist.  Ct.. 
W.  D.  Michigan.  Russell  v.  IfcCord,  17  Nat.  Bankr. 
Reg.  608. 

PBSFEKRBD  OLAIM. 

Debt  due  State,— The  warden  of  the  Clinton  State 
Prison  sold  to  the  bankrupts  certain  merchandise 
which  at  the  time  was  the  property  of  the  State,  and 
proved  the  claim  as  a  debt  due  him  as  agent  and  war- 
den of  the  prison.  Held^  that  the  debt  was  in  fact  a 
debt  to  the  State  and  as  such  entitled  to  priority.  U. 
8.  Dist.  Ct.,  N.  D.  New  York.  In  re  MiUer,  17  Nat. 
Bankr.  Reg.  402. 

U8DRT. 

Expunging  claim  tainted  with :  accommodation  paper : 
burden  of  proof  .—Where  an  assignee  in  bankruptcy 
moves  to  expunge  a  claim  on  the  ground  of  usury,  al- 
leging that  a  promissory  note  on  which  the  claim  is 
founded  was  made  or  indorsed  by  the  bankrupt  for 
the  aocommodation  of  another  person  and  took  its  in- 
ception in  the  hands  of  the  present  holder,  who  ob- 
tained the  same  at  a  discount  of  more  than  the  lawful 
rate  of  interest,  held,  that  the  assignee  must  show 
clearly  that  the  note  was  aocommodation  paper.  U. 
8.  Dist.  Ct.,  8.  D.  New  York.  In  re  ManyJtMarshaU, 
17  Nat.  Bankr.  Reg.  6U. 


UNITED  STATES  SUPREME  COURT  ABSTRACT. 

CONSTITDTIONAI.  I*AW. 

City  orditiance  forbidding  steam  on  raUroads  in  city : 
validity  of.— A  railroad  company  chartered  by  the  State 
of  Virginia,  and  permitted  by  the  oommou  counoil  of 
Richmond  to  construct  its  road  into  said  city  and  to 
use  locomotives  propelled  by  steam  thereon,  and 
which  had  made  certain  improvements  asked  for  by 
the  city  as  a  condition  and  consideration  for  the  con- 
struct ion  and  use  of  its  road,  thereafter  changed  ita 
main  line  to  another  route.  Thereafter  the  oommou 
council  passed  an  ordinance  forbidding  the  use  of 
steam  by  said  company  in  certain  parts  of  the  oity. 
The  charter  of  the  comjMuiy  in  terms  subjected  it  to 
the  government  of  the  city  in  respect  to  the  use  of  the 
road  when  constructed.  Held,  that  the  ordinance  was 
not  invalid  either  as  impairing  the  obligations  of  a 
contract  or  as  depriving  the  company  of  its  property 
without  due  process  of  law,  or  as  denying  the  com- 
pany of  the  equal  protection  of  the  laws.  Judgment 
of  Supreme  Court  of  Appeals  of  Virginia  affirmed. 
Richmond,  Fredericksburg  and  Potomae  Raiiroad  Co.^ 
plaintiff  in  error,  v.  City  of  Richmond.  Opinion  by 
Waite,  C.  J. 

OBIMINAIi  LAW. 

L  Indictment  under  R.  S.,  S  3266,  for  iUicit  distOUng 
—  Under  the  provision  of  section  S266  of  the  United 
States  Revised  Statutes,  an  indictment  charging  that 
the  defendant  **  did  knowingly  and  unlawfully  cause 
and  procure  to  be  used  a  still,  boiler,  and  other  vessel^ 
for  the  purpose  of  distilling,  within  the  intent  and 
meaning  of  the  Internal  Revenue  Laws  of  the  United 
States,  in  a  certain  building,  and  on  oertaiu  premises, 
where  vinegar  was  manufactured  and  produced,  against 
the  peaoe  of  the  United  States  and  their  dignity,  and 
against  the  form  of  the  statute  of  i,he  said  United 
States  in  such  case  made  and  provided,"  is  insufficient ; 
it  is  not  enough  to  charge  the  offense  in  the  words  of 
the  statute.  Held,  also,  that  it  is  not  essential  to  aver 
in  terms  that  the  spirits  distilled  were  alcoholic.  On  a 
certificate  of  division  from  U.  8.  Circuit  Court,  E.  D. 
New  Y'ork.  Judgment  against  defendant.  United 
States  V.  Simmons.    Opinion  by  Harlan,  J. 

2.  Indictment  under  Revised  Statutes,  I  328L—  One 
count  based  upon  section  8881  of  the  United  States 
Revised  Statutes  charged  that  the  defendant  '*dld 
knowingly  and  unlawfully  engage  in  and  cany  on  the 
business  of  a  distiller,  within  the  intent  and  meaning 
of  the  Internal  Revenue  Laws  of  the  United  States, 
with  the  intent  to  defraud  the  United  States  of  the 
tax  on  the  spirits  distilled  by  him,  against  the  peace/* 
etc.  Held,  that  this  count  contained  an  averment  of 
an  unlawful  act  and  was  sufficient  to  authorize  judg- 
ment thereon.  lb. 

DBFENSB. 

Payment  of  debt  due  citieen  of  United  States  to  Con- 
federate government  not.— In  an  action  for  goods  sold 
in  1861,  the  defendant  set  up  that  from  1861  to  1865 
plaintiff  was  a  resident  of  Pennsylvania,  one  of  the 
United  States,  and  defendant  was  a  resident  of  Vir- 
ginia, which  was  under  the  government  of  the  Con- 
federate States,  a  belligerent  at  war  with  the  United 
States.  That,  by  a  law  of  the  Confederate  States, 
plaintiff's  debt  was  sequestrated,  and  defendant,  under 
a  penalty,  compelled  to  pay  the  same  to  the  Confeder- 
ate government.  Held,  no  defense  to  the  action. 
Order  of  Supreme  Court  of  Appeals  of  Virginia  re- 
versed. WilUams,  plaintiff  in  error,  y.Brt^.  Opinion 
by  Field,  J.  ^->.  j 
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COUET  OF  APPEALS  ABSTRACT. 

APPEAIi. 

To  Court  of  Appeals  of  case  imolving  less  (/mm*  $600: 
case  involving  iiUe  to  real  estate.— In  order  to  author- 
ize au  appeal  to  the  Court  of  Appeals,  where  the 
amount  in  ooutroversy  is  less  than  $500,  on  the  ground 
that  the  action  is  one  affecting  the  title  to  real 
property  or  an  interest  therein,  it  is  not  sufficient 
that  the  action  relates  to  real  property,  or  in  some  way 
affects  it,  it  must  itself  affect  the  title  or  an  interest 
therein.  Therefore  an  action  to  have  an  assessment  on 
real  property  declared  void  does  not  affect  the  title  to 
the  property,  and  if  the  amount  involved  is  less  than 
$600  an  appeal  is  not  allowable.  Appeal  disminsed. 
Nichols  V.  Voorhis,  Opinion  per  Curiam. 
iDecided  May  21, 18TO.    Reported  below,  9  Hun,  171.] 

BANKRUPTCY. 

Discharges  attachment  by  operation  of  law :  attached 
debt  paid  may  be  recovered  by  assignee, — Under  an  at- 
tachment in  a  suit  against  one  Terkes,  a  debt  due  from 
defendant  to  Yerkes  was  seized.  Bankruptcy  pro- 
ceedings had  been  commenced  against  Terkes,  but 
plaintiff  knew  nothing  of  them  and  paid  the  debt  to 
the  sheriff  who  levied  the  attachment.  The  bank- 
ruptcy proceedings  were  commenced  within  four 
months  of  the  issue  of  the  attachment.  Held,  that  the 
bankruptcy  proceedings  dissolved  the  attachment  by 
operation  of  law,  and  without  any  order  of  the  court 
that  the  payment  of  the  debt  by  defendant  did  not 
relieve  him  from  liability  therefor,  and  that  the  as- 
signee in  bankruptcy  of  Yerkes  could  recover  the 
amount  of  the  debt  from  him.  Judgment  below  af- 
firmed. DuffUldt  assignee y  v.  Hwton,  Opinion  by 
AUen,  J. 
[Decided  Apnl  2, 1878.    Reported  below,  10  Hun,  140.] 

CORPORATION. 

Liability  of  stockholder:  extingtUshment  o/.— Where 
a  stockholder  in  a  manufacturing  corporation  formed 
under  the  act  of  1848,  loaned  money  upon  an  indorsed 
note  of  the  corporation  to  the  extent  of  the  amount 
of  his  stock,  which  note  was  prosecuted  to  judgment 
and  an  execution  was  returned  unsatisfied,  held^  that 
the  liability  of  the  stockholder  for  the  debts  of  the 
company  was  extinguished.  Judgment  below  af- 
firmed. Ag<Ue  V.  Sands.  Opinion  by  Miller,  J. 
[Decided  Biay  21, 1878.] 

DSID. 

1.  Constrtuition  of:  clause  controUing  details  of  de- 
scription.— After  particularly  mentioning  the  bounda- 
ries, etc.,  of  a  tract  of  land  conveyed,  the  description 
in  a  deed  closed  thus :  **  The  premises  hereby  intended 
to  l>e  conveyed  being  the  east  half-  part  of  the  farm 
whereon  Johnson  Babcock,  now  deceased,  formerly 
lived,*'  etc.  if  eld,  that  this  clause  wodld  have  a  con- 
trolling effect  on  the  details  of  the  description,  and 
the  deed  would  not  convey  any  more  than  the  east 
half  of  the  farm  mentioned.  Judgment  below  af- 
firmed.   Ousby  V.  Jones.    Opinion  by  Polger,  J. 

2.  Adverse  possession:  fence  qff  of  W»ie.— Where  a 
division  fence  was  built  off  the  true  line,  but  did  not 
extend  along  the  whole  line,  and  there  was  no  fence 
or  other  visible  line  of  demarkation  between  the  ad- 
joining premises,  heid,  that  an  acquiescence  by  the 
adjoining  owners  In  the  location  of  the  fence  could 


not  be  held  au  acquiescence  in  an  invisible  line  con- 
tinued in  the  same  course.  lb. 

8.  Adverse  possession:  mere  claim  of  title  does  not 
CAmstitute. — An  owner  of  land  claimed  continually 
that  the  building  of  a  neighbor  was  located  over  on  to 
his  land.  Held,  not  an  adverse  holding  of  the  land 
built  on.  lb. 
[Decided  May  21,  1878.    Reported  below,  4  Hun,  428.] 


1.  Judgment  of,  in  courts  of  dornicile  of  parties :  de- 
cision of  State  court  as  to  validity  of  its  lawn  under  its 
oum  Constitution  conclusive.  — Where  a  court  of  Louisi- 
ana authorized  by  valid  statutes  of  that  State  to  en- 
tertain actions  for  divorce  under  a  law  of  that  State, 
passed  in  1870,  gave  judgment  of  divorce  for  acts  com- 
mitted in  1809,  held,  that  the  courts  of  this  State 
would  not  pass  upon  the  question  whether  the  law 
mentioned  was  Invalid  under  the  Constitution  of 
Louisiana  and  hold  the  judgment  void.  Judgment 
l>elow  affirmed.  Hunt  v.  Hunt.  Opinion  by  Fol- 
ger,  J. 

2.  Jurisdiction:  State  couiis  judges  of  jurisdiction  un- 
der Uieir  oum  laws. — Of  their  own  jurisdiction,  so  far 
as  it  depends  upon  municipal  laws,  the  courts  of  every 
country  are  exclusive  judges.  In  pronouncing  a  judg- 
ment they  of  necessity  decide  in  favor  of  their  juris- 
diction. It  Is  conclusive  if  they  have  jurisdiction  of 
the  subject-matter.  lb. 

8.  Construction  of  statutes  of  a  State:  decision  of 
State  courts  binding  on  other  courts.— The  decisions  of 
the  tribunals  of  a  State  as  to  the  true  construction  of 
the  laws  of  their  own  sovereignty  are  binding  on  the 
Federal  courts  and  upon  the  courts  of  other  States . 
lb. 

4.  Judgment:  in  divorce  against  one  domiciled  in 
State  valid  vHthout  personal  service. — In  a  suit  for  di- 
vorce a  valid  judgment  in  personam  so  as  to  effect  the 
dissolution  of  the  marriage  contract  which  shall  be 
prevalent  everywhere  may  be  rendered  against  a  de- 
fendant not  within  the  territorial  jurisdiction  during 
the  progress  of  the  suit,  if  that  be  the  place  of  his 
citizenship  and  domicile,  though  process  be  served 
upon  him  only  in  some  method  prescribed  by  the  laws 
of  that  jurisdiction  as  a  substitute  for  personal  sef^ 
vice  and  though  he  has  not  voluntarily  appeared.  lb. 
[Decided  January  29, 1878.  Reported  below,  9  Hun, 
022.] 

BSTOPPEIi. 

Giving  undertaking  for  redelivery  in  replevin  estops  de- 
nying possession  — Some  stone  were  lying  upon  ground 
leased  by  plaintiff.  Defendants  sent  men  who  com- 
menced work  cutting  and  carving  the  stone.  Plaintiff 
thereupon  commenced  a  replevin  action,  and  the 
sheriff  took  possession  of  the  stone.  Defendants  gave 
a  statutory  undertaking  in  whfch  it  was  set  forth  that 
the  stone  had  been  taken  fn>m  their  possession,  and 
asking  a  re-delivery  of  them,  and  they  were  re-de- 
livered. Heldt  that  by  giving  the  undertaking  defend- 
ants were  estopped  from  setting  up  that  the  stone  had 
not  been  in  their  possession.  Judgment  below  affirmed. 
Diossy  V.  Morgan,  Opinion  by  Rapallo,  J. 
[Decided  May  21, 1878.] 

FIRE  INSURANCE. 

Conditions  in  policy  as  to  description:  reference  to 

wpplicaUon  ^\ot  in  company's  possession. —  A  policy  of 

I  fire  insurance  upon  buildings  contained  a  provision 
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that  appliosnts  for  insurauoe  mast  state  *"  the  position, 
etc.,  of  all  ooiiti^uous  buildings/'  aud  that  the  **surrej, 
descriptiou  and  representations  shall  be  taken  and 
deemed  to  be  a  part  of  the  policy  aud  a  warranty  on 
tbe  part  of  the  insured."  The  policy,  after  stating  the 
several  amounts  insured  upon  different  buildings,  and 
the  place  where  situated^  added,  *'  As  per  application 
on  file,  No.  12^"  There  was  no  application  on  file  in 
the  insurance  company's  office,  but  in  tbe  office  of  the 
company's  agents  who  issued  the  policy  there  was  an 
old  application  made  by  the  owner  of  the  property  for 
insurance  in  another  company  of  which  they  were  also 
agents.  The  company  issuing  the  policy  in  question 
never  had  the  -  application  and  knew  nothing  of  it. 
Heldy  that  the  reference  in  the  policy  did  not  render 
the  insured  bound  by  the  statements  in  the  old  appli- 
cation, and  the  company  could  not  claim  that  the 
policy  was  void  because  of  misstatements  in  such  appli- 
cation. Judgment  below  affirmed.  VH(i9  ▼.  New 
York  Central  In8.  Co.  Opinion  by  Miller,  J. 
[Decided  February  22, 1878.  Reported  below,  9  Hon, 
121.] 

NSOOTIABUS  INSTBCTXBNT. 

Extending  time  of  payment:  what  is  not:  indorse^ 
meiU :  renetoal  notes. —  Where  it  appeared  that  renewal 
notes  were  left  by  the  maker  at  a  bank  for  the  purpose 
of  taking  up  an  indorsed  note  not  yet  due,  held  by  the 
bank,  and  the  bank  officers  objected  that  the  renewal 
note  was  not  indorsed  by  the  indorser  of  the 
other,  and  the  maker  told  the  bank  officers  to  keep  the 
notes  and  the  indorser  would  come  in  in  a  day  or  two 
and  indorse,  and  the  note  was  accepted  on  that  con- 
dition. Subsequently  a  second  renewal  note,  to  take 
the  place  of  the  first  renewal  note,  was  left  with  the 
bank,  the  same  promise  made  and  the  note  accepted' 
thereunder.  No  indorsement  was  made  on  the 
renewal  notes.  Held,  not  an  extension  of  the  time  of 
payment  of  the  indorsed  note,  nor  a  suspension  of  the 
rigtit  to  prosecute  the  same  so  as  to  discharge  the 
indorser.  (Place  T.McHwaiih,  38  N.Y.  96,  distinguished. 
Judgment  below  affirmed.  Auburn  City  National 
Dank  v.  Uen9iker.  Opinion  by  Miller,  J. 
[Decided  January  29, 1878.] 

ssT-onr. 

Ri{jht  of  municipality  to  set  off  claim  that  the  people  of 
the  State  may  sue  on.—  Chapter  49  of  the  Laws  of  1875 
does  not  deprive  a  municipality  of  the  right  to  set  off 
on  an  action  a  claim  against  the  plaintiff  although  it 
may  arise  out  of  a  transaction  which  might  be  the  sub- 
ject of  a  suit  in  behalf  of  the  people.  The  act  gives  a 
right  of  action  to  the  State  in  certain  cases,  but  it 
does  not  deprive  a  municipality  of  a  right  to  bring  an 
action  In  the  courts  of  this  State  to  recover  Its  funds 
or  property  unlawfully  diverted,  although  proceedings 
in  Its  behalf  may  be  stayed  under  the  provision  of  2d 
section.  Judgment  below  affirmed.  H^ood  v.  Jfayor 
of  New  York,  Opinion  by  Andrews,  J. 
[Decided  May  21, 1878.    Reported  below,  7  Hun,  IM.] 

WILL. 

1.  Testamentary  capacitu :  old  age  and  infirmities 
incident  thereto  not  want  of.— There  is  no  presumption 
against  a  wlU  because  made  by  a  man  of  advanced  age, 
nor  can  Incapacity  be  Inferred  from  an  enfeebled  con- 
dition of  mind  or  body.  Therefore,  where  a  testator 
of  eighty-three  was  shown  to  have  been  subject  to 
disease  for  some  time  before  making  his  will,  to  have 
had  poor  sight  and  a  weakness  of  memory,  but  ooold 


transact  intelligently  such  business  as  he  had  to  do, 
heldy  that  a  want  of  testamentary  capacity  was  not 
shown.  Judgment  below  affirmed.  Horn  v.  PuUman. 
Opinion  by  Andrews,  J. 

2.  Undue  if\/luence:  cha^ige  of  testametUary  intention. 
—  A  change  in  testamentary  intention,  if  made  upon  a 
reason  satisfactory  to  the  testator,  although  it  may 
seem  inadequate  to  a  court  investigating  the  question 
of  undue  influence,  furnishes  of  itself  no  ground  for 
setting  aside  the  will.  The  question  In  all  such  cases 
is,  was  the  will  the  free  act  of  a  competent  testator. 
An  old  man  who  lived  with  his  grandson  became  im- 
pressed with  the  Idea  that  his  children  did  not  wish 
him  to  live  with  them.  His  children  very  seldom 
visited  him,  and  his  grandson  and  wife  took  care  of 
him.  He  frequently  expressed  great  gratitude  for  his 
grandson's  care  and  attention  and  in  his  will  gave  the 
bulk  of  his  property  to  the  grandson.  So  far  as 
appeared  he  acted  freely  in  what  he  did.  Held,  that 
there  was  no  ground  for  refusing  to  admit  the  will  to 
probate.  lb. 
[Decided  January  29, 1878.] 


CX)URT  OF  APPEALS  DBCISIONa 

THE  following  decisions  were  handed  down  Tuesday, 
June  18,  1878: 
Carroll  v.  Waydell,  No.  2S7,  judgment  affirmed;  ou 

opinion  of  court  below. Demarest  v.  Mayor,  etc., 

of  New  York,  No.  246,  judgment  affirmed ;  opinion  by 

Earl,  J. Dunlop  v.  Paterson  Fire  Ins.  Co.,  No.  417, 

order  affirmed;   opinion  by  Folger,  J. Doyle  v. 

Sharp,  No.  241,  judgment  affirmed;  opinion  by  Miller, 

J. Hawks  V.  WInans,  No.  276,  judgment  affirmed  ; 

no  opinion. Hlggins  r.  Murray,  motion  for  re-argu- 
ment, with  $10  costs,  denied;  no  opinion. Hunn  v. 

N.  Y.  C.  &  H.  R.  R.  R.  Co.,  No.  283,  judgment  af- 
firmed; on  opinion  of  court  below. In  re  applica- 
tion of  Attorney-General  v.  Atlantic  Mutual  Life  Ins. 
Co.,  No.  402,  order  affirmed ;  costs  out  of  the  fund  to 
each  party  appearing  at  argument ;  opinion  by  Fol- 
ger, J. In  re  petition  of  Rector,  etc.,  of  St.  Mark's 

Church,   No.  407,   order  affirmed;    no   opinion. 

Kellsy  V.  Dusenbury,  motion  to  dismiss  appeal  denied ; 

no  opinion. Pfohl  v.  Simpson,  No.  155,  judgment 

affirmed;  opinion  by  Folger,  J. Randolph  «.  Bos- 
ton &  Albany  R.  R.  Co.,  No.  266,  judgment  affirmed ; 

no  opinion. Stuart  v.  Palmer,  No.  141,  judgment 

affirmed;   opinion  by  E^l,  J. Weller  v.  Hersee, 

No.  256,  judgment  affirmed;  no  opinion. Wbitoa 

V.  Spring,  No.  253,  judgment  reversed  and  new  trial 
ordered,  unless  plaintiffs  stipulate  to  reduce  their  re> 
CO  very  in  the  sum  of  $566.21,  and  interest  thereon 
from  June  6,  1872,  in  which  event  judgment  as  so 
modified  affirmed,  without  costs  to  either  party  in  this 
court.  Deductions  to  be  made  ratably  from  the  sev- 
eral recoveries;  opinion  by  Earl,  J. 

The  following  order  was  handed  down  on  Friday, 
June  14, 1878: 

Ordered,  That  this  court  take  a  recess  on  the  2l8t 
day  of  June  instant,  until  Monday,  the  16th  day  of 
September  next,  at  10  A.  m.,  and  that  a  new  calendar 
be  made  for  the  session  then  to  be  held.  The  oases 
undisposed  of  on  the  present  calendar  will  be  trans- 
ferred to  the  new  calendar  without  further  notice;  in 
other  cases  notice  of  argument  must  be  filed  with  the 
clerk  on  or  before  the  second  day  of  September  next. 
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NOTES  OF  RECENT  DECISIONS. 

Conflict  of  law  :  statutes  have  no  extra-teb- 
RiTOEtiAL  FORCE.— Acting  under  authority  of  a  statute 
of  Arkansas,  a  probate  court  of  that  State  ordered 
and  adjudged  that  the  disability  of  non-age  of  G.  be 
removed,  **  so  far  as  to  authorize  him  to  demand,  sue 
for  and  receive  all  moneys  belonging  to  him  in  the 
State  of  Missouri,  In  the  hands  of  his  curator  or  any 
other  person,  and  to  execute  releases  therefor  in  the 
same  manner  as  if  he  was  of  full  age.  *'  In  a  suit  brought 
by  G.,  in  Missouri,  against  his  curator,  held^  that  the 
statute  of  Arkansas  was  inoperative  in  Missouri,  and 
that  the  infant  could  not  sue  in  his  own  name.  Sup. 
Ct.,  Missouri,  October  Term,  1877.  State  v.  Bunct 
(Cent.  L.  J.). 

Contract  :  promise  to  pay  debt  when  able.  ~A 
debt  due  plaintiff  from  defendant  was  barred  by  a  dis- 
charge under  the  insolvent  laws  of  Massachusetts. 
Thereafter  defendant  wrote  plaintiff  this :  ''  Tour  ac- 
count will  certainly  be  paid  if  I  live."  Hddt  to  be  no 
more  than  a  conditional  promise  by  defendant  to  pay 
when  he  was  able,  and  no  action  was  maintainable 
without  proof  of  ability  to  pay.  Sup.  Jud.  Ct.,  Mas- 
sachusetts, March,  1878.    Randidge  v.  Lyman. 

Constitutional  law  ;  injuries  to  stock  by  rail- 
roads: ACT  unconstitutional  WHICH  IMPOSES  LIA- 
BILITY WITHOUT  REGARD  TO  CIRCUMSTANCES  OF  KILL- 
ING.—An  act  which  llxes  an  absolute  liability  on  a 
corporation,  to  make  compensation  for  injuries  done 
to  property  in  the  prosecution  of  its  lawful  business, 
without  any  wrong,  fault  or  neglect  on  its  part,  when 
under  the  general  law  of  the  land,  no  one  else  is  liable 
under  such  circumstances,  is  not  *'due  process"  of 
law,  and  is,  therefore,  void.  Sup.  Ct.,  Alabama,  Dec. 
Term,  1877.    Zeigkr  v.  S.  A  N.  R.  R.  Co. 

Criminal  law:  indictment:  variance.— An  In- 
dictment for  the  thoft  of  a  gelding  is  not  sustained  by 
proof  of  the  theft  of  a  ridgling,  or  partly  gelded  horse. 
Ct.  App.,  Texas,  May  15, 1878.  Brisoo  v.  State  (Tex. 
L.  J.). 

Criminal  law:  rape:  force  necessary  to  con- 
stitute.—The  taking  of  improper  liberties  with  a 
female,  whereby  her  sexual  passion  is  excited  so  as  to 
render  her  unable  to  resist  the  solicitations  of  a  man 
with  whom  she  is,  to  allow  carnal  intercourse  with  her, 
no  actual  force  being  used,  is  not  rape.  Sup.  Ct.,  Cali- 
fornia, April,  1878.    People  v.  Royal  (Cal.  L.  Rec). 

Criminal  law:  robbery:  venue.— The  defendant 
committed  a  robbery  in  Fayette  county  while  being  ta- 
ken to  Shelby  county  as  a  prisoner  in  charge  of  an  officer, 
and  the  property  was  recovered  from  him  in  the  latter 
county.  Held,  that  he  carried  the  property  volunta- 
rily into  and  could  be  lawfully  indicted  and  tried  in 
the  latter  county.  Sup.  Ct.,  Tennessee,  April,  1878. 
Margerum  v.  State  (Cent.  L.  .1 .). 

Criminal  law:  trial:  in  misdemeanors  when 
prisoner  nsbd  not  personally  appear:  bail.— 
In  misdemeanor  cases  punishable  only  by  fine,  the  de- 
fendant, if  he  has  given  bail,  may  appear  by  counsel, 
and  the  trial  may  proceed  without  his  personal  pres- 
ence; and  his  counsel  are  not  required  to  bring  into 
court  the  money  **  to  pay  the  fine  and  costs  *'  to  entitle 
him  to  a  trial  in  his  absence.  Where  a  party  charged 
with  a  misdemeanor  punishable  only  by  fine,  appears 
by  counsel,  and  not  in  person,  a  forfeiture  of  his  bail 
bond  cannot  be  legally  taken.  Ct.  App.,  Texas,  April 
18, 1878.    Neaves  v.  StaU  (Tex.  L.  J.). 


PROCEEDING'S  OF  THE  REVISION  COMMITTEE 
OP  THE  SENATE. 

AT  a  meeting  of  the  special  committee  of  the  Sen- 
ate of  this  State  on  the  revision  of  the  statutes, 
held  in  this  city  on  ttie  17th  inst.,  there  were  present 
Senators  Samuel  S.  Edick,  Edwin  Hicks«  and  Charles 
Hughes,  who  constitute  the  entire  committee. 

On  motion  of  Senator  Hicks  the  following  resolu- 
tion was  passed  unanimously : 

Reaolvedj  J^itt,  That  in  the  opinion  of  this  commit- 
tee it  is  not  expedient  that  a  new  Code  of  Civil  Pro- 
cedure be  enacted;  but  it  is  expedient  that  the  Code 
of  Civil  Procedure  now  in  force,  as  sought  to  be 
amended  by  the  Legislature  at  the  session  which  has 
just  closed,  be  retained,  with  such  further  amend- 
ments, if  any,  in  matters  of  detail,  as  may  appear  to 
be  necessary  upon  a  careful  examination  and  review 
thereof,  or  as  the  result  of  tbe  practical  experience  of 
the  l>ench  and  the  bar  thereunder. 

Secondly,  That  in  the  opinion  of  this  comjnittee  the 
said  Code  of  Civil  Procedure  should  be  completed  so 
that  it  will  contain  the  entire  revised  legislation  of 
the  State  upon  the  subject  of  procedure  in  civil  causes, 
and  thereupon  that  the  former  statutes  upon  that  sub- 
ject should  be  repealed ;  for  which  purpose  this  com- 
mittee will  report  at  the  next  session  of  the  Legislature 
a  bill  containing  the  nine  supplementary  chapters  re- 
ported to  tbe  Legislature  at  the  session  which  has  just 
closed  by  the  commissioners  to  revise  the  statutes, 
with  such  amendments  as  may  appear  to  be  expedient 
upon  a  careful  examination  and  review  thereof. 

Thirdly,  That  for  the  purpose  of  assisting  this  com- 
mittee in  preparing  such  bills  as  may  be  necessary  to 
carry  out  the  objects  above  stated,  the  members  of  the 
bench  and  of  the  bar  of  this  State  are  requested  to 
furnish  to  any  member  of  this  committee  any  sugges- 
tions which  may  occur  to  them  for  amendments, 
either  to  the  thirteen  chapters  of  the  Code  of  Civil 
Procedure  now  in  force,  or  to  the  nine  chapters  pro- 
posed to  be  added  thereto. 

Samuel  S.  Edick, 

Chairman  of  Uie  Committee. 


NEW  BOOKS  AND  NEW  EDITIONS. 

0RDR0NAUX*8  JtTDICIAL  ASPECTS  OF  INSANITY. 

CommoUariea  on  the  Lunacy  Laws  of  New  York,  and  on 
the  Judicial  Aspects  of  Inaanity  at  Common  Law  and 
in  Equity,  indudinq  Procedure.  By  John  Ordronaux. 
LL.  D..  State  Commissioner  in  Lunacy,  Professor  of 
Medical  Jurisprudence  in  the  Law  School  of  Columbia 
College,  etc.  Published  by  John  D.  Parsons,  Jr.  Albany, 
1878. 

WE  have  here,  in  a  neat  octavo  volume  of  five  hun- 
dred pages,  a  manual  suitable  as  a  text-book  for 
students,  and  convenient  as  a  work  of  reference  on  its 
particular  topic  to  members  of  both  the  professions, 
of  Law  and  Medicine.  The  book  may  be  consulted, 
with  profit  by  all  who  have  occasion  to  deal  with  ques- 
tions of  mental  incapacity,  either  in  the'  domain  of 
civil  or  of  criminal  responsibility,  or  who  desire,  on 
behalf  of  the  afflicted,  to  Intelligently  avail  them- 
selves of  the  restraints  and  safeguards  which  the  laws 
of  this  State,  in  a  spirit  of  almost  paternal  benevo- 
lence, throw  around  the  persons  and  property  of  those 
who  may  be  suspected  or  adjudged  incapable  of  the 
assertion,  maintenance  or  exercise  of  their  own  rights, 
or  of  the  due  observance  of  the  rights  of  others,  amid 
tbe  excitements  of  every  day  life. 

The  work  appropriately  opens  with  an  introduction 
and  digest  of  adjudicated  principles  in  the  law  of  In- 
sanity, a  thing  we  believe  never  before  attempted  by 
any  writer.  It  consists  of  a  series  of  maxims  of  the 
first  importance,  fortified,  where  of  a  scientific  nature, 
by  citations  of  high  medical  authority,  and  where  of 
a  legal  nature,  by  reference  to  the  cases  wherein  the 
principle  laid  down  has  been  judicially  determined.    A 
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good  ground-work  of  aooepted-genenU  doctrines  is 
thus  presented  to  the  reader  at  the  outset. 

Following  this  are  the  several  chapters  of  the  woric 
proper.  Before  proceeding  to  speak  particularly  of  a 
few  of  the  matters  discussed  therein,  it  may  not  be 
amiss  to  mention  their  subjects  as  tending  to  give  an 
idea  of  the  scope  and  bearing  of  the  work. 

Chapter  I  gives  a  synopsis  of  lunacy  legislation  in 
Great  Britain;  chapter  II,  a  history  of  lunacy  legisla- 
tion in  New  York ;  chapter  III  consists  of  a  copy  of 
our  Revised  Lunacy  Statutes,  with  a  commentary  on 
the  several  sections  and  citations  of  cases ;  chapter  IV 
deafe  with  the  law  as  affecting  habitual  drunkards, 
their  status  being  by  legislation  closely  assimilated  to 
that  of  the  insane;  chapter  V  gives  details  of  special 
acts  relating  to  counties;  chapter  VI  is  devoted  to  the 
whole  subject  of  procedure  in  Lunacy,  and  deals  with 
it  exhaustively;  chapter  VII  relates  to  the  civil  disa- 
bilities of  persons  of  unsound  mind;  chapter  VIII  to 
the  testamentary  capacity  of  persons  of  unsound  mind ; 
chapter  IX  is  devoted  to  the  criminal  responsibility  of 
the  insane ;  while  the  tenth  chapter,  in  the  nature  of 
an  appendix,  consists  of  Forms,  including  those  which 
the  Commissioner  of  Lunacy  is  by  statute  required  to 
prescribe,  and  the  observance  of  which  is  regarded  as 
obligatory  on  those  who  undertake 'to  certify  to  the 
fact  of  insanity. 

At  the  very  l)eginning  of  the  work  it  may  be  ob- 
served that  the  author  looks  with  favor  upon  what 
might  be  called  the  physical  theory  of  insanity,  that, 
namely,  which  regards  aberration  of  mind  as  invaria- 
bly associated  with  disease  of  the  bodily  organs,  and 
which,  theref<»re,  suggests  a  resort  to  the  knowledge 
and  skill  of  physicians  as  aids  both  in  the  making  and 
in  the  administration  of  the  laws  relative  to  lunacy. 
In  his  preface  be  says : 

**It  cannot  be  necessary  to  demonstrate  why,  under 
any  system  of  jurisprudence,  the  Department  of  Lun- 
acy must  always  be  one  dealing  with  problems  of  an 
exceptionally  perplexing  character.  Nor.  again,  that 
in  every  age  it  must  reflect  to  a  high  degree  the  pre- 
vailing ideas  entertained  by  the  medical  philosophy 
of  that  day  touching  those  mysterious  physical  con- 
ditions affecting  both  the  intellect  and  the  moral  affec- 
tions* 

*****  When  great  medical  luminaries,  like 
Mead  or  Sydenham,  believed  in  the  witchery  of  stel- 
lar influences  upon  the  mind,  or  in  the  influence  of 
draperies  of  a  particular  color  upon  the  treatment  of 
disease,  or  upon  this  or  that  occult  and  profane 
agency  as  a  physical  disturber,  it  was  natural  that  the 
authority  whence  the  dogma  sprang  should  have 
given  it  a  standing  in  law  as  well  as  in  medicine.      ♦ 

♦  ♦  And,  despite  exhibitions  of  flagrant  ignorance 
in  self-8tyl«d  experts,  retained  under  the  same  con- 
tract as  attorneys  to  secure  a  verdict  for  their  clients; 
despite  the  confusing  opinions  which  often  disflgure 
the  scientiflc  value  of  such  testimony  because  of  its 
inherent  crudity,  there  is  still  a  growmg  feeling  that 
it  is  a  form  of  evidence  which,  in  the  nature  of  things, 
cannot  be  dispensed  with,  and  which,  therefore,  needs 
to  be  fostered  by  legislation  or  rules  of  procedure  in 
such  a  way  as  to  exclude  the  ignorant  and  pretentious, 
while,  at  the  same  time,  giving  to  the  learned  and 
deserving  a  higher  standing  in  judicature  than  has 
yet  been  accorded  to  them.  Not  until  this  be  done  can 
we  expect  to  see  justice  informed  by  science  through 
the  agency  of  skilled  asseaaors  (not  party  witnesses), 
though  summoned  by  legal  fiction  as  experts  qnoad 
hoc,'' 

And,  again,  at  page  00,  he  expresses  his  satisfaction 
with  the  recent  changes  in  the  law  as  follows: 

"  The  statute  has  very  properly  modified  the  com- 
mon law  procedure  by  substituting  a  commission  of 
expertR  for  a  jury  of  non-experts.  The  experience  of 
every  day  adds  weight  to  the  conviction  that  a  jury 


of  laymen  is  an  unsafe  tribunal  to  which  to  com- 
mit an  issue  of  insanity.  So  far  from  such  a  tri ba- 
nal affording  any  protection  to  personal  liberty  it  hap- 
pens to  operate  so  frequently  in  an  opposite  and  op- 
pressive direction  that  its  findings  have  ceased  to  have 
any  weight  in  the  eyes  of  scientists.  As  an  example 
of  the  perils  to  personal  liberty  from  jury  trials  in 
issues  of  insanitv  may  be  cited  the  report  of  the 
superintendent  of  the  State  Lunatic  Asylum  at  Utica 
for  1872,  which  shows  that  to  this  one  asylum  during 
that  J eAr  fourteen  persons  were  committed  as  luna- 
tics upon  verdicts  of  juries,  none  of  whom  were 
insane,  and  all  of  whom  had  Uy  be  discharged  as  im- 
properlv  and  erroneously  adjudged  so.  In  England, 
such  trial  by  jury  is  very  generally  dispensed  with.*' 

While  firm  in  the  belief  that  the  right  of  trial  by 
jury  is  essential  to  the  full  protection  of  all  other  indi- 
vidual rights,  and  that  it  should  be  available,  in  some 
form,  in  all  emergencies  wherein  a  man  is  sought  to 
be  deprived  of  his  liberty,  we  do  not  think  it  possible 
to  controvert  the  proposition  that,  in  the  ordiuaiy 
course  of  legal  transactions,  much  greater  certainty 
would  be  attainable  in  cases  of  lunacy  by  reference  to 
the  opinion  of  experts  acting  as  a  part  of  the  court 
than  by  any  other  mode  of  adjudication.  And  it  has 
occurred  to  us  that  the  practice  might,  with  appropri- 
ate modifications,  be  extended  with  advantage  to  other 
cases  than  merely  issues  of  insanity.  We  have  often 
thought  that  it  was  a  defect  in  the  law  to  submit 
questions  of  negligence,  for  example,  in  the  use  of 
certain  machinery,  or  in  the  conduct  of  recondite  pro- 
cesses in  the  arts,  to  a  jury  almost  without  knowl- 
edge of  the  meaning  of  the  terms  employed,  and  not 
capable.without  special  education,  of  a  full  understand- 
ing of  the  technical  merits  of  the  question,  on  the  con- 
flicting testimony  of  experts,  who  oftentimes  seemed 
amenable  to  the  criticism  above  suggested,  and  con- 
scious, moreover,  of  the  inability  of  the  jury  to  deter- 
mine, otherwise  than  by  guess-work,  a  fact  which  they 
might  choose  to  put  in  controversy.  lu  the  compli- 
cated conditions  of  modern  society,  and  under  a  sys- 
tem of  division  of  labor  and  a  multiplication  of  avo- 
cations which  never  could  have  been  foreseen  when  the 
insUtation  of  trial  by  jury  was  cast  ii)  its  present 
shape,  large  numbers,  even  of  the  educated  classes  in 
the  community,  must  remain  in  comparative  ignor- 
ance of  details  of  manufacture,  and  almost  as  incom- 
petent to  consider  questions  in  reference  to  them  as 
the  average  layman  to  Interpret  symptoms  of  an  ob- 
scure disease  and  to  group  them  together  so  as  to  grasp 
and  appreciate  their  true  sig^iificance.  Why  should 
not  questions  of  negligence,  and  perhaps  other  ques- 
tions arising  in  reference  to  such  matters,  l>e  submitted 
to  a  jury  of  experts,  on  the  testimony  of  other  ex- 
perts, if  need  be,  and  so  placed  where  they  could 
receive  intelligent  consideration  7  What  reverence  is 
due  to  the  utterances  of  ignorance,  even  though 
declared  oracular  by  express  enactment  or  ancient 
precedent  ?  The  law  should  find  means  to  base  its 
decisions  only  upon  the  highest  evidence  and  the  full- 
est information. 

In  the  consideration  of  the  criminal  responsibility 
of  the  insane  it  is  apparent  that,  while  the  author 
treats  fully  the  subject  in  the  light  of  the  adjudicated 
cases,  without  seeking  to  advocate  any  specific  doc- 
trine, he  yet  incidentally  reveals  his  complacency  at 
the  ameliorations  which  have  been  introduced  into 
our  practice  by  considering  insanity  as  a  disease,  and 
his  regret  at  what  he  evidently  regards  as  a  defection 
from  sound  scientific  views  on  the  part  of  the  Court  of 
Appeals  in  the  case  of  Ftanoaau  against  The  People,  52 
N.  Y.  467,  where  it  was  held  that  **  th$L|e8t  of  rcsponsi- 
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bility  is  theoapaoitj  of  the  defendant  to  distingaish  be- 
tween right  and  wrong  at  the  time  of «  and  with  respect 
to,  the  act  complained  of,  and  that  the  law  does  not 
recognize  a  form  of  insanity  in  which  the  capacity  of 
distinguishing  right  from  wrong  exists  without  the 
power  of  choosing  between  them." 

Against  this  he  sets  the  testimony  of  many  authori- 
ties, and  finally  appeals  to  the  very  consciousness  of 
those  having  dealings  with  the  insane.    Thus,  he  says : 

**  An  hour's  conversation  with  the  insane  in  any  asy- 
lum will  suffice  to  show  that  delusions  are  not  omni- 
pi^esent,  and  that  the  knowledge  of  right  and  wrong  is 
coiuiTion  in  all  forms  of  mental  unsoundness  outside 
of  idiocy  and  dementia.  All  experts  in  insanity  affirm 
this,  and  it  has  also  been  put  upon  record  in  the  most 
emphatic  manner.  Thus :  At  the  annua]  meeting  of 
the  British  Association  of  Medical  Officers  of  Asy- 
lums and  Hospitals  for  the  Insane,  held  in  Loudon, 
July  14, 1864,  at  which  were  present  fifty-four  medical 
officers,  it  was  unanimously  resolved,  *  That  so  much 
of  the  legal  test  of  an  alleged  criminal  lunatic  as  ren- 
ders him  a  responsible  agent,  because  he  knows  the 
difference  between  right  and  wrong,  is  inconsistent 
with  the  fact,  well  known  to  every  member  of  this 
meeting,  that  the  power  of  distinguishing  between 
right  and  wrong  exists  very  frequently  among  those 
who  are  undoubtedly  insane,  and  is  often  associated 
with  dangerous  and  uncontrollable  delusions.'  ** 

The  subject  of  the  definition  and  tests  of  insanity, 
always  an  important  one,  is  treated  in  a  large  and 
generous  way,  and  the  fallacies  likely  to  result  from  an 
exclusive  reliance  upon  any  particular  test  are  exposed. 
He  cites  in  this  connection,  with  approval,  the  declara- 
tion of  Dr.  Ray,  to  this  effect : 

**  Jurists  who  have  been  so  anxious  to  obtain  some 
definition  of  insanity  which  shall  furnish  a  rule  for 
the  determination  of  responsibilitv,  should  under- 
stand that  such  a  wish  is  chimerical  from  the  very  na- 
ture of  things.  Insanity  is  a  disease,  and,  as  is  the 
case  with  all  other  diseases,  the  fact  of  its  existence  is 
never  established  by  a  single  diagnostic  symptom,  but 
by  the  whole  body  of  symptoms,  no  particular  one  of 
which  is  present  in  every  case." 

The  author  does  not  attempt,  on  his  own  account, 
the  oft  attempted  and  always  futile  task  of  reducing 
the  definition  of  insanity  to  some  short,  general  expres- 
sion, thinking  perhaps  as  Hovenden  and  later  authors 
have  thought  in  regard  to  the  definition  of  fraud,  that, 
if  it  were  possible,  it  was  not  desirable.  And,  indeed, 
it  is  difficult  to  see  of  what  utility  it  would  be  except 
to  the  ** cramming"  student  who  desires  to  be  ready 
with  an  answer  to  an  expected  question.  He  has  occa- 
sion, however,  incidentally,  to  refer  to  several  defi- 
nitions which  have  been  offered.  If  we  might  suggest 
an  impression  derived  from  the  perusal  of  those,  it 
would  be  that  insanity  be  declared  to  be  any  thing 
which  was  not  sanity,  leaving  the  latter  to  be  the  sub- 
ject of  definition.  And  some  of  the  definitions  sug- 
gested amount  to  Just  about  this,  except  that  they  do 
not  define  sanity.  Take  for  instance  one  which  is 
cited  as  of  the  best,  that  of  Dr.  Andrew  Combe,  viz. : 
that  "  it  is  the  prolonged  departure,  without  an  ade- 
quate external  cause,  from  the  state  of  feeling  and 
modes  of  thinking  usual  to  the  individual  when  in 
health,  that  is  the  true  feature  of  disorder  in  mind." 
To  recognize  the  uselessness  of  this  definition,  con- 
sider the  multitudinous  processes  through  which  only 
it  could  be  applied  to  a  given  case. 

First  comes  the  determination  of  the  "  state  of  feel- 
ing and  modes  of  thinking  usual  to  the  individual 
when  in  health."  A  tolerably  difficult  thing  we 
should  imagine  it  to  be  for  a  witness  to  testify  as  to 
the  "state  of  feeling."  The  "modes  of  .thinking" 
would  present  an  even  more  serious  obstacle;  direct 


testimony  out  of  the  question.  Nothing  but  elaborate 
statements  of  conduct  in  all  the  relations  of  life,  from 
which  the  **  state  of  feeling  and  modes  of  thinking" 
could  be  inferred  would  help  the  definition.  And 
when  we  remediber  how  constantly  from  motives  of 
policy  or  of  passion  the  outward  expression  and  acts 
are  carefully  modulated  so  as  not  to  express  or  betray 
the  real  "  state  of  feeling  "  or  "  mode  of  thinking,"  or 
so  as  to  suggest  every  thing  but  them,  some  complica- 
tion is  added  to  the  problem.  Then,  there  remains 
the  qualification  expressed,  '*  when  in  health,"  a  mat- 
ter possibly  not  within  the  cognizance  of  those  who 
may  happen  to  be  conversant  with  the  individuars 
daily  walk  in  life.  But  suppose  the  "  state  of  feeling 
and  modes  of  thinking  usual  to  the  individual  when 
in  health  "  to  be  set  forth  in  all  their  amplitude  and 
significance,  what  remains?  Why,  only  to  establish 
that  they  have  been  departed  from  '*  without  an  ade- 
quate external  cause  1 "  That  is,  it  is  for  whoever  is  to 
determine  the  fact  of  insanity,  by  this  test,  to  pass 
upon  the  adequacy  of  the  external  causes  which  have 
led  to  this  modification  of  conduct.  It  is  apparent 
that  in  a  consideration  of  the  adequacy  of  causes  to 
produce  certain  effects,  it  is  understood  that  the  ope- 
ration of  such  causes  upon  an  ordinary  normal  intel- 
lect is  the  standard  to  which  we  are  to  recur.  And 
that  would  bring  us  to  the  consideration  of  what  is 
normal,  a  matter  about  as  difficult  to  define,  and  as 
much  In  need  of  definition  as  what  is  abnormal. 

A  few  words  as  to  the  use  of  the  phrase  "  external 
cause"  and  we  are  done  with  this  definition.  La 
Rochefoucauld  says,  "That  conduct  often  seems 
ridiculous  the  secret  reasons  of  which  are  wise  and 
solid."  A  man  may  for  secret  reasons  which  are 
wise  and  solid  choose  to  feign  insanity,  and  as  in 
such  a  case  it  is  highly  probable  that  no  "  adequate 
external  cause  "  will  be  discoverable  for  the  change  in 
his  state  of  feeling  and  modes  of  thinking  it  will 
come  to  pass  that  he  may  be  adjudged  insane ! —  a  con- 
clusion which  does  not  seem  to  have  occurred  to  the 
commentators  upon  Hamlet's  "distemper." 

But  it  is  not  our  purpose  to  follow  out  further  the 
Indications  of  the  opinions  of  the  author.  He  has  not 
sought  to  make  this  volume  a  vehicle  for  the  advocacy 
of  any  particular  theories,  but  has  designed  and  com- 
pleted a  useful  work.  The  cautions  on  pages  59  and  60 
on  the  gravity  of  the  trust  reposed  in  physicians  by  the 
statute  of  1874,  in  relation  to  the  commitment  of  luna- 
tics ;  on  pages  63  and  64,  in  reference  to  their  deten- 
tion, and  on  pages  74,  75,  76  and  77,  in  reference  to  the 
forms  and  formalities  to  be  observed  by  medical  ex- 
aminers, are  such  as  no  physician  who  deals  with  the 
subject  at  all  can  afford  to  disregard.  J.  N. 

Brooklyn,  N.  Y. 


PoiaLOCK's  Digest  of  the  Law  of  Partnership. 

A  Dtqegt  of  the  haw  of  Partnership.  By  Frederick  Pollock, 
of  Lincoln's  Inn,  Esq..  Barrister  at  Law,  late  Fellow  of 
Trinity  College,  Cambridge:  author  or  Principles  of 
Contract  at  Law  and  in  Equity.  St.  Louis  :  F.  H. 
Thomas  &  Company.  1878. 

This  is  a  handy  volume  on  the  subject  of  partner- 
ship, giving  the  law  relating  thereto  in  the  form  of  a 
code,  similar  to  those  in  criminal  law,  etc.,  of  Mr. 
Stephen,  which  have  now  become  familiar  to  the  pro- 
fession, a  principle  being  stated  and  illustrations  ex- 
plaining it  appended.  We  give  a  single  extract  to 
show  the  manner  in  which  this  is  done : 
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"  Article  45.  Partners  mutt  not  tncike  j^rivnte  gain  hy 
partnership  transactions.  Everj  partner  must  account 
to  the  firm  for  any  benefit  derived  hj  him  from  a 
transaction  concerning  the  partnership.  Illustration 
1:  A,  B  and  C  are  partners  in  trade.  O,  without  the 
knowledge  of  A  and  B,  obtains  for  his  sole  l>eDefit  a 
renewal  of  the  lease  of  tlie  house  in  which  the  part- 
nership business  is  carried  on.  A  and  B  may  at  their 
option  treat  the  renewed  lease  as  partnership  prop- 
erty." 

The  statements  of  principle  appear  to  be  clear  and 
accurate.  For  a  student  or  business  man  desiring  to 
become  familiar  with  the  leading  principles  of  this  im- 
portant branch  of  the  law  we  know  of  no  better  work, 
and  it  will  also  be  found  useful  to  the  practicing  law- 
yer from  its  convenient  form. 

Spaij>iko  on  Copyright. 

Handy  Law  Series.  The  Law  of  (JopyrUfittt  affecting  Ad^ 
mlnietrators^  Aliens,  ete.y  with  practical  forms  and  notes. 
By  Huffli  H.  Spalding,  author  of  Spalding's  Treatises 
upon  the  Law  of  Personal  Property,  etc.  P.  W.  Zeigler 
&  Co. :  Philadelphia. 

This  is  a  summary  in  a  brief  form  of  the  leading 
principles  of  the  law  of  copyright,  designed  for  pr%D- 
tical  use.  It  contains,  in  addition  to  a  statement  of 
the  law,  such  forms  as  are  necessary  in  securing  copy- 
rights, and  also  a  concise  statement  of  the  practice 
and  the  forms  of  pleading  in  actions  for  infringement. 
It  will  be  found  of  use  to  business  men  for  whom  it  is 
chiefly  designed. 

Bradwell's  Rkport  of  Examinations  fob  thk 
Bab,  Volume  VI. 

Report  of  the  examination  of  Law  Studefits  for  admission  to 
the  lUinois  Bar,  in  the  Appellate  CouH  of  lUimjis,  First 
District,  at  UieAprU  term,  1877,  ooutalnlng  all  the  ques- 
tions propounded  by  the  examiners,  the  answers  of 
the  students,  the  remarks  of  the  presiding  Judge,  the 
final  determination  of  the  court,  together  with  the 
rules  of  court  regulating  the  admission  of  students. 
Vol.  VI.  By  Myra  Brad  well.  Chicago  :  The  Chicago 
Legal  News  Company,  1878. 

To  that  large  body  of  young  men  who  are  preparing 
themselves  for  admission  to  the  legal  profession  the 
questions  contained  in  this  volume  must  prove  of  in- 
terest, as  showing  them  what  sort  of  an  examination 
they  are  liable  to  undergo  before  they  can  claim  the 
right  to  practice  before  the  courts.  If  a  student  is 
able  to  answer  correctly  all  the  questions  here  given 
he  need  have  no  fear  of  any  scrutiny  as  to  his  talents 
and  learning  to  which  he  may  be  subjected.  Of 
course  the  same  questions  precisely  will  not  be  put  at 
other  examinations,  but  there  cannot  beany  very  great 
variation.  The  answers  to  the  questions  cannot  be 
relied  on  as  correct,  and  a  student  making  use  of  this 
book  in  preparing  himself  for  the  bar  should  look  out 
his  own  answers.  This  would  be  an  excellent  way  to 
study  law,  much  better  than  reading  text  books. 


CORRESPONDENCE. 

Exemption  from  Justices'  Executions,  and  Chap- 
ter 299  OF  Laws  of  1878. 
To  the  Editor  of  the  Albany  Law  Journal: 

Sir  :  Chapter  157  of  Laws  of  1842,  107  of  1858,  and  782 
of  1866  (comprising  what  is  often  called  "  the  $260  ex- 
emption law  "),  are  all  expressly  repealed  by  chapter 
417  of  1877,  and  so  far  asjl  have  been  able  to  learn,  there 
is  nothing  which  applies  to  justices'  courts  to  take 
their  place.    If  this  is  so,  then  no  property  is  exempt 


from  executions  issued  out  of  justices*  courts  except 
that  mentioned  in  section  168  of  Title  4,  Ch.  II,  Part 
III  of  R.  S.  (Banks*  6th  Ed.,  vol.  3,  p.  422,  §  148)  unless 
be  saved  by  subdivision  6  of  section  8  of  said  chapter 
417,  which  says  that  the  repeal  **  does  not  a£fect  the 
power  or  authority  of  a  court,*'  etc.  Does  this  seem 
broad  enough,  and  is  it  the  intent  to  keep  a  statute 
alive  as  to  some  courts  which  has  been  expressly  re- 
pealed f 

Chapter  299  of  Laws  of  1878  amends  section  870  of 
chapter  416  of  the  Laws  of  1877,  which  contains  but 
four  sections.  Chapter  448  of  1876  (Code  of  Civil  Pro- 
cedure) is  undoubtedly  Intended,  but  Is  the  expressed 
will  of  the  Legislature  sufficiently  intelligible  to  effect 
the  purpose  sought  ?  "  Fbed." 

CoxSACKis,  N.  T.,  June  18, 1878. 


VETO  OF  THE  CODE. 
Stats  or  Nsw  York,  Exbcutiyb  Cbambsr,  ) 
Albany,  June  14, 1878.        ) 
Memoranda  in  brief  of  the  reasons  for  disapprovifm  Senate 
bmNo.  872,  entulM  **  An  Act  amending  the  Code  of  Civa 
Procedure.** 

SEVERAL  acts  amending  single  sections  of  the  Code 
of  Procedure  have  been  passed  and  approved  during 
the  recent  session.  This  bill  contains  about  seventy 
additional  amendments,  and  they  are  made  in  the  same 
form  in  which  amendments  are  usually  made  to  cases 
and  bills  of  exception,  that  is,  striking  out  and  insert- 
ing various  words  and  sentences.  They  do  not  give 
the  section  as  it  will  read  when  amended,  consequently 
it  will  require  two  men  to  apply  the  Code  as  amended 
by  this  bill,  one  to  read  the  sections  as  they  stand,  the 
other  to  read  the  amendments  to  them.  Undoubtedly, 
some  law  book  publisher  will  publish  a  compilation 
undertaking  to  insert  these  amendments  in  their 
proper  places,  bu^  such  compilation  will  not  be  law, 
and  may  not  be  reliable.  The  bill  would  only  add  to 
the  uncertain  condition  in  which  the  Code  now  is. 
The  whole  thing  seems  to  me  so  hopeless  that  the  more 
it  is  worked  at  and  amended,  the  worse  it  becomes. 

L.  Robinson. 


NOTES. 
'^PHE  association  for  the  reform  and  codification  of 
i-  the  law  of  nations  has  issued  in  pamphlet  form  a 
report  of  its  fifth  annual  conference,  held  at  Antwerp 
In  1877.  The  various  addresses  delivered  and  papers 
read  are  reported  either  in  full  or  sufficiently  to  pre- 
sent their  important  points.  The  report  should  be  and 
we  doubt  not  will  be  read  by  all  interested  in  the  sub- 
ject of  international  law. 

A  singular  case  is  on  trial  in  Brooklyn,  where  a  Mrs. 
Malloy  brings  suit  against  St.  Peter's  Roman  Catholic 
church,  of  which  she  is  a  communicant,  for  $10,000 
damages  on  account  of  injuries  received  by  slipping  on 
the  icy  steps  of  the  church.  She  argues  that  as  she 
was  bound  to  attend  mass  under  pain  of  mortal  sin 
the  church  was  bound  to  keep  its  approaches  in  a 
safe  condition. 

The  statutes  of  the  State  of  New  York  for  1876  com- 
prise 418  laws,  as  against  475  last  year  and  871  ten  years 
ago.  The  number  of  acts  signed  by  the  governor  is 
417,  and  one  (known  as  •*  the  pipe-line  bill ")  became  a 
law  without  executive  approval,  by  lapse  of  time. 
Twenty-four  bills  were  vetoed  during  the  session,  ten 
•were  deposited  in  the  secretary  of  Staters  office,  dis- 
approved, ^ith  memoranda  of  objections  attached^  and 
ninety-three  failed  by  expiration  of  time. 
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Tlie  Albany  Law  Journal. 

AlbaiW,  June  29,  1878, 

WITH  this  number  the  seventeenth  volume  of 
The  Law  Journal  is  concluded.  The  index 
will  be  forwarded  with  the  next  number,  and  will 
be  much  fuller  and,  we  trust,  much  better  than  any 
that  have  preceded  it.  With  this  number  is  issued 
the  last  Supplement  of  the  General  Laws,  accompa- 
nied by  the  index,  list  of  titles,  etc.  Bound  copies 
of  the  General  Laws,  including  all  laws  relating  to 
the  city  of  New  York,  are  now  ready,  and  will  be 
forwarded  post  free,  on  receipt  of  $2.00.  This 
volume  contains  all  the  General  and  Public  Laws  of 
the  last  session,  beside  those  relating  to  the  city  of 
New  York ;  and  is  not  only  issued  much  in  advance 
of  the  session  laws,  but  is  cheaper,  more  convenient, 
and  contains  every  thing  of  general  importance. 


CURRENT  TOPICS. 


THE  English  royal  commission  upon  the  subject 
of  extradition  has  just  made  a  report  which 
contains  an  able  exposition  of  the  present  English 
law  and  many  valuable  suggestions  for  its  amend- 
ment. The  most  remarkable  suggestion,  and  one 
not  in  accordance  with  the  views  which  have  usually 
been  expressed  in  England,  is  this,  that  **whena 
man  has  been  surrendered  for  one  offense,  proofs 
having  been  given  that  be  has  committed  another 
extradition  offense,  he  should  be  tried  (if  necessary) 
for  such  second  offense.'*  The  views  of  the  commis- 
sion in  this  respect  do  not  meet  the  approval  of  the 
legal  journals.  The  Law  Times  says:  ** The  prin- 
ciple enunciated  has  a  dangerous  tendency;  the 
prisoner  whose  extradition  is  sought  should  be  as 
certainly  informed  of  the  nature  and  character  of 
the  definite  offense  for  which  he  is  to  be  extradited 
as  a  home  prisoner  is  of  the  charge  of  crime  set 
forth  in  the  indictment  which  he  is  to  answer.  If 
it  is  competent  to  charge  such  a  man  with  a  second 
offense,  why  not  with  a  third  and  so  on  ad  wjinitum^ 
and  once  in  the  hands  of  an  outraged  fatherland, 
charges  not  at  all  germane  to  the  original  offense 
might  be  preferred  in  endless  variety  so  as  to  reduce 
the  prisoner's  chance  of  regaining  his  liberty  to  a 
minimum."  The  report  recommends  that  the  dis- 
tinction between  felonies  and  misdemeanors  be 
abolished,  and  that  offenses  against  person  and 
property,  cases  of  fraud,  offenses  against  the  bank- 
ruptcy laws,  forgery,  and  offenses  relating  to  coin- 
age, all  be  subjects  of  extradition.  It  will  be  seen 
that  the  list  is  much  more  extensive  than  is  em- 
braced in  any  extradition  treaty  now  in  force,  and 
Vol.  17.— No.  26. 


that,  if  the  suggestions  of  the  commissioners  should 
be  carried  out,  hardly  any  wrong-doer  would  find 
refuge  in  England. 

The  commission  only  proposes  to  authorize  a  trial  for 
an  offense  other  than  the  one  for  which  a  criminal  may 
be  extradited,  where  such  offense  is  one  for  which 
extradition  could  be  had ;  but  most  of  the  objections 
apply  here  which  apply  to  trials  for  non-extradi- 
table offenses.  And  this  answer  can  always  be 
made  to  such  a  proposition.  If  the  government 
wishes  the  delivery  of  a  criminal  who  is  charged 
with  more  than  one  offense,  it  can  name  all  the 
offenses  it  is  proposed  to  try  him  for,  when  asking 
his  extradition.  The  person  whose  delivery  is  de- 
manded may  be  able,  in  the  country  from  which  he 
is  taken,  to  prove  his  innocence  of  a  given  charge, 
but  unable  to  do  so  in  the  country  where  he  is  to 
be  tried  on  account  of  the  fact  that  his  material 
witnesses  are  beyond  the  jurisdiction  of  the  court. 
There  are  numerous  other  reasons  against  such  a 
course  which  have  been  set  forth  in  numerous  arti- 
cles upon  the  subject,  which  have  heretofore  ap- 
peared in  our  columns. 


The  heii-s  of  the  late  Stephen  Girard  do  not  mean 
to  permit  the  claimants  for  the  Anneke  Jans  prop- 
erty, or  the  contestants  of  the  wills  of  Mr.  Stewart 
andMr.Yanderbilt  to  possess  all  tlie  notoriety  which 
comes  from  litigations  over  large  estates.  On  the 
19th  inst.  an  action  was  commenced  in  one  of  the 
courts  of  Philadelphia,  to  have  the  will  of  Mr. 
Girard  set  aside.  The  grounds  of  this  proceeding 
are  that  the  trustees  are  not  carrying  out  the  pro- 
visions of  the  will,  and  that  these  provisions  are  so 
uncertain  that  it  is  impossible  for  them  to  do  so. 
We  do  not  anticipate  a  very  successful  result  for  the 
plaintiffs,  but  we  suppose  they  are  differently  ad- 
vised or  they  would  not  have  instituted  their  suit. 


There  is  a  vast  deal  more  legislation  in  this  country 
than  is  needed,  but  the  amount  of  legislation  which 
we  escape  from  is  so  vast  that  we  should  be  thank- 
ful. In  the  session  of  Congress  just  closed,  only  about 
one  bill  in  fifteen  of  those  introduced  became  a  law. 
Nearly  six  thousand  bills  made  their  appearance  in 
one  house  or  the  other.  Many  of  these  related,  of 
course,  to  private  claims,  and  some  of  them  were 
similar  to  other  bills  on  the  same  subjects  already 
pending,  but  there  were  not  a  few  that  sought  to 
radically  change  the  general  laws. 


By  chapter  347  of  the  Lrfws  of  this  State  for  the 
present  year,  it  is  provided  that  it  shall  be  unlawful 
"for  any  savings  bank,  directly  or  indirectly,  to 
receive  from  any  individual  a  deposit  or  deposits  in 
excess  of  three  thousand  dollars, "  etc.  The  attorney- 
general,  in  answer  to  a  communication  from  the  act- 


498 


THE  ALBANY  LAW  JOUIINAL. 


ing  superintendent  of  the  bank  department,  construes 
tliis  to  mean  that  any  single  deposit  shall  not  ex- 
ceed three  thousand  dollars.  That  this  construction 
of  the  statute  is  contrary  to  the  intention  of  the 
person  who  drew  it  is  admitted  by  the  attorney- 
general,  but  he  thinks  that  if  the  Legislature  had 
intended  to  restrict  the  aggregate  deposits  of  one 
individual  to  the  amount  mentioned,  it  would  have 
used  the  phraseology  of  Laws  1875,  chap.  371,  §  23, 
which  restricts  the  *'  aggregate  amount  of  deposits" 
to  $5,000.  xVs  it  appears  to  us,  the  construction  of 
the  attorney-general  is  not  correct.  The  object  of 
the  act  was  to  prevent  the  use  of  savings  banks  by 
large  capitalists,  and,  therefore,  a  limit  was  placed 
upon  the  amount  whi..h  could  be  received  from  any 
one  person.  A  provision  that  no  greater  deposit 
should  be  made  at  one  time  than  the  sum  specified 
would  accomplish  nothing.  Under  the  rule,  there- 
fore, that  such  construction  shall  be  made  as  will 
suppress  the  mischief  aimed  at  by  the  statute,  and 
advance  the  remedy  {Lyde  v.  Bernard^  1  M.  &  W. 
113),  if  the  statute  will  bear  two  constructions,  as 
the  attorney-general  admits  it  will,  the  one  which 
we  have  suggested  should  be  preferred.  But  the 
statute  says  that  a  bank  shall  not  receive  ''  a  deposit 
or  deposits  "  in  excess  of  $3,000.  By  the  use  of  the 
plural  term,  in  addition  to  the  singular,  the  pro- 
vision is  made  applicable  to  successive  deposits. 
Under  the  attomey-generaPs  construction  the  words 
**ar  deposits'*  are  surplusage.  If  they  are  read  so  ad 
to  mean  any  thing,  the  statute  forbids  deposits 
from  one  individual  in  excess  of  $3,000  in  the  ag- 
gregate.   

A  correspondent  (G.  B.)  writes  as  follows :  It  is 
perhaps  now  possible  to  make  a  statistical  con- 
tribution toward  the  settlement  of  the  much  dis- 
puted questions  whether  the  New  Code  is  likely  to 
produce  much  litigation.  Of  course  the  time  is  yet 
too  short  since  it  went  into  effect,  to  speak  conclu- 
sively from  actual  experience.  But  the  Code  has 
been  in  force  nearly  ten  months;  and  reporters 
have  been  vigilant  in  seizing  upon  decisions  made 
under  it,  even  at  Circuit  and  Chambers.  Hun^s  re- 
ports give  the  decisions  of  the  October,  January  and 
March  terms  in  the  First  Department,  the  November 
and  February  terms  in  the  Second,  the  November 
and  January  terms  in  the  Tliird,  and  the  October  and 
January  terms  in  the  Fourth  Department.  Questions 
arising  upon  motions  since  the  Code  took  effect 
have,  therefore,  had  ample  time  to  reach  a  decision 
in  the  General  Term.  Your  own  Joubnal  and  the 
Weekly  Digest  furnish  decisions  upon  motions  in 
the  Court  of  Appeals  and  the  Supreme  Court,  while 
Abbott  and  Howard  have  rivaled  one  another  in 
industry  in  gathering  up  decisions  on  the  New  Code, 
wherever  made.  As  a  result  I  find  that  in  12  Hun, 
18  Hun,  Part  1,  54  How.,  55  How.,  No.  1,  2  and  3, 


Abbott's  New  Cases,  4  Abbott's  New  Cases,  No.  1, 
43  N.  Y.  Superior,  No.  1,  16  and  17  Albany  Law 
Journal,  and  6  and  6  Weekly  Digest,  there  have 
been  published  81  decisions  in  which  the  New  Code 
is  construed  or  referred  to.  This  number  includes 
a  few  decisions  from  the  New  York  Daily  Register. 
These  81  decisions  construe  or  refer  to  03  sections 
of  the  New  Code ;  5  at  least  of  them,  however,  would 
have  arisen  had  the  Old  Code  remained  in  force. 
Several  of  the  cases  contain  a  mere  reference  to  the 
section,  but  can  hardly  be  called  decisions  upon  the 
Code.  On  the  other  hand,  during  the  same  time 
there  have  been  published  about  20  decisions  on 
points  under  the  Old  Code,  which  the  New  Code 
would  have  prevented  the  necessity  of.  There  have, 
moreover,  been  published  since  the  New  Code  went 
into  effect,  515  decisions  upon  questions  of  practice, 
or  which  are  ordinarily  cited  as  such,  which  still  re- 
main of  present  applicability,  but  either  arose  under 
the  Old  Code  or  do  not  turn  upon  the  language  of 
any  Code.  Of  these,  153  are  upon  the  158  sections 
of  the  Old  Code  which  remain  unrepealed. 


NOTES  OF  CASES. 


IN  Davie  v.  Lynch^  2  Texas  L.  J.  347,  decided  by 
the  Court  of  Appeals  of  Texas  on  the  27th  of 
March  last,  it  is  held  that  auctioneers  in  possession 
of  pei*sonal  property  who  sell  and  deliver  the  same 
without  disclosing  the  name  of  their  principal,  are 
liable  upon  an  implied  warranty  of  title,  and  that 
evidence  of  a  local  custom  will  not  be  received  to 
alter  this  rule.  In  Franklyn  v.  Lamondj  4  C.  B.  637, 
it  was  held  that  the  fact  of  selling  as  auctioneers 
was  not  such  an  indication  of  agency  as  to  absolve 
the  defendants  from  personal  responsibility.  The 
disposition  of  the  courts  is  to  apply  the  rule,  that  an 
agent  who  docs  not  disclose  his  agency  may  be  held 
as  principal  to  every  kind  of  business,  even  to  those 
kinds  which  are  of  themselves  agencies.  In  IloU  v. 
liosSyH  N.  Y.  472  ;  13  Am.  Rep.  615,  it  was  applied 
to  an  express  company.  Here  a  draft  drawn  upon 
plaintiffs  was  fraudulently  taken  from  the  post- 
ofiice,  the  indorsement  of  the  payee  forged  thereon 
and  the  same  intrasted  by  the  wrong-doer  to  the 
expi-ess  company  for  collection,  and  was  by  it  pre- 
sented to  plaintiffs,  who  paid  it.  The  company  did 
not  at  the  time  disclose  the  fact  that  it  was  acting 
as  agent.  It  was  held  that  plaintiffs  could  recover 
from  the  company  the  amount  paid.  The  court  here 
said:  '^ It  matters  not  that  the  general  business  of 
the  express  company  was  to  act  as  agent  for  others. 
It  could  have  owned  this  draft  and  have  collected  it 
as  principal.  Knowledge  in  plaintiffs  that  defend- 
ant might  have  acted  as  agent  was  not  enough,  and 
it  was  not  the  duty  of  plaintiffs  to  inquire,  before 
paying,  whether  the  defendant  was  acting  as  principal 
or  agent.   It  was  the  duty  of  defendant,  if  it  desired 
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to  be  protected  as  agent,  to  have  given  notice  of  its 
agency."  See,  also,  SchneU  v.  Stephens,  50  Mo.  379, 
which  was  an  action  against  auctioneers,  upon  an 
implied  warranty  of  title.  The  court  says :  "The  mere 
fact  that  defendants  were  acting  as  auctioneers  was 
not  of  itself  notice  that  they  were  not  selling  their 
own  goods,  and  they  must  be  deemed  to  have  been 
vendors  and  responsible  as  such  for  title,  unless  they 
disclosed  at  the  time  the  name  of  their  principal. 
See,  also,  Snyder  v.  Ilord^  8  Tex.  101 ;  Canal  Bk.  v. 
Bk,  of  Albany,  1  Hill,  287  ^  MilU  v.  Hunt,  17  Wend. 
333,  and  20  id.  431. 

In  Sprague  v.  Dun  et  al.^  decided  by  the  Phila- 
delphia Court  of  Common  Pleas  on  the  6th  of 
April  last,  the  action  was  against  a  well-known 
commercial  agency  which  undertakes  for  a  con- 
sideration to  procure  accurate  information  for 
its  customers  in  regard  to  the  standing,  responsibil- 
ity, means  and  credit,  of  men  in  business  in  the 
United  States  and  Canada.  Plaintiff,  who  was  a 
druggist  and  a  customer  of  this  agency,  inquired 
at  its  office  in  Mobile  with  regard  to  the  credit  and 
character  of  one  Getz.  He  was  informed  that  both 
were  good,  and  was  also  shown  a  book  in  which 
Getz  was  described  as  possessing  a  considerable 
amount  of  real  and  personal  property,  and  as  one 
wlio  might  be  trusted  to  any  reasonable  amount. 
Plaintiff  had  been  for  some  time  associated  in  busi- 
ness transactions  with  Getz,  and  was  in  the  habit  of 
raising  money  with  his  aid  and  extending  a  like 
lielp  to  him.  Plaintiff  claimed  that,  in  consequence 
of  the  information  received,  he  was  led  to  put  his 
name  to  various  accommodation  notes  which  were 
also  signed  or  indorsed  by  Getz,  and  discounted  at 
the  bank,  and  the  proceeds  divided  between  Getz 
and  plaintiff.  Getz  failed  not  long  afterward 
without  paying  any  part  of  these  notes.  The  plain- 
tiff, when  he  made  his  contract  with  the  agency, 
signed  a  stipulation  that  the  information  derived  by 
him  therefrom  would  be  used  exclusively  for  the 
**  legitimate  business  of  his  establishment,"  and  it 
was  claimed  as  a  defense  that  the  floating  of  com- 
mercial paper  was  not  a  part  of  the  legitimate  busi- 
ness of  plaintiff,  and  defendants  were  not  liable  for 
any  loss  that  might  happen  therefrom.  A  further 
defense  was  that  the  representation  as  to  Getz*s 
responsibility  not  being  in  writing,  signed  by 
defendants,  was  void  as  an  agreement  under  the 
statute  and  furnished  no  ground  of  action.  The 
court  said  that  the  first  ground  of  defense  was 
tenable,  but  that  the  second  was  not,  saying  as  to 
the  latter  that  '^  it  is  an  established  rule  that  reme- 
dial statutes  shall  be  read  with  a  due  regard  for  the 
object  which  the  Legislature  had  in  view,  and  this 
in  the  case  of  the  act  in  question  was  not  to  relax 
the  bonds  of  contract,  but  to  guard  against  loose 
and  unfounded  charges  of  fraud — modus  et  contentio 


vincunt  legem — and  the  agreement  into  which  the 
defendants  entered  was  a  waiver  of  the  right  to  take 
advantage  of  the  statute." 


In  Smith  v.  Read,  6  Daly,  33,  the  New  York  Court 
of  Common  Pleas  decides  that  a  boarding-house 
keeper  is  liable  for  the  negligence  of  his  servants  in 
the  care  of  a  boarder's  property.  In  this  case  the 
housekeeper,  employed  by  a  boarding-house  keeper, 
negligently  allowed  a  stranger  to  go  alone  into  a 
boarder's  room  where  he  stole  certain  of  the  board- 
er's property.  The  court  held  that  the  boarding- 
house  keeper  was  liable  to  the  boarder  for  his  loss. 
The  point  in  the  case  is  much  discussed  in  Dausey  v. 
Richardson,  8  El.  &  Bl.  144.  In  that  case  the  ques- 
tion was  whether  the  defendant,  a  boarding-house 
keeper,  was  liable  for  the  loss  of  a  dressing  case  be- 
longing to  a  boarder  which  was  placed  in  the  hall 
just  previous  to  the  departure  of  the  guest,  and  had 
been  stolen  by  a  tliief  who  entered  by  the  hall  door 
that  had  been  negligently  left  open  by  the  boarding- 
house  keeper's  servants.  The  court  were  divided, 
and  no  authoritative  decision  was  made.  In  Holder 
V.  Saulby,  8  C.  B.  (N.  S.)  85,  it  was  held  that 
tlie  keeper  of  a  lodging-house  is  under  no  obliga- 
tion to  take  care  of  his  lodgers'  goods,  and  conse- 
quently is  not  liable  for  their  loss,  but  it  is  inti- 
Qiated  in  the  opinion  of  Erie,  C.  J.,  that  if  the  loss 
results  from  gross  negligence  on  the  part  of  the 
lodging-house  keeper,  he  will  be  Iia))le.  The  lia- 
bility of  an  innkeeper  is  much  greater,  being  that 
of  an  insurer,  and  he  is  bound  to  make  good  any 
loss,  with  some  rare  exceptions.  Hulett  v.  Swift,  33 
N.  Y.  571.  The  court,  in  the  principal  case,  says 
that  every  objection  which  can  be  urged  against 
charging  a  boarding-house  keeper  for  the  loss  of 
his  guest's  goods  will,  upon  reflection,  be  found  to 
apply  with  equal  force  to  the  innkeeper.  And  this 
especially  since  the  statute  of  New  York  gives  him 
a  lien  upon  the  goods  of  his  guest  by  which  he  can 
enforce  summary  payment  of  his  reasonable  charges. 
In  Ingaltbee  v.  Wood,  86  Barb.  452,  the  court,  speak- 
ing of  the  innkeeper's  lien,  says:  **The  lien  and 
liability  must  stand  or  fall  together."  If  the  board- 
ing-house keeper  possesses  the  innkeeper's  lien  he 
must  take  the  innkeeper's  liability,  especially  as  he 
has  the  advantage  over  the  innkeeper  of  being  able 
to  refuse,  at  his  option,  any  applicant  for  board. 
The  rule  imposing  an  extraordinary  liability  upon 
an  innkeeper  had  its  origin  in  a  peculiar  state  of 
society  which  does  not  exist  at  the  present  time,  but 
public  policy  forbids  a  relaxation  in  its  vigor. 
Hulett  V.  Sm/t,  supra.  In  Buddenberg  v.  Benner,  1 
Hilt  84,  the  doctrine  of  the  principal  case  is  as- 
serted, although  it  was  assumed  in  that  case  that 
the  defendant  was  an  innkeeper.    See,  also,  Jones  v. 

Morrill,  42  Barb.  628.  C^r^r^n]^ 
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PAYMENT  OF  NOTES  PAYABLE  AT  BANK. 

IT  is  the  popular  conception  that  a  bank  is  bound 
to  pay  a  note  made  by  one  of  its  customers  and 
payable  at  its  counter,  provided  it  have  sufficient 
funds  of  the  drawer  on  deposit ;  but  tliis,  like  a  great 
many  other  popular  notions  of  law,  if  in  any  respect 
true,  is  subject  to  numerous  limitations  and  excep- 
tions. 

It  is  well  settled  that  the  deposit  of  money  in  a 
bank  generally  creates  simply  the  relation  of  debtor 
and  creditor  between  the  bank  and  the  depositor. 
Marsh  V.  Oneida  Central  Bank,  34  Barb.  298;  Keteh- 
wn  V.  Stevens,  6  Duer,  463;  affirmed,  19  N.  Y.  499; 
Beckwith  v.  Union  Banhy  5  Seld.  211 ;  Commercial 
Bank  v.  Hughes,  11  Paige,  94;  Dykers  v.  Leather 
Manvf,  Baixk,  id.  612;  Bank  of  B^nibUe  v.  Millard, 
10  Wall,  152;  First  Nat.  Banker.  Whitman,  94  U.  S. 
843 ;  jEina  Nat.  Bank  v.  Fourth  Nat,  Bank,  46  N.  Y. 
823;  8.  C,  7  Am.  Rep.  314;  Carr  y.  Nat,  Security 
Bank,  9  Am.  Rep.  6  ;  Case  v.  Henderson,  Sid.  590; 
Be  Bank  of  Madison,  5  Biss.  516.  And  it  has  been, 
therefore,  frequently  held  that  there  is  no  privity 
between  the  holder  of  a  check  and  the  bank  on 
which  it  is  drawn,  and  that,  therefore,  such  holder 
has  no  right  of  action  against  the  bank  for  refusing 
to  pay  the  check  on  presentation.  JStna  Nat,  Bank 
V.  Fourth  Nat,  Bank,  supra;  Carr  v.  Nat,  Security 
Bank,  supra;  Case  v.  Henderson,  supra,  and  the  other 
cases  above  cited.  It  is  held  otherwise  in  Illinois 
and  Kentucky,  but  the  unbroken  current  of  au- 
thority elsewhere  is  to  the  effect  above  stated.  See 
Union  Nat,  Bank  v.  Ocean  County  Bank,  22  Am.  Rep. 
185,  and  note. 

If  a  bank  is  not  bound  to  pay  the  checks  of  its 
customers  it  is  equally  not  bound  to  pay  their  notes 
drawn  payable  at  the  bank .  In  jEtna  Nat,  Bank 
V.  Fourth  Nat,  Bank,  Allen,  J.,  delivering  the  judg- 
ment of  the  court,  said :  **An  acceptance  or  promis- 
sory note  thus  payable  [that  is  payable  at  the  bank] 
is,  if  the  party  is  in  funds,  that  is,  has  the  amount 
to  his  credit,  equivalent  to  a  check ;  and  it  is  in  ef- 
fect an  order  or  draft  on  the  banker,  in  favor  of  the 
holder,  for  the  amount  of  the  note  or  acceptance." 

That  case  shows  very  conclusively  that  a  bank  is 
under  no  legal  obligation  to  a  stranger  holding  a 
note  payable  at  its  counter.  The  facts  were  these : 
The  Florence  Mills  having  a  balance  of  $694  to  its 
credit  with  the  defendant  bank,  sent  to  it  on  April 
2d,  by  mail,  a  check  on  another  bank  for  |4,895, 
with  a  letter  containing  the  direction :  "  Please  credit 
our  account  and  charge  us  our  note  of  $5,000  due 
the  4th  inst.*'  The  check  was  received  and  credited 
on  the  3d,  and  on  the  same  day  the  defendant  paid 
a  past  due  note  of  $5,000  of  the  Florence  Mills,  pay- 
able at  defendant's  bank  and  charged  it  to  the  ac- 
count. On  the  4th  the  plaintiff  presented  the  note 
referred  to  in  the  letter,  and  payment  being  refused, 
brought  suit      The  court  held  that  the  plaintiff 


could  not  recover.  The  learned  judge  remarked 
arguendo  that  ^Hhis  payment  was  valid  as  against 
the  customer  of  the  defendant,  the  maker  of  the 
note,"  but  there  may  be  room  for  doubt  about  that. 
There  was  a  specific  direction  accompanying  the  de- 
posit as  to  its  application,  and  it  is  generally  held 
that  where  moneys  are  deposited  for  a  specific  pur- 
pose with  notice  to  the  bank,  or  where  it  is  accom- 
panied by  specific  directions  as  to  its  application, 
the  bank  is  bound  to  follow  such  directions,  and 
cannot  even  apply  the  deposit  to  a  debt  due  it. 
Bank  of  the  United  States  v.  Macalester,  9  Penn.  St. 
475;  SmuUer  v.  Union  Canal  Co.,  37  id.  68;  Farley 
V.  Turner,  26  L.  J.  Ch.  710.  Thus,  in  Wilson  v. 
Dawson,  52  Ind.  613,  the  principal  on  a  promissory 
note  due  a  bank,  after  maturity  of  the  note,  de- 
posited and  checked  out  more  money  than  was  suf- 
ficient to  pay  the  note,  but  under  a  special  agreement 
with  the  bank  when  the  deposits  were  made  that 
they  were  to  be  used  to  pay  checks,  and  it  was  held 
that  the  moneys  could  not  have  been  applied  on  the 
note,  and  that  a  surety  thereon  was  not  discharged. 
So  if  a  depositor  notify  a  bank  not  to  pay  a  note 
drawn  payable  at  its  counter,  it  is  bound  to  comply. 
Egerton  v.  FuUon  Nat.  Bank,  43  How.  Pr.  216. 

But  the  depositor  only  can  sue  a  bank  for  failing 
to  follow  his  directions  as  to  the  application  of  a 
deposit ;  no  right  of  action  exists  in  the  holder  of  a 
note.  And  it  may  be  doubted  whether  a  bank  would 
be  liable  to  a  depositor  for  failing  to  pay  a  note  or 
check  in  the  absence  of  a  specific  agreement  so  to 
do.  In  TJuUcher  v.  Bank,  5  Sandf.  121,  it  was  held 
that  such  an  agreement  would  be  implied  between 
a  bank  and  its  customers,  but  must  be  proved  as 
between  the  bank  and  those  not  regularly  deal- 
ing with  it. 

It  may  be  stated  as  a  general  rule  that  a  bank  has 
a  right,  in  the  absence  of  instructions  to  the  con- 
trary, to  apply  moneys  on  deposit,  to  the  payment 
of  notes  and  checks  drawn  upon  it,  or  payable  by  it. 
MandeciUe  v.  Union  Bank,  9  Cranch,  9 ;  Oriffin  v. 
Rice,  1  Hilt.  184.  But  the  Supreme  Court  of  lUi- 
nois  seems  to  hold  a  different  view. 

In  Wood  V.  Merchant  Saving  Co.,  41  111.  267,  the 
position  seems  to  have  been  taken  that  a  bank  has  no 
right  to  pay  a  note  payable  at  its  counter  out  of  funds 
on  general  deposit  without  some  special  authority  or 
direction  so  to  do.  The  action  was  on  a  note  payable 
at  the  banking-house  of  one  Conrad,  and  the  de- 
fense was  that  the  maker  had  money  on  deposit 
with  Conrad  when  the  note  was  due ;  that  the  holder 
without  procuring  such  money,  as  he  had  '*  the  right 
and  opportunity"  to  do,  had  the  note  marked 
*  ^  good  "  and  departed,  and  that  afterward  the  banker 
failed.  The  court  said:  *'Had  the  holder  this 
right,  and  had  Conrad  any  authority  whatever 
to  pay  the  note,  out  of  the  funds  on  deposit  in  his 
bank  to  the  credit  of  the  makers?  The  custom 
sought  to  be  established  among  bankers  has  nothing, 
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in  our  judgment,  to  do  with  the  question.  What  is 
the  effect  of  making  a  note  payable  at  a  particular 
place  ?  Was  it  ever  before  heard,  that  the  effect 
was  to  transfer,  ipso  fdcto^  the  money  at  the  place 
belonging  to  the  makers,  absolutely  to  the  holder, 
on  his  presenting  the  note  at  the  place  of  payment? 
There  is  no  such  rule,  in  any  commercial  country, 
of  which  we  have  any  knowledge.  It  is  well- 
settled  doctrine,  in  the  courts  of  England  and  of 
this  country,  and  of  this  court,  that  the  holder  of 
such  paper  is  not  under  any  obligation,  even  to  pre- 
sent the  note  for  payment  when  payable.  The 
maker,  in  an  action  against  him  on  such  note,  may 
plead,  in  bar  of  damages  and  costs,  a  readiness  to 
pay  at  the  time  and  place. 

"  We  do  not  understand  that  the  fact  of  making 
a  note  payable  at  a  particular  place  amounts  to  an 
agreement  that  the  maker  may  make  a  deposit  at 
the  bank  of  the  amount  of  the  note,  and  thus  dis- 
charge his  obligation,  and  that  the  money  so  de- 
posited is  at  the  risk  of  the  holder  of  the  note.  It 
is  a  mere  designation  of  the  place  where  the  note 
is  to  be  paid,  not  of  the  person  to  whom  the  money 
is  to  be  paid.  By  the  terms  of  the  note,  the  money  was 
to  be  paid  by  the  makers  to  the  payee,  not  to  Con- 
rad, but  at  Conrad's  banking-house.  As  put  by  ap- 
pellee's counsel:  "If  the  holder  of  the  note  was 
present,  at  the  time  and  place  of  payment  of  the 
note,  and  the  maker  was  there,  and  tendered  the 
amount,  and  the  holder  refused  to  accept  it,"  this 
would  be  no  bar  to  a  recovery  by  suit ;  and  unless 
the  tender  was  kept  good,  by  bringing  the  money 
into  court,  it  would  not  bar  a  recovery  for  damages 
and  costs.  This  position  is  sustained  by  the  case 
of  BuUerfiM  v.  Kinde,  1  Scam.  445,  where  the 
court  cite  WooUott  v.  Van  Santvoord^  17  Johns.  278 ; 
Caldwell  v.  Camdy,  8  Cow.  271 ;  Stanton  v.  Bishopy 
3  Wend.  20;  Bailey  on  Bills,  203;  4  Litt,  225;  11 
Wheat.  171;  and  Wallace  v.  McConneU,  13  Pet.  136, 
is  referred  to  in  note  by  reporter,  to  the  same  effect. 
To  the  same  point  is  the  case  of  Nmo  Hope  and  Dda- 
ware  Bridge  Co.  v.  Perry  et  al.^  11  HI.  471,  citing  the 
same  cases. 

'•  The  money  on  deposit  with  Conrad  belonged  to 
the  maker  of  the  note  ;  it  was  his  money,  and  under 
his  control.  If  this  be  so,  if  the  holders  of  this 
note  were  under  no  obligation  to  present  this  note 
at  Conrad's  counter,  does  the  fact  that  it  was  pre- 
sented change  the  liability  of  the  parties  in  any  way? 

**  Wherein  consisted  the  *  right  and  opportunity' 
of  the  holder  to  receive  this  money  from  Conrad, 
except  by  the  actual  payment  of  the  money  by  the 
;naker,  by  himself  or  Conrad?  Conrad  had  no  right 
to  pay  it,  nor  could  the  money  be  taken  to  pay  it, 
except  by  means  of  the  verbal  order,  check  or  draft 
of  the  maker  and  depositor.  No  one  taking  such 
paper  has  ever  supposed  the  bank,  at  which  it  was 
made  payable,  was  bound  to  pay  the  note  on  presen- 
tation, or  that  any  obligation  was  imposed  upon  it 


so  to  do.  It  is  not  according  to  the  usage  of  banks 
to  pay  out  money  except  upon  checks  or  drafts 
drawn  by  its  creditors  having  funds  in  the  bank. 
No  case  can  be  found,  where,  in  such  case,  a  bank 
has  been  considered  as  authorized  to  pay  a  note 
made  payable  at  its  banking-house,  without  the 
express  direction  of  the  maker,  or  in  the  absence  of 
any  check  or  draft  by  him,  appropriating  his  money 
deposited  there  to  such  purpose.  Nor  is  there  any 
obligation  resting  on  the  bank  to  pay,  for  the  bank 
may  have  claims  against  the  deposit  superior  to 
those  of  the  holder  of  the  note.  "  Holding,  as  we 
do,  that  neither  '  the  right  nor  opportunity  *  existed 
to  the  holder  to  receive  this  money  at  Conrad's 
bank,  the  makers  of  the  note  are  not  released." 

An  interesting  question  arose  in  ^a*.  Banky.  Smith, 
66  N.  Y.  271.  The  plaintiff,  the  bank,  discounted 
and  held  a  note  drawn  by  a  customer,  payable  at  the 
bank  and  on  which  the  defendant  was  an  indorser. 
The  note  was  dishonored  and  duly  protested,  and 
notice  given  to  the  indorser.  Afterward  the  maker 
made  a  deposit  with  plaintiff  of  the  same  amount  as 
the  note  but  without  any  direction  as  to  its  applica- 
tion. The  money  so  deposited  was  used  in  pay 
ment  of  a  note  of  the  same  maker's  falling  due  at 
the  bank  two  days  after  the  deposit.  The  court 
held  that  the  bank  was  not  bound  to  apply  the 
money  to  the  payment  of  the  note  held  by  it,  and 
that  tlie  indorser  was  not  discharged. 

Had  the  bank  held  funds  of  the  maker  sufficient 
to  pay  the  note  when  it  fell  due,  it  would  probably 
have  been  bound,  so  far  as  the  indorser  was  con- 
cerned, to  apply  them  to  the  note.  Wright  v.  Austin, 
56  Barb.  13;   Garyy.  Cannon,  3  Ired.  Eq.  64. 

Where  funds  in  a  banker's  hands  have  been 
applied  to  the  payment  of  notes  and  acceptances 
made  payable  at  the  bankers,  though  without  any 
furthe  r  authority,  that  is  a  defense  to  an  action  by 
the  depositor  for  dishonoring  his  checks.  Keymer 
V.  Laurie,  18  L.  J.  Q.  B.  218. 

The  certificate  of  a  bank  where  a  note  is  payable, 
that  it  is  "  good,"  is  merely  information  that  the 
maker  has  funds  in  the  bank.  Irmng  Bank  v.  Weth- 
erald,  36  N.  T.  335. 

As  to  the  right  of  a  bank  to  retain  and  apply  a 
deposit  to  a  demand  held  by  the  bank  against  the 
depositor,  see  Dawson  v.  Heal  Estate  Bank,  5  Ark. 
283;  Ford  v.  Thornton,  3  Leigh,  695;  State  Bank  v. 
Armgtrong,  3  Dev.  519;  McDowell  y.  Bink,  1  Harr. 
369;  Whittington  v.  Bank,  5  Harr.  &  J.  489. 


SUPPRESSrO  VERI,    BOTH  AS  A  GROUND  OP 

ACTION  AND  DEFENSE.  EITHER 

IN  LAW  OR  EQUITY. 

Cum  tacent,  clamant.— Cicbro. 

A  DISCUSSION  of  this  subject  and  of  its  comple- 
ment,  the  suggestio  falsi,  would  cover  a  large  por- 
tion of  the  wide  and  varied  field  of  fraud.  Each  of 
these  branches  of  that  great  topic  presents  a  most  in  j 
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vitiiif?  prospect  to  the  student.  Not  ouly  are  they 
interesting  because  of  the  unfortunate  frequency 
which  marks  the  practical  application  of  their  rules, 
but  still  more  on  account  of  the  admirable  compari- 
son which  they  tend  to  afford  between  moral  and 
municipal  law.  The  prevailing  belief  with  reg:ard  to 
the  origin  of  moral  law  is  that  it  arises  from  an  innate 
indefinable  sense  of  right  and  wrong*  planted  in  every 
human  breast  and  known  as  conscience.  Municipal 
law,  on  the  other  hand,  is  the  offspring  chiefly  of 
utilitarian  principles.  It  aims  at  the  greatest  good  of 
the  greatest  number.  Still  we  are  not  to  suppose  that 
no  other  element  enters  into  the  laws  of  civilized  na- 
tions. Moral  law  has  stamped  Its  features  upon  the 
codes  of  continental  Europe  and  the  cognate  system 
of  England  and  America.  A  salutary  distinction  Is 
everywhere  upheld  between  bona  fides  and  mala  fides. 
Indeed,  the  best  way  in  which  we  can  form  an  idea  of 
the  sources  of  the  civil  and  common  law  is  to  regard 
them  as  the  results  of  a  compromise  between  public 
economy  and  private  virtue,  in  which  the  former  ele- 
ment predominates.  The  foundation  of  all  moral  law 
is  truth.  Suppressio  veri  and  suggtsiio  falsi  are  alike 
condemned  in  the  forum  of  conscience.  On  these 
points,  however,  less  stringent  rules  have  been  estab- 
lished and  recognized  by  legislators  and  judges  of  an- 
cient and  modem  times.  The  exaction  of  perfect 
truth  is  beyond  the  utilitarian  scope  of  municipal  law, 
but,  even  If  it  were  desirable  upon  economical  grounds 
that  falsehood  should  never  be  uttered  nor  implied  by 
silence,  yet  it  would  be  Inexpedient  to  enforce  such 
principles,  for,  were  It  undertaken,  "either  the  law 
would  become  confessedly  and  by  a  common  under- 
standing powerless  and  dead  as  to  part  of  it;  or  so- 
ciety would  be  constantly  employed  in  visiting  all  its 
members  with  punishment;  or,  if  the  law  annulled 
whatever  violated  its  principles,  a  very  great  part  of 
human  transactions  would  be  rendered  void."  2  Pars, 
on  Cont.  768.  The  jurists  of  the  civil  law  recognize  the 
difference  between  the  rules  of  their  codes  and  those  of 
ethics.  Dohis  (**  cunning  "  or  **  shrewdness  ")  is  never 
countenanced  in  the  forum  of  conscience — the  for  in- 
UHeur  of  Pothier— but  the  oivUtans  admit  a  certain 
amount  of  it  under  their  practical  rules,  and  this  they 
call  dolus  dontis,  while  the  residue,  known  as  dolus 
malus^  is  condemned  in  all  forums.  Pothter  des  Obllg., 
Pt.  1,  art.  3,  No.  30,  p.  19.  This  doltts  bonus  has  at  all 
times  and  in  all  countries  been  the  debatable  ground 
of  the  law  of  fraud.  Its  extent  shows  precisely  the 
difference  between  the  law  of  God  and  that  of  man 
on  these  subjects,  and,  as  the  consideration  of  truth, 
the  foundation  of  the  higher  law,  is  ]>eoullarly  within 
the  province  of  a  discussion  of  fraud,  it  may  be  said 
that  under  this  title  we  meet  with  the  essential  dis- 
tinction between  the  two  systems.  This  distinction  i« 
more  prominent  in  the  suppressio  veri  than  in  the  sug- 
uestio  falsiy  as  our  laws  are  more  apt  to  overlook  con- 
cealment than  misrepresentation,  while  oouscienoe  Is 
as  strict  in  the  one  caise  as  in  the  other. 

The  suppression  of  truth  affords  a  cause  of  action  as 
follows : 

(1)  At  law. 

(a)  To  a  party  to  a  contract  for  the  recovery  of  ad- 
vances of  money  or  of  goods  (Masson  v.  Bovet,  1  Denlo, 
00),  or  for  damages  {Nickley  v.  Thomas,  22  Barb.  652), 
or,  it  is  to  be  presumed,  for  both ;  and 

(&)  To  a  person  not  a  party  to  a  contract  who  has 
(sustained  special  damage.  Levy  v.  Langridge,  4  M.  & 
W.837. 


(2)  In  equity,  to  a  party  to  a  contract  for  its  rescis- 
sion.   Perkins  v.  McQavockt  Cooke,  415. 
It  forms  a  defense 

(1)  At  law,  to  an  action  upon  a  contract.  Brown  v. 
Montgomery,  20  N.  Y.  287. 

(2)  In  equity,  to  an  action  for  the  specific  perform- 
ance of  a  contract.  Cathcxirt  v.  Robiivson,  5  Pet.  263. 
We  will  discuss  the  subject  generally  as  applicable  to 
all  these  oases,  and  consider  the  points  of  difference  aa 
it  becomes  necessary. 

The  first  rule  may  be  thus^  briefly  stated :  (a)  VFTieti- 
ever  a  party  to  a  contra^  fails  to  stale  to  t/ie  oiher  party 
or  paHies  (1)  that  which  he  is  under  an  obligcUion  to 
cofrtmuuioate,  (2)  Vie  contract  is  i*oiddble  ai  the  election 
of  such  tatter  paiiy  or  parties.  This  rule  is  adapted  to 
all  systems  of  law.  The  characteristics  of  each  would 
be  shown  In  the  definition  of  the  term,  **  obligation.'* 
It  remains  for  us  to  discover  what  obligation  a  party 
Is  under  at  law  and  In  equity. 

(1)  A  party  to  a  contract  is  under  an  obligation  to 
communicate  to  the  other  party  or  parties  every  (o)  maU'- 
rial  fact  (6)  w/iic/i  is  or  shotUd  be  within  Ms  knowledge, 
and  is  at  the  same  time  (c)  ihot  eqrially  open  to  such  laUer 
party  or  parties. 

(a)  Material  facts  only  should  be  disclosed  under 
this  rule,  and  every  fact  the  statement  of  which  would 
probably  have  prevented  the  making  of  the  contract 
Is  material.  See  2  Pars,  on  Cont.  770,  and  Young  v. 
Ch-een^  4  Ga.  96.  The  question  of  materiality  is  al- 
ways left  to  the  jury  (Lindenau  v.  Desborotigh,  8  B.  & 
C.  586),  but  the  court  must  often  Instruct  It  in  the 
law.  The  general  statement  that  all  material  facts 
must  be  divulgcMl  under  the  limitations  in  the  rule  re- 
quires qualification,  or,  to  speak  more  correctly,  the 
definition  of  materiality  must  be  varied  in  one  respect. 
A  distinction  Is  made  between  Intrinsic  and  collateral 
facts.  In  the  case  of  concealment  of  a  collateral  fact 
moral  fraud  must  be  shown,  but  when  the  fact  is  in- 
trinsic, legal  fraud  is  sufficient.  Legal  fraud  exists 
when  there  is  no  actual  fraud  but  a  conclusive  legal  or 
equitable  presumption  of  fraud.  The  contract  of  in- 
surance is  uberrimce  fidei,  and  in  it  concealment  of 
facts,  intrinsic  or  collateral,  not  known  to  the  other 
party  per  se,  defeats  an  action  on  the  policy.  Elton  v. 
Larkius,  6  C.  &  P.  86:  Dnfe  v.  Ttimery  6  Taunt.  338. 
The  reason  is  that  there  is  an  implied  contract  that 
every  statement  should  be  true  and  full  {Moctts  v. 
J7aytrort/»,  10  M.  k  W.  157),  and  thus  extrinsic  facts 
become  intrinsic.  This  applies  as  well  to  the  state- 
ments of  the  underwriter.  Carter  v.  BoeTim,  3  Burr, 
1909.  Actual  fraud  in  these  oases  is  not  necessary 
(Fletcher  v.  /iw.  Co.<,  18  Pick.  420),  and  the  same  rules 
govern  cases  of  warranty.  The  contract  of  surety- 
ship is  also  peculiar.  The  surety  should  be  informed 
of  every  private  bargain  between  vendor  and  vendee 
which  may  vary  his  liability.  Pidcock  v.  Bishop,  IS 
B.  &  C.  609.  Cicero  discusses  the  question  whether  a 
corn  merchant  who  arrives  at  Rhodes  during  a  famine 
should  disclose  the  fact  that  other  vessels  are  about  to 
arrive  with  cargoes  of  grain.  Diogenes  thought  that 
the  fact  might  justly  be  concealed,  but  Cicero  concurs 
with  Antipater  in  considering  it  to  be  in  bad  faith. 
Pothier,  however,  agrees  with  Diogenes,  though  the 
•ivil  law  requires  perfect  good  faith  in  relation  to  the 
subject-matter.  Pothier  de  Yeute,  u.  234-6,  242;  Dig. 
Lib.  18,  tit.  1143,  §  2.  The  common- law  rule  is  some- 
what similar  to  the  Roman  one,  although  Judge  Story 
(2  Eq.  212)  thinks  that  our  law  is  more  lenient  in  ex- 
acting full  statements.    He  seems  to  cany  the  doo- 
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trine  of  caveat  emptor  to  its  fullest  extent.  The  prin- 
cipal difference  between  the  two  gjstems  is  shown  by 
the  fact  that  warranty  was  implied  in  all  sales  under 
the  Roman  law.  Kerr  on  Fraud,  etc.,  100.  With  us 
warranty  may  always  be  demanded.  French  v.  Vining, 
102  Mass.  135.  Under  the  common  law  there  is  a 
marked  distinction  between  auppresain  veri  as  to  the 
subject-matter  and  concealment  of  mere  extrinsic 
circumstances.  The  latter  does  not  amount  to  fraud 
at  law  unless  there  be  fraud  in  fact  {LaidXato  v.  Organj 
2  Wheat.  195;  NichoU  v.  Pinner,  18  N.  Y.  205;  see  Ver- 
non V.  Keys,  12  East,  632) ;  but  whenever  the  former 
occurs,  fraud  in  fact  will  be  inferred.  Foster  v.  Charles, 
6  BinK*  403,  and  7  id.  105.  The  other  requisites  of  the 
rule  which  we  have  laid  down  (1)  must  of  course  enter 
into  the  case.  It  is  often  difficult  to  determine 
whether  a  fact  is  intrinsic  or  collateral.  Insolvency 
of  a  vendee  may  be  considered  to  be  collateral  so  far 
as  concealment  is  concerned  (Cross  v.  Peters,  1  Me. 
376 ;  Coivyers  v.  Ennis,  2  Mason,  236 ;  Potcell  v.  DradUe, 
9G.  &  J.  274;  SmUh  v.  8mUh,  21  Penn.  St.  867),  and 
actual  fraud  must  be  proved,  such  as  Is  evidenced  by 
the  intention  never  to  pay.  BVdauZt  v.  Wales,  20  Mo. 
546;  see  Buckley  v.  Artcher,  21  Barb.  686;  Ash  v.  Put- 
uam,  1  Hill,  802.  Mr.  Chitty  (2  Cont.  1044)  says  that 
legal  fraud  will  not  in  general  invalidate  a  contract. 
A  classification,  however,  based  upon  our  definition 
of  legal  fraud,  would  have  shown  that  the  exceptions 
which  are  recognized  by  this  statement  are  cases  of 
fraud  as  to  the  subject-matter,  and  this  view  appears 
to  t>e  upheld  by  the  oases  which  he  cites.  Matters  of 
<»pinion  are  not  in  general  material  {Moo^\e.y  v.  MiUer, 
102  Mass.  220),  but  such  is  not  the  case  when  there  Is  a 
known  trust  or  confidence.  iSchaeffer  v.  Sleade,  7 
Blackf.  183. 

(6)  The  facts  which  a  party  to  a  contract  is  bound  to 
communicate  under  the  rule  are  those  only  which 
either  are  or  should  be  within  his  knowledge.  There 
can  be  no  doubt  with  regard  to  the  fact  that  a  man  is 
under  no  obligation  to  communicate  that  which  he 
does  not  know,  and  which  he  is  not  bound  to  know, 
and  it  is  also  true  that  it  is  his  duty  to  disclose  all 
that  he  knows  under  the  restrictions  of  the  rule,  (1) 
{linilion  V.  Mathews.  10  C.  &  F.  034),  but  there  are  cases 
in  which  it  is  held  that  a  party  to  a  contract  is  not 
obliged  to  reveal  those  circumstances  which  are  not 
within  his  knowledge,  although  his  ignorance  be  the 
result  of  his  negligence.  This  was  held  to  be  law  in 
Ormrod  v.  Huth,  14  M.  k  W.  651,  and  in  Stone  v.  Denny, 
4  Mete.  151,  but  the  law  as  stated  in  Leatfierv,  Simp- 
son, L.  R.,  11  Eq.  406,  is  contrary  to  the  opinions  in 
these  cases.  It  sustains  our  rule,  which  is  certainly 
more  equitable.  It  should  not  be  a  defense  that  a  per- 
son does  not  know  that  which  he  ought  to  know.  The 
party  who  relies  upon  a  statement  or  the  absence  of 
statement  has  a  right  to  trust  in  the  knowledge  as  well 
as  In  the  good  faith  of  the  other  party.  In  such  cases 
ignorance  is  culpable.  Munroe  v.  Prilchett,  16  Ala. 
785;  Snyder  v.  Findiey,  Coxe  (N.  J.),  48,  1791.  The 
question  is  an  open  one,  and  a  standard  author  is  op- 
posed to  the  latter  authorities.  2  Pars,  on  Cont.  774. 
Knowledge  of  facts  Is  not  required  to  be  proved  in 
cases  of  warranty,  and  this  is  consequently  true  of  in- 
surance (Anderson  v.  Thornton,  8  Exch.  425),  but  when 
an  action  is  brought  it  must  be  upon  the  warranty, 
and  its  gravamen  should  not  be  fraud.  Hmoell  v.  Bid- 
dlecomb,  62  Barb.  136.  In  cases  of  this  kind  the  war- 
rantor assumes  the  obligation  of  disclosing  all  mate- 


rial facts,  whether  he  knows  them  or  not,  if  they  are 
not  open  to  the  other  contracting  party.  Warranty  is 
implied  in  the  sale  of  provisions  for  domestic  purposes 
(Fan  Bracklin  v.  Fonda,  12  Johns.  468),  and  of  manu- 
factured articles  for  particular  uses.  Frencfh  v.  Vin- 
ing,  102  Mass.  135.  It  is  for  the  jury  to  determine 
whether  a  representation  involves  warranty  or  not. 
Anderson  v.  Bamett,  5  How.  (Miss.)  165.  It  is  not 
necessary  to  reveal  that  which  one  has  heaM  but  does 
not  believe.  Hamrick  v.  Hogg,  1  Dev.  (N.  C.)  350.  He 
cannot  be  said  to  know  it. 

(c)  The  facts  which  a  contracting  party  must  reveal 
are  those  only  which  are  not  equally  open  to  the  other 
party.  This  principle  is  clearly  adjudicated.  Kinlz- 
ing  V.  3icElraih,  5  Penn.  St.  467;  Stevens  v.  FuUer,  8 
N.  H.  464;  Mellish  v.  Motteux,  Peake's  N.  P.  C,  over- 
ruled on  another  point  only,  3  Campb.  154.  It  depends 
upon  trust,  and  this  trust  varies  with  the  relation  of 
the  parties  to  each  other.  The  greatest  good  faith  is 
required  when  this  relation  is  fiduciary  (Dent  v.  Ben- 
7ielt,  7  Sim.  530;  CaHer  v.  Palmer,  8  C.  &  F.  657),  and 
persons  who  from  feebleness  of  mind  are  incapable  of 
taking  care  of  themselves  will  be  relieved  from  op- 
pressive bargains.  Blac}\ford  v.  CJtristian,  1  Knapp, 
77.  Those  who  contract  with  them  are  constituted 
trustees,  as  it  were,  by  the  very  fact.  The  law  will 
not,  however,  help  the  negligent.  Vigilantibtis  et  non 
dormieutibus  snccurrunt  jura  (Shrewsbttry  v.  Blount,  2 
Scott  [N.  R.],  593-4),  and  the  doctrine  of  caveat  emptor 
remains  unshaken.  Horsfall  v.  Thomas,  1  H.  &  C.  90; 
N,  B.  Co.  v.  Conybeare,  9  H.  L.  C.  711 ;  Keates  v.  Earl 
of  Cadogan,  10  C.  B.  591.  Under  this  division  it  is  to 
jbe  noted  that  in  the  case  of  T/w  Central  Railway,  etc., 
V.  Kisch,  L.  R.,  2  H.  L.  120,  Chelmsford,  L.  Ch.,  makes 
the  somewhat  remarkable  statement  that  when  once 
it  is  proven  that  there  has  been  any  **  willful  conceal- 
ment by  which  a  person  has  been  induced  to  enter 
into  a  contract,  it  is  no  answer  to  his  claim  to  be  re- 
lieved from  it  to  tell  him  that  he  might  have  known 
the  truth  by  proper  inquiry.'*  Even  warranty  does 
not  cover  an  open  defect  (Dyer  v.  Hargrave,  10  Ves. 
506;  Schuyler  v.  Rnss,  2  Cai.  202),  and  a  person  pur- 
chasing land  in  which  he  knows  that  there  is  a  mine 
is  under  no  obligation  to  disclose  the  fact  to  the  owner. 
Turner  v.  Harvey,  1  Jacobs,  178;  Fox  v.  Mackreth,  2 
Bro.  Ch.  420;  Hairis  v.  Tyson,  24  Penn.  St.  347.  The 
vendor's  opportunities  to  learn  the  character  of  his 
property  are  presumably  better  than  the  vendee's,  and 
he  cannot  be  relieved  from  the  effect  of  his  ignorance. 
Upon  the  same  principle  conclusions  of  law  need  never 
be  stated.  Letois  v.  Jones,  4  B.  &  C.  506.  Every  man 
is  bound  to  know  them.  The  contract  of  marriage  is 
governed  by  its  own  rules.  The  concealment  which 
will  render  it  voidable  must  go  to  the  substance  of  the 
case.  Scott  v.  Shfifeldt,  5  Paige,  43.  No  fraud  as  to 
property  will  affect  this  contract.  We  have  thus  con- 
sidered the  obligation  to  reveal  facts  under  which  a 
party  to  a  contract  is  placed.  It  is  a  duty  of  univer- 
sal force,  and  it  has  even  been  held  that  it  cannot  be 
waived  by  any  stipulation.  Qeorge  v.  Johnson,  6 
Humph.  36. 

(2)  The  only  remaining  point  which  confronts  us  un- 
der the  general  rule  (A)  is  the  voidability  of  the  con- 
tract, which  has  been  obtained  by  concealment.  We 
have  found  numerous  instances  in  which  contracts 
were  vitiated  by  concealment,  but  no  advantage  can 
be  taken  of  this  fact  by  the  party  at  fault.  Ex  dolo 
malo  fwn  oritur  actio  (Holman  v.  Johnson,  Cowp.  343 ; 


504 


THE  ALBANT  LAW  JOURNAL. 


Jones  y.  YaUs,  9  B.  &  C.  688;  Doe  v.  Roberts,  2  B.  & 
Aid.  367),  and  where  both  parties  are  in  the  wrong,  the 
court  will  decline  to  interfere.  Holman  v.  Johngofh 
supra.  The  right  to  disaffirm  a  contract  may,  how- 
ever, be  lost  by  neglecting  so  to  do  after  discovering 
the  fraud  (Selway  v.  Fogg,  6  M.  &  W.  86-6),  and  the  right 
is  not  afterward  called  to  life  by  the  discovery  of 
another  incident  in  the  fraud.  CampbeU  v.  Flemitigy  1 
A.  &  E.  40.  When  the  person  aggrieved  elects  to  re- 
pudiate the  contract,  he  must  place  the  other  party  so 
fur  as  possible  in  statu  q%to  {Masson  v.  JBovet,  1  Denio, 
69;  see  Frost  v.  Lowry,  16  O.  200),  and  if  he  afflrms  the 
contract,  he  may  sue  for  jdamages  on  account  of  the 
loss  which  he  has  sustained.  Martin  v.  Roberts,  6 
Cush.  126.  In  one  case  (Qrieen  v.  Saddlers'  Co.,  10  H. 
L.  C.  420-1)  the  court  held  that  if  a  party  has  acted 
under  a  contract  without  knowing  of  fraud,  his  only 
remedy  upon  finding  it  out  is  an  action  for  damages. 

(Zi)  Our  second  general  rule  is  as  follows :  An  acti<m 
on  the  case  tri7l  lie  against  a  person  who  suppresses  the 
ti-uth  on  the  part  of  a  persoi},  not  a  party  to  a  contract, 
who  alleges  ffpec(€U  damage.  Thus  in  Levy  v.  Lang^'idge, 
4  M.  &  W.  338,  Lord  Denman  says,  quoting  Baron 
Parke :  '*  As  there  is  fraud,  and  damage,  the  result  of 
that  fraud,  not  from  an  act  remote  and  consequential, 
but  one  contemplated  by  the  defendant  at  the  time  as 
one  of  its  results,  the  party  guilty  of  the  fraud  Is  re- 
sponsible to  the  party  injured."  Kidney  v.  Stoddard, 
7  Mete.  252;  see  Longmeid  v.  HoUiday,  6  Exch.  761, 
and  Martin  v.  3f orf^an,  1  Brod.  &  B.  289;  Corbett  v. 
Broten,  8  Biug.  33.  The  rules  and  definitions  which  we 
have  ascertained  and  examined  under  the  former  title 
(a)  will  apply  to  this  branch  of  the  subject  so  far  as 
the  nature  of  the  cases  included  by  it  admits.  All 
that  has  been  said  of  concealments  in  this  essay  is  a 
fortiori,  true  of  assent  signified  by  silence.  Qtii  tacet 
coHKentire  videtur.  Pilmore  v.  Hood,  5  Bing.  N.  C. 
97, 109;  Wright  v.  Crookes,  1  Scott  (N.  R.),  685.  It  is 
also  well  settled  that  the  suppressio  veri  of  an  agent  is 
chargeable  to  his  principal  {Doe  v.  Martin,  4  T.  R.  18; 
Hill  V.  Gray,  1  Stork.  352;  FitzHmmotis  v.  Joain,  21 
Vt.  129)  as  well  as  to  the  agent.  Amot  v.  Biscoe,  1 
Ves.,  Sr.,  95. 

(C)  With  regard  to  evidence,  it  is  never  to  be  forgot- 
ten that  the  law  will  not  imply  fraud.  It  must  be 
proved  (Flemiiig  v.  Slocum,  18  Johns.  403),  but  this 
proof  may  be  indirect.  2  Pars,  on  Cont.  784,  6.  As 
fraud  is  naturally  difficult  to  detect,  evidence  of  all 
the  circumstonces  maybe  produced  in  each  case.  Lin- 
coin  V.  Claftin,  7  WaU.  132. 

(D)  Accordiug  to  the  common  law  the  statute  of 
limitations  runs  from  the  time  at  which  fraud  is  con- 
Mtinnnated.  Troup  v.  Smith,  20  Johns.  33;  Northrop  v. 
Hill.  61  Barb.  136.  In  Massachusetts  it  has  been  held 
that  the  statute  does  not  run  untif  the  fraud  is  discov- 
(ired  (TttnipiAc  v.  Field,  3  Mass.  201),  while  in  New 
York  the  same  result  is  partially  gained  by  statute, 
('ode  of  Civ.  Proc,  S  382. 

{E)  The  measure  of  damages,  in  those  cases  of  con- 
cealment in  which  damages  are  awarded,  is  easily  fixed 
in  principle,  but  is  often  uncertoin  in  application. 
To  sustoin  a  claim  for  damages  on  the  ground  of  fraud, 
actual  injury  must  be  shown  {Ide  v.  Gray,  11  Vt.  616^, 
but  the  fraud  may  only  be  the  main  and  substoutial 
cause  of  it.    Patton  v.  Wade,  18  C.  B.  370. 

(F)  All  the  foregoing  remarks  of  a  general  character 
are  applicable  to  suppressio  veri,  alike  as  a  cause  of  ac- 
tion or  a  defense,  at  law  or  in  equity,  with  certain 
exceptions  which  we  will  now  proceed  to  consider. 


(a)  When  concealment  is  made  the  basis  of  an  action 
at  law,  moral  fraud  must  always  be  alleged  and  proven. 
Vane  v.  Cobbold,  1  Exch.  798 ;  Hamrick  v.  Hogg,  1  Dev. 
350;  Hanson  v.  Edgerly,  29  N.  H.  343.  This  doctrine 
appears  to  be  founded  upon  the  maxim,  potior  est  con- 
ditio defendentis. 

(6)  Courts  of  equity  will  always  decline  to  interfere 
unless  strong  reasons  are  presented  for  their  action. 
The  reason  is  that  when  their  jurisdiction  was  at  first 
entirely  discretionary,  they  refused  to  act  unless  some 
moral  wrong  was  being  perpetrated,  and  they  are  now 
guided  in  their  decrees  by  ancient  precedents.  (1) 
Hence  they  are  averse  to  the  specific  enforcement  of 
contracts,  when  fraud  is  made  a  defense.  The  agrree- 
ment  ought  to  be  ''certain,  fair  and  just  in  all  its 
parts."  Buxton  v.  Lister,  3  Atk.  385.  In  cases  of  this 
kind  '*  the  principles  of  ethics  have  a  more  extensive 
sway  "  (2  Kent*s  Com.  490),  and  it  is,  therefore,  to  be 
presumed  that  any  kind  of  moral  fraud  would  be  a 
sufficient  defense.  (2)  When  the  aid  of  a  court  of 
equity  is  sought  to  rescind  a  contract  on  the  ground  of 
fraud,  we  are  again  met  by  reluctance.  It  will  not 
rescind  without  the  clearest  proof  of  fraud,  and  un- 
less it  is  shown  that  the  contract  was  based,  at  least,  par- 
tially upon  the  fraud  (Atwood  v.  Small  6  C.  &  F.  232; 
Smith  V.  Kay,  7  H.  L.  775),  and  this  fraud  must  be 
moral  (Lord  Wensleydale  in  Smith  v.  Kay,  sttpra),  but 
circumstantial  evidence  may  be  successful  even  where 
it  would  not  suffice  at  law.  King  v.  3fooi^  42  Mo.  555. 
Courts  of  equity  will  not  generally  set  aside  a  contract 
unless  the  parties  to  it  can  be  placed  in  the  same  situa- 
tion which  they  occupied  when  they  made  the  con- 
tract. Schaejfer  v.  Sleade,  7  Blackf.  178;  Judge  Story 
in  Veame  v.  WHliams,  3  Story,  631 ;  Oakes  v.  Turquand, 
L.  R.,  2  H.  L.  346.  It  has  been  held  that  simple  sup- 
pression not  accompanied  by  any  thing  further  will 
not  form  ground  for  rescission  in  equity  (Livingston  v. 
Peru  Iron  Co.,  2  Paige,  390),  but  the  law  is  difFerent  in 
Tennessee  (Perkii\s  v.  McQaeock,  Cooke,  415),  and 
wherever  the  latter  case  is  of  authority  the  principles 
which  we  have  examined  will  prevail.  See  Fry  on 
Spec.  Perf.,  §  461.  The  case  in  Paige  does  not  appa- 
rently affect  the  rule  when  concealment  is  accompa- 
nied by  aggravating  circumstances.  It  is  by  no  means 
true  that  courts  of  equity  will  rescind  all  contracts 
which  they  will  not  specifically  enforce.  There  are 
many  cases  in  which  they  will  decline  to  interfere 
and  the  parties  are  then  left  to  find  justice  at  law. 
WiOan  V.  WiUan,  16  Ves.  83;  Mortlock  v.  Biiiier,  10  id. 
308. 

The  subject  of  sxKppressio  veri  is  one  which  might 
well  fill  volumes.  Many  cases  involving  suggestio  faXsi 
are  of  equal  authority  in  this  branch  of  fraud  which 
we  have  discussed.  These  subjects  are  not  entirely 
separate  and  distinct.  The  principles  which  govern 
them  are  not  precisely  fixed,  and  the  minor  points 
have  called  forth  the  opposing  arguments  of  leading 
jurists  for  centuries.  The  writer  of  a  short  paper 
upon  such  a  topic  labors  under  manifest  disadvant- 
ages. It  would  be  as  unfair  to  form  any  conception  of 
the  law  of  concealment  from  a  bare  stotement  of  its 
rules  as  to  judge  of  the  beauties  of  a  country  from  au 
outline  map.  We  have  unfortunately  been  unable  to 
consider  the  cases  under  this  title  which  enrich  the 
reports.  It  is  in  such  explorations  that  the  reader  is 
struck  with  admiration  for  the  g^rand  system  of  the 
common  law.  Then  at  last  he  finds  that  the  principles 
upon  which  this  system  is  founded  are  endowed  not 
only  with  enduring  firmness,  but  also  with  inexhaust- 
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ible  adaptability,  and  that  tbeir  remarkable  univer- 
Bality  is  combined  with  marvelous  partionlarlty. 
Saoh  ruleB  are  Indeed  the  ofllspring  of  eternal  Jostloe, 
while  thej  have  been  tempered  bj  that  practical  wis- 
dom which  recognizes  human  exigencies. 

Ebnxst  H.  Cbosbt. 


LIABILITY  OF  WRONG-DOER  FOR  INDIRECT 
CONSEQUENCE  OF  HIS  ACT. 

ENGLISH  HIGH  COURT  OF  JUSTICE,  QUEEN'S  BENCH 
DIYISION,  APRIL  16,  1878. 

CLABK  v.  CHAMBXB& 

The  defendant  had  placed  in  a  private  road  adjoining  his 
ground  a  hurdle  with  a  ehevaux  de  frtse  on  the  top  in 
order  to  preveDt  the  public  from  loolLing  oyer  the 
barrier  at  athletic  sports  Id  his  ground.  Some  one.  not 
known,  removed  the  hurdle  to  another  spot  without 
the  defendant's  authority,  and  the  plalDtllr,  passing  of 
right  aloDs  the  road,  soon  afterward.  In  the  dark,  and 
knowing  the  original  position  of  the  hurdle,  but  not 
that  It  was  moveo,  nm  his  eye  against  the  CMVomz  de 
friK^  and  lost  his  sight.  The  Jurv,  In  an  action  for 
negligence,  held  that  the  defendant's  original  erection 
of  this  hurdle  was  unauthorized  and  wrongful,  that  the 
thevaux  de /rise  was  dangerous  to  the  safety  of  persons 
usinic  the  road,  and  that  there  was  no  contributory  neg- 
Ilsence.  They  gave  the  plaintiff  a  substantial  verdict 
HdA,  that  the  plaintiff's  Injury  was  not  an  improbable 
consequence  of  the  defendant's  act ;  that  it  was  the  de- 
fendant's duty  to  take  all  necessary  precautions  under 
the  circumstances  to  protect  persons  exercising  their 
right  of  way;  and  that  the  action  was  maintainable. 

THIS  was  an  action  tried  before  Cockburu,  C.  J.,  in 
which  the  plaintiff  obtained  a  verdict  for  £200.  A 
role  had  been  obtained  on  behalf  of  the  defendant  for 
a  new  trial  on  the  ground  of  misdirection. 

The  facts  and  the  argaments  upon  the  rule  are  sufficl- 
entlj  stated  in  the  considered  judgment  of  the  coort. 

WiUia,  Q.  C„  and  Glyn,  for  the  phiintiff,  showed 
cause. 

Hcumen  (with  A .  L.  Smith)  supported  the  rule. 

CocKBUBN,  C.  J.,  delivered  the  judgment  of  himself 
and  Manisty,  J.  This  was  a  case  of  considerable 
nicety,  and  which,  so  far  as  the  precise  facts  are  con- 
cerned, presents  itself  for  the  first  time.  The  defend- 
ant is  in  the  occupation  of  premises  which  abut  on 
a  private  road  leading  to  certain  other  premises  as  well 
as  to  his.  It  consisted  of  a  carriage  road  and  a  foot- 
way. The  soil  of  both  is  the  property  of  a  different 
owner;  the  defendant  has  no  interest  in  it  beyond  the 
right  of  way  to  and  from  his  premises.  The  defend- 
ant uses  his  premises  as  a  place  where  athletic  sports 
are  carried  on  by  persons  resorting  thereto  for  that 
purpose,  for  their  own  amusement.  His  customers, 
finding  themselves  annoyed  by  persons  coming  along 
the  road  in  question  in  carts  and  vehicles,  and  station- 
ing themselves  opposite  to  his  grounds  and  overlooking 
the  sports,  the  height  of  the  carts  and  vehicles  en- 
abling them  to  see  over  the  fence,  the  defendant 
erected  a  barrier  across  the  road  for  the  purpose  of 
preventing  vehicles  from  getting  as  far  as  his  grounds. 
This  barrier  consisted  of  a  hurdle  set  up  lengthways, 
next  to  the  footpath ;  then  two  wooden  barriers,  armed 
with  spikes,  commonly  called  chwcmx  de  friae;  then 
there  was  left  an  open  space  through  which  a  vehicle 
could  pass;  then  came  another  large  hurdle  set  up 
lengthways,  which  blocked  up  the  rest  of  the  road.  At 
ordinary  times  the  space  between  the  two  divisions  of 
the  barrier  was  left  open  for  vehicles  to  pass  which 
might  be  going  to  any  of  the  other  premises  to  which 
the  road  in  question  led.  But  at  the  times  when  the 
sports  were  going  on,  a  pole  attached  by  a  suitable  ap- 
paratus was  carried  across  from  the  one  part  of  the 


barrier  to  the  other,  and  so  the  road  was  effectually 
blocked.  Amongst  the  houses  and  grounds  to  which 
this  private  road  led  was  that  of  a  Mr.  Bruen.  On 
the  evening  on  which  the  accident  which  gave  rise  to 
the  present  action  occurred,  the  plaintiff,  who  occu- 
pied the  premises  in  the  immediate  neighborhood,  ac- 
companied Mr.  Bmen,  by  the  invitation  of  the  latter, 
to  Brueu's  house.  It  was  extremely  dark,  but  being 
aware  of  the  barrier  and  the  opening  in  it,  they  found 
the  opening,  the  pole  not  being  then  set  across  it,  and 
passed  through  it  in  safety.  But  on  his  return  later 
in  the  evening,  the  plaintiff  was  not  equally  fortunate. 
It  appears  that  in  the  course  of  that  day  or  the  day 
previous,  some  one  had  removed  one  of  the  chevaux 
de  friae  hurdles  from  the  place  where  it  had  stood, 
and  had  placed  it  in  an  upright  position  across  the  foot- 
path. Coming  back  along  the  middle  of  the  road,  the 
plaintiff;  feeling  his  way,  passed  safely  through  the 
opening  in  the  center  of  the  barrier.  Having  done 
which,  being  wholly  unaware  —  it  being  much  too  dark 
to  see  —  that  there  was  any  obstniction  on  the  foot- 
path, he  turned  on  to  the  latter,  intending  to  walk 
along  it  the  rest  of  the  way.  He  had  advanced  only 
two  or  three  steps  when  his  eye  came  into  collision 
with  one  of  the  spikes,  the  effect  of  which  was  that 
the  eye  was  forced  out  of  its  socket.  It  did  not  ap- 
pear by  whom  the  chevauz  de  friae  hurdle  had  been 
thus  removed;  but  it  was  expressly  found  by  the  Jury 
that  this  was  not  done  by  the  defendant  or  by  his  au- 
thority. The  question  is  whether  the  defendant  can  bti 
held  liable  for  the  injury  thus  occasioned.  It  is  ad- 
mitted that  what  the  defendant  did  in  erecting  this 
barrier  across  the  road  was  uuaathorixed  and  wrong- 
ful; and  it  is  not  disputed  that  the  plaintiff  was  law- 
fully using  the  road.  There  is  no  ground  for  imputing 
to  [him  any  negligence  contributing  to  the  accident. 
The  jury  have  expressly  found,  in  answer  to  a  question 
put  to  them  by  me,  that  the  use  of  the  chevaux 
de  friae  in  the  road  was  dangerous  to  the  safety  of 
persons  using  it.  The  ground  of  defense  in  point  of 
law  taken  at  the  trial  and  on  the  argument  on  the  rule 
was  that,  although  if  the  injury  had  resulted  from  the 
use  of  the  chevaux  de  friae  hurdle,  as  placed  by  the 
defendant  on  the  road,  the  defendant,  on  the  facts  as 
admitted  or  as  found  by  the  jury,  might  have  been 
liable,  yet  as  the  immediate  cause  of  the  accident  was 
not  the  act  of  the  defendant,  but  that  of  the  person, 
whoever  he  may  have  been,  who  removed  the  spiked 
hurdle  from  where  the  defendant  had  fixed  It,  and 
placed  It  across  the  footway,  the  defendant  could  not 
be  held  liable  for  an  injury  resulting  from  the  act  of 
another.  On  the  part  of  the  plaintiff  it  was  contended 
that,  as  the  act  of  the  defendant  in  placing  a  danger- 
ous instrument  on  the  road  had  been  the  primary  cause 
of  the  evil  by  affording  the  occasion  for  its  being  re- 
moved and  placed  on  the  footpath,  and  so  causing  the 
injury  to  the  plaintiff,  he  was  responsible  in  law  for 
the  consequences.  Numerous  authorities  were  cited 
in  support  of  this  position .  The  first  Is  the  case  of 
SeoU  V.  Shepherd,  8  Wlls.  408;  2  W.  Bl.  892.  In  that 
case  the  defendant  threw  a  lighted  squib  into  a  mar- 
ket>house  where  several  persons  were  assembled.  It 
fell  upon  a  standing,  the  owner  of  which  in  self-de- 
fense took  It  up  and  threw  it  across  the  market-house. 
It  fell  upon  another  standing,  the  owner  of  which  In 
self-defense  took  it  up  and  threw  it  to  another  part  of 
the  market-house,  and  in  its  course  it  struck  the 
plaintiff  and  exploded,  and  put  out  his  eye.  The  de- 
'  feudaut  was  held  liable,  although  without  the  inter-    J 
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veution  of  a  third  person  the  squib  would  not  hmre 
iujured  the  plaintiff.  In  Dixon  v.  Bell,  5  M.  &  S.  196, 
the  defendant,  having  left  a  loaded  gun  with  another 
man,  sent  a  joung  girl  to  fetch  it,  with  a  message  to 
the  man  in  whose  custody  it  was  to  remove  the  prim- 
ing, which  the  latter  as  he  thought  did,  but,  as  it 
turned  out,  did  not  do  effectually.  The  girl  brought 
it  home,  and  thinking  that  the  priming  having  been 
removed  the  gun  could  not  go  off,  pointed  it  at  the 
plaintiffs  son,  a  child,  and  pulled  the  trigger.  The 
gun  went  off,  and  injured  the  child.  The  defendant 
was  held  liable.  "  As  by  this  want  of  care,"  says  Lord 
Ellenborough  —  that  is,  by  leaving  the  gun  without 
drawing  the  charge,  or  seeing  the  priming  had  been 
properly  removed —  **  the  instrument  was  left  in  a 
state  capable  of  doing  mischief,  the  law  will  hold  the 
plaintiff  responsible.  It  is  a  hard  case,  undoubtedly, 
but  I  think  the  action  is  maintainable.'*  In  Ilott  v. 
WWces,  8  B.  &  A.  304,  the  well-known  case  as  to  spring- 
guns,  it  became  unnecessary  to  determine  how  far  a 
person  setting  spring-guns  would  be  liable  to  a  person 
injured  by  such  a  gun  going  off,  even  though  such  per- 
son were  a  trespasser,  inasmuch  as  the  plaintiff,  hav- 
ing had  notice  that  spring-guns  were  set  in  a  particu- 
lar wood,  had  voluntarily  exposed  himself  to  the  dan- 
ger. But  both  Mr.  Justice  Bayley  and  Mr.  Justice 
Holroyd  appear  to  have  thought  that  without  such  no- 
tice the  action  would  have  lain,  the  use  of  such  Instru- 
ments being  unreasonably  disproportloned  to  the  end 
to  be  attained,  and  dangerous  to  the  lives  of  persons 
who  might  be  innocently  trespassing.  Looking  to 
their  language,  it  can  scarcely  be  doubted  that,  if  in- 
stead of  injuring  the  plaintiff,  the  gun  which  he  caused 
to  go  off  had  struck  a  person  passing  lawfully  along  a 
path  leading  through  the  wood,  they  would  have  held 
the  defendant  liable.  In  Jordin  v.  Crumpt  8  M.  &  W. 
782,  the  use  of  dog-spears  was  held  not  to  be  illegal, 
but  there  the  injury  done  to  the  plaintiffs  dog  was 
alone  in  question.  If  the  use  of  such  an  instrument 
had  been  productive  of  injury  to  a  human  being,  the 
result  might  have  been  different.  In  JUidge  v.  Good- 
ttr^n,  6  C.  &  P.  190,  the  defendant's  cart  and  horse  were 
left  standing  in  the  street  without  any  one  to  attend 
to  them .  A  person  passing  by  whipped  the  horse  which 
caused  it  to  back  the  cart  against  the  plaintiffs  win- 
dow. It  was  urged  .that  the  man  who  whipped  the 
horse,  and  not  the  defendant,  was  liable.  It  was  also 
contended  that  the  bad  management  of  the  plaintiff's 
shopman  had  contributed  to  the  accident.  But  Tin- 
dal,  C.  J.,  ruled  that,  even  if  this  were  believed,  it 
would  not  avail  as  a  defense.  **  If,"  he  says,  **  a  man 
chooses  to  leave  a  cart  standing  in  the  street  he  must 
take  the  risk  of  any  mischief  that  may  be  done." 
Lynch  v.  Nurdin,  1  Q.  B.  29,  is  a  still  more  striking 
case.  There,  as  in  the  former  case,  the  defendant's 
cart  and  horse  had  been  left  standing  unattended  in 
the  street.  The  plaintiff,  a  child  of  seven  years  of 
age,  playing  in  the  street  with  other  boys,  was  getting 
into  the  cart  when  another  boy  made  the  horse  move 
on ;  the  plaintiff  was  thrown  down  and  the  wheel  of 
the  cart  went  over  his  leg  and  fractured  it.  A  con- 
sidered judgment  was  delivered  by  Lord  Denman. 
He  says :  "  It  is  urged  that  the  mischief  was  not  pro- 
duced by  the  mere  negligence  of  the  servant  as  as- 
serted in  the  declaration,  but  at  most  by  that  negli- 
gence in  combination  with  two  other  active  causes— 
the  advance  of  the  horse  in  consequence  of  his  being 
excited  by  the  other  boy,  and  the  plaintiff's  improper 
conduct  In  mounting  the  cart,  and  so  committing  a 


trespass  on  the  defendant's  chattel.  On  the  former  of 
these  two  causes  no  great  stress  was  laid,  and  I  do  not 
apprehend  that  it  can  be  necessary  to  dwell  on  it  at 
any  length.  For,  if  I  am  guilty  of  negligence  in  leav- 
ing any  thing  dangerous  where  I  know  it  to  be  ex- 
tremely probable  that  some  other  person  will  unjusti- 
fiably set  it  in  motion  to  the  injury  of  a  third,  and  if 
that  injury  should  be  so  brought  about,  I  presume  that 
the  suffSerer  might  have  redress  by  action  against  both 
or  either  of  the  two,  but  unquestionably  against  the 
first."  And  then,  by  way  df  illustration,  the  Chief 
Justice  puts  the  case  of  a  gamekeeper,  leaving  a  loaded 
gun  against  the  wall  of  playground  where  schoolboys 
were  at  play,  and  one  of  the  boys,  in  play,  letting  it 
off  and  wounding  another.  **  I  think  it  will  not  be 
doubted,"  says  Lord  Denman,  **  that  the  gamekeeper 
must  answer  in  damages  to  the  wounded  party. 
This,"  he  adds,  **  might  possibly  be  assumed  as  clear 
in  principle,  but  there  is  also  the  authority  of  the 
present  Chief  Justice  of  the  Common  Pleas  in  its  sup- 
port in  lUidge  v.  Ooodwin,  It  is  unnecessary  to  fol- 
low the  judgment  in  the  consideration  of  the  second 
part  of  the  case,  namely,  whether  the  plaintiff,  having 
contributed  to  the  accident  by  getting  into  the  cart, 
was  prevented  from  recovering  in  the  action,  as  no 
such  question  arises  here.  In  Daniels  v.  Potter,  4  C.  JC 
P.  262,  the  defendants  had  a  cellar  opening  to  the 
street.  The  flap  of  the  cellar  had  been  set  back  while 
defendant's  men  were  lowering  coals  into  it,  as  the 
plaintiff  contended,  without  proper  care  having  been 
taken  to  secure  it:  the  flap  fell  and  iujured  the  plain- 
tiff. The  defendant  maintained  that  the  flap  had  been 
properly  fastened,  but  also  set  up  a  defense  that  its 
fall  had  been  caused  by  some  children  playing  with  it. 
But  the  only  question  left  to  the  jury  by  Tindal,  C.  J., 
was  whether  the  defendant's  men  had  used  reasonable 
care  to  secure  the  flap.  His  direction  implies  that  in 
that  case  only  would  the  intervention  of  a  third  party 
causing  the  injury  be  a  defense.  The  cases  of  Hughes 
V.  Mciqfie  and  others  and  Abbott  v.  Maqfie  and  otliersy  2 
H.  &  C.  744,  two  actions  arising  out  of  the  same  cir- 
cumstances, and  tried  in  the  Passage  Court  at  Liver- 
pool, though  at  variance  with  some  of  the  foregoing 
so  far  as  relates  to  the  effect  of  the  plaintiff's  right  to 
recover  where  his  own  act  as  a  trespasser  has  con- 
tributed to  the  injury  of  which  he  complains,  is  in  ac- 
cordance with  them  as  respects  the  defendant's  lia- 
bility for  his  own  act  where  that  is  the  primary  MMue, 
though  the  act  of  another  may  have  led  to  the  imme- 
diate result.  The  defendants  had  a  cellar  opening  to 
the  street.  Their  men  had  taken  up  the  flap  of  the 
cellar  for  the  purpose  of  lowering  casks  into  it,  and, 
having  reared  it  against  the  wall  nearly  upright  with 
its  lower  face,  on  which  there  were  cross-bars,  toward 
the  street,  had  gone  away.  The  plaintiff  in  one  of  the 
actions,  a  child  of  five  years  old,  got  upon  the  cross- 
bars of  the  flap,  and,  in  jumping  off  them,  brought 
down  the  flap  on  himself  and  another  child  (the  plain- 
tiff in  the  other  action),  and  both  were  injured.  It 
was  held  that  while  the  plaintiff  whose  act  had  caused 
the  flap  to  fall  could  not  recover,  the  other  plaintiff 
who  had  been  injured  could,  provided  he  had  not  been 
playing  with  the  other,  so  far  as  to  be  a  joint  actor 
with  him.  Bird  v,  Holbrooky  i  Bing.  628,  is  another 
striking  case,  as  there  the  plaintiff  was  undoubtedly  a 
trespasser.  The  defendant  being  the  owner  of  a  gar- 
den, which  was  at  some  distance  from  his  dwelling- 
house,  and  which  was  subject  to  depredations,  had  set 
in  it  without  notice  a  Rnrintr-tmn  for  the  nroteotioii  of 
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his  property.  The  plaintiff;  who  was  uot  aware  that  a 
spriug-guu  was  set  in  the  garden,  in  order  to  oatoh  a 
pea-fowl,  the  property  of  a  neighbor  which  had  esoaped 
into  the  garden,  got  over  the  wall,  and  his  foot  ooming, 
in  his  pursuit  of  the  bird,  into  contact  with  the  wire 
which  communicated  with  the  gun,  the  latter  went  off 
and  injured  him.  It  was  held,  though  his  own  act 
had  been  the  Immediate  cause  of  the  gun  going  off, 
yet  that  the  unlawful  act  of  the  defendant  in  setting 
it,  rendered  the  latter  liable  for  the  consequences.  In 
the  course  of  the  discussion  a  similar  case  of  Jay  v. 
Whitfield,  at  p.  644,  was  mentioned,  tried  before  Rich- 
ards, C.B.,  in  which  a  plaintiff,  who  had  trespassed  upon 
premises  in  order  to  cut  a  stick,  and  had  been  simi- 
larly injured,  had  recovered  substantial  damages,  and 
no  attempt  had  been  made  to  disturb  the  verdict.  In 
Hill  V.  New  River  Company,  9  B.  &  S.  808,  the  defend- 
ants created  a  nuisance  in  a  public  highway  by  allow- 
ing a  stream  of  water  to  spout  up,  open,  and  uufenced 
in  the  road.  The  plaintiff's  horses,  passing  along  the 
road  with  his  carriage,  took  fright  at  the  water  thus 
spouting  up,  and  swerved  to  the  other  side  of  the  road. 
It  BO  happened  that  there  was  in  the  road  an  open 
ditch  or  cutting  which  had  been  made  by  contractors 
who  were  constructing  a  sewer,  and  which  had  been  left 
unfenced  and  unguarded,  which  it  ought  not  to  have 
been.  Into  this  ditch  or  cutting,  owing  to  its  being 
unfenced,  the  horses  fell  and  injured  themselves  and 
the  carriage.  It  was  contended  that  the  remedy,  if 
any,  was  against  the  contractors,  but  it  was  held  that 
the  plaintiff  was  entitled  to  recover  against  the  com- 
pany. In  Burrows  v.  March  Gas  and  Coke  Company, 
L.  Rep.,  7  Ex.  06,  in  the  Exchequer  Chamber,  affirm- 
ing a  judgment  of  the  Court  of  Exchequer,  where, 
through  a  breach  of  contract  by  the  defendants  in  not 
serving  the  plaintiff  with  a*  proper  pipe  to  convey  gas 
from  their  main  into  his  pn^nii^es,  an  escape  of  gas  had 
taken  place,  whereupon  the  servant  of  a  gas-fitter,  at 
work  on  the  pl*emises,  having  gone  into  the  part  of  the 
premises  where  the  escape  had  occurred  with  a  lighted 
candle,  and  examining  the  pipe  with  the  candle  in  his 
hand,  an  explosion  took  place,  by  which  the  premises 
were  injured,  the  defendants  were  held  liable,  though 
the  explosion  had  been  immediately  caused  by  the  im- 
prudence (»f  the  gas-fitter's  man  in  examining  the  pipe 
with  a  lighted  candle  in  his  hand.  In  CoUins  v.  The 
Middle  Level  Commissioners,  L.  Rep.,  4  C.  P.  279, 
the  defendants  were  bound  under  an  act  of  Parlia- 
ment to  construct  a  cutting  with  proper  walls,  gates, 
and  sluices  to  keep  out  the  waters  of  a  tidal  river, 
and  also  a  culvert  under  the  cut  to  carry  off  the  drain- 
age of  the  lands  lying  east  of  the  cut,  and  to  keep  the 
same  open  at  all  times.  In  consequence  of  the  de- 
fective construction  of  the  gates  and  sluices,  the 
waters  of  the  river  flowed  into  the  cut,  and,  bursting 
its  western  bank,  flooded  the  adjoining  lands.  The 
plaintiff  and  other  proprietors  on  the  eastern  side 
closed  the  culvert,  and  so  protected  their  lands ;  but 
the  proprietors  on  the  western  side,  to  lessen  the  evils 
to  themselves,  rovpened  the  culvert,  and  so  increased 
the  overflow  on  the  plaiutifTs  laud,  and  caused  injury 
to  it.  The  deffendanb  sought  to  ascribe  the  injury  to 
the  act  of  the  western  proprietors  in  removing  the  ob- 
struction which  those  on  the  other  side  had  placed  at 
the  culvert.  But  it  was  held  that  the  negligence  of 
the  defendants  was  the  substantial  cause  of  the  mis- 
chief. **The  defendants,"  says  Montague  Smith,  J., 
*'  cannot  excuse  themselves  from  the  natural  conse- 
quences of  their  negligence  by  reason  of  the  act. 


whether  rightful  or  wrongful,  of  those  who  removed 
the  obstructions  placed  in  the  culvert  under  the  cir- 
cumstances found  in  this  case."  ''The  primary  and 
substantial  cause  of  the  injury,"  says  Brett,  J.,  '*  was 
the  negligence  of  the  defendants,  and  it  is  not  compe- 
tent to  them  to  say  that  they  are  absolved  from  the 
consequence  of  their  wrongful  act  by  what  the  plain- 
tiff or  some  one  else  did."  *'  I  do  not  see  how  the  de- 
fendants can  excuse  themselves  by  urging  that  the 
plaintiff  was  prevented  by  other  wrong-doers  from 
preventing  part  of  the  injury."  The  case  of  Harri- 
son V.  The  Great  Nortliem  Railway  Company,  8  H.  & 
C.  281,  belongs  to  the  same  class.  The  defendants  were 
bound  under  an  act  of  Parliament  to  maintain  a  delph 
or  drain  with  banks  for  carrying  off  water  for  the  pro- 
tection of  the  adjoining  lands.  At  the  same  time  cer- 
tain commissioners  appointed  under  an  act  of  Parlia- 
ment were  bound  to  maintain  the  navigation  of  the 
River  Witham  with  which  the  delph  communicated. 
There  having  been  an  extraordinary  fall  of  rain,  the 
water  in  the  delph  rose  nearly  to  the  height  of  its 
banks,  when  one  of  them  gave  way,  and  caused  the 
damage  of  which  the  plaintiff  complained.  It  was 
found  that  the  bank  of  the  delph  was  not  in  a  proper 
condition ;  but  it  was  also  found,  and  it  was  on  this  that 
the  defendants  relied  as  a  defense,  that  the  breaking 
of  the  bank  had  been  caused  by  the  water  in  it  having 
been  penned  back  owing  to  the  neglect  of  the  commis- 
sioners to  maintain  in  a  proper  state  certain  works 
which  it  was  their  duty  to  keep  up  under  their  act. 
Nevertheless,  the  defendants  were  held  liable.  These 
authorities  would  appear  to  be  sufficient  to  maintain 
the  plalntiffis'  right  of  action  under  the  circumstances 
of  this  case.  It  must,  however,  be  admitted  that  in 
one  or  two  recent  cases  the  courts  have  shown  a  dis- 
position to  confine  the  liability  arising  from  unlawful 
acts,  negligence,  or  omissions  of  duty  within  narrower 
limits  by  holding  a  defendant  liable  for  those  conse- 
quences only  which  in  the  ordinary  course  of  things 
were  likely  to  arise,  and  which  might,  therefore,  rea- 
sonably be  expected  to  arise,  or  which  it  was  contem- 
plated by  the  parties  might  arise  from  such  acts,  neg- 
ligence, or  omissions.  In  Greenland  v.  Chaplinj  5 
Exoh.  248,  PoUock,  C.  B.,  says:  '*I  entertain  consid- 
erable doubt  whether  a  person  who  is  guilty  of  negli- 
gence is  responsible  for  all  the  consequences  which 
may  under  any  circumstances  arise,  and  in  respect  of 
mischief  which  could  by  no  possibility  have  been  fore- 
seen, and  which  no  reasonable  person  would  have  an- 
ticipated." Acting  on  this  principle,  the  Court  of 
Common  Pleas,  in  a  recent  case  of  Sharp  v.  Powell,  L. 
Rep.,  7  C.  P.  258,  held  that  the  action  would  not  lie 
where  the  injury,  though  arising  from  the  unlawful 
act  of  the  defendant,  could  not  have  been  reasonably 
expected  to  follow  from  it.  The  defendant  had,  con- 
trary to  the  provisions  of  the  Police  Act,  washed  a 
van  in  the  street,  and  suffered  the  water  used  for  the 
purpose  to  flow  down  a  gutter  toward  a  sewer  at  some 
little  distance.  The  weather  being  frosty,  a  grating 
through  which  water  flowing  down  the  gutter  passed 
into  the  sewer  had  become  frozen  over,  in  consequence 
of  which  the  water  sent  down  by  the  defendant,  in- 
stead of  passing  into  the  sewer,  spread  over  the  street, 
and  became  frozen,  rendering  the  street  slippery.  The 
plaintiff's  horse  coming  along  fell  in  consequence,  and 
was  injured.  It  was  ^held  that,  as  there  was  nothing 
to  show  that  the  defendant  was  aware  of  the  obstruc- 
tion of  the  grating,  and  as  the  stoppage  of  the  water 
was  not  the  necessary  or  probable  consequeDce  of  the 


508 


TEEE  ALBANY  LAW  JOURNAL. 


deffmdant'B  act,  he  was  not  responsible  for  what  had 
happened.  Bovill,  0.  J.,  there  sajs:  *'No  doubt  one 
who  oommits  a  wronjcful  act  is  responsible  for  the 
ordinary  consequences  which  are  likely  to  result  there- 
from ;  but  generally  speaking  he  is  not  liable  for  dam- 
age which  is  not  the  natural  or  ordinary  consequent 
of  such  an  act,  unless  it  be  shown  that  he  knows  or 
has  reasonable  means  of  knowing  that  consequences 
not  usually  resulting  from  the  act  are  by  reason  of 
«ome  existing  cause  likely  to  intervene  so  as  to  occa- 
sion damage  to  a  third  person.  Where  there  is  no  rea- 
son to  expect  it,  and  no  knowledge  in  the  person  do- 
ing the  wrongful  act  that  such  a  state  of  things  exists 
as  to  render  the  damage  probable,  if  injury  does  re- 
sult to  a  third  person  it  Is  generally  considered  that 
the  wrongful  act  is  not  the  proximate  cause  of  the  in- 
jury so  as  to  render  the  wrong-doer  liable  to  an  ac- 
tion.** And  Grove,  J.,  said:  '*I  am  entirely  of  the 
same  opinion .  I  think  the  act  of  the  defendant  was 
not  the  ordinary  or  proximate  cause  of  the  damage  to 
the  plaintiff's  horse,  or  within  the  ordinary  ooua^ 
quences  which  the  defendant  may  be  presumed  to 
have  contemplated,  or  for  which  he  is  responsible. 
The  expression  the  '  natural  consequence  *  which  has 
l>een  used  in  so  many  cases,  and  which  I  myself  have 
no  doubC  often  used,  by  no  means  conveys  to  the  mind 
an  adequate  notion  of  what  is  meant;  'probable* 
would  perhaps  be  a  better  expression.  If  on  the  pres- 
ent occasion  the  water  had  l>een  allowed  to  accumu- 
late round  the  spot  where  the  washing  of  the  van  took 
place  aiid^iad  there  frozen  obviously  within  the  sight 
of  the  d«%i?<Umt,  and  the  plaintiff's  horse  had  fallen 
there,  I  should  have  been  inclined  to  think  that  tli« 
defendant  would  have  been  responsible  for  the  conse- 
quences which  had  resulted,*'  and  Keating,  J.,  said: 
**The  damage  did  not  immediately  flow  from  the 
wron^ul  act  of  the  defendant,  nor  was  such  a  proba- 
ble or  likely  result  as  to  make  him  responsible  for  it. 
The  natural  consequence,  if  that  be  a  correct  expres- 
sion, of  the  wrongful  act  of  the  defendant  would 
have  been  that  the  water  would  under  ordinary  dr^ 
cnmstances  have  flowed  along  the  gutter  or  channel, 
and  BO  down  the  grating  to  the  sewer.  The  stoppage 
and  accumulation  of  the  water  was  caused  by  ice  or 
other  obstruction  at  the  drain,  not  shown  to  have 
been  known  to  the  defendant,  and  for  which  he  was  in 
no  degree  responsible.  That  being  so,  it  would  obvi- 
ously be  unreasonable  to  trace  the  damage  indirectly 
back  to  the  defendant.  '*  We  acquiesce  in  the  doctrine 
thus  laid  down  as  applicable  to  the  circumstances  of 
the  particular  case ;  but  we  doubt  its  applicability  to 
the  present,  which  appears  to  us  to  come  within  the 
principle  of  Scott  v.  Shepherdy  Dixon  v.  Bett,  and  other 
cases  to  which  we  have  referred.  At  the  same  time 
it  appears  to  us  that  the  case  before  us  will  stand  the 
test  thus  said  to  t>e  the  true  one.  For  a  man  who  un- 
lawfully places  an  obstruction  across  either  a  public  or 
private  way  may  anticipate  the  removal  of  the  ob- 
struction by  some  one  entitled  to  use  the  way  as  a 
thing  likely  to  happen ;  and  if  this  should  be  done,  the 
probability  is  that  the  obstruction  so  removed  will,  in- 
stead of  being  carried  away  altogether,  be  placed 
somewhere  near;  thus,  if  the  obstruction  be  to  the 
carriage-way,  it  will  very  likely  be  placed,  as  was  the 
case  here,  on  the  footpath.  If  the  obstruction  be  a 
dangerous  one,  wheresoever  placed,  it  may,  as  was  also 
the  case  here,  become  a  source  of  danger  from  which, 
should  injury  to  an  innocent  party  occur,  the  original 
author  of  the  mischief  should  be  held  responsible. 


Moreover,  we  are  of  opinion  that  If  a  person  places  a 
dangerous  obstruction  in  a  highway  or  in  a  private 
road,  over  which  persons  have  a  right  of  way,  he  is 
bound  to  take  all  necessary  precautious  to  protect 
persons  exercising  their  right  of  way,  and  that  if  he 
neglects  to  do  so  he  Is  liable  for  the  consequences.  It 
Is  unnecessary  to  consider  how  the  matter  would  have 
stood  had  the  plaintiff  been  a  trespasser.  The  case  of 
IfatHrcm  V.  AUerton,  4  H.  &  C.  888:  L.  Bep.,  1  Ex.  239, 
was  cited  t>efore  us  as  a  strong  authority  in  favor  of 
the  defendant.  The  defendant  had  there  exposed  In 
a  public  market-place  a  machine  for  crushing  oil 
cake  wlthoui  Its  being  thrown  out  of  gear  or  the  handle 
being  fastened,  or  any  person  having  the  care  of  it ; 
the  plaintiff,  a  boy  of  four  years  of  age,  returning 
from  school  with  his  brother,  a  boy  of  seven,  and 
some  other  boys,  stopped  at  the  machine.  One  of  the 
l>oy8  began  to  tuiii  the  handle ;  the  plaintiff,  at  the 
suggestion  of  his  brother,  placed  his  hand  on  the  ooga 
of  the  wheels,  and  the  machine  being  set  in  motion, 
three  of  his  fingers  were  cruAied.  It  was  held  by  t^e 
Court  of  Exchequer  that  the  defendant  was  not  liable : 
first,  because  there  was  no  negligence  on  the  part  of 
the  defendant,  or  if  there  was  such  negligence,  it  was 
too  remote ;  secondly,  because  the  injury  was  caused 
by  the  act  of  the  boy  who  turned  the  handle,  and  of 
the  plaintiff  himself,  who  was  a  trespasser.  With  the 
latter  ground  of  the  decision  we  have  in  the  present  case 
nothing  to  do,  otherwise  we  should  have  to  consider 
whether  it  should  prevail  against  the  cases  cited  with 
which  It  Is  obviously  in  conflict.  If  the  decision  as  to 
negligence  is  in  conflict  with  our  judgment  in  this  case, 
we  can  only  say  we  do  not  acquiesce  in  it.  It  appears 
to  us  that  a  man  who  leaves  in  a  public  place  along 
which  persons,  and  amon^  them  children,  have  to 
pass  a  dangerous  machine  which  may  be  fatal  to  any 
one  who  touches  It,  without  any  precaution  against  mis- 
chief, is  not  only  guilty  of  negligence,  but  of  neg^- 
gence  of  a  very  reprehensible  character,  and  not  the 
less  so  because  the  imprudent  and  unauthorized  act  of 
another  may  t>e  necessary  to  realize  the  mischief  to 
which  the  unlawful  act  or  negligence  of  the  defend- 
ant has  given  occasion.  But  be  this  as  it  may,  the 
case  cannot  govern  the  present.  For  the  decision  pro- 
ceeded expressly  on  the  ground  that  there  had  been 
no  default  in  the  defendant;  here  It  cannot  be  dis- 
puted that  the  act  of  the  defendant  was  unlawful.  On 
the  whole,  we  are  of  opinion,  both  on  principle  and 
authority,  that  the  plaintiff  is  entitled  to  our  judg- 
ment. 

Rule  diachargtd. 

COVENANT  OF  LESSEE  NOT  TO  ASSIGN  NOT 
A  USUAL  ONE. 

ENGLISH  HIGH  COURT  OP  JUSTICE,  CHANCEBY 
DIVISION,  JANUARY  88,  18T8. 

Hamfshirb  y.  Wiokenb,  88  L.  T.  Rep.  (N.  S.)  408. 

The  defendant  entered  into  an  agreement  to  take  a  lease 
of  a  dwelliDg-house  Jn  Kensington,  to  contain  all  usual 
covenants  and  provisoes.  The  lease  tendered  to  the 
defendant  contained  a  covenant  not  to  assign  without 
the  lessors'  consent,  such  consent  not  to  l>e  withheld  to 
a  respectable  and  responsible  tenant.  In  an  action  to 
enforce  the  agreement,  hOd^  that  the  covenant  was  not 
a  usual  covenant. 

''PHIS  was  action  to  enforce  specific  performance  of  an 
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agreement  for  a  lease.  At  the  date  of  the  agree- 
ment the  plaintiff  was  lessee  of  a  house  In  EUham-road, 
Kensington,  for  the  term  of  twenty-one  years  from 
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the  25th  December,  1873,  determinable  by  either  lessor 
or  lessee  at  the  expiration  of  the  first  seven  or  fourteen 
years,  and  she  held  an  undertaking  in  writing  from 
the  lessors  that  if  she  could  obtain  a  responsible  and 
respectable  tenant  for  the  house  at  the  rent  of  one 
hundred  guineas  per  annum,  they  would  accept  a  sur- 
render of  the  plaintiflTs  leaise,  and  grant  to  the  new 
tenant  a  lease  for  twenty-one  years,  deteinuinable  by 
the  lessee  only  at  the  end  of  seven  or  fourteen  years. 
On  the  22d  February,  1877,  the  defendant  had  an  inter- 
view with  the  plaiutifTs  agent  respecting  the  house, 
and  on  the  following  day  the  defendant  wrote  to  the 
agent  a  letter  in  the  following  terms : 

**  With  reference  to  our  interview  last  evening,  I  am 
willing  to  take 43,  Holland-road"  (meaning  43,  filsham- 
road)  *•  at  the  rent  of  1061.  per  annum  for  twenty-one 
years,  determinable  at  nvy  option  at  seven  or  fourteen 
years,  on  all  usual  covenants  and  provisoes,  provided 
the  same  be  put  into  ornamental  and  substantial 
repair  as  arranged,  and  to  pay  751.  fur  the  fixtures  and 
fittings  mentioned  in  the  schedule  you  left  with  me. 
Rent  to  run  fK>m  the  24th  March.  Possessicm  to  be 
g^ven  on  the  r4th  March  next.  I  shall  feel  obliged  by 
a  definite  reciJy  at  once,  as  I  have  other  offers." 

The  defendant  also  gave  the  names  of  two  referees. 
On  the  24th  February  the  plain tifiTs  agent  wrote  and 
sent  to  the  defendant  a  letter  as  follows : 

**  On  behalf  of  Mrs.  Hampshire  I  accept  the  terms 
contained  in  your  letter  of  yesterday,  subject  to  refer- 
ences being  approved  by  the  landlord,  which  I  am 
quito  convinced  in  your  case  Is  simply  a  matter  of 
form." 

The  lessors  were  satisfied  with  the  defendant's  refer- 
ences, but  the  defendant  subsequently  refused  to 
accept  the  lease,  and  thereupon  the  present  action  was 
brouglit.  The  tnaterial  defense  was  that  the  new 
lease  proposed  to  be  granted  to  the  defendant  con- 
tained a  covenant  on  the  part  of  the  lessee  **  that  he 
would  not,  without  the  previous  consent  of  the  lessors, 
assign,  underlet,  or  part  with  the  possession  of  the 
said  premises,  but  such  consent  not  to  be  withheld  to 
a  respectable  and  responsible  tenant,  and  that  he 
would  not,  without  the  consent  of  the  lessors,  put  up 
thereon  any  bill  for  letting  apartments,"  which  was 
alleged  not  to  be  a  usual  covenant. 

Chitly,  Q.  C,  and  Greedy  for  plain tiflf. 

J.  Utune  WiUiamSy  for  defendant. 

Jessel,  M.  R.  There  are  various  objections  to  the 
contention  of  the  plaintiff,  but  the  chief  objection,  to 
which  alone  I  intend  to  refer,  arose  on  the  defendant's 
agreement  to  take  a  lease  of  the  house  **  on  all  usual 
covenants  and  provisoes."  Now,  the  lease  tendered 
by  the  lessors  contains  a  covenant  on  the  part  of  the 
lessee  that  he  would  not,  without  the  lessors'  consent, 
^'  assign,  underlet,  or  part  with  the  premises ;  but  such 
consent  not  to  be  withheld  to  a  respectable  and  respon- 
sible tenant;  "  and  further,  that  he  would  not,  with- 
out their  consent,  put  up  thereon  any  bill  for  letting 
apartments.  That  is  clearly  a  very  special  and  very 
unusual  covenant,  but  it  is  said  that  it  is  less  extensive 
than  a  general  covenant  not  to  assign  at  all,  and  that 
if  no  objection  can  be  made  to  an  unrestricted  cove- 
nant against  assignment,  none  can  be  made  to  a  cove- 
nant in  this  restricted  form.  I  think  that  reasoning 
is  sound,  and  shall,  therefore,  consider  whether  an 
unrestricted  covenant  not  to  assign  is  or  is  not  a 
usual'covenaut.  lam  of  opinion  that  it  is  not.  This 
was  decided  by  Lord  Thurlow  in  Het^derson  v.  Hay, 


«i*p.,  by  Lord  Eldon  in  Church  v.  Browiiy  «*p.,  and 
more  recently  by  the  Court  of  Appeal  in  Hodgkinson  v, 
Crowcy  L.  Rep.,  10  Ch.  623;  33  L.  T.  Rep.  (N.  8.)  388, 
and  by  Bacon,  V.  C,  in  the  same  case,  L.  Rep.,  It)  Kq. 
503;  33  L.  T.  Rep.  (N.  S.)  122,  so  that  it  cannot  now  be 
fairly  disputed.  It  is  true  that  a  contrary  decision  of 
Romilly  was  cited.  —  Haines  v.  Burnett^  «up.  —  but 
that  case  appears  to  me  to  be  opposed  both  to  principle 
and  authority,  and  it  must  now  be  treated  as  distinctly 
overruled  by  Hodgkinson  v.  Croioe.  In  Haities  v.  Bur- 
nett, Lord  Romilly,  without  any  special  provision  hav- 
ing been  made  in  the  contract  to  that  effect,  held  that 
a  covenant  should  be  inserted  making  the  lease  deter- 
minable on  the  bankruptcy  of  the  lessee  or  on  his 
making  any  arrangement  for  the  benefit  of  his  credit- 
ors. That  was,  in  fact,  nothing  less  than  a  variation 
of  the  contract.  I  cannot  see  any  reason  for  holding 
such  a  covenant  to  be  usual,  and  it  is  rather  difficult, 
in  looking  at  the  case,  to  understand  how  it  was 
decided.  Lord  Romilly  seems  to  have  thought  that, 
in  considering  general  covenants  and  all  such  other 
covenants  as  are  usually  inserted  in  leases  of  property 
of  a  similar  description,  some  regard  might  be  had  to 
the  peculiar  nature  and  tenure  of  the  property ;  but  I 
cannot  find  any  evidence  on  that  point  mentioned  in 
the  report,  and  it  would  seem  that  tke  judge,  from  his 
view  of  the  nature  of  the  property,  inserted  the  clause. 
But,  when  we  look  at  the  reasoning  of  Bacon,  Y.  C,  in 
Hodgkinaon  y.  Crotoej  I  think  it  is  conclusive  against 
any  judge  being  allowed  to  say  from  his  own  view  that 
sach  a  covenant  ought  to  be  introduced.  The  Court 
of  Appeal  went  further, '^ud  held  that,  under  an  agree- 
ment for  a  lease  to  contain  **  all  usual  uid  customary 
mining  clauses,"  the  landlord  was  not  eutitled  to  have 
inserted  in  the  lease  a  proviso  for  re-entry  except  on 
non-payment  of  rent.  Usual  covenants  may  vary  in 
different  generations.  The  law  declares  what  are  usual 
covenants  according  to  the  then  knowledge  of  man- 
kind. Lord  Eldon,  in  Church  ««  9rowt%^  puts  it  thus  : 
"  Before  the  case  of  Henderson  ^.  Haj/,  therefore,  upon 
an  agreement  to  grant  a  lease  with  nothing  more  than 
the  proper  covenants,  I  should  have  said  they  wore  to 
be  such  covenants  as  were  just  as  well  known  in  such 
leases  as  the  usual  covenants  under  an  agreement  to 
convey  an  estate."  Now,  what  is  well  known  at  one 
time  may  not  be  well  known  at  another  time,  so  that 
you  cannot  say  that  usual  covenants  never  change.  I 
have,  therefore,  looked  at  the  last  edition  of  David- 
son's Precedents  in  Conveyancing  (3d  ed.,  vol.  6,  pp.  48, 
49),  to  see  whether  the  usage  is  said  to  have  changed. 
He  says :  **  The  result  of  the  authorities  appears  to  be 
that  in  a  case  where  the  agreement  is  silent  as  to  the 
particular  covenants  to  be  inserted  in  the  lease,  and 
provides  merely  for  the  lease  containing  '  usual  coven- 
ants,' or,  which  is  the  same  'thing,  is  an  open  agree- 
ment without  any  reference  to  the  covenants,  and 
there  are  no  special  circumstances  justifying  the  intro- 
duction of  other  covenants,  the  following  are  the  only 
ones  which  either  party  can  insist  upon,  namely,  cov- 
enants by  the  lessee:  1,  to  pay  rent;  2,  to  pay  taxes, 
except  such  as  are  expressly  payable  by  the  landlord ; 

3,  to  keep  and  deliver  up  the  premises  in  repair ;  and, 

4,  to  allow  the  lessor  to  re-enter  and  view  the  state  of 
repair,  and  the  usual  qualified  covenant  by  the  lessor 
for  quiet  enjoyment  by  the  lessee."  When  ho  refers 
to  **specal  circumstances,"  he  means  peculiar  to  a 
particular  trade,  as,  for  example,  in  leases  of  public- 
houses,  where  the  brewers  have  their  own  forms  of 
leases,  the  usual  covenants  would  mean  the  covenants 
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always  inserted  in  the  leases  of  certain  brewers.  There 
is  no  mention  of  any  other  "  usual  covenants,"  and  as 
nothing:  in  this  case  has  been  lost  for  want  of  industry 
on  the  part  of  the  counsel  who  have  argued  it,  I  am 
justified  in  saying  that  there  is  nothing  in  any  text 
book  or  book  of  precedents  to  show  that  a  covenant 
not  to  assign  is  a  usual  covenant.  I  am,  therefore,  of 
opinion  that  it  is  not  a  usual  covenant,  and  the  plain- 
tilTs  case  fails.    The  action  must  t>e  dismissed  with 

costs. 

♦ 

LIABILITY   FOR    REPRESENTATIONS    AS   TO 
CREDIT  OF  ANOTHER. 

SUPREME    COURT    OP   PENNSYLVANIA     JANUARY 

7,  1878. 

Duff  v.  Wiluams. 

Plaintiff,  having  money  to  loan,  asked  defendant  If  he 
wished  to  borrow  It.  Defendant  said  no,  but  his  brother 
did.  Plaintiff  asked  if  the  brother  was  solvent,  und  de- 
fendant, honestly  believing  him  to  be  so,  said  he  was. 
Plaintiff  relying  on  this  made  the  loan.  IleUU  that 
defendant  was  not  liable  for  a  loss  thereof  through  the 
brother's  Insolvency. 

ACTION  for  damages  arising  out  of  an  alleged  deceit 
on  the  part  of  John  C.  Duff,  the  defendant  below, 
whereby  Robert  Williams,  the  plaiutiff  l>elow,  was  in- 
duced to  loan  money  to  defendant's  Insolvent  brother, 
Agnew  Duff. 

Plaiutiff,  having  a  sum  of  money  to  loan,  asked 
defendant  if  he  wished  to  borrow  it.  He  said  no,  but 
he  thought  his  brother  would  like  some.  Plaintiff 
asked  him  if  his  brother  was  good  for  the  amount  and 
he  said  he  was.  At  that  time  defendant  believed  his 
brother  to  be  solvent  and  made  the  representation  in 
Kood  faith.  Thereafter  plaintiff  called  upon  the 
brother  and  lent  him  the  money,  taking  his  note 
therefor.  A  few  months  thereafter  and  before  the 
note  was  due,  the  brother  made  a  general  assign- 
m<Mit  for  the  benefit  of  creditors,  and  plaintiff's  note 
was  not  paid  in  full.  He  then  brought  this  action 
claiming  that  he  had  made  the  loan  on  the  faith  of 
defendant's  representations. 

At  the  trial  defendant  among  other  points  presented 
these : 

Fonrtli,  To  enable  the  plaintiff  to  recover,  the  jury 
must  believe  that  John  C.  Duff  represented  his  brother 
Agnew  to  be  in  good  and  solvent  circumstances  at  the 
time  the  plaintiff  applied  to  him;  that  the  plaintiff, 
owing  to  his  relations  with  the  defendant,  had  a  right 
to  rely  upon  such  representation ;  that  such  represen- 
tation was  false;  that  John  C.  Duff  knew  and  be- 
lieved, or  had  reason  to  know  or  believe,  it  to  be  false, 
and  made  such  representation  recklessly,  without  any 
just  reason  for  making  the  same,  and  with  the  design 
and  intent  fraudulently  and  dishonestly  to  enable  his 
brother  to  obtain  the  plaintiff's  money.  Aiisxrer,  It 
was  not  necessary  that  the  defendant,  If  he  made  the 
statements  and  representations,  actually  knew  them  to 
be  false.  If  ho  mode  tbein  recklessly,  without  suffi- 
cient reason  for  knowing  and  believing  them  to  be 
true,  and  with  the  intent  to  enable  his  brother  Agnew 
thereby  to  obtain  the  plaintiff's  money,  and  the  repre- 
sentations afterward  turned  out  to  be  false,  and 
damage  resulted,  It  would  be  sufficient  to  create  the 
liability  of  the  defendant,  without  it  appearing  that 
the  defendant  knew  or  had  reason  to  know  or  believe 
them  to  be  false. 
Fifth.  If  the  jury  believe  that  John  C.  Duff  from 


time  to  time  sought  information  as  to  his  brother's 
standing  financially,  and  with  an  honest  belief  that  he 
(Agnew)  was  solvent  and  could  pay  his  debts,  so  repre- 
sented his  circumstances  to  Williams,  the  plaintiff 
cannot  recover,  even  if  such  representations  turned 
out  afterward  to  be  incorrect.  Ansirer.  This  we 
affirm,  if  by  **so  represented  his  circumstances  to 
Williams  "  we  are  to  understand,  giving  or  communi- 
cating information  to  plaintiff  as  information  thus 
obtained  merely;  but  the  case  would  be  different  if  he 
made  the  representations  and  statements  as  actual 
facts,  as  of  his  own  knowledge. 

The  judgment  below  was  for  plaintiff,  and  defendant 
took  a  writ  of  error. 

8.  B,    WilBon  and  Frank   WHson,  for  plaintiff  in 
error. 
John  J.  Wiokhanij  for  defendant  in  error. 

Stsrbktt,  J.  In  answer  to  the  fourth  point  the 
learned  judge  said  to  the  jury  that,  if  the  defendant 
made  the  alleged  statements  and  representations,  it 
was  unnecessary  to  show  that  he  *'  actunlly  knew  them 
to  be  false.'*  If  he  made  them  rccklesi«ly,  without 
sufficient  reason  for  knowing  and  believing  them  to  be 
true,  or  did  he  know  that  they  were  false?  We  are  of 
opinion  that  the  question  was  submitted  to  the  jury 
in  a  manner  that  was  ctdculated  to  lead  them  into  an 
inquiry  that  was  Irrelevant  and  prejudicial  to  the  de- 
fendant, and  for  this  reason  the  first  assignment  of 
error  should  be  sustained. 

The  defendant  was  entitled  to  an  unqualified  affirm- 
ance of  his  fifth  point,  in  which  the  court  was 
requested  to  say :  *'  If  the  jury  believe  that  John  C. 
Duff  from  time  to  time  sought  Information  as  to  his 
brother's  standing  financially,  and  with  an  honest 
belief  that  he  was  solvent  and  could  pay  his  debts,  so 
represented  his  condition  to  Williams,  the  plaintiff 
cannot  recover,  even  If  such  representations  turned 
out  afterward  to  be  Incorrect."  This  was  putting 
the  defense  on  Its  true  ground— that  of  good  faith. 
While  the  learned  judge  affirmed  this  proposition,  he 
did  so  with  a  qualification  which  greatly  weakened  its 
force,  by  saying,  **  if  by  the  words  *  so  represented  his 
circumstances  to  Williams,'  we  are  to  understand 
giving  or  communicating  Information  to  the  plaintiff 
as  information  thus  obtained  merely;  but  the  case 
would  be  different  If  he  made  the  representations  as 
actual  facts,  as  of  his  own  knowledge."  The  jury 
would  likely  understand  from  this  that  the  defendant 
was  bound  to  inform  the  plaiutiff  that  he  had  made 
inquiry  as  to  his  brother's  standing,  and  give  him  in 
detail  the  Information  he  had  thus  obtained,  so  that 
he  might  have  the  data  from  which  to  draw  his  owu 
conclusions.  Of  course  there  could  have  been  no 
objection  to  this  mode  of  imparting  information  to 
the  plaintiff,  but  It  is  not  the  only  way  in  which  it 
could  be  honestly  done.  He  could  with  equally  good 
faith  state,  as  conclusions  of  fact,  the  inferences 
which  he  drew  from  the  information  he  had  obtained. 
If,  as  the  result  of  inquiry,  he  came  to  the  conclusion 
that  his  l)rother's  financial  standing  was  as  good  as  his 
own,  what  would  be  the  Impropriety  of  honestly 
stating  this  to  the  plaintiff  as  a  fact,  instead  of  com- 
municating to  him  the  items  of  information  upon 
which  he  had  formed  his  judgment  and  l>elief? 
Taking  into  consideration  all  that  was  said  and  done, 
it  must,  after  all,  resolve  Itself  into  a  question  of  sin- 
cerity and  good  faith.  The  principles  involved  are  so 
clearly  stated  in  Bokee  v.  Walker,  supra ;  Boyd's  Ex*t8 
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V.  Browne,  6  Barr,  810;  Huher  v.  Wilson,  11  Harris, 
178;  Wuiem  v.  The  Nauoaitick  Wlieel  Co.. «  Casey,  358; 
Qrahamv.  HoUinger,  10  Wright.  65;  and  Dilworth\, 
Dradner  et  oL.  decided  at  the  present  term.  4  Weekly 
Notes.  505.  that  it  is  unnecessary  to  pursue  the  subject 
any  further. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

♦ 
COURT  OF  APPEALS  ABSTRACT. 

APPEAL. 

1.  To  Court  of  Appecds:  order  stistaining  demurrer 
not  appecUoMe.— An  order  sustaining  a  demurrer  to  a 
complaint  and  dismissing  it  with  costs,  unless  the 
plaintiff  amends  and  pays  costs  of  demurrer  within  a 
specified  time,  cannot  be  reviewed  in  this  court  until 
after  final  judgment  has  been  entered  for  the  defend- 
ant dismissing  the  complaint.  Appeal  dismissed. 
Ehoell  V.  Johnson.    Opinion  by  Andrews,  J. 

3.  Judgment  for  costs  not  a  fined  one.— A  judgment 
for  costs  only  is  not  a  final  judgment  on  the  demurrer 
so  as  to  give  jurisdiction  to  this  court.  lb. 
[Decided  June  4. 1878.] 

ASSAULT  AND  BATTERY. 

1.  Justification:  resisting  trespcus  upon  laiui:  title: 
evidence.— In  an  action  for  an  assault  and  battery  it 
appeared  that  plaintiff  and  defendant  were  the  own- 
ers of  adjoining  farms,  between  which  a  highway  ran. 
Plaintiff  had  for  several  years  cut  the  grass  on  the 
side  of  the  highway  next  to  his  farm.  At  the  time  of 
the  affray  he  had  out  the  grass  and  left  it  to  dry.  In  his 
absence  defendant,  who  claimed  title  to  the  entire 
highway,  began  to  gather  the  grass,  when  plaintiff 
came  and  attempted  to  prevent  him.  In  resisting 
such  attempt  the  assault  was  committed.  Held,  that 
evidence  on  behalf  of  defendant  that  the  title  to 
the  highway  was  In  him  was  admissible  in  justifica- 
tion of  the  assault  Judgment  below  reversed.  Bliss 
y.  Johnson.    Opinion  by  Andrews.  J. 

2.  Otcner  of  land  out  of  possession  may  take  posses- 
sion peaceably  and  t/tct*  resist  attempt  to  retake.— The 
true  owner  of  land  wrongfully  held  out  of  possession 
may  watch  his  opportunity  and.  if  he  can  regain  pos- 
session peaceably,  may  maintain  it  and  lawfully  resist 
an  attempt  by  the  former  occupant  to  retake  posses- 
sion; nor  will  he  be  liable  to  be  proceeded  against 
under  the  statute  of  forcible  entry  and  detainer.  lb. 
[Decided  May  21. 1878.] 

CONTRACT. 

Of  sale  and  purchase :  vendor  cannot  enforce  against 
assignee  of  vendee.— Plaintiffs  by  contract  in  writing 
agreed  to  sell  to  the  firm  of  Pierce  &  Co..  and  Pierce  &; 
Co.  agreed  to  buy  a  quantity  of  oil  at  a  specified  price. 
Pierce  &  Co.  for  value  sold  and  assigned  the  contract  to 
defendant,  and  plaintiffs  received  notice  of  the  trans- 
fer. The  price  of  oil  having  fallen,  the  firm  named 
made  an  agreement  whereby  it  in  consideration  of  a 
release  of  all  liability  agreed  to  pay  plaintiffs  f 2,500, 
"  and  also  to  give  them  all  over  this  sum  that  shall  be 
realized  from  W.  S.  Dickinson  (defendant),  on  our 
contracts  with  him."  PlalntifliB  having  thei*eafter  ten- 
dered the  oil  to  defendant  brought  action  against  him 
for  the  difference  between  the  price  at  which  it  was 
sold  and  the  market  price  at  the  time  of  tender,  loss 
the  12,500  paid  by  the  firm.  JEfeZd,  that  there  was  no 
privity  between  plalntiffis  and  defendant,  and  the  con- 
tract between  the  firm  and  plaintiffs  did  not  operate 
to  transfer  to  them  any  claim  which  the  firm  might 


have  against  defendant  under  its  contract  with  him. 
and  the  action  was  not  maintainable.    Judgment  be- 
low reversed.     Clark  v.  Dickinson.    Opinion  per  Cu- 
riam.    Miller,  J.,  dissented;  Folger.  J.,  not  voting. 
[Decided  May  28. 1878.] 

EVIDENCE. 

Declarations  of  vendor  after  sale  not  admissible  against 
vendee. — In  an  action  to  recover  the  possession  of 
property  which  bad  been  sold  by  one  Lane  to  plain- 
tiffiB.  and  which  was  thereafter  seized  by  defendant,  nts 
sheriff,  upon  an  execution  against  Lane,  on  the  ground 
that  the  transfer  to  plaintiffs  was  fraudulent,  declara- 
tions made  by  Lane  after  the  action  was  commenced 
to  a  third  person  that  he  owned  the  property,  held^  in- 
admissible against  plaintiffs.  Judgment  below  re- 
versed. Bumfiam  V.  Brennan.  Opinion  by  Earl,  J. 
[Decided  June  4,  1878.] 

FRAUDULENT  CONVEYANCE. 

Assignee  may  maintain  action  to  set  aside  fraudulent 
conveyance  without  judgmeiU.— An  assignee  in  bank- 
ruptcy may  maintain  an  action  to  set  aside  a  convey- 
ance as  fraudulent  without  the  necessity  of  a  previous 
judgment  and  execution  against  the  debtor  who  made 
it,  as  is  required  in  the  case  of  an  individual  creditor, 
and  although  none  of  the  creditors  have  obtained  a 
specific  lieu  or  have  a  standing  in  court  to  attack  the 
conveyance.  Judgment  below  affirmed.  Southard  v. 
Benner.    Opinion  by  Allen.  J. 

2.  CfuUtel  mor  tgage :  on  merdMndise  Uft  in  possession 
of  mortgagor  fraudulent,  —  Advances  were  made  by 
mortgagees  to  a  mortgagor  in  a  chattel  mortgage  to  en- 
able the  mortgagor  to  carry  on  his  business  as  a  dealer 
in  lumber.  The  entire  stock  of  lumber  was  covered 
by  the  mortgage  to  secure  the  advances,  and  an  agent 
of  the  mortgagees  appointed  to  supervise  the  business 
and  watch  their  interests.  Sales  were  continued  by 
the  mortgagor  as  before  and  the  avails  used  by  him  for 
his  support  and  as  his  wants  and  butiiness  calls  de- 
manded. This  was  continued  for  a  full  year,  and  only 
such  moneys  as  the  mortgagor  could  spare  were  applied 
toward  paying  the  advances.  Held,  that  the  mort- 
gage was  fraudulent  In  law  as  to  creditors  and  void, 
lb. 

8.  What  is  fraud^ilent  arran  gement.— An  arrange- 
ment made  contemporaneously  with  a  mortgage  on  mer  • 
chandise  whereby  the  mortgagor  Is  to  retain  posses- 
sion of  the  mortgaged  property  and  deal  with  it  as  his 
own.  and  using  the  avails,  would  be  conclusive  evi- 
dence of  fraud  in  fact,  and  such  an  agreement  may  be 
proved  by  parol.  lb. 
[Decided  February  5, 1878  ] 

NATIONAL  BANK. 

Mortgage  to :  note  of  married  woman  binding  sepa- 
rate estate  is  nof.-— Defendant,  a  married  woman, 
indorsed  a  note  In  the  following  form:  **I  hereby 
charge  my  separate  and  personal  estate  for  the  pay- 
ment of  the  within  note."  This  note  was  discounted 
by  a  national  bank.  Held,  that  this  indorsement  did 
not  become  a  mortgage  on  defendant's  separate  estate 
so  as  to  preclude  the  bank  from  taking  It  under  the 
National  Banking  Act.  Such  an  indorsement  creates 
no  specific  lien  on  any  property,  but  only  creates 
against  the  one  making  it  a  liability  which  can  be  en- 
forced as  If  she  was  unmarried.  Judgment  below 
affirmed.     Third  National  Bank  v.  Blake.    Opinion  by 

[D^oid^  April  9, 1878'Jf  *i^ed  by  CjOOglC 
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8TATUTB  OF  LIMITATIONS. 

1.  Does  not  ncu  as  to  revival  of  suit :  actioii  againtt 
sheriff .^  An  actiou  whs  commeuoed  within  the  stata- 
tory  term  against  a  sheriff  to  recover  damages  for  the 
conversion  of  personal  property  of  the  plaintiff  therein 
taken  by  him  under  attachment.  Pending  the  suit 
the  plaintiff  died,  and  £.  was  qualified  as  her  execu- 
trix. More  than  eighteen  months  thereafter  £.  served 
an  affidavit  and  notice  of  motion  for  leave  to  file  a 
supplemental  complaint  reviving  the  action  as  execu- 
trix. The  motion  was  granted  and  a  supplemental 
complaint  served.  Ueld^  that  the  service  of  the  sup- 
plemental complaint  was  the  continuance  of  an  old 
actiou  and  not  the  commencement  of  a  new  one,  and 
the  statute  of  limitation  (Laws  1871,  oh.  733),  which 
provides  that  actions  against  sheriffs  for  acts  such  as 
the  one  in  question  shall  be  commenced  within  one 
year,  did  not  bar  the  action.  Order  of  General  Term 
reversed  and  judgment  on  verdict  ordered.  Evans  v . 
Cleveland.    Opinion  by  Earl,  J. 

2.  Whatever  the  rule  may  be  on  actions  in  equity,  in 
a  legal  action  commenced  before  it  was  barred  by  any 
statute  of  limitations  no  mere  lapse  of  time  will 
absolutely  defeat  an  application  for  its  continuance  in 
the  name  of  the  representative  of  a  deceased  party, 
and  no  statute  of  limitations  will  bar  a  recovery.  lb. 
[Decided  February  12, 1878.  Reported  below.  12  Hun, 
140.] 

SURROOATK. 

Has  not  jurisdiction  to  make  legacies  charge  on  real 
eK^afe.— When,  in  good  faith,  an  executor  resists  the 
charging  of  a  legacy  upon  the  residuary  real  estate  in 
his  hands,  and  shows  that  there  exists  a  real  question 
of  fact  or  of  law  in  his  refusal  to  allow  it,  the  surro- 
gate has  no  jurisdiction  to  determine  the  matter.  Laws 
of  1870,  chap.  358,  §  U,  does  not  affect  this  rule. 
An  intimation  in  Harris  v.  Ely,  25  N.  Y.  138,  142, 
that  a  surrogate  may  try  the  validity  of  a  release 
declared  obiter.  Decree  below  reversed.  Bevan  v. 
Cooper,  Opinion  by  Folger,  J. 
[Decided  January  29, 1878.] 

WILL. 

Construction  of:  legacy ,  tchen  not  chargeable  on  real 
estate.— Where  a  testator,  possessed  of  both  real  and 
personal  estate,  gave  legacies  to  strangers  or  those 
remotely  related  to  him,  and  set  apart  the  residuum  of 
his  estate  definitely  for  the  support  of  his  widow  and 
children,  describing  the  real  and  personal  property 
distinctly ;  and  where  it  did  not  appear  that  he  contem- 
plated an  insufficiency  of  personal  property  to  pay  the 
legacies ;  and  there  was  an  insufficiency  caused  by  the 
death  of  the  testator  and  by  his  debts,  and  where 
there  had  been  a  devise  of  specific  real  estate  as  well 
as  legacies,  held,  that  there  was  no  blending  of  the 
real  estate  with  the  personal  into  one  mass,  and  the 
intention  would  not  be  imputed  to  the  testator  of 
charging  the  legacies  upon  the  real  estate,  and  they 
would  not  be  so  charged.  Decree  below  reversed. 
Bevan  v.  Cooper.  Opinion  by  Folger,  J. 
[Decided  January  29, 1878.] 
♦ 
NOTES  OF  RECENT  DECISIONS. 

Chattel  mortgage  :  filing  :  leaving  with 
proper  officer  sufficient  compliance  with  stat- 
UTB.— The  word  "filed,"  as  applied  to  a  chattel  mort- 
gage in  sections  1,  2  and  3,  ch.  39,  Gen.  Stat.,  does  not 
include  the  indorsing  and  indexing  prescribed  by  sec- 
tion 2,  but  a  chattel  mortgage  is  filed,  within  the 


meaning  of  the  statute  relating  to  chattel  mortgages, 
when  it  is  delivered  to,  and  received  and  kept  by,  the 
proper  officer,  for  the  purpose  of  notice  mentioned  in 
the  statute.  Sup.  Ct.,  Minnesota,  Biay  22,  1878. 
Gorham  v.  Summers  (N.  W.  L.  Rep.). 

Corporation:  sewing  machine  company  mat 
take  notes  of  third  persons  in  payment  for  ma- 
CHINES.— When  a  note  taken  in  payment  of  a  sewing 
machine  by  a  person  who  had  purchased  the  machine 
from  the  company,  and  was  not  their  agent,  had  been 
turned  over  to  the  company  before  maturity,  to  be 
applied  In  payment  of  an  indebtedness  from  the  payee 
to  the  company,  and  without  notice  of  any  defence, 
it  can  t>e  collected  by  the  company,  even  if  there  was 
m  failure  of  consideration,  if  there  was  no  fraud  in  the 
execution  of  the  note.  A  sewing  machine  company 
may  receive  notes  of  third  parties  in  payment  of  au 
indebtedness,  although  it  cannot  do  a  general  banking 
business  or  discount  commercial  paper.  Appellate 
Ct.,  Illinois,  February,  1878.    Taylor  v.  Thompson. 

Corporation:  stockholder's  subscription:  rb- 
i«EASE  FROM  liability.— Where  a  party  subscribed  a 
**  prospectus '*  of  a  railroad  company  for  shares  of 
capital  stock,  contemplating  an  organization  only  after 
securing  subscriptions  for  one  hundred  and  fifty 
thousand  dollars,  a  subsequent  organization  elFccted 
without  his  consent,  when  subscriptions  for  only  one 
hundred  and  thirty  thousand  dollars  had  been 
obtained,  operates  to  release  him  from  further  liability. 
Sup.  Ct.,  Cal..  May  18, 1878.  Santa  Cruz  JR.  R.  Co.  v. 
Schwartz {Pao.  C.  L.  J.). 

Criminal  law:  forgery:  puttino  forobd  dked 
ON  RECORD  IS.-  Putting  a  forged  deed  of  real  estate  ou 
record  is  in  itself  an  act  of  uttering  and  publishing. 
Sup.  Ct.,  Dist.  Col.  UniUd  States  v.  Brooks  (Wash. 
L.  Rep). 

Estoppel t  what  essential  to:  silence  alone 
NOT.— A  declaration,  to  be  effective  as  an  estoppel, 
must  be  made  to  him  who  acts  upon  it,  and  who,  after 
the  exercise  of  diligence,  has  reason  to  rely  upon  it  ad 
true,  and  is  thereby  induced  to  do  what  he  otherwise 
would  not  have  done.  Silence  alone  is  not  estoppel, 
there  must  be  encouragement.  Philadelphia  Com.  PI., 
April  6, 1878.    Mecouch  v.  Loughery. 

Evidence  :  expert  not  allowable  on  question 
of  negligence  within  general  experience.— 
When  the  facts  from  wh  ich  negligence  is  sought  to  be 
inferred  are  within  thn  experience  of  all  men  of  com- 
mon education,  the  opinions  of  experts  are  Inadmissi- 
ble. It  is  for  the  jury  to  draw  the  inference  of  negli- 
gence. Sup.  Ct.,  California,  April  20, 1878.  Shafterv. 
Evans  (Pac.  Coast  L.  J.). 

Negotiable  instrument:  what  is:  place  of 
payment  left  blank  :  usage.—  C.  made  and  signed 
two  notes  on  printed  forms,  which  were  left  blank  as 
to  the  bank  at  which  they  were  to  b^  payable,  and 
procured  G.  to  sign  his  name  on  the  back  thereof,  and 
these  notes  he  delivered  to  persons  under  whom  the 
plalutiffli  claimed,  as  collateral  security,  under  an 
agreement  with  such  persons  that  he  should  deliver  to 
them  indorsed  notes.  It  being  in  proof  that  C.  and 
G.  regarded  these  notes  as  negotiable,  and  that  there 
was  a  usage  in  R.,  where  C.  and  G.  lived,  to  leave 
notes  blank  as  to  the  bank  at  which  they  were  pay- 
able, and  for  the  holder  to  fill  such  blank,  it  was  held^ 
that  said  notes  were  to  be  treated  as  negotiable,  and 
G.,  not  having  been  duly  notified  of  their  dishonor^ 
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was  discharged.  Sup.  Ct.  App.,  Yirgiuia,  March,  1878. 
Woodward  v.  Gunn  (Va.  L.  J.). 

NSOOTIABUE     INSTRUMENT  :       EFFECT     OF     SITBSB- 

QUENT  INDOU8EMENT.— Several  promissorj  notes  were 
executed  by  one  H.  to  6.,  who  assigned  the  same  by 
indorsement  to  F.  F.  afterward  assigned  them  bj 
indorsement  to  G.,  who  assigned  them  to  plaintiff. 
Heldy  that  F.'s  liability  as  between  himself  and  Q. 
being  extinguished,  the  plaintiff,  as  G.'s  indorsee, 
could  not  recover  of  F.  U.  8.  Ciro.,  Ind.,  April,  1878. 
Howe  Mach,  Co,  v.  Hodden  (Cent.  L.  J.) 


RECENT  AMERICAN  DECISIONS. 


SUPRBBfB  COURT  OF  PENNSYLVANIA. 


FIBE  INSURANCE. 

Want  of  title  to  premises  insured :  when  no  defense,^ 
Want  of  title  of  the  insured  is  no  defense  to  an  ac- 
tion on  a  policy  of  Are  insurance,  if  the  insured  en- 
tered upon  his  laud  and  took  his  insurance  in  good 
faith,  under  a  reasonable  and  honest  belief  that  he  had 
title,  and  if  he  did  not  withhold  the  knowledge  of  a 
dispute  about  his  title  in  bad  faith.  Monroe  Co,  MxU, 
Ins,  Co.  V.  Roldnson  (W.  Not.  Cas.).  Decided  April 
4,1878. 

NBOOTIABLB  INSTRUMENT. 

Toumship  toarrants  are  not:  warrants  on  towiuship 
treasi/rer :  demand.— Warrants  upon  a  township  treasu- 
rer Issued  to  a  contractor  or  bearer  by  commissioners 
appointed  to  view  and  open  a  State  road,  are  not  ne- 
gotiable instruments,  entitling  the  holder  to  bring 
suit  upon  them  in  his  own  name.  When  such  war- 
rants are  to  be  paid  out  of  a  special  tax,  a  demand 
on  the  township  treasurer  is  necessary  before  a  suit 
can  be  maintained  on  the  warrants.  Township  of  East 
Union  v.  Ryan  (W.  Not.  Cas.).  Decided  March  20, 
1878. 

MASTER  AND  SERVANT. 

Negligence :  mining  opercUlons :  responsibility  of  mas- 
ter for  injuries  to  a  servant  by  an  accident  caused  by  neg- 
ligence of  a  feUow-servant :  who  are  feUotc-servants,— 
In  order  to  bring  a  case  within  the  rule  that  a  master 
is  not  responsible  for  an  injury  happening  to  a  servant 
through  the  negligence  of  a  fellow-servant,  it  is  not 
necessary  that  the  injured  and  the  negligent  servants 
should  l>e  engaged  in  the  same  particular  work,  it  is 
sufficient  if  the  general  scope  of  their  employment  be 
the  same.  A  **  driver  boss  "  was  killed  in  a  coal  mine 
by  an  explosion  caused  by  the  negligence  (if  any  neg- 
lect there  was)  of  the  **  mining  boss,'*  who  had  given 
an  order  to  reduce  the  supply  of  fresh  air.  Held,  that 
the  two  are  fellow-servants  within  the  meaning  of  the 
rule,  and  that  the  owner  of  the  mine  was  not  respon- 
sible. Lehigh  VaUey  Coal  Co,  v.  Joties  (W.  Not.  Cas.). 
Decided  March  16, 1878. 

REAIi  ESTATE. 

1.  FrattdiderU  lease :  relation  of  landlord  and  tenant 
does  not  exist  under.— Where  a  lease  is  shown  to  be 
fraudulent  and  void,  the  relation  between  landlord 
and  tenant  under  it  is  overthrown.    BidweU  v.  Evans, 

2,  Caveat  emptor:  inquiry  as  to  right  of  possessor  of 
real  estate. —The  duty  of  Inquiry  as  to  the  right  of 


those  in  possession  is  upon  the  purchaser.  lb.  Decided 
Januaiy  7, 1878. 

TIME. 

Computation  of  time :  no  time  stcUed  means  reasona- 
ble Wme.— Where  a  contract  provides  for  the  future 
performance  of  an  act  without  specifying  any  time, 
the  legal  presumption  is  that  it  shall  be  reasonable 
time;  and  the  jury  are  to  say  what  is  reasonable  time. 
Sliepler  v.  Scott.    Decided  January  7, 1878. 

USURY. 

Cannot  be  eradicated  by  taking  new  secuHty .—The 
taint  of  usury  cannot  be  eradicated  by  the  substitu- 
tion of  one  security  or  one  set  of  securities  for  another 
so  long  as  the  original  debt  survives.  Miller  v.  Irwin. 
Decided  January  9, 1878. 


RECENT  BANKRUPTCY  DECISIONS. 

ATTACHMENT. 

1.  Leyjy  on  perishable  goods:  sale  of  conversion.— A 
creditor  began  suit  in  the  Supreme  Court  of  New 
York  against  one  Spaulding,  and  obtained  from  the 
court  a  warrant  of  attachment  against  the  property 
of  said  Spaulding,  as  a  non-resident,  under  which 
warrant  the  sheriff  levied  upon  certain  goods  of 
Spaulding  in  New  York;  three  days  after  the  levy  an 
involuntary  petition  in  bankruptcy  was  filed  against 
Spaulding,  in  Massachusetts;  thereafter,  but  before 
any  adjudication,  and  before  the  election  of  any 
assignee  in  the  bankruptcy  proceedings,  and  before 
the  sheriff  had  notice  of  such  proceedings,  an  order 
for  the  sale  of  the  goods,  as  perishable,  was  obtained 
from  the  State  court,  and  the  sheriff  sold  the  goods 
under  the  said  order.  Held,  that  the  sheriff  was 
guUty  of  conversion  in  selling  the  goods,  and  was  liable 
in  damages  to  the  assignee  in  bankruptcy  subsequently 
appointed.  U.  S.  Dist.  Ct.,  S.  D.  New  York.  Long 
V.  Conner,  17  Nat.  Bankr.  Reg.  540. 

2.  Title  of  assignee  relates  back  to  filing  petition,— 
Where  goods  are  held  by  a  sheriff  under  an  attachment 
under  mesne  process  of  less  than  four  months'  standing 
at  the  time  of  the  filing  of  a  petition  in  bankruptcy, 
the  title  of  the  assignee  in  bankruptcy  subsequently 
appointed  relates  to  the  date  of  the  filing  of  the  peti- 
tion, and  dissolves  the  attachment  and  invalidates  all 
proceedings  under  it  subsequent  to  the  filing  of  the 
petition,  even  though  such  proceedings  be  taken  with- 
out notice  of  the  bankruptcy.  lb. 

8.  Order  of  State  court  no  protection.— An  order  by 
the  State  court,  in  the  attachment  suit,  for  the  sale  of 
the  goods  attached  as  perishable,  is  no  protection  to 
the  sheriff;  when  such  order  is  made  after  the  filing  of 
the  petition  in  bankruptcy,  though  before  adjudica- 
tion, lb. 

4.  Measure  of  damages :  trtie  market  value:  evidence.— 
The  sheriff  is  liable  to  the  assignee  in  bankruptcy  for 
the  true  market  value  of  the  property  on  the  day  of 
the  sale,  and  not  merely  for  the  amount  realized  at  the 
sale.  In  order  to  determine  what  was  the  market 
value,  the  jury  can  consider  fair  sales  made  at  or  about 
the  time,  or  within  a  reasonable  time  subsequently. 
The  amount  received  at  the  sheriff's  sale  furnishes 
some  evidence  of  value;  but  the  jury  are  to  consider 
that  this  may  have  been  a  forced  sale ;  where  no  great 
length  of  time  or  great  amount  of  advertising  or 
notice  to  the  general  public  was  given,  the  jury  are  to 
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detenniue  whether  this  was  a  fair  oriterioii  of  the 
actual  maricet  value.  The  marlcet  value  of  the  prop- 
erty, rather  than  any  injury  over  and  above  the  mar- 
Icet  value  which  the  assignee  or  the  original  owner 
might  have  suffered,  is  the  measure  of  damages.  lb. 

6.  D^ense:  that  assignee  has  obtained  judgment 
against  attachment  creditor  none  to  slieriff.—The  fact 
that  the  assignee  in  bankruptcy  has  already  obtained 
judgment  against  the  attachment  creditor  in  a  suit  for 
damages  for  the  same  conversion,  and  has  issued  exe- 
cution on  the  judgment,  is  no  defense  to  a  suit  against 
the  sheriff;  the  judgment  t>eiug  still  unsatisfied,  an 
unsatisfied  judgment  against  one  or  two  joint  tort 
feasors  is  no  bar  to  an  action  against  the  other.  lb. 

COMPOSITION. 

1.  Practice:  examination  of  debtor:  priority  on.— At 
an  adjourned  composition  meeting,  after  waiting  a 
reasonable  length  of  time,  the  register  allowed  a  cred- 
itor to  continue  his  examination  of  the  debtor,  which 
had  been  taken  at  regularly  adjourned  meetings.  Sub- 
sequently the  attorney  for  another  creditor  appeared 
and  asked  permission  to  continue  an  examination 
which  had  previously  been  closed,  and  that  all  the  tes- 
timony taken  at  such  meeting  be  stricken  ont,  which 
was  denied.  It  appearing  that  his  power  of  attorney  had 
been  revoked,  he  then  asked  permission  to  go  on  with 
the  examination  in  behalf  of  another  creditor,  which 
was  also  denied.  Held^  that  the  register  was  right  in 
refusing  to  suspend  the  examination  then  pending. 
No  other  creditor  was  entitled  to  priority  at  that 
time.  U.  8.  Dist.  Ct.,  E.  D.  New  York.  In  re  Tifft, 
17  Nat.  Bankr.  Reg.  660. 

2.  Limit  of  examination,— The  attorney  asked  per- 
mission to  examine  the  bankrupt  as  to  the  circum- 
stances under  which  the  revocation  of  his  power  of 
attorney  had  been  obtained,  which  was  refused.  Helrf, 
no  error.  The  register  refused  to  suspend  the  exam- 
ination then  pending  until  the  questions  certified  by 
him  could  be  decided.    Held^  no  error.  lb. 

XXBMPTION. 

What  property  is  not  exempt :  partnership  property.— 
Within  a  month  prior  to  the  commencement  of  the 
proceeding's  in  bankruptcy,  and  while  the  firm  was 
insolvent,  a  large  amount  of  the  partnership  property 
was  sold  and  the  proceeds  divided  between  the  part- 
ners, and  the  firm  then  offered  to  settle  with  their 
creditors  at  fifty  per  cent.  One  of  the  partners,  upon 
receiving  his  share  of  the  proceeds  of  said  sale,  imme- 
diately purchased  property  which  was  exempt  under 
the  State  statute.  Held,  that  under  the  circumstances 
such  property  was  not  exempt,  but  must  be  regarded 
as  partnership  assets  held  in  trust  for  creditors.  U.  8. 
Dist.  Ct.,  Minnesota.  In  re  MeMn  &  Fox,  17  Nat 
Bankr.  Reg.  648. 

FBAUD. 

When  proceedings  %ciU  not  be  vctcatedfor:  estoppel,— 
C.  joined  in  a  voluntary  petition  with  his  partners  and 
participated  actively  in  the  proceedings.  After  the 
lapse  of  about  five  months  he  moved  to  set  aside  the 
adjudication  on  the  ground  that  he  was  induced  to 
Join  in  the  petition  by  fraudulent  misrepresentations 
of  his  copartners  and  the  attorney  who  prepared  the 
petition  and  schedules,  that  the  firm  was  not  in  fact 
insolvent  and  that  the  proceedings  were  carried  on  in 
the  interest  of  his  copartners  for  the  purpose  of  depriv- 
ing him  of  his  property.    Held,  that  upon  the  bare 


possibility  that  C.  might,  against  all  his  laches  and 
against  all  his  acts  of  acquiescence,  prove  the  fraud 
alleged,  substantial  justice  does  not  require  that  the 
creditors  whose  rights  have  become  fixed  through  his 
voluntary  acts  should  be  subjected  to  the  delay  and 
expense  incident  to  such  an  investigation.  U.  S.  Dist. 
Ct.,  8.  D.  New  York.  In  re  Court,  17  Nat.  Bankr. 
Reg.  566. 

PRIORITY. 

Wlien  party  is  not  entitled  to  election  of  retnedy :  arti- 
cles for  manufacture  in  banki'upVs  possession, —  Pe- 
titioners had,  prior  to  the  commencement  of  the  pro- 
ceedings, delivered  to  the  bankrupt  certain  wool 
which  he  was  to  manufacture  into  cloth  for  them.  The 
assignee,  under  the  direction  of  the  court,  completed 
the  manufacture  of  the  cloth  and  sold  It.  Petitioners 
demanded  of  the  assignee  the  unfinished  cloth  and 
yarn  and  wool  belonging  to  them,  offering  to  pay  for 
the  labor  and  materials  expended  thereon.  Upon 
refusal  they  brought  suit  against  the  assignee  in  trover 
and  recovered  judgment  for  their  damages  with  inter- 
est and  costs.  The  recovery  was  afterward  limited 
to  the  amount  realized  by  the  assignee  on  the  sale,  letw 
the  cost  of  the  labor  and  materials  put  into  the  goods 
by  the  bankrupt  and  the  assignee.  The  assets  being 
insufficient  to  pay  this  judgment  in  full  after  payment 
of  the  fees,  costs  and  expenses  of  the  assignee  incurred 
in  the  course  of  the  proceedings  and  in  his  administra- 
tion of  the  estate,  petitioners  ask  that  the  judgment 
be  paid  in  full  or  so  far  as  the  assets  will  go  toward 
its  payment.  Held,  that  petitioners,  having  elected  to 
sue  In  trover  for  damages,  waived  any  claim  they 
might  have  had  to  the  moneys  in  the  assignee's  hands 
as  their  own  moneys,  and  were  not  entitled  to  priority 
over  those  expenses  which  are  expressly  preferred  by 
the  statute.  U.  8.  Dist.  Ct.,  8.  D.  New  York.  In  re 
Oberhoffer,  17  Nat.  Bankr.  Reg.  546. 

PROTI8IONAI.  WARRANT. 

When  it  will  be  issued.  —A  provisional  warrant 
issued  in  voluntary  proceedings  upon  papers  regular 
on  their  face,  and  upon  proof  by  affidavit  of  flicts 
showing  that  it  was  very  necessary  for  the  protection 
of  the  estate,  will  not  be  vacated  where  such  facts  are 
not  disproved  and  it  appears  that  the  purpose  of  the 
bankrupts  in  making  the  motion  is  to  deprive  the 
marshal  of  his  fees,  and  this  whether  it  was  one  which 
the  court  had  power  to  issue  or  not.  U.  S.  Dist.  Ct., 
8.  D.  New  York.    In  re  Clark,  17  Nat.  Bankr.  Reg.  664. 


NEW  BOOKS  AND  NEW  EDITIONS. 


Indiana  Reports,  Yolitmb  LVII. 

Reports  of  eases  argued  and  determined  in  the  Supreme 
Court  of  Judicature  of  the  State  of  Indiana,  with  tables 
of  the  eases  reported,  and  oases  dUd,  and  an  ituiex.  By 
Augustus  N.  Martin,  Official  Reporter,  Volume  LVII. 
Ck>ntainlng  cases  decided  at  the  May  term,  1877,  not 
reported  in  Vol.  LVI,  and  cases  decided  at  the  Novem- 
ber term,  1877.  Indianapolis.    John  G.  Doughty,  1878. 

'pHIS  volume  of  Indiana  reports  contains  among 
1  others  these  cases  of  interest:  O'Dea  v.  Si€Ue, 
p.  81:  A  law  forbidding  the  sale  of  intoxicating 
liquor  without  a  license  therefor  held  constitutional. 
Dobson  V.  State,  p»  69 :  One  evading  the  letter  of  a 
penal  law  is  not  punishable  thereunder,  whatever  may 
be  his  motive.    City  of  Huntington  v.  Cheesbro,  p.  74: 
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A  oitj  ordinance  forbidding  peddling  within  the  city 
limits  without  a  license  and  prescribing  a  punishment 
for  its  violation,  is  not  in  contravention  of  either  the 
State  or  Federal  Constitution.  Hart  v.  StcUe,  p.  103 : 
To  constitute  laroeuj  the  taking  must  be  felonious  at 
the  time.  One  snatching  money  from  apersou  and 
retaining  it  without  consent  of  such  person  is  not 
necessarily  guilty  of  larceny.  VcMghn  v.  Ferrah  p. 
182:  One  about  to  purchase  a  promissory  note  ex- 
hibited the  same  to  the  maker  who  said  it  was  all  right, 
and  there  was  no  defense  to  it  and  it  would  be  paid. 
Heldy  that  the  maker  was  estopped  from  setting  up 
that  the  note  was  altered.  Totm  of  CeittreviUe  v. 
Woods,  p.  192:  A  town  is  liable  to  one  injured  by  a 
defect  la  its  streets,  notwithstanding  such  defect  was 
caused  by  a  third  person.  Alej:ander  v.  N.  W.  Chr, 
Univ,,  p.  46G:  A  real  estate  broker,  acting  for  both 
vendor  and  vendee  in  the  sale  of  property,  held  en- 
titled to  receive  compensation  from  both  vendor  and 
vendee.  Western  Un.  Tel,  Co.  v.  Fergusoiu  p.  406: 
While  a  telegraph  company  may  refuse  to  transmit  an 
indecent  message,  it  may  not  one  couched  in  proper 
terms  on  the  ground  that  it  is  in  furtherance  of  an  im- 
moral purpose.  Pittsb.,  Cine.  A  St  L.  Rwy.  Co.  v. 
Vandyne,  p.  676 :  A  railroad  company  may  refuse  to 
carry  a  person  so  intoxicated  as  to  be  disgusting,  offen- 
sive or  annoying,  though  he  have  a  ticket,  but  may  not 
refuse  one  slightly  Intoxicated.  The  reporting  Is  well 
done,  the  Index  full,  and  the  table  of  cases  cited 
carefully  prepared. 


COURT  OP  APPEALS  DECISIONS. 

^rHB  following  opinions  were  handed  .down  Friday, 
1  June  21,  1878 : 

Bostwick  V.  Frankfield,  Nos.  262-266,  order  affirmed 
and  judgment  absolute  for  defendant  on  stipulation, 

with  costs;   opinion  by  Miller,  J. Department  of 

Public  Parks,  In  re  application  of,  ordered,  that  the 
remittitur  be  amended  so  as  to  give  costs  to  neither 
party  in  this  court;  no  opinion. Hatch,  In  re  peti- 
tion of,  No.  422,  appeal  dismissed,  with  costs  to  Hatch 
against  Bowes;  opinion  per  Curiam. Hebrew  Be- 
nevolent Society,  In  re  petition  of,  motion  denied, 

with  $10  costs;  no  opinion. Mead,  In  repetition  of. 

No.  416,  order  affirmed ;  opinion  by  Miller,  J. Mer- 
chants' Bank  of  Canada  v.  Livingston,  No.  242,  judg- 
ment reversed  and  new  trial  granted;   opinion   by 

Earl,  J. Parker  r.  City  of  Cohoes,  No.  253,  order 

affirmed  and  judgment  absolute  for  respondent  on 
stipulation,  with  costs;  on  opinion  of  General  Term. 

Roe  V,  Conway,  No.  216,  judgment  reversed  and 

new  trial  ordered;  opinion  by  Miller,  J. ^Wood- 
worth  V.  Payne,  Nos.  181-146,  judgment  affirmed ;  opin- 
ion by  Miller,  J. 


CORRESPONDENCE. 


Entkrino  Judombnts. 

To  the  Editor  of  the  Albany  Law  Journal : 

Sib— Since  the  enactment  of  the  Code  of  Civil  Pro- 
cedure there  has  been  considerable  discussion  as  to  the 
correct  practice  in  making  up  a  judgment  roll  and  en- 
tering a  judgment.  In  some  oases  the  county  clerks 
have,  it  leems  to  me,  entirely  misapprehended  their 


duties,  inasmuch,  in  some  counties  no  **  judgment- 
book*' is  kept,  while  in  others  the  clerks  refuse  to 
make  up  a  roll  except  upon  filing  a  judgrment,  and  also 
attaching  thereto  a  certified  copy  thereof.  For  instance, 
a  judgment  in  foreclosure  is  granted  at  Special  Term, 
the  court  writes  at  the  end  a  direction  to  the  clerk  to 
enter,  the  clerk  then  makes  a  copy,  certifies  the  copy, 
and  annexes  both  to  the  other  papers  making  the  roll, 
but  does  not  enter  either  in  any  book. 

Bouvier's  Law  Dictionary  says  that  a  judgment  is 
the  decision  or  sentence  of  the  law  by  a  court,  and 
the  old  Code,  section  245,  defined  it  to  be  the  final 
determination  of  the  rights  of  the  parties. 

The  idea  of  the  average  county  clerk  is,  that  a  judg- 
ment is  something  made  by  a  court  or  judge,  in  writ- 
ing, to  be  filed  In  his  office.  On  the  contrary,  it  Is 
something  which,  having  been  determined  by  the  court, 
is  to  be  reduced  to  writing  and  recorded  as  the  judg- 
ment of  the  court  by  the  clerk,  the  same  as  he  records 
a  verdict,  and  how  he  shall  enter  or  record  it  is  shown 
by  a  written  direction  of  the  court.  The  court  Indi- 
cates the  judgment  and  the  clerk  enters  it,  in  all  cases 
when  the  court  is  called  upon  to  decide  any  thing. 
In  other  cases  the  law  fixes  the  judgment  and  the  clerk 
enters  It. 

Under  the  Revised  Statutes  I  apprehend  the  prac- 
tice was  to  draw  what  was  called  the  record  of  the 
judgment,  and,  after  obtaining  the  direction  of  the 
court,  when  necessary,  the  clerk  signed  and  filed  it, 
whereupon  it  stood  "entered."  3  R.  S.  (6th  ed  )  619, 
%  10.  But  the  old  Code  required  the  clerk  to  keep  a 
judgment- book  (independent  of  the  docket),  and  to 
enter  all  judgments  therein  and  to  annex  a  copy  of  the 
judgment  (as  entered  in  the  book)  to  the  roll. 

Here  the  practice  under  the  Revised  Statutes  and 
the  Code  became  mixed.  No  judgment-book  was 
kept,  and  It  having  been  held  unnecessary  for  the  clerk 
to  sign  the  judgment,  he  has  contented  himself  with 
filing  in  his  office  the  judgment  (as  it  is  erroneously 
called),  which  is  usually  handed  him  by  the  attor- 
ney. 

The  Code  of  Civil  Procedure  retains  the  provision 
that  the  clerk  shall  keep  (§  1236)  a  judgment-book*and 
shall  enter  therein  all  final  judgments.  Sections  1237, 
1276  and  1864  provide  for  the  manner  of  making  up  the 
roll  in  different  cases  in  each  of  which  **  a  certified  copy 
of  the  judgment "  Is  required.  The  only  distinction  be- 
tween the  two  Codes  seems  to  be  iu  the  word  certified. 

It  seems,  therefore,  perfectly  dear  that  the  correct 
practice  Is  this :  The  clerk  must  keep  a  judgment-book 
and  enter  therein  ((.  e.,  write  out)  the  judgment  of  the 
court.  In  litigated  cases  the  decision  will  inform  him 
how  he  is  to  draw  the  judgment.  In  partition,  fore- 
closure and  the  like  oases,  the  judgment  is  determined 
by  the  formal  direction  .of  the  court  to  the  clerk  to 
enter  (iu  the  judgment-book)  that  form  of  a  judgment 
which  is  usually  prepared  and  handed  to  the  court, 
while  upon  juiy  trials,  defaults,  etc.,  the  judgmeut  is 
to  be  entered  in  the  book  by  the  clerk  as  each  case 
may  require.  Then  under  the  new  Code  the  clerk 
must  make  a  certified  copy  of  the  judgment  so  entered 
In  the  book,  and  attach  it  to  the  pleadings,  etc.,  and 
thus  make  up  the  ''rolL*' 

In  practice^  the  attorney  for  the  successful  party 
should  draft  a  judgmeut  (in  proper  cases  he  obtains 
the  direction  of  the  court  to  enter).  He  then  pre- 
sents it  to  the  clerk,  who  copies  it  into  the  judgment- 
book.    The  judgmeut  thus  becomes  *'  entered."  Then 
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the  t)lerk  oau  afi9x  the  draft  to  the  roll,  certify  it  to  be 
a  copy,  and  the  **  roll  "  is  complete.  The  great  variety 
of  practice  and  views  upon  this  subject  has  induced 
me  to  jot  down  these  notes  with  the  hope  that  they 
may  aid  in  establishing  a  uniformity  of  practice  con- 
sistent with  the  law. 

Yours,  etc.,  Subscribkb. 

Poet  ^chmond,  S.  I.,  June  24, 1878. 


NOTEa 


IN  the  Court  of  Appeals  on  the  20th  inst.  Hon.  Henry 
E.  Davis,  of  New  York,  presented  a  memorial  of 
the  late  Hon.  Samuel  A.  Foote,  which  was  the  occasion 
of  remarks  by  members  of  the  bench  and  bar  present. 


Mr.  Justice  Miller  of  the  United  States  Supreme 
Court  has  been  quite  ill  recently*  and  has  undergone  a 
painful  surgical  operation.  He  is  now  better  and  in  a 
fair  way  to  recovery. 

In  reply  to  a  question  as  to  whether  a  failure  on  the 
part  of  a  justice  of  the  peace  to  give  a  bond  incompli- 
ance with  the  act  of  the  last  Legislature,  vacates  his 
ofQce,  says  that  it  is  his  opinion  that  no  such  conse- 
quence would  follow  such  omission ;  but  he  says,  *'  it 
may  t>e  argued,  and  Is  perhaps  a  fair  construction  of 
the  act,  that  official  duties  shall  not  t>e  performed  by  a 
justice  in  office  unless  he  shall  within  sixty  days  give 
the  bond  required.  At  any  rate  it  is  a  statutory  duty 
imposed  upon  justices  for  the  benefit  of  the  public, 
and  ought  to  be  complied  with  by  those  officers.'* 


The  attorney-general  of  this  State,  in  reply  to  an  in- 
quiry from  the  acting  superintendent  of  the  banking 
department,  says :  **  In  answer  to  your  communication 
of  this  date  relative  to  the  construction  to  be  given  to 
the  2d  section  of  chapter  347  of  the  Laws  of  1878, 
amending  the  Savings  Bank  Law,  I  have  the  honor  to 
say  that  the  section  probably  fails  to  express  what  was 
intended  by  the  person  who  drew  it.  It  would  seem 
to  have  been  intended  to  limit  the  aggregate  deposits 
by  any  individual  in  a  savings  bank  to  tliree  thousand 
dollars ;  but  that  is  not  the  neoessaiy  construction  of 
the  language  used.  It  bears  quite  as  properly  the  con- 
struction that  any  single  deposit  shall  not  exceed  three 
thousand  dollars.  The  language  is  so  indefinite  that, 
in  my  opinion,  you  will  be  justified  in  holding  that 
aggregate  deposits  in  excess  of  three  thousand  dollars 
and  not  in  excess  of  the  limitation  prescribed  by  sec- 
tion 23  of  the  act  of  1876  (ch.  371)  will  not  t>e  deemed 
violations  of  this  section.  The  clear  and  precise 
language  of  the  act  of  1875  restricts  the  *  aggregate 
amount  of  deposits '  to  the  sum  mentioned  in  that  act. 
If  the  Legislature  by  the  section  in  question  intended 
to  restrict  the  aggregate  deposits  to  three  thousand 
dollars,  it  is  fair  to  presume  similarly  accurate  lan- 
guage would  have  been  employed.*' 


A  novel  kind  of  easement  was  claimed  in  the  English 
case  of  Sturges  v.  Bridgnian,  before  the  Master  of 
the  Rolls  on  the  3d  inst.  The  plaintiff,  a  physician,  on 
the  erection  of  a  consulting-room  in  his  garden  found 
that  the  use  by  the  defendant  of  two  pestles  and  mor- 


tars fixed  in  the  wall  adjoining  the  consulting-room  by 
their  noise  caused  him  grave  inconvenience  and  annoy- 
ance, and  commenced  an  action  to  restrain  the  con- 
tinuance of  the  nuisance.  The  fact  of  the  nuisance 
was  scarcely  disputed,  but  the  defendant's  contention 
was  that  he  had  acquired,  first,  a  prescriptive  right  to 
commit  the  nuisance,  and  secondly,  under  section  2  of 
the  Prescription  Act,  a  right  by  user  for  more  than 
twenty  years.  The  Master  of  the  Rolls  was  of  opinion 
that  this  was  an  easement  incapable  of  interruption 
within  the  authority  of  Webb  v.  Bird,  13  C.  B.  (N.  8.) 
841,  and  one  of  which  he  could  not  presume  a  grant, 
and,  consequently,  that  the  defendants  had  not  ac- 
quired a  title  by  prescription.  Until  the  erection  of 
the  new  room  there  had  been  no  nuisance;  and  how 
could  the  plaintiff  before  that  time  have  prevented  the 
waves  of  sound  from  passing  over  the  garden?  He 
could  not  enter  on  the  defendant*s  premises,  and  so 
commit  a  trespass,  to  abate  the  nuisance,  and  there 
was  no  other  way  in  which  the  acquisition  of  the  right 
could  have  been  prevented.  He  also  thought  that  the 
easement  of  the  passage  of  sound  was  not  within  the 
second  section  of  the  Prescription  Act ;  it  was  not  an 
easement  which  would  **  be  enjoyed  or  derived  upon, 
over,  or  from  the  land"  of  another.  It  was  very 
much  like  the  al>ove  case,  where  a  person  claimed  a 
right  to  the  uninterrupted  enjoyment  of  the  currents 
of  air  in  motion  to  his  windmill.  The  plaintiff  was 
entitled  to  a  perpetual  injunction. 


A  correspondent  of  the  Pall  Mall  Oaeette  writing 
from  Valencia,  says :  •*  There  still  survives  in  this  city 
a  very  ancient  tribunal  which  has  exerciited  jurisdic- 
tion without  a  break  for  nearly  a  thousand  years. 
Just  outside  the  city,  extending  eastward  to  the  Medi- 
terranean and  southward  to  the  Lake  of  Albufero,  is 
the  plain  known  as  the  Huerta  de  Valencia.  This 
plain,  which  covers  nearly  ten  square  miles,  was  at  one 
time  covered  by  the  sea,  but  since  the  time  of  the  Arabs 
it  has  been  reclaimed,  and  has  been  converted  by 
means  of  irrigation  into  one  of  the  most  fertile  spots 
in  the  peninsula.  The  Huerta  is  traversed  by  eight 
main  canals  (acequlas),  which  have  an  infinite  number 
of  small  branches;  and  by  this  means  the  land  is  pro- 
vided with  an  abundant  supply  of  water.  There  are 
appointed  times  for  the  supply  of  water  to  each  dis- 
trict, the  signal  for  opening  and  closing  the  dykes 
being  given  by  the  great  bell  in  the  cathedral  tower  of 
Valencia.  Agents  are  appointed  to  see  that  these 
armngements  are  strictly  carried  out,  and  any  infrac- 
tion of  them  is  brought  before  the  tribunal  to  which  I 
referred  above.  This  tribunal,  known  as  the  "Tri- 
bunal of  the  Waters,"  is  composed  of  eight  members, 
who  are  elected  by  the  eight  divisions  of  the  Huerta, 
and  holds  its  sittings  at  noon  every  Thursday  under 
the  porch  of  Valencia  Cathedral,  the  chapter  of  which 
is  bound  to  provide  it  with  a  bench.  All  disputes 
which  may  have  arisen  during  the  past  week  are  laid 
before  the  tribunal  by  word  of  mouth,  neither  the 
complainant  nor  the  defendant  being  allowed  to  em- 
ploy counsel,  and  so  great  is  the  respect  felt  for  its 
decisions,  that  since  its  institution  by  the  Arabs  in 
920,  no  instance  has  been  recorded  in  which  the  de- 
feated party  has  appealed  from  it  to  the  ordinary  juris- 
diction of  the  country.  I  may  add  that  the  Huerta 
contains  sixty-three  villages  and  hamlets,  with  a  total 
population  of  nearly  eighty  thousand. 
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Chinese    not  entitled  to  naturalization  (U.  S. 

arc.) 885 

Allen,  Matter  of : 

composition  in  bankruptcy  (U.  S.  Dist.) 170 

Bennett  v.  Maryland  Fire  lus.  Co. : 

fire  insurance  and  estoppel  (U.  H.  Dlst.) 863 

Board  of  Chosen  Freeholders  of  Middlesex  v.  State 
Bank  at  New  Brunswick: 

Stofce  as  preferred  creditor  (Chanc,  N.  J.) 268 

Boston  Beer  Co.  v.  Commonwealth  of  Massachusetts: 

prohibitorv  law  and  corporations  (U.  S.  Sup.)...  487 
Bradbum  V.  Foley: 

custom  bad  in  law  (Bng.  C.  P.  D.) 483 

Brown  V.  Spofford: 

negotiable  instrument,  accord  and  satisfaction 

(US  Sup.) 81 

Buchman  v.  btate: 

physicians  as  experts,  compensation  of   (Sup., 

Ind.) 243 

Cake  V.  First  National  Bank  of  Lebanon  : 

Usury  by  national  banks  (Sup.,  Pa.) 8i5 

Chubb  V.  Upton : 

alteration  of  corporate  charter  (U.  S.  Sup.). ...    27 
Citizens*  National  Bank  v.  Oreen  : 

status  of  product  of  exempt  property  (Sup.,  N. 

C.) 829 

Clark  V.  Chambers: 

liability  for  indirect  consequences  (Eng.  Q.  B. 

D.) 605 

Clarke,  Bx  parte : 

validity  of  Virginia  Funding  Act  (Sup.  Ct.  App., 

Va.) 387 

Commonwealth  v.  Hawes: 

trial  of  extradited  criminals  for  olfense  not  in 

treatv(CJt.  App.,Ky.) 325 

Conrad  v.  waples : 

confiscation  law  not  retroactive  (U.  S.  Sup.) 484 

Creed  v.  Pennsylvania  Railroad  0>. : 

contributory  negligence;  caboose  car;  passen- 

ger(Sup.,  Pa.) 384 

Cromwell  v.  (>>untv  of  Sac : 

municipal  bonds  and  Incidents  (U.  8.  Sup.) 264 


Davidson  v.  New  Orleans: 
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authority  of  bank  cashier  toneertify  (Sua.,  Pa.). 
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Easton,  Ex  parte : 

maritime  law  (U.  8.  Sap) 28 

BdwardB  y.  Kearzy : 

conatitutionality  of  exemption  laws  (U.  8.  Sup.).  846 
Farrlngton  y.  State  of  Tenoessee  : 

impairing  obligation  of  contract  (U.  8.  Sup.). ...  128 
Garfleld  t.  Paris : 

delivery  on  sale  of  personal  property  (U.  &  Sup.).  407 
Grand  Trunk  Railway  Co.  y.  Stevens : 

injury  to  traveler  on  free  pass  (U.  S.  Sup.) 16b 

Grant  v.  First  Nat.  Bank  of  Monmouth : 

knowledge  of  Insolvency  under  bankrupt  Uw 

(U.S.  Sup.) 887 

Hadey.  McVay: 

usury  by  national  banks  (Sup.,  Ohio) 410 

Hall  V.  De  Cuir: 

civil  rights  and  interstate  commerce  (U.  S.  Sup).  100 
Hampshire  v.  Wiokens : 

covenant  not  to  assign  not  a  usual  one  (Rng. 

Ch.  D.) 608 

Hannibal  &  St.  Jo.  R.  R.  0>.  y.  Husen  : 

State  laws,  regulating  transportation  of  cattle 

(U.S.  Sup.) 168 

Haskell  v.  Jones : 

State  laws  regulating  patent-right  notes  (Sup., 

Pa) 7r. .■ 267 

Hoag  V.  Lake  Shore,  ete.,  Ry.  Co. : 

proximate  and  remote  cause— setting  lire  iSup., 

Pa.) 186 

Hurdman  v.  North-Baatern  Railway  Co. : 

liability  of  owner  for  improper  use  of  land  (Bng. 

Ct.  App.) 460 

Inman  v.  Tripp : 

muniolpal  corporation,  liability  of  (Sup.,  R.  I.) . . .    12 
Jackson,  Matter  of : 

power  of  0>ngress  over  the  mails  (U.  8.  Sup.). . .  448 
Jenkins  v.  City  0>uncli  of  Charleston  : 

taxation  by  municipality  of  its  own  bonds  (U. 

8.  Sup.) 821 

Johnson  v.  Laflin : 

transfer  of  shares  in  national  banks  (U.  8.  Circ.)  146 

K V.  Raschen : 

excuse   for  non-fuUUlment  of    contract;    im- 
prudence (Bng.  Bx.  D.) 248 

Kane  v.  Hlbernla  Ins.  0>. : 

proof  of  willful  burning  in  insurance   actions 

((X.Br.N.  J.) 226 

Keeley  y.  Boston  ft  Maine  R.  R.  Co. : 

railroad  ticket  good  in  but  one  direction  (Sup., 

Me) 806 

Knowlton  v.  Cong,  ft  Bmpire  Spring  Co. : 

recovery  of  money  paid  on  illegal  contract  (U. 

H.dTO,) M 

Leyinson  v.  Oceanic  Steam  Navigation  €k>. : 

liability  of  ship-owners:  service  of  process  and 

Jurisdiction   (U.    8.    Circ.)     (See    review    of, 
49.) 285 

Lycoming  Fire  Ins.  Co.  v.  Haven : 

conditions  in  policies  as  to  ownership  (U.  8. 

Sup)« 163 

Matteson  v.  Vaughn: 

breach  of  warranty  (Sup.,  Mich.) 260 

Merchants'  Nat.  Bank  of  Toledo  v.  Gumming : 

taxation  of  national  banks  (0.  S.  Circ.) 346 

Mitchell,  In  re,  Bx  parte  Sherwin  : 

bankruptcy  taxation  ((J.  S.  D.) 28 

Mobile  L.  Ins.  Co.  v.  Brame : 

life  insurance  and  manslaughter ;   action   for 

death  (U.  8.  Sup.) 84 

Monnn  v.  Schwachhofer: 

Trade-marks  (SuPm  N.  Y.) 220 

Murray  v.  (3ity  Council  of  Charleston : 

taxation  by  municipality  of  its  own  bonds  (U. 

8.  Sup.) 821 

Mut.  Ben.  L.  Ins.  Ck>.  v.  Higginbotham  : 

life  insurance  (U.  8.  Sup.) 52 

Mutual  Life  Ins.  Co.  v.  Wilcox  : 

loans  by  corporation  in  violation  of  charter  (U. 

S.  Circ.) 426 

New  York  Life  Ins.  Co.  v.  Davis: 

IlfeinsurancedT.  S.  Sup.) 40 

New  York  Life  Insurance  tk>.  v.  Bggleston : 

forfeiture  of  life  policy  by  non-payment  (U.  8. 

Sup.).. 868 

Noyes,  Matter  of : 

extradition  between  States  (U.  8.  Dist.) 407 

Pensacola  Tel.  Co.  v.  Western  Union  Tel.  CJo. : 

government  control  over  telegraphs  (U.  8.  Sup.).  806 
People  y.  Mutual  Gas  L.  Ck>.  of  Brooklyn : 

examination  of  parties  (Sup.,  N.  Y.) 70 

People  ex  rel.  Tradesmen  Bank  y.  Commissioners  of 
Taxes: 

taxation  of  national  banks  ((7t.  App.,  N.  Y.) 844 

Proby,  Re  Walter : 

examination  of  bankrupt  in  composition  (U. 

8.  Dist.) 167 

Proctor  v.  Btgelow; 

proof   of  marriage;  statute  of  limitotion  and 

_       dower  (Sup.,  Mich.) «g7 

Pullman  v.  Upton: 

lability  of  assignee  of  stock  as  security  (U.  8 
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Safe  Denosit  Co.  v.  Pollock : 

Uabflity  of  safe  deposit  company  for  loss  (Sup., 

Pa.) 288 

Bafford  y.  People  : 

Federal  reselvers  and  State  courts  (Sup.,  111.). . . .  200 
Shields  y.  State  of  Ohio  : 

State  legislation  and  charters  (U.  8.  Sup.) KI6 

Schollenberger,  Bx  parte : 

Jurisdiction   of  U.  8.  Circ.  Courts  (U.  S.  Sup.). . .  427 
State  of  Minnesota  y.  Armington  : 

validity  of  Utah  divorces  (Sup.,  Minn.) 451 

State  of  Missouri  v.  MiUer  : 

impairing  obligation  of  contracts  (Sup^  Mo.) —  246 
Swire  V.  Francis : 

liability  of  principal  for  acts  of  agent  (Bng. 

Priy.  C  ) 71 

Terry  v.  Anderson : 

constitutionality  of  State  legislation  affecting 

stotutes  of  limitation  (U.  8.  Sup.) 14 

Thaver  v.  City  of  Boston  : 

aomicile  and  taxation  (Sup.  Jud.,  Mass.) 201 

United  States  v.  Fox: 

ex  post  facto  legislation ;  limits  of  Federal  pow- 
er (U.  8.  Sup.) 88 

United  States  v.  Mann  : 

bank  checks ;  internal  revenue (U.  S.  Sup.) 86 

United  States  v .  State  NaUonal  Bank  of  Boston : 

agency  ;  government  ofl!lcer(U.  8.  Sup.) 188 

United  States  v.  Van  Auken  : 

private  circulating  notes  less  than  one  dollar  (U. 

8.  Slip.) .T?. 460 

UsiUv.  Hales: 

report  of  ex  parte  Judicial  proceedings  not  a 

Ubel  ^ng.  cTp.  D.) 806 

Verdln  v.  Slocum : 

Invalidity  of  passive  trusto  (Ct.  App.,  N.  Y.). . . .    13 
Victor.  Matter  of: 

commutation  of  sentence  valid  without  accept- 
ance (Sup.,  Ohio.) 424 

Wakefield  v.  Newell : 

liability  of  cities  for  surface  waters  from  streets 

(8up.,R.  I.) 882 

Wells,  In  re  Petition  of : 

removal  of  cause ;  fourteenth  amendment  (U.  8, 

arc.) HI 

Woolen  V.  Banker  : 

State  Interference  with   patent  rights  (IT.   8. 
Circ.) 78 

CENTRAL  LAW  JOURNAL,  change  in  editor- 

OHANET*  H.  A,  appointed  State  Reporter,  Michigan,   60 

CHIEF  JUDGE  CHURCH'S  eulogy  on  Judge  _ 
AUen. 465 

CHINESE: 

naturalization  of ;   decision  of  U.  8.  Circuit  Court, 

CJalifornia,  noticed 366 

not  entitled  to  naturalization 885 

language  ;  lawbooks  in 366 

CHITT  Y,  Thomas,  obituary  notice  of 196 

CHQATE,  W.  G.,  oonflrmation  as  district  Judge,  8.  D. 
New  York 266 

CHOATE,RUFUS: 

biographical  sketch  of 67,  180,804 

letter  on,  from  A.  P.  Putnam 67 

letter  of  Geo.  W. Nesmlth  with  reminiscences  of... .  181 
letter  of  Nathan  Crosby  upon 804 

CHURCH,  suit  for  negligence  against .486 

CIRCUIT  COURTS  of  United  Stotes,  Jurisdiction 


of.. 


427 

CIRCULATING  NOTES  for  fractions  of  a  dol- 
lar,  what  are 460 

CrVIL  RIGHTS  and  interstate  commerce 101 

CIVIL  RIGHTS  LAWf  removal  of  cause  under...  Ill 

CLARKE*  Robert  &  Co.'s  catalogue 856 

CLEVELAND  LAW  REPORTER,  notice  of . . .    96 

COBBETT,  WilUam,  death  of;  sketch  of  life 88 

CODE: 

amendments;  veto  of 496 

new  grammar  of 88 

Mr.Haleon. 256 

CODE   COMMITTEE,  appointment  of  Joint,  by 


Senate.. 
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OOMMON  OARRIER,  London  carman  not«  but 

liable  for  criminal  negligence  4M 

COMMUNION  WINE,  unfermented  not  illegal. . .    60 

COMMUTATION  of  punishment  of  crime  valid 

without  acceptance  by  convict 4S4 

COMPOSITION: 

in  bankruptcy 170 

proceedings;  examination  of  debtor  In 107 

CONDITION  OF   ALIENS    in    France;    Droit 
D^AutMtlne  and.    422 

CONDITIONS  In  insurance  policies  as  to  ownership,  163 

CONFEDERATE  FUNDS  In  Bank  of  England ; 
right  of  United  States  to 116 

CONFISCATION  law  not  retroactive 487 

CONNECTICUT,  law  reform  in  7 

CONSTITUTION  and  extradition  treaties 400 

CONSTITUTIONAL  LAW,  Cooley's  lectures  on ; 
notice  of 216 

CONSTITUTIONALITY : 

of  exemption  laws , 846 

of  State  legislation  concerning  patent  right  notes..  267 
of  State  prohibitory  laws  as  to  corporations  aifected 
by 487 

CONSTRUCTIVE  FRAUD 479 

CONTRACT: 

with  member  of  corporation  for  transfer  of  its  char- 
terinvalld 277 

for  service ;  excuse  for  non-fulfillment 248 

CONTRIBUTORY  NEGLIGENCE,  traveling 

in  caboose  car ;  who  is  a  passenger 864 

CONTROL  of  receivers 209 

CONVEYANCE  of  land  to  husband  and  wife  since 

Married  Woman's  Acts  of  1848  and  1849. . ..855,  875,  808 

COOLEY*S  lectures  on  constitutional  law ;  analysis 

of 216 

CORPORATE  CHARTERS,  validity  of  State 

legislation  altering 105 

CORPORATE  ORGANIZATION,  when  regu- 
larity of,  may  not  be  questioned 27 

CORPORATE  STOCK,  liability  of  holders  of,  as 

security 455 

CORPORATION: 

limitation  of  taxation  In  charter 128 

loans  made  by.  In  violation  of  charter 426 

CORPORATIONS  and  State  prohibitory  laws 487 

CORRESPONDENCE : 

Assumption  of  Mortgages  by  Orantees. 896 

Adjournmentsout  of  Court 176 

Blgeluw  on  Fraud 18 

Conveyance  of  Lands  to  Husband  and  Wife  since 

Acts  of  1848  and  1849 356,875 

Cothran's  **  Revised  Statutes" 116 

Court  of  Arbitration 276 

Bntering  J udgments 616 

Exemption  from  Justices*  Executions  and  Chapter 

299,  Laws  1878 496 

Federal  Courts,  Re-organlzatlon  of 216 

Hun's  Annotated  Rules 76 

.  Liability  of  Sureties'  estote 216 

New  Code,  Mr.  Hale  on 256 

New  Grammar  of  Code 39 

North  Carolina  Decisions,  concerning  two !    19 

Oaths  of  Referees  to  compute  amount  due 95 

Plnokney  and  Webster 116 

Position  of  Court  of  Appeals  as  to  whom  an  insur- 
ance company  represents  (Wood's  treatise) 294 

Procedure  relating  to  collection  of  debts 134 

Query  as  to  title  to  office 136 

Retrospective    construction  of  statutes  of  limita- 
tion   285 

Summary  proceedings 876 

Taxation  of  mortgaged  property 156 

Way  out  for  sureties 176 

COSTS,  taxable  in  foreclosure  cases 429 

COTHRAN'S  "Revised  Stotutes,"  correspondence 

as  to 116 

COUNSEL,  employment  of,  by  Federal  district  at- 
torney  286 
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COURT  OF  APPEALS  DECISIONS,  (Jan.  15)  59 
(Jan.  2S,25,39)  96;  (Feb.  5)  116;  (Feb.  13)135;  (Feb.  19) 
155;  (Feb.  22)  175;  (March  19)  234;  (March  26)254 
(April  2)  274;  (April  9)  294:  (April  16)  316 ;  (April  23)  335 
(April  26)  355;  (May  21)  415;  (May  28)  436;  (June  4)  456 
(June  11)  475  ;  (June  18)  492:  (June  21)  515 

COURT  OF  APPEALS : 

first  fifty  cases  on  calendar,  Jan.  1878 40 

order  as  to  calendar  for  Sept.  1878 .    492 

COURT  OF  ARBITRATION 275 

COURT  OF  CLAIMS: 

H.  B.  Paine  appointed  Judge 20 

resignation  of  Judge  Peck  and  candidates  for  Judge- 
ship on 316 

COVENANT  of  lessee  not  to  assign,  not  a  usual  one  508 

CREASY,  Sir  Edward,  notice  of  death 156 

CREDIT*  liability  for  representations  as  to 510 

CRIME,  commutation  of  punishment  valid  without 

acceptance 424 

CRIMINAL  SENTENCES,  difficulty  of  measur- 
ing     296 

CROSBY,  Nathan,  letter  upon  (Thoate 304 

CURIOUS  LAWSUIT  at  Salem,  Mass 896 

CURRENT  TOPICS,     •  1.  2t  41,  61,  77,  97,  117, 137»  168 
177, 197, 217, 2SR,  ^  2?7,  297, 817.  337,  357, 877,  896,  417,  437 

457,  477,  498 

CURRENT  TOPICS,  subjects  of: 

additional  judges  necessary  for  Federal  circuit 437 

admission  to  bar,  refusal  of  Court  of  Appeals  to  mod- 
ify rules 78 

admission  of  women  to  bar  and  public  offices 2 

passage  of  bill  for,  by  House 158 

reports  of  Senate  committee 397,  417 

Albany  Law  School,  bill  for  relief  of 118 

Allen,  Judge,  death  of 437 

amending  rules  as  to  law  school  students 217 

animals,  law  relating  to  diseased;  constitutionality 

of 177 

appearance  by  United  States  in  State  courts,  bill 

tor 158 

assault  on  Justice  Daly 467 

assessments,  correction  of,  bill  for    158 

association  for  reform  of  law  of  nations,  next  con- 
ference   238 

attornejrs,  registering,  bill  for  178 

bankruptcy  case.  Re  Mitchell,  Ex  parte  Sherwin  ...    22 

bankruptcy  frauds.  Judge  Wallace  upon 157 

breach  of  promise  of  marriage,  proposed  abolition 

of  action  of,  in  England 157 

bankrupt  law ; 

repeal  of,  by  U.  S.  Senate 297 

report  of  Senate  committee  In  favor  of  repeal..  238 
useful  one  possibly  but  not  attainable:   State 
insolvent  laws  preferable 297 

Srospects  of  repeal  In  House 318 
elav  In  action  on,  In  Congress 337 

bill  for  repeal  of,  delayed 357 

Senate  amendment  for  repeal  Sept.  Ist,  1878 377 

evasion  of  provision  as  to  number  and  amount 

of  creditors 898 

benefits  from  repeal 417 

repeal  of ;  House  concurs  In  Senate  amendments  417 

approval  of  bill  for  repeal  by  President 457 

belligerent  rights,    Russia  and  England  procuring 

war  material  here 378 

Blatcbford,  appointment  of  Judge,  U.   S.  Circuit 

Judge 138 

Brad laugh-Besant  case,  reversal  of 178 

breach  of  promise,  English  bill  for  abolition 237 

Brooklyn  clergyman  and  Kings  district  attorney —  397 

capital  punishment  revived  In  Iowa 238 

cause  of  action.  Injury  resulting  in  death  not.    Mo- 
bile Ins.  Co  V.  Brame 77 

Chicago,  certificates  of  Indebtedness  of,  invalid.  ...  138 
Chicago  Bar  Association,  reception  of  Justice  Har- 
lan   , 478 

circuit  Judges,  need  for  additional,  bill  for  seventh 

circuit 437 

Code  in  England,  causes  affecting  adoption  of 457 

Code  of  Civil  Procedure  : 

bills  relating  to 22 

construction  of  6  1244  in  Randell  v.  Van  Bllest.    41 

report  of  commissioners  as  to 61 

amendments  to,  bills  for.  Introduced 62 

reportof  Judiciary  committee  in  favor  of 77 

passage  of  concluding  chapters  by  Legislature,  177, 198 

veto  message  of  governor 217 

Throop^B  review  of  governor's  veto 217 

veto  of 238 

amendments  not  yet  signed  by  governor 417 

resolution  of  Senate  special  committee 477 

amendments  to  governor's  veto 477 

■mall  number  oideoisionB  oonstruing 488 
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CURRENT  TOPICS*  Bubjeote  of— Cont'd.        paqb. 
codiflcatloD»  failure  of  Legislature  to  dispose  of  sub- 
ject   877 

Code  revision ;  refusal  of  House  to  appoint  Joint  com- 
mittee   318 

collection  of  debts  due  from  States  ;  bill  for 817 

commissioners  to  revise  statutes,  report  of 61 

close  of  term  of  office  and  submission  of  part  4  of 

revision.  ..  888 

Congress,  legislation  in 42 

proportion  of  bills  passed  to  those  introduced  .  487 

Connecticut  divorce  law  amended 237 

constitutional  amendments  proposed ;   legislative 

action 137 

abolishing  N.  T.  Court  Common  Pleas  and  8u- 

J>erlor  Court 218 
ditional  Superior  Court  Justice  in  second  dis- 
trict  877 

as  to  cities,  failure  of 377 

constitutional  Vaw  ;  municipal  corporation  taxing  its 

own  bonds ;  decision  U.  8.  Sup.  Ct 817 

convict  witness^  veto  of  bill  as  to 218 

corporation,  agreement  by  stockholders  to  sell  char- 
ter Illegal 277 

may  remove  cause  to  Federal  courts 467 

counsel  for  complainant  in  criminal  trials,  bill  for. .  198 
Court  of  Appeals ;   resumption  of  sittings ;  cases 

handed  down 43 

adjournment  of,  to  March  18 157 

resumption  of  session  March  19 217 

recess  of 838 

deaths  of  Judges  of 437 

appointment  of  Judge  Hand  to 467 

adjournment  to  Sept.  16 478 

Court  of  Arbitration  in  New  York 2 

criminals  testifying ;  Bngllsh  proposed  legislation . .  117 

legislation  of^Congreas 117 

cumulative  voting,  California  law  for.  In  corpora- 
tions   218 

Daly,  Justice,  assault  on 457 

dangers  of  Judicial  position 197 

Davis,  Judge,  views  of,  as  to  lunacy  laws,  etc 198 

death  of  surety;  doctrine  of  Risley  v.  Brown,  67  N. 

Y.  160,  not  extended 888 

defaulting  solicitors  In  England 438 

deposits  In  savings  banks,  construction  of  statute 

limiting 497 

Dillon.  Judge,  visit  by,  to  Westminster  Hall  and 

lunsofCourt 478 

Dimsdale  frauds gf 

dishonest  lawyers  in  London,  Dimsdale  matter 41 

divorce,  bill  for  allowing  remarriage 357 

domicile  for  purposes  of  taxation 257 

Bmma  mine  suit,  disposition  of 178 

Bngland,  causes  aifectlng  adoption  of  Code 467 

Bngllsh  extradition  act.  Dr.  Spear's  review  of 378 

English  Judgeship,  dangers  of  position 157 

Bngllsh  judicature  reforms 41 

Bngllsh  judldarv;  additional  Judges 62 

English  law,  codification  of 62 

English  legislation.  Jurisdiction;  foreign  ships  with- 
in league  of  shore 178 

English  registry  of  deeds,  etc    97 

excise  law,  bill  in  Legislature 42 

exemption  laws  of  StateSt  constitutionality  of 837 

extradition: 

Dr.  Spear's  articles  on 42,  278 

decisions;  review  of  decisions  bv  Dr.  Spear 137 

decision  of  Kentucky  Court  of  Appeals 817 

trial  for  another  offense,  objections  to 497 

Bngllsh  royal  commissions,  report  on 497 

false  pretenses,  bill  requiring  pretense  In  writing.. .  158 

Federal  Court  of  Appeals,  bills  for 22 

Are  insurance,  decision  in  Sherwood  v.  Agricultural 

Ins.  Co 417 

Franconia  case,  legislation  resulting  from 178 

Qaines,  Myra  Clark,  new  suit  commenced  by 858 

Gesner  case,  decision  on 97 

Gerard,  heirs  of.  suit  commenced  by 497 

Harvard  Law  School,  report  of  Dean 62 

Harlan,  reception  of  Justice,  in  Chicago 478 

Imprisonment  for  debt,  restoration  of,  as  to  wages 

les8than|50 167 

Incendiary  language,  bill  for  prohibition  of. 118 

India,  oriminafcase  of  interest  In 477 

IngaliB,  J.,  assignment  to  first  department 2 

Insanity,  lunacy  legislation;  views  of  Judge  Davis..  198 

insolvent  Caws  of  States 337 

Installment;    payment;    purchases;    legislation  as 

to 96 

Insurance  companies,  removing  causes  to  Federal 

court,blll  forbidding 257 

insuranoe  elections,  bill  for 137 

internal  revenue,  authority  of  officials  to  search. .  .    42 

International  law.  Prof.  Comraer's  letter  on 277 

Jossel,  Sir  Geo.,  assault  on 167 

Judge,  additional,  for  seventh  Federal  circuit ;  bill 

for,  pasr^d  Senate 437 

Judicial  officers  over  seventy  years,  N.  Y.  Sessions  . .  117 
compensation  of,  constitutional  amendment..  158 
Jurisdiction  of  U.  S.CircuIt  Courts  over  non-resident 
corporations 997 


CURRENT  TOPICS,  subjects  of— Cont'd.        paob. 
Justice  of  the  peace : 

act  requiring  bonds  of 488 

bill  forbidding  action  before  them  on  claims  left 

with  them 257 

Kinn  county  district  attorney,  false  charges  against  397 

Lambert,  Dr.,  speech  of,  at  sentence 21 

Langev.  Benedict,  case  of 218 

law  libraries,  governor's  veto  of  appropriations  for.  377 

law  reform  In  Connecticut 70 

law  schools,  advantages  of 62 

lawyers.  Insolvency  of 438 

lawyers' services,  value  of 138 

legal  notices  in  Sunday  newspapers,  bill  for 158 

Legislature : 

adjournment  of,  uncompleted  work 877 

bflla  Introduced  In 22,62,77,137,158,177,  218 

statutes  passed  In 137 

life  Insurance,  bill  as  to  effect  of  misrepresentation 

upon  validity  of 298 

Lorimer,  Professor,  letter  of    277 

Louisiana  returning  board  Indictments 97 

lunacy,  report  of,  commissioner  in,  to  Legislature. .    41 
mails,  sealed  packages  In,  not  liable  to  Inspection. 

Matter  of  Jackson 437 

marriage,  article  on.  by  Isaac  Van  Winkle 437 

married  women,  bill  as  to  contracts  of 78 

master  of  rolls,  attack  on 197 

master  and  servant,  liability  of  master,  and  English 

proposed  legislation 3S6 

membersof  assembly  salary,  bill  for 137 

mortgage  on  corporation,  bill  for 137 

mortgaged  real  estate : 

bill  to  shift  taxation  to  mortgages 2S7 

assumption  of  debt  by  grantee 357 

mortgages,  bill  as  to  priority  of 22 

national  banks : 

purchasing  their  own  shares 117 

unequal  taxation  of.    Bank  of  Toledo  v.  Cuming,  297 

naturalization  of  Chinese 857 

negligence,  doctrine  of  Jackson  v.  Metropolitan  Ry. 

Co.  in  House  of  Lords.* 21 

obscene  libel,  reversal  of  Bradlaugh-Besant  case  ...  178 
obscene  literature  in  malls,  bill  for  repeal  of  law  as 

to. r^ 437 

officers  of  court,  bill  to  prevent  acting  as  assignee, 

referee,  or  receiver. 68 

over  legislation,  work  of  Congress 497 

Paris,  society  of  comparative  legislation  In 458 

patent  right  notes,  vaildity  of  State  legislation  as  to,  257 
Pennsylvania: 

controversy  between  Legislature  and  courts  of.    41 

simplification  of  procedure  in. 78 

Philadelphia  court,  conduct  of  Blaslus  Plstorlus  ..    278 
Philadelphia,  Judgec  of,  ask  abridgment  of  their 

powers 41 

prerogative  and  citlsens  plea.    Lee  v.  Kaufman 287 

receiver  In  Federal  courts.  Jurisdiction  of  State 

courts  over 178 

referee  in  foreclosure  must  take  oath 6J. 

removal  of  cause  to  Federal  courts,  corporation  en- 

tltledto 407 

rendition  of  offenders  under  act  of  Congress.   Mat- 
ter of  Noyes 897 

replevin  of  coffin 257 

report  of  commissioners  to  revise  statutes 61 

revision,  position  of  Law  Journal  on 197 

revision  and  Code  committee.  Senate  bill  for  Joint.  278 
revision  commission,  bills  of,  relating  to  fees  and 

amending  Code 177 

revision  oistatutes : 

report  of  commissioners <S1 

submission  of  part4  to  Legislature 888 

Rhode  Island,  amending  Insolvency  laws  in SBFI 

rich  and  poor,  different   position   of.  In  criminal 

oouns 387 

riches  and  Insanity -138 

Rochester,  Supremo  Court  of,  bin  for. 196 

sale  of  peroonal   property     bill  t>egulating  where 

vendor  retains  title -  286 

savings  bank,  statute  limiting  ucposlts ;  attorney- 

generars  construction  erroneous 497 

service  of  injunction  bv  telegraph  8 

society  of  comparative  legislation,  Paris,  meeting  of,  458 

Spear,  Dr.,  article  on  extradition 278 

State  rights  and  Federal  Constitution.    H.  A  St.  J. 

R.  R.  Co.  V.  Husen 77 

stolen  timber  suits,  veto  of  bill  for  special  term  of 

oourtfor 197 

suggestions  on  governor's  message 1 

supplement  to  Law  Journal,  contents  of  (Feb.  2$  137 ; 
(March  9)  177:  (Aprill®  278;  (Aprll20)288;  (May  4)  837; 
(May  18)  878  ;  (June  D  417 ;  (June  8)  438 ;  (June  29)  497 
supplementary  chapters  of  Code ;  governor's  disap- 
proval  V 1 

Supreme  Court,  third  JudiclaT district,  salaries ;  veto 

of  bill  relating  to 477 

Supreme  Court  of  U.  S.,  bill  for  reorganization 287 

surgical  evidence  In  courts  of  law 818 

taxation,  transfer  of  tax  to  mortgagee,  bill  for 61 

telegraphs,  control  by  government  over — 277 

third  Judicial  district,   bill  Increasing  salaries  of 
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CURRENT  TOPICS,  Bubjecteof— CJonfd.        paqc 

trampst  bill  In  Legislature  as  to 43 

transfer  of  causes  and  insurance  companies 118 

usurr,  bill  relating  to 137 

Vanderbllt  will  case 238 

▼agrants,  bill  in  Legislature  as  to 43 

VlTKinla  funding  act : 

binding.    Bz  parte  Clarke 377 

repeal  of,  by  State,  invalid 277 

women,  admission  of,  to  bar;  passage  of  bill  for,  by 
Houseof  Representatives 168 

CURRY,  Samuel,  notice  of  death 196 

CUSTOM  bad  in  law 483 

DARTMOUTH    COLLEGE     CASE,   another 
phase  in  question  of « 403 

DEFAULTING  STATES,  plan   for  collection  of 
debtsoT 176 

DELIVERY  on  sale,  what  constitutes 467 

DENMAN,  Lord,  Sumner  on 81 

DILLONt  Judge ;  reform  In  Federal  Judiciary 9 

DIMSD ALE  frauds  in  England 87 

DISSENT,  law  of.  noticeof 60 

DIVORCES,  validity  of  Utah  461 

DOG,  biting  animals ;  Bnglish  case 196 

DOMICILE,  taxation  of  persons  residing  in  two 
places 281 

DOOLITTLE,  Edwin  A.,  notice  of  death 356 

DOWER,  and  statutes  of  limitation 287 

DROIT  D*AUBAINEi  and  condition  of  aliens  in 
France 406,422 

DUE  PROCESS  of  law,  what  Is 228 

EASEMENT : 

novel  kind  of ;  use  of  pestle  and  mortar  in  wall 616 

effect  of  war  on  life  insurance  contracts 49 

ENGLAND,  law  legislation  in 420 

ENGLISH: 

bar,  Sumner's  reminiscences  of 80 

courts,  delay  of  business  in 87 

description  of  sittings  by  Bnglish  newspaper 416 

extradition  act 380 

Judiciary,  nepotism  among 206 
iw,  growth  of,  past  year 186 

ENGLISH  DECISIONS  (see  Beeent  English  Deci8i4ms). 

ENTERING  Judgments 616 

ESTOPPEL*  Are  Insurance  and 368 

EVIDENCE  of  accomplices. . .    420 

EXAMINATION: 

of  adverse  parties  under  new  Code 70 

of  debtor  in  corporation  proceedings 167 

EXCUSES  for  non-fulflllment  of  contract  for  per- 

sonaiservice 248 

EXEMPTION: 

from  justices*  executions  and  Laws  1878,  chap.  200,  406 
law,  constitutionality  of 846 

EXEMPT  property,  status  of  product  of 329 

EX  PARTE  Judicial  proceedings  privileged 300 

EXPERTS*  physicians  testifying  as,  compensation..  242 

EXTRADITIONi  review  of  oases  of  Caldwell  and 

Lawrence 140 

oases  of  Lagrave  and  Hawes. . .  20O 

British  precedents 280.  300 

trial  of  extradited  criminals  for  offenses  not  named 

in  treaty 825 

the  Bnglish  act 380 

between  the  States 407 

notice  by  London  Law  Journal  of  Dr.  Spear's  article.  416 

remedy,  the 100 

treaties,  the  Constitution  and..  400 

FEDERAL : 

courts,  reorganization  of 216 

Judiciary,  Judge  Dillon  on  reform  in 0 

FEES  of  committee  of  lunatic 20 

FIRE  INSURANCE: 

point  In  lawof ••;  ,!* 

condition  in  policies  as  to  ownership 163 

aod  estoppel 888 


FOOTE :  PAGB. 

Samuel  A.,  notice  of  death 396 

tribute  in  Court  of  Appeals  to 616 

FORECLOSURE 

liability  of  marrted  woman  for  deficiency 240 

cases,  costs  taxable  in 420 

FORFEITURE  of  life  policy  by  non-payment  of 
premiums 368 

FRANCE*  Droit  D'Aubaine  and  condition  of  aliens 

in 406,  428 

FRAUD: 

constructive 479 

suppressio  veri  as  a  ground  of  action  and  defense. . .  601 

FURNISHED  APARTMENTS 206 

GERMAN: 

courts,  law  establishing  new 96 

country  woman,  anecdote  of 60 

GK>OP  FAITHt  presumption  of,  In  transfer  of  nego- 
tiable paper 81 

GOVERNMENT: 

control  over  telegraphs 806 

when  bound  by  fraudulent  acts  of  agent 188 

GRAMMAR  of  the  new  Code 18 

GUARANTY  of  payment  and  collection 960 

HAND,  A.  C,  obituary  notice  of 216 

HARVARD   Law  School,  reports  of  president  and 
treasurer 89 

HOFFMAN,  Murray,  obituary  notice  of. 876 

HUN'S  Annotated  Rules 75 

HUSBAND  AND  WIFE : 

effect  of  adultery  by  either 220 

liability  for  torts  during  coverture 288 

conveyance  of  land  to 365,  375,  393 

IMPAIRING  obUgation  of  contracto 245 

IMPROPER  use  of  land,  liability  for 469 

INDEX  your  cases 116 

INDIRECT  CONSEQUENCES,  liability  for 605 

INFRINGEMENT  of  trade-marks 220 

INJURIES  to  passenger  traveling  on  free  pass 166 

INNKEEPERS,  law  governing 20 

INSURANCE  AGENT  and  Court  of  Appeahi 298 

INTERNATIONAL  : 

Code  Committee  of  America;  election  of  dele- 
gates to  Frankfort  conference 416 

commercial  law,  modes  of  accepting  bills  in  differ- 
ent countries 296 

law,  letter  from  Prof.  Lorlmer 298 

INTERSTATE  commerce,  civil  rights  and 109 

ISSUING  circulating  notes  for  fractions  of  a  dollar. .  450 

IRISH  Judicature  act 20 

JAMES*  Lord  Justice,  and  Mr.  Ejurslake 60 

JOHNSON,  Alexander  S.,  obituary  notice  of 116 

JOHNSON,  Thomas,  notice  of  death 256 

JUDGMENTS,  entering 516 

JUDICIAL  decisions,  public  policy  as  basis  of 466 

JURISDICTION  of  United  States  Circuit  Courts. . .    427 

JURISTISCHE  BLATTER,  notice  of 196 

JUSTICE  OF  PEACE: 

effect  of  neglect  to  give  bonds 616 

executions,  exemption  from ,  etc 496 

KNOWLEDGE  of  insolvency  under  bankrupt  law.  367 

LAGRAVE  and  Hawes,  cases  of ,..  280 

LAND,  improper  use  of,  liabUityfor 469 

LARCENY,  coffin  subject  of,  after  burial 296 

LAW  BREAKERS*  three  great 440 

LAW  legislation  in  England \r\'ts]'C*    "  *^ 

LAW  MAGAZINE  AND^REVIEW©Afe  of, 

^-^         176,  47o 
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LAWFUL  ACT  made  criminal  by  subaequeot  lef^ 

lation 88 

LEADING  ARTICLES- 

Bonds  of  bank  officers 940 

British  extradition  precedents 280, 300 

Cases  of  Caldwell  and  Lawrence 140 

Cases  of  Lai^rave  and  Hawes 200 

CoDstitution  and  extradition  treaties 400 

Constructive  fraud 480 

Bn^lish  extradition  act,  the 380 

Extradition  remedy,  the 100 

Extradition  treaties  and  laws 44 

Evidence  of  eccompUoee 420 

Future  of  the  revision 160 

Guaranties  of  payment  and  collection 960 

Harvey's  reminiscences  of  Daniel  Webster 24 

Legal  effects  of  adultery  by  Inwne  husband  or  wife. .  220 
Liability  of  married  woman  for  deficiency  under 

foreclosure 240 

Point  In  law  of  Fire  Insurance, M 

Recovering  money  paid  for  taxes  wrongfully  assessed  120 

Payment  of  notes  payable  at  bank SOO 

Privity  in  negligence 400 

BufusChoate 4,66,180,  304 

Some  recent  decisions;  22d  American  Reports... 200,  880 

Sumner's  reminiscences  of  English  bar 80 

Three  great  law  breakers 440 

LEGAL  BIOGRAPHY,  committee  of  State  Bar 

Association,  resolution  as  to 394 

LEGAL  NEWS*  the  notice  of 40 

LEGAL  NOTES  from  abroad 87 

LEGISLATURE,  1878,  number  of  acts  passed  and 

signed  and  bills  vetoed 496 

LIABILITY  : 

of  holders  of  corporate  stock  as  collateral  security..  425 
of  husband  to  divorced  wife  for  torts  In  coverture. .  283 

of  land-owner  for  improper  use  of  land .469 

of  municipal  corporation  for  surface  water  from 

streets 962 

of  national  banks  for  deposits  for  safe  keeping 843 

for  representations  as  to  credit  of  another 510 

of  safe  deposit  companies  for  loss  of  deposits 288 

ofshlp  owners 349 

service  of  process  and  Jurisdiction 285 

of  surety's  estate  216 

of  wrong-doer  for  Indirect  consequences  of  act  —  605 

LIBEL: 

notlceof.    Usellv.  Hales 166 

report  of  ex  parte  Judicial  proceedings,  not 300 

LIFE  INSURANCE*  representations  on  applica- 
tion for 62 

and  manslaughter 84 

forfeiture  of  policy  by  non-payment  of  premiums. . .  368 

LIMITS  of  Federal  legislation..... 83 

LITTLE,  BROWN  &  CO.,  catalogue  of  law  books ; 

notice  of 316 

LOANS  made  by  corporation  In  violation  of  charter.  426 

LOCAL  bar  associations,  resolution  asto 394 

LONDON    LAW   JOURNAL,  notice  by,  of  Dr. 

8pear*s  article 416 

LORIMER,  Prof.,  letters  from,  on  International  law.  203 

LOTTERIES*  Missouri  statutes  concerning,  passed 

upon —  246 

LUNACY,  commissions  of 121 

MAILS,  power  of  Congress  over 448 

MAINE,    Sir  Henry,  elected  Master  Trinity  Hall 116 

MARITIME  law,  liability  of  ship-owners.     Levin- 
son  V.  Oceanic  S.  N.  Co.,  reviewed 349 

MARRIAGE 441 

proof  of 287 

MARRIED   WOMEN,  liability  of,  for  deficiency 

under  foreclosure 240 

MASTER  OF  ROLLS,  assailant  of 216 

MAULE,  Baron,  Sumner  on  82 

MEMPHIS  LAW  JOURNAL,  notice  of 96 

MILLER,  Justice,  U.  S.  Sup.  Ct.,  Illness  of 616 

MEXICAN  Utlgatlon 496 

MORTGAGES,  assumption  by  grantees 276,  395 

MUNICIPAL : 

bonds  and  their  Incidents 264 


NATIONAL  BANKS :  page. 

liability  of,  for  deposits  for  safe-keeping 343 

taxation  of 844 

usury  by 346,  410 

NATURALIZATION,  Chinese  not  entitled  to  ....  886 

NECROLOGY  of  past  year 20 

NEGLIGENCE: 

causing  loss  of  cattle 266 

privity  in 400 

liability  for  Indirect  consequences 606 

NESMITH,  Geo.  W.,  reminiscences  of  Choate 181 

NEW  BOOKS  AND  NEW  EDITIONS: 

Abbott's  New  Cases,  Vol.  II 17 

American  Criminal  Keports,  Vol.  1 74 

American  Decisions,  Vol .  1 94 

American  Decisions,  Vol.  II 355 

American  Law  Review,  Jan.,  1878 39 

Andrews' Precedents  of  Leases.  2d  edition 94 

Barbour's  Reports,  Vol.  LX VII 174 

Baxter's  Tennessee  Reports,  Vol.  1 135 

Bishop  on  Contracts 278 

Bradweil's  Report  of  Examinations  for  the  Bar, 

Vol.  VI   496 

Bump's  Notes  of  Constitutional  Decisions  295 

Coleman's  Epitome  of  Fearne  on  Remainders 456 

Crary's  Limited  Partnership  and  Forms 176 

Delaware  Chancery  Reports,  Vol.  II 166 

Desty's  Federal  atations 396 

Daly's  Reports,  Vol.  VI 476 

Gllfard  on  the  Jurisdiction  of  Biagistrates 316 

Herman  on  Chattel  Mortgages 835 

Soman's  Bankers' Almanac,  1878 175 

Honeyman's  Public  Laws  of  New  Jersey*  abridged. .  476 

Hubbell's  Legal  Directory,  eighth  year 50 

Husband's  Law  of  Married  Women  In  Pennsylvania,  476 

Indiana  Reports,  Vol.  LVII 514 

Iowa  Reports,  Vol.  XLIV 113 

Jones  on  Mortgages 255 

Kansas  ReportsTVol.  XVIII 436 

May's  Democracy  In  Europe 216 

Missouri  Appeal  Reports,  vols.  I  and  II 256 

Moak's  English  Reports,  Digest  of 195 

Morgan's  Legal  Maxims 396 

National  Bank  Cases 366 

Nevada  Reports,  Vol.  XII 816 

New  York  Bar  Association  Report 435 

New  York  Superior  Court  Reports,  Vol.  XLII 836 

Ordronaux's  Judicial  Aspects  of  Insanity 493 

Piatt's  Religion  and  Jurisprudence 75 

Pollock's  Digest  of  the  Law  of  Partnership 496 

Powell's  Analysis  of  American  Law,  2d  edition 136 

Rhode  Island  Reports,  Vol.  XI 375 

Roberts'  Vermont  Digest 456 

Rorer  on  Judicial  Sales,  2d  edition 416 

Rules  of  Courts  of  New  York 68 

Rules  of  New  York  Courts  of  Record  (Hun) 68 

Sawyer's  Reports,  Vol.  rv 295 

Sayler's  American  Form  Book 235 

Selden's  Notes,  2d  edition 215 

Shars wood's  Table  of  Connecticut  Cases 316 

Sloane  on  Landlord  and  Tenant. 416 

Smith  on  Contracts,  6th  edition 39 

Southern  Law  Review,  December,   1877,  January, 

1878. 89 

Spalding  on  Copyright, 496 

Stewart^s  New  Jersey  Digest 236 

Stewart's  Reports,  Vol  I. 156 

Texas  Court  of  Appeals  Reports,  Vol.  II 296 

Washburn's  Manual  of  Criminal  Law 276 

Wharton's  Legal  Maxims 195 

Wood  on  Fire  Insurance 196 

NEW  JERSEY: 

bill  as  to  writs  of  error 60 

Law  Journal,  notice  of 96 

NEW  YORK : 

cotton  exchange,  seat  in  property SO 

law  Institute,  annual  election 396 

State  Bar  Association,  resolutions  of  executive  com- 
mittee as  to  legal  biography  ;  local  associations  ; 

abuses ;  law  reform  ;  remittance  of  dues 394 

State  Bar  Association  report 436 

NORTON,  ?.  H.,  enterprise  of,  for  furnishing  Infor- 
mation from  State  library  to  the  profession,  notice 
of 216,396 

NOTES  payable  at  bank,  payment  of 600 

NOTES- .  20, 40,  60,  76,  96,  116,  138, 156, 176, 196,  210,  235.  256 
276, 296,  316,  336, 356,  376,  396,  416,  438,  456,  476,  496,  516 

NOTES  OF  O  ASE&  2, 22, 43, 62, 78, 98, 119, 138, 158, 179, 199 
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NOTES  OF  CASESi  subjects  of— Contiaued.      paob. 
alteration  of  Inatnunent,  number  of  municipal  bond  150 

of  promissory  note 868 

anoient  llffhts  not  favored  bere 28 

auctloneera  not  disclosing  their  principal  warrant 

title 498 

bequest  for  advanoement  of  kingdom  of  Christ 79 

boarding-house  keeper  liable  to  boarder  for  negli- 
gence of  servants  499 

burglarious  entrance 188 

earner,  liability  of,  for  luggage 296 

of  passengers,  street  oars 219 

contributory  negligence  of  passengers    239 

chattel  mortgage  in  property  to  be  acquired   869 

oItU  rights  law,  only  one  penalty  recoverable  for  one 

violation  as  to  several  persons: 378 

commercial  agencies,  liability  of,  for  representations  499 
oommutation  of  sentence  valtd,  without  acceptance  899 
conflict  of  law ;  set-olT  governed  by  law  of  place  of 

action 378 

constitutional  law,  action  invalid  as  to  one  may  be 

valid  as  to  another  class 319 

contempt,  what  is 2 

conviction  on  testimony  of  accomplice 189 

corporate  stock,  assignee  for  security  liable  as  stock- 
holder   368 

corporation  may  become  a  partner 879 

covenant  in  lease  not  to  assigo  not  usual 488 

dedication  of  highway,  cul  desac 368 

disorderly  house,  canvas  tent  mav  be . .  278 

domicile,  facts  constituting  and  fixing 419 

dower,  proof  of  marriage  and  statute  of  limitation.  278 

embeszlement  of  rabbits  by  game  keeper 279 

evidence  of  willful  burning  in  Are  iosurance  action.  179 

expert  testimony,  fees  of  physicians  testifsing 48 

family,  definition  of 8 

fire  Insurance,  transfer  of  title  to  insured  property. .  48 
fixtures: 

rolling  stock  on  railway  not 859 

chairs  furnished  to  theatre  when 479 

forged  checks,  liability  of  bank  paying 838 

gambling,  renting  premises  to  be  used  for 119 

fflft  of  bank  deposit  receipt 99 

Illegal  contract,  when  money  paid  on,  recoverable 

back 478 

Indians,  status  of,  and  of  their  offspring 479 

indorsement  by  bankrupt  payee 488 

infants*  contracts 139 

Innkeeper's  Hen  on  horses  for  entire  bill  of  guest. ...  299 

interest,  rate  of,  after  maturity 488 

Jury,  right  of  trial  by,  lawyer,  when  not  entitled  to..  479 

landlord  and  tenant,  surrender 118 

lateral  support,  easement  of 258 

libel,  Cardiff  Giant 269 

libelous  statements  in  pleading  not  actionable 78 

license  taxes  from  commercial  travelers 98 

life  Insurance: 

conditions  of  forfeiture  for  non-payment 238 

and  suicide 418 

when  rights  of  policy-holder  in  default. . .  49 

marriage,  divorce  and  statute  of  limitation 278 

mortgage : 

given  to  compound  a  felony  will  be  set  aside  ...    83 

of  property  to  be  acquired 398 

discharged  from  record  by  mistake  maybe  re- 
Instated 419 

municipal  corporations : 

liability  of. 218 

not  liable  for  loss  from  ineffective  fire  depart- 
ment     418 

municipal  ordinance  as  to  sale  of  fruit,  when  Invalid,  79 
nationiu  bank  officers,  Jurisdiction  of  State  courts 

as  to  offenses  by 330 

navigable  streams  : 

riparian  owner  cannot  appropriate 82 

obstruction  of 210 

negligence : 

liability  to  trespasser 199 

public  officers  not  liable  for ;  guardian  of  poor. . .  279 

man-trap  in  railway  station 888 

liability  of  wrong-doer  for  natural  consequences 

of  act 468 

railway ;  closing  railway  carriage  door  on  pas- 
senger's hand 468 

nolle  prosequi  no  bar  to  second  indictment 860 

official  term,  time  of  commencement 4J9 

pardon,  conditions  may  be  annexed  to 489 

partnership,  libeling  vessel  of  members  of 06 

railroad,  ejecting  passenger  who  has  lost  ticket 819 

real  estate: 

compensation  not  allowed  vendee  for  discover- 
able defect 299 

respondeat  superior;    contractor  employed  by 

day 896 

safe  deposit  company,  negligence  of 199 

sale  of  personal  property  : 

formal  lease  declared  asale 200 

of  real  estate  by  administrator fiS 

set-off: 

savings  bank  deposit  against  mortgage 818 

sewing  machine  contracts  of  sale 899 

■■■■■  i«^  tv»  1l««,l«-atilrkna  iknii  atiratvahln 460 
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suretyship,  rules  governing. 3 

tax  : 

assessment  for  street  improvement,  not 879 

taxation  of  farm  lands  In  city  not  benefited 808 

ultra  vires  and  executory  contracts 168 

undue  Influence :  spiritualism 160 

usury,  agent  lending  money  for 119 

water,  caused  to  percolate  by  artificial  mound  ;  lia- 
bility for 879 

way,  right  of,  cannot  be  enlarged  by  new  use 819 

will.  In  lead  pencil,  valid 23 
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NOTES  OF  RECENT  DECISIONS,  17,  88,  98.  113 
172, 191,  274, 314, 334,  358, 434,  498,  512 

OBITUARY  NOTICES: 

Allen,  William  F 468 

Bashford,  Coles 866 
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Biggs,  Asa 196 

Chltty,  Thomas 196 

Curry,  Samuel 196 
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Hand,  A.  C 216 
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Tremaiin,  GrenvlUe 236 

Wade,  B.F 196 

OLIVER,  H.  Km  recollections  of  Rufus  Choate 6 

ONEIDA  Bar  Association  and  Code 20 

OPINION,  Shortest  on  record 60 

PACIFIC    COAST   LAW  JOURNAL,   notice 

of  to 256 

PAINEr   H.  B.,  appointment  as  Judge   of  Court  of 

Claims 20 

PARK,  Judge,  Sumner  on 81 

PARKEi  Lord  Wensleydale,  Sumner  orf 88 

PASCHALL,  Geo.  W.,  obituary  notice  of 166 

PASSENGER,  who  Is 864 

PATENT  RIGHT  NOTES,  and  State  legislation,  267 

PATENT  RIGHTS,  State  Interference  with 72 

PATTERSON,  Bngllsh  lawyer,  Sumner  on 82 

PAYMENT  of  notes  payable  at  bank 600 

PEARSON,  R.  M.,  Ch.  J.  of  North  Carolina,  notice  of 
death. 60 

PECKt  resignation  of  Judge  of  Court  of  Claims 316 

PEM6ERTON,  Judge,  in  reign  of  Charles  II,  anec* 

doteof 60 

PHYSICIANS  testifying  as  experts,  compensation 

of. 242 

PINKNEY  and  Webster,  correspondence  as  to  ...  .26,  116 

POST,  Hoyt,  Esq.,  resigns  office  of  State  reporter, 

Michigan 60 

POST-OFFICE  order  negotiable 486 

POWER: 

of  Congress  over  the  mails 448 

of  County  Court  to  stay  action  against  Insolvent 
assignor 248 

PRIVITY  In  negligence 400 

PROCEEDINGS  of  revision  committee  of  Senate,  498 

PROHIBITORY  LAWS,  constitutionality  of.  as 

to  corporations. 487 

PROOF  of  willful  burning  in  insurance  actions 206 

PROXIMATE  and  remote  cause,  setting  fire  to 

PUBLIC  POLICY  as  a  basis  for  Judicial  decisions,  466 

PUBLISHERS*  noUcee  876,486 

QUERY,  (correspondence)  vacation  of  office,  village 
^      trustee  elected  commissioner  of  excise 184 

RAILROAD  ticket  entitles  to  passage  In  but  one 
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the,  in  relation  to  public  and  prirate  intereats; 
Simon  Sterne's  address,  notice  of 476 


RAILWAY 

and  piirate 

of 

companies  and  passengers ;  luggage,  note  as  to —    216 

REAL  ESTATE    Journal,  notice  of a6 

RECEIVERS,  control  of  fX» 

RECENT  AMERICAN  DECISIONS: 

Illinois   Supreme  Court 91 

Maine  Supreme  Judicial  €k>urt. 880,  HZ,  4fi2 

Maryland  Court  of  Appeals 871 

Massachusetts  Supreme  Judicial  Court 231,  811 

Hew  Jersey  Supreme  Court  and  Court  of  Errors 171 

Ohio  Supreme  Court  and  Supreme  Court  Commis- 
sion...   188,471,489 

Pennsylvania  Supreme  Court. 289,  613 

Wisconsin  Supreme  Court 88,  193,  211,  250,  331,  370 

430 

RECENT  BANKRUPTCY  DECISIONS  .87,  114 
127,  ira,  1UE2,  212,  271,  291,  812,  832 
351,  3?i,  891,  413,  430,  472, 489,  513 
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REVISION,  future  of 160 

REVISION   COMMITTEE  of  senate,  proceed- 

Ings  of 493 

RIGHT  of  physicians  testifjring  as  experts  to  com- 
pensation  242 

RE  VEST  A  PENALE.  de  dothina  legislazlone,  etc., 

notice  of 266 

SAFE  DEPOSIT  COMPANIES,  liability  for  loss 

of  deposits 288 

SALE  of  personal  property,  delivery  on 467 

SALEM,  curious  law  suit  at 396 

SAN  FRANCISCO  Law  Journal,  notice  of 60 

change  of  name 266 

SAVINGS    BANK  deposits,  opinion  of  attorney- 
general  as  to  construction  of  statute 516 

SCLOPISi  Count,  notice  of  death 215 

SCOTTISH  LAW  MAGAZINE,  notice  of  Jjm- 

uary,  February  and  March  nu mbers 60. 136,  216 

SERVICE  of  process  and  Jurisdiction 286 

SHIP  OWNERa  Uablllty  of 349 

SMITH.  E.  Delafleld,  obituary  notice  of 316 

SOUTHERN  LAW  JOURNAL,  notice  of 166 

SOUTHERN  LAW  REVIEW,  notices  of...  256,  376 

SPEAR'S,  Dr.,  article  on  extradition,  notice  by  Lon- 
don Law  Journal 416 

SPENCER.  Herbert,  on  prison  ethics,  notice  of 186 

ST.  LOUIS,  suit  for  $200,000  against 336 

STATE  LAWS  regulating  transportation  of  cattle. 

validity  of 168 

STATE  LEGISLATION: 

altering  charters,  validity  of 106 

Impairing  obligation  of  contracts 245 

STATUS  of  product  of  exempt  property 329 

STATUTES  OF  LIMITATION : 

retrospective  construction  of 188,  285 

and  dower 287 

S  TOCKHOLDER.HabiUty  of  holder  of  stock  as  ool- 
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SUFFRAGE  in  cities ;  Simon  Steme*8  address,  notioe 

of 476 

SUMMARY  proceedings ;.  875 

SURETY'S  ESTATE,  llablUty  of 215 

SURETIESi  the  way  out  for ' . . . .  178 

SUPPRESSIO  VERI,  both  as  a  ground  of  action 
and  defense  ;  letters  In  either  law  or  equity 601 

TAFT  ex- Attorney  General,  nomination  of.  to  Supe- 
rior Court,  Cincinnati 286 

TAILER,  H.  A.,  obituary  notice  of 236 

TALFOURD*  Sumner  on 80 

TAXATION; 

of  assignees  In  bankruptcy 26 

of  mortgages,  (correspondence) 166 

of  persons  residing  In  two  places 261 

bv  municipality  of  Its  own  bonds 821 

or  national  banks 844 

TAXES*  recovery  of  money  paid  for,  wrongfully  as- 
sessed   UO 

TELEGRAPHS; 

Congress  may  control,  invalid  State  legislation 277 

government  control  over 806 

THREE  GRE  A.T  law  breakers 440 

TINDAL,  Chief  Justice,  Sumner  on 81 

TOBEY,  Franklin  W.,  obituary  notioe  of 378 

TRADE-MARKS,  Infringement  of 229 

TRANSFER  OF  SHARES  in  national  banks....  146 

TREMAIN«   Orenvllle,  obituary  notice  of, 286 

TRIAL    of   extradited  criminals  for  offenses  not 
named  In  treaty 886 

UNITED  STATES  as  party ;  Lee  v.  Kauffman 286 

UNITED  STATES  SUPREME  COURT  AB- 
STRACT.  15,  84,  55,  78,  89.  107,  131, 153,  J60,  194,  218 
'     233,252,201,852,872,892,431,463,473,480 

UNITED  STATES  SUPREME  COURT,  allot- 

ment  of  Justices  among  circuits 336 

USURY  by  national  banks 345,410 

UTAH  DIVORCEa  validity  of 451 

VACATION  of  office,  query  asto 185 

VALENCIA,  ancient  tribunal  in 616 

VALIDITY: 

of  State  laws  regardlngtransportatlon  of  cattle.  ..  168 

of  State  legislation  altering  corporate  charters 106 

of  Utah  divorces 461 

of  Virginia  funding  act 387 

VAUGHAN.  Judge,  Sumner  on 81 

VERMONT,  divorce  actions  In 896 

VETO  of  Code  amendments 496 

VIRGINIA: 

decision  as  to  constitutionality  of  act  relatiog  to 

coupons  on  bonds  noticed 866 

funding  act,  validity  of 887 

WADE,  B.  T.,  obituary  notice  of 196 

WASHINGTON  LAW  REPORTER,  change   _ 
of  editors 60 

WEBSTER: 

Daniel,  Harvey's  reminiscences  of 24 

Plnkneyand,  correspondence  as  to 115 

WHAT  constitutes  delivery  on  sale  of  personal  prop- 
erty  467 

is  due  process  of  law 228 

WILDE,  Lord  Chancellor.  Sumner  on 80 

WILLFUL  burning,  proof  of,  In  Insurance  actions. . .  286 

WISCONSIN,  amendment  of  Constitution,  increas- 
ing Judges 196 

WOMEN,  veracity  of 60 

WOOD  on  Fire  Insurance,  announcement  of 76 

WELLESi  Gideon,  notice  of  death 166 
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PAOB. 

ACCORD  AND  SATISFACTION.-tTDperformed 
agreements  cannot  be  pleaded  in.  Brown  v.  Spofford 
(U.S.  Sup.)  (Infull) 31 

ACKNOWLEDGMENT.  — What  is  a  substantial 
compliance  with  statutes  of  Tennessee;  no  statutory 
provision  there  as  to  acknowledgment  by  corpora* 
tion.    Kelly  V.  Calhoun  (U.  8.  Sup.) 56 

ACT  OF  GOD.— Crew  abandoning  vessel  by  reason  of 
great  danger  to  life,  is  not  negligence.  River,  etc.. 
Commissioners  v.  Adaamson  (Eng.  H.  L.) 126 

ACTION.— For  death  from  negligence  or  design  not 
maintainable  at  common  law.  Mobile  L.  I.  Co.  v. 
Bramo  (U.  S.  Sup.)    (Infull) 84 

2.— To  confiscate  debt  is  aproceeding  in  rem.  City  of  Al- 
exandria v.  Fairfax  (U.  8.  Sup.) 182 

8.— Seduction  of  daughter  and  enticing  away  servant 
maintainable.    NoToe  v.  Brown  (Sup..  N.J.) 171 

4.— Not  maintainable  against  railroad  company  for 
wrongful  interference  by  agent  with  levy.  Western 
R.  R,  Co.  V.  Thomas  (Sup.,Ga.) ITS 

&.— Municipal  corporation  liable  for  injury  from  obstruc- 
tion placed  by  third  person  In  streets  has  action 
over  against  such  person.  City  of  Rochester  v. 
Montgomery  (Ct.  App.,  N.  y.) 214 

6.— Against  corporation  to  recover  dividends  not  main- 
tainable by  one  not  holding  stoclc.  Hughes  v.  Vt. 
Cop.  Mln.  Co.  (a.  App.,  N.  Y.) 234 

7.— Does  not  lie  against  Judge  for  erroneously  sentenc- 
ing to  imprisonment.  Lange  v.  Benedict  (Ct.  App.. 
NTY.).... .:..  284 

8.— Penal  actions  for  violating,  mere  municipal  ordin- 
ances are  civil  actions.  Prest.  of  Platteville  v.  Bell 
(Sup.,  Wis.) 371 

9.— May  be  maintained  for  money  paid  under  errone- 
ous Judicial  decision,  but  demand  necessary, 
fccholey  v.  Halsey  (Ct.  App.,  N.  Y.) 432 

10.— When  on  contract  and  when  not.  Cox  v.  McLaugh- 
lin (8up.,Cal.)  434 

11.— On  contract  for  personal  services,  when  it  accrues. 
Powers  V.  Wilson  (Sup.,  Iowa) 434 

12.— Lies  for  money  deposited  with  third  party  upon  a 
legal  contract.  Davis  v.  L.  &  P.  M.  Ins.  Co.  (Bng.  0. 
d!)  (N.C.) ^ 478 

18.— On  promise  to  pay  debt  when  able,  not  maintain- 
able without  proof  of  ability.     Randage  v.  Lyman 

(8up.,Mass.) 498 

See  Banhruptey,  1, 2 ;  Life  Insurance,  14 ;  NcoUoence,  17 ; 
SedtictUm. 

ADJACENT  SUPPORT.-Vendor  of  lands  to  be 
used  for  building^  impliedly  covenants  to  give.  Sid- 
dons  v.  Short  (Eng.  (5.P.  D.) ...  127 

ADJOINING  OWNER.— Water,  artificial  mound 
causing  percolation  of  water  renders  owner  erecting 
liable  for  damage.  Hurdman  v.  N.  B.  Ry.  CJo.  (Eng. 
Ct.App.)(N.  C!)  (in  full) 879,  4« 

2.— Liability  for  surface  water  escaping  from  streets. 
Wakefield  V.  New  (Sup.,  R.  I.) 862 

ADMIRALTY  LAW.-See  Mafiiime  Law. 

ADMINISTRATORS.— Sale  of  real  estate  by,  must 
be  made  In  presence  of.  Leburlain  v.  Johnson  (Sup., 

Hi.)  (N.C.) ....:..  62 

ADVERSE  POSSESSION,— Conveyance  bv  re- 
mainderman not  in  possession  of  lands  held  ad- 
versely, after  death  of  tenant  for  life  void.  Christie 
V.  Gay  (Ct,  App,  N.  Y.)    86 

SL^Line  fence  off  line  for  convenience  does  not  consti- 
tute.   JnnAA  V.  Rmtfh  (Ct..  Ann..  N.  V.\  4U 


ADVERSE  POSSESSION  -  Continued.  paob. 

a— Line,  fence  mutually  agreed  upon,  though  off  of 

true  line,  gives   title  by.    Smith  v.  McEjay   (Sup. 

Com.,  Ohio) .471 

4.— Fence  off  of  line  acquiesced  in  does  not  fix  course  of 

line  beyond  fence  — mere  claim  of  title  does  not 

constitute.    Ousby  v.  Jones  (Ct.  App.,  N.  Y.) 491 

AGENCY.— A  principal  is  liable  for  fraudulent  mis- 
representations of  agent  within  the  scope  of  his 
agency.    Swire  v.  Francis  (Bng.  Priv.  Coun.)    (in   _ 
full) 71 

2.— Estoppel,  one  employing  note  broker  to  sell  note, 
bound  by  nls  representations ;  ratification  of  repre- 
sentations made  before  agency  binds.  Ahem  t. 
Good8peed(Ct.App.,N.  Y.) ••  41 

8.— Agent  not  disclosing  principal  personally  liable  and 
not  relieved  by  suMequent  disclosure  and  action 
against  principal.    Cobb  v.  Knapp  (Ct.  App.,  N.  Y.). .  132 

4.— Notice  of  immoral  acts  of  agent  will  not  be  im- 

Kuted  to  principal     Stanley  v.  Chamberlain  (Sup., 
[.J.) 171 

6.— Government  is  liable  for  the  fraudulent  acts  of  its 
agent  in  procuring  money  from  innocent  parties. 
United  States  v.  State  Nat.  Bank  of  Boston  (U.  8. 
Sup.)  (In  full) 181,188 

6.— Agent  cannot  act  for  two  principals.  Meyer  v. 
Hanchett  (Sup.,  Wis.) 191 

7.— Bvldence  of;  usual  course  of  dealing  affords  pre- 
sumption of ;  husband  and  wife.  Dunnlv.  Hombeck 
(a.  App.,N.Y.) ^ 214 

8.— Construction  of  power  of  attorney  to  draw  and  in- 
dorse checks:  ratification.  Craighead  v.  Peterson 
(Ct.  App.,  N.Y.) .....214 

9.— Agent  of  trustee  cannot  bind  trust  estate.  New 
v.NlcoinCt.  App.,  N.Y.) 292 

10.— Principal  liable  for  acts  of  agent  within  apparent 

authority.    Kasson  v.  Noltner  (Sup.,  Wis.) 480 

See  Auctioneers, 

ALTERATION.  — Alteration  hi  date  of  promissory 
note  is  material  as  to  surety.  Wyman  v.  Yeomans 
(Sup.,  ni.) 91 

2.— Alteration  of  power  of  attorney  renders  it  void;  alter- 
ation as  to  amount  of  attorney's  fee  in  note,  avoids. 
Burwellv.  Orr(8up.,  111.) 91 

8.— Changing    names   of  payees  material.     Oldrioh  ▼.  ^^ 
Hackley  (Sup.,  Mich.) US 

4.— Changing  number  of  municipal  bond  Is.    Force  v.  ^^ 
CItyof  Elizabeth  (Ch.  N.J.)  (N.C.) 160 

6.— Presumption  of  honesty  !n.    Hoey  v.  Jarman  (Sup.,   _ 
N.J.)... 171 

6.— Changing  from  order  to  bearer  is  material.  Tin.  Nat. 
Bk- V.  Roberts  (Sup.,  Wis.) 250 

7.— Of  note  from  $600  to  $400  material  discharging 

surety.    Heins  v.  Carglll  (Sup.,  Me.)  (N.  C.) 868 

ANCIENT  LIGHTS.— Not  favored  in  this  country. 

Snipman  vTBass 23 

See  Eaaement. 

ANIMALS.— Dogs,  owner  of  dog  trespassing  liable 
for  injury  to  animals  without  notice  of  vicious  pro- 
pensity.   C:hanot  v.  Lassen  (Sup.,  Wis.) 870 

2.— Injury  by  dog ;  liability  of  owner  for,  not  based  on 
negligence;  defense  to  action  for  injury,  contribu- 
tory negligence  not:  offering  dog  candy.  Lynch  v. 
MoNaUy  (Ct.  App.,  N.  Y.) 414 

APPEAL.— Order  not  affecting  substantial  right; 
oreditor  asking  preference.  Miller  v.  Wickham 
(Ot.  App,  N.  Y.) 85 

2.— Order  allowing  alimony,  when  question  of  law  In- 
volved, appealable  to  Court  of  Appeals.    Collins  v.    ^ 

nnlllna /Hf     Ann  .  K    V.»    88 
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APPEAL  —  Continued .  page. 

a— To  Uoited  States  Supreme  Court ;  remiaslon  of  part 
of  verdict  rendered  so  as  to  brlnic  below  $5,000  pre- 
vents appeal :  Judgment  payable  in  gold.  Thomp- 
son v.  BuUer  (U.  8.  Sup.) 90 

4.— To  Court  of  Appeals  ;  upon  a  motion  to  reverse  as 
contrary  to  weight  of  evidence ;  general  term  re- 
versed in  questions  of  law  only :  held  not  appeal- 
able.   Samuels  v.  Evening  Mall  (Ct.  App..  N.  Y.). . . .  115 

5.— To  Court  of  Appeals;  In  case  not  involving  $500,  order 
must  state  some  question  of  law  involved.  Bastable 
V.  City  of  Syracuse  (Ct.  App.,  N.  Y.) 133 

$.— To  United  States  Supreme  Court ;  Judge  alone  can 
take  security  required  on.  O'Reilly  v.  Bdrington  (U. 
8.  Sup.)    153 

7.— To  Court  of  Appeals;  right  under  $500:  limit  deter- 
mined by  amount  In  controversy  ($140.50)  not  by 
Judgment  ($543.84.)  Brown  v.  Slgoumey  (Ct.  App., 
N.Y.) 178 

8.— On  question  of  fact ;  burden  of  proof  is  with  appel- 
lant.   Steamboat  v.  RIdeout  (U.  S.  Sup.) 233 

9.— Order  granting  attachment  when  appealable  to 
Court  or  Appeals  and  when  not.    Allen  v.  Meyer  (CX. 

App.,  N.  Y.rrr: sra 

10.— Arrest ;  refusing  to  grant  order  for,  not  appealable 
to  Court  of  Appeals.  Cochrane  v.  Ingersoll  (Ct. 
App.,  N.  Y.) 813 

11.— Discontinuance  by  party  appealing,  maybe  allowed. 
Mackey  V.  Lewis  (Ct.  App.,  N.  Y.) 838 

12.— To  Court  of  Appeals:  discretionary  order  opening 
default  not  appealable.  Lawrence  v.  Farley  (Ct. 
App.,N.  y.) 373 

]£.— Rieversal  not  allowed  for  irregularities  working  no 
harm.    AUis  v.  N.  W.  M.  L.  Ins.  Co.  (U.  S.  Sup  J.. . . .  474 

14.— To  Court  of  Appeals  of  case  involving  less  than  $500; 
the  title  to  real  estate  must  be  In  question  to  au- 
thorize.    Nichols  V.  Voorhls(C^.  App.,  N.  Y.) 481 

IS.— To  Court  of  Appeals  :  order  restoring  demurrer  not 
appealable.     Blwell  v.  Johnson  ((^t.  App.,  N.  Y) —  611 

ARREST  AND  BAIL.— Union  of  action  wherein 
arrest  may  be  made  with  one  wherein  It  may 
not,  in  same  complaint,  takes  away  right  to  arrest. 
Madge  V.  Pulg  (a.  App.,  N.  Y.) 56 

2.— Complaint  must  set  forth  grounds  of  arrest  under 
new  Code,  6  558.  Bowery  Nat.  Bank  v.  Duryee  (Sup., 
N.  Y)....! ..  196 

3.— Vacating  order  under  Code,  6  558  ;  complaint  must 
negative  right  to  arrest.    Arrest  may  be  upheld  on 

affidavits.    Sloane  v.  Livermore  (Sup.,  N.  Y.) 886 

See  Banftruptc]/,  7. 

ASSAULT  AND  BATTERY.-^rustlflcatlon.  ex- 
eluding  manager  of  alms- house Trom  witnessing  per- 
formance of  priestly  functions  to  pauper,  not. 
Cooper  V.  McKenna  (Sup.,  Mass.). 311 

2.— Justlflcation  ;  owner  of  land  out  of  possession  may 
peaceably  take  possession  and  then  resist  attempt  to 
retake.    JBliss  v.  Johnson  (Ct.  App.,  N.  Y.) 511 

ASSESSMENT.— Statutes  relatintr  to,  must  be 
strictly  f  oUowed.  Officials  must  take  their  oaths  in 
the  form  required  by  statute.  Morris  v.  Portchester 
(a.  App.,  N.  Y.) 57 

ASSIGNMENT.— Claims  against  the  United  States 
are  not  assignable  at  common  law  or  by  statute. 
United  States  v.  GlUls  (Sup.  Ct.,  U.  S.) 15 

2.— In  assignment  of  claim  already  sued,  assignee 
takes  burdened  with  costs.  Barton  v.  Speis  (C^.  App., 
N.  Y.) .  .  282 

ASSIGNMENT  FOR  CREDITORSr-TlUe  vests 
in  assignee  on  acceptance  of  trust  and  before  bond 
filed.  Assignees  accepting  may  not  renunciate.  All 
assignees  must  Join  in  deed  of  real  estate.  Brennan 
V.  Wilson  (Ct.  App.,  N.  Y.)  132 

2.— Action  against  assignor  will  not  be  stayed.  Butler 
V.  Thompson  (Co.  Ct.,  N,  Y.) 248 

8.— With  preferences  valid  except  as  against  the  bank- 
rupt act.     Williams  v.  Pitts  (Sup.,  N.  Y .) 237 

See  Bankruptcy^  8, 9, 10, 11. 

ATTORNEY.— Lien  of,  for  costs  is  not  defeated  by 
dormancy  of  Judgment.  Jenkins  v.  Stephens  (Sup., 
Ga.) ....  181 

2.— Employed  to  draw  mortgage  acts  as  attorney  and 
not  as  notary.    Getzlaff  v.  Seliger  (Sup.,  Wis.) 250 

3.— Negligence  of,  failing  to  secure  debt  without  proof 
that  it  was  possible  to  do  so,  is  not.  Jaquins  v. 
Hagner  (Ct.  App.,  N.  Y.) 333 

4.— Has  lien  on  securities  left  In  his  hand  for  his  ser- 
vices.    MoPherson  V.  Cox  CU.  S.  Sup.) 373 

6.— Contempt  by,  what  does  not  constitute.  People  v. 
Randall(a.  App.,  N.Y.) 414 

6.— Detaining  money  collected  In  suit  may  be  summa- 
rily compelled  to  pay  over :  not  entitled  to  trial  by 
Jury.    Matter  of  Plncke  (C.  P. ,  N.  Y.)  (N .  C.) 478 

AUCTIONEERS.-Not  disclosing  principal  liable  on 
Jniplied  warranty  of  title.    Davie  v.  Lynch  (Ct.  App., 

^-^iS^^^T.-A  bailee  for  custody  of  goods  is  not 
presumed   to    have   Authnrifv   t^   aait    fho    »<n/wi. 
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2.— Possession  by  pledgee  Is  essential  to  a  pledge.  Sey- 
mour v.  Colbum  (Sup.,  Wis.) 38 

8.— Bailee  for  hire  is  liable  only  for  ordinary  negligence 
as  to  property  bailed.  Clark  v.  United  Statea  (U.  S. 
Sup.) 74 

4.— A.  purchased  horses  of  8.  but  returned  them  as  not 
according  to  warranty.  S.  supplied  A.  with  other 
horses  to  use  until  he  could  make  good  his  warranty. 
S.  failed.  Held,  that  A.  could  not  hold  the  horses 
supplied  against  creditors  of  S.  Ex  parte  Roy  (Eng. 
Ct.  B'krptcy) 93 

5.— Safe  deposit  companies,  what  constitutes  negligence 
by.    Safe  Deposit  Co.  v.  Pollock  (Sup.,  Pa.)  (N.  C).  188 

6.— Broker  having  apparent  title  to  goods  obtaining  ad- 
vances frauduleotiy  from  innocent  party  does  not 
convey  title.  English  Factors  Act.  Johnson  v. 
Credit  Lyonnais  Co.  (Eng.  (X.  App.) 212 

7.— Pledge;  pledgee  may  release  possession  of  pledge 
untllobject  of,  Is accomplishea  ;  bankrupt  proceed- 
ings against  pledgor  does  not  divest,  ana  refusal  by 
pledgee  to  appear  in  bankrupt  proceedlnss  does  not 
Impair  rights.  Yeatman  v.  N.  O.  Sav.  Inst.  (U.  S. 
Sup.) 213 

8.— Pledge  of  personal  property,  possession  in  pledgee 
essential    to,    against    innocent    purchaser   from 

Pledgor.    Mosher  v.  Smith  (Sup.,  Me.) 381 
ossesslon  Is  essence  of  pledge  in  common  and  civil 
law,  and  must  be  at  some  time  In  pledgee.    Casey  v. 
Oarvaroc  (U.  S.  Sup.) 453 

BANE.— Certification ;  cashier  may  not  certify  unusu- 
ally drawn  checks.  Dorsey  v.  Abrams  (Sup.,  Pa.) 
(in  full.) 188 

2.— Knowledge  of  president  of,  Imputable  to  bank. 
Holdenv.  N.  Y.  &  Erie  Bank  (Ct.  App.,N.  Y.) 180 

3.— Canceling  signature  of  makers  of  afshonored  note 
and  writing  paid  does  not  charge  bank  with  receipt 
of  money  ;  position  of  branch  bank.  Prince  v.  Or. 
Bk.  Assoc.  (Eng.  P.  C.) 360 

4.— National  bank :  taking  usury  must  be  shown  afllrm- 
atively.    Wheeler  v.  Un.  Nat.  Bank.  (U.  8.  Sup.)...  473 
See  Bankruptcy^  17 ;  NationcU  Bank. 

BANE  CHECE.— A  check  properly  stamped  is  not 
object  of  taxation  and  revenue,  and  revenue  oflicer 
cannot  under  U.  S.  R.  S.,  6  3177,  enter  bank  and  ex- 
amine.   UnitedStatesv. Mann  (U.S.  Sup.) 55 

2.— A  check  drawn  by  an  insurance  company  in  payment 
of  a  policy  Is  not  an  equltstble  assignment  ox  fund 
drawn  upon,  and  is  avoided  by  the  insolvency  of  the 
company  before  payment.  Att.-Gen.  v.  Continental 

LlfeIns.Co.  (Ct.  App.,  N.  Y.) 74 

See  Bankruptcy,  33  ;  Negotiable  InttrumenL 

BANERUPTCY.— Action.  Bankrupt  may  continue 
to  prosecute  pending.  Towle  v.  Davenport  (Sup.,  N. 
H.) 127 

2.— Legal,  not  equitable,  maintainable  to  obtain  posses- 
sion of  property  ;  Inability  to  give  bonds  will  not 
change  rule.    In  re  Oregon  Iron  works  (U.  S.  DLst.)  488 

3.— Adjudication  against  partner  does  not  discharge 
from  firm  debts.    In  re  Plumb  (U.  8.  Dlst.) 212 

4.— Attachment  creditor  may  oppose  ;  non-resident  of 
United  States  not  liable  to  an  involuntary  proceed- 
ing.   In  re  Burton  (U.S.  DUt.) 332 

5.— Aqbnct.  If  misappropriation  of  goods  by  bank- 
rupt as  agent,  principal  may  prove  against  goods. 
Overman  v.  Quick  (XT.  S.  Clrc.) 372 

6.— AxiBNAOB  not  defense  to  violation  of  bankrupt 
law.    Olcott  V.  McLean  (Ct.  App.,  N.  Y.) 314 

7. — Arrest.  Adjudication  of  bankruptcy  does  not  re- 
lease bankrupt  from  civil.  Brandon  Nat.  Bk.  v. 
Hatch  (Sup,,  N.  H.) 127 

8.— Assignment  FOB  Creditors  superseded  by.  Dol- 
son  v.  Kerr  (Sup..  N.  Y.) 87 

9.— Win  prevent  discharge  If  made  to  prefer  a  creditor. 
In  re  Croft  (U.S.  Dlst.) 881 

10.— Defeats  execution  though  statute  not  complied 
with.    In  re  Ooughwell  (U.  8.  Dlst.) 480 

11.— May  be  set  aside  within  six  months  from  making. 
In  re  Temple  (U.S.  Dlst.) 431 

12.— Attachment.  Provisions  of  old  Code,  6  227,  as  to 
commencement  of  action  applies  to  all  courts.  Al- 
len V.  Meyer  (Ct.  App.,  N.  Y.) 272 

13.— Surety  on  attachment  bond  not  released  by  dis- 
charge.   In  re  Albrecht  (U.  S.  Dlst.) 351 

14.— Dlsonareed  by  operation  of  law  and  attached  debt 

Said  by  debtor  may  be  recovered  by  assignee.  Duf- 
eld  v.Horton  (Ct.  App.,  N.  Y.) 481 

15.— Sale  of  perishable  goods  sued  on  attachment  vaca- 
ted by  bankruptcy  conversion  and  order  of  State 
court  for  sale  no  protection  to  sheriff  ;  and  that 
judgment  has  been  obtained  by  assignee  against 
Judgment  creditor  no  defense:  title  of  assignee 
relates  back  to  filing  petition  and  dissolves  attach- 
ments under  four  months'  standing.  Long  v.  Con- 
ner (U.  S.  Dlst.) M8 

16.— Auction.  Good  reason  should  be  shown  for  sale  by 
assigneeat.    In  re Duryea ( U .  S.  Dlst.) 478 

17.— Bank.  Proceedings  against  end  existence,  but 
director  cannot  buy  up  claims  against,  to  protect 
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18.— Bankrupt  is  trustee  of  his  estate  uDtii  assignee  ts 
appointed.    Ex  parte  Tremont  Nat.  Bank  (U.  S.  D., 

^.— BuRDBNOP  PBOor.  Assignee  movlng  to  expunge 
note  tainted  with  usurr,  on  ground  that  note  Is  an 
accommodation  paper,  has.   In  re  Many  (U.S.  Dist.)  490 

A).— Chattel  Mortgage.  Title  to  surplus  after  sale  in 
assignee,  and  not  liable  to  execution  issued  before 
petition    In  re  Wrisley  (U.  8.  Dist.) 351 

21.— Mortgiuror  retaining  possession  after  condition 
broken  does  not  invalidate.  Hallack  v.  lYltch  (U.  8. 
Circ.) 861 

2S.— Assignee  cannot  maintain  trover  against  mort- 
gagee for  mortgaged  property.  Jones  v.  Miller  (U. 
8.  Clrc.) 391 

23.— Oheok  given  in  contravention  of  bankrupt  law, 
I  45,  valid  In  hands  of  bona  llde  holder.  Cowing  v. 
Altman  (Ct.  App.,  N.  Y.) 138 

24.— Commercial  paper;  agreement  to  defer  payment 
does  not  destroy  character  of.  P.  &  G.  M.  Co.  v. 
Peale(U.  8.  Dist.) 490 

25.— Composition.  Limit  of  examination  of  debtor. 
Re  Proby  (U.  8.  Dist.)  (in  full) 167 

26.— Court  has  nopower  to  prevent  in  proper  case.  Mat- 
ter of  Allen  (if.  8.  Dist.)  (In  fulU 170 

27.— Refusal  of  creditor  to  take  money  on,  not  con- 
tempt.   In  re  Hinsdale  (U.  8.  Dist.) 173 

28.— Debts  created  by  fraud  bound  by;  injunction  re- 
straining creditor  proper  during  pendency  of.  In 
re  Shafer  (U.  8.  Dist.) 271 

20.— Release  of  old  firm  and  formation  of  new;  when 
after  dismissal  of  proceedings  in  bankruptcy  dis- 
missal cannot  be  vacated  for  failure  to  pay  compo- 
sition.   In  re  Ewing  (U.  8.  Dist.) 812 

80.— Creditors,  where  debts  are  not  proved,  may  not 
vote  as  to.    In  re  Mathers  (U.  8.  Dfst.) 882 

3L  Cannot  be  set  aside  for  fraud  suspected  but  not 
inquired  about  before  allowance.  In  re  Herman  (U. 
8. Dist.) 412 

82.— Practice;  examination  of  creditors,  conduct  of. 
limitof.    In  re  Tift  (U.  8.  Dist.) .514 

83.— Computation.  Secured  creditor  not  counted  in 
estimating  number  and  value  of  creditors  under 
889.    In  reCroseette(U.  8.Di8t.) 332 

84.— Of  number  and  amount  of  creditors  those  less  than 
two  hundred  and  fifty  dollars  should  be  counted. 
In  re  Blair  (U.  8.  Dist.)  473 

85.— Consideration.  Debt  discharged  by  bankruptcy 
valid  consideration  for  new  promise,  not  bar  to 
action  for  fraudulent  conveyance .  Dewey  v.  Moyer 
ret.  App.,  N.  Y.) 214 

86.  Contempt.  Neglecting  to  pay  marshal's  fees  not. 
In  re  A.  M.  L.  ftis.  Co.  (U.  8.  Dist.) 430 

37.— Contract  to  forbear  proceedings  in,  against  debtor, 
valid.    Bckerv.  Brown  (C7t.  App.,Md.) 178 

88.— Illegal  contract,  sale  of  property  to  be  thereafter 
acquired  is  not ;  speculative  and  wagering  contract. 
Clarkv.  PossCU.  8.  Dist.) 351 

88.— Piling  petition  is  breach  of  contract  of  employ- 
ment, and  employee  mny  prove  for  damages.  Ex 
parte  Pollard  ru.  8.  DiBt) 872 

40.— To  procure  adjudication  against  firm  of  one  mak- 
ing it  valid.    Sanford  v.  Huxford  (Sup.,  Mich.). ...    472 

4L— Damages  for  conversion  of  goods  by  sale  under  at- 
tachment: market  value  on  day  of  sale.  Long  v. 
Conner  (U.  8.  Dist.) 518 

42.— Discharge  will  not  be  set  aside  for  irregularity 
not  appealed  from.    In  re  Buchstein  (U.S.  Dist.). . .  192 

43.— Assignee  cannot  plead ;  must  be  pleaded  to  affect 
pending  suits  in  state  courts ;  not  pleadable  in  ap- 
pellate court.    Higov.  Hoffman  (Sup.,  La.) 271 

44.— Lien  of  Judgment  not  proved  not  released  b^. 
Darley  V.  Mumpford  (Sup.,Ga.) 312 

45.— Homestead;  ^ars  claim  for  purchase-money  of. 
Harkinsv.  Wall  (Sup.,  N.  C.) 891 

46.— Payment  does  not  operate  as.  Ludelingv.  Fenton 
(Sup.,  La.) 891 

4T.— Covenant  of  warranty  in  deed  is  barred  by.  Parker 
V.  Bradford  (Sup.,  Iowa) 472 

48.— Estoppel.  Bankrupt  not  exhibiting  accounta  can- 
not set  up  deficiency  of  creditors  Joining  petition. 
P.  &G.M.CO.  V.  Peale  (U.S.  Dist.) 480 

49.— Entries  on  books  of  bankrupt  not;  nor  making 
notes  payable  to  another  party  proving  claim  against 
estate.    In  re  Dodge  (U.  8.  Dist.) 490 

60.— Examination  of  bankrupt  allowed  in  composi- 
tion.   In  re  Ash  (U.S.  Dist.) 192 

51.— Execution  delivered  to  sheriff  in  New  York 
becomes  a  lien  without  levy  before  voluntary  as- 
signment.   In  re  Paine  (U.  8.  Dist.) 192 

52.— Lien  of  in  good  faith  on  individual  property  on 
firm  debt  against  individual  creditors.  In  re  San- 
dusky (U,  8.Dist.) 48 

53.— Exemption.  Homestead ;  must  be  claimed  in  Ala- 
bama before  sale  ;  bankrupt  and  not  State  court  may 
cure  mistake  in ;  mistake  no  defense  In  coUatenu 
action.    Steele  v.  Moody  (Sup.,  Ala.) . .. ; 178 

54.— Partnership  property  not:  or  property  purchased 
with  firm  funds.    In  reMelvln  (U.  B.  Dist.) 514 

55.— Evidence.  Admissions  by  bankrupt  before  asslgn- 
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56.— Certificate  of  discharge  In  bankruptcy,  signed  by 
the  Judge  and  by  clerk  under  seal,  is  sulScient  proof 
of  fact.    Miller  v.  Chandler  (Sup.,  La.)  37Si 

57.— FAiiJE  Pretenses,  Indictment  for,  under  9  5132,  U. 
8.  R.  S.  need  not  charge  intent  to  defraud  generally. 
United  States  v.  Mvers  (U.  8.  Dist.) :JT 

68.— Fees.  What  marshal  Is  and  is  not  allowed.  In  re 
Hellmar  (U.S.  Dist.) 430 

69.— Fiduciary  Debt.  Liability  of  defaulting  guardian 
to  surety  who  has  paid  his  debt  not  under  r42.  Cro- 
mer v.  (Corner  (Sup.  Ct.  App.,  Va.) 114 

60.— Personal  liability  of  executors  to  creditors  is,  and 
Judgment  thereon  enforceable  notwithstanding 
bankruptcy,  receipt  by  creditors  of  dividends  and 
discharge.    Lawrence  v.  McKenzle  (Sup.,  Ga.) 818 

61.— Factor's  debt  to  his  principal  Is  not  within  6  33. 
Kelme V.Graff  (U.S.  Clrc.)     892 

62.— Forbearance.  Contract  for  as  to  bankruptcy 
proceedings,  when  valid  and  when  invalid.  Ecker 
V.  McAllister  (C:t.  App.,  Md.) 192 

63.— Fraud.  Under  6  33  means  positive  and  not  implied 
fraud.    Neal  v.  Scruggs  (U.  8.  Sup.) 161 

64.— Composition  does  not  discharge  debts  contracted 
by.    Llbbey  v.  Strasburger  (Sup.,  N.  Y.) 418 

65.— Knowledge  in  vendee  must  be  shown  to  set  aside 
fraudulent  sale.     Dickinson  v.  Adams  (U.  8.  Dist.)  472 

66.— Sale  by  one  partner  to  another  where  a  firm  is  insol- 
vent is  not.    Russell  v.  McCord  (U.  S.  Dist.) 490 

67.— Proceedings  Mill  not  be  vacated  for,  when  applicant 
guilty  of  laches  and  acquiescence.  In  re  Court  (U. 
8.  Dist.) 514 

68.— Fraudulent  Conveyance  ;  assignee  on  bankruptcy 
may  maintain  action  to  set  aside  without  Judgment. 
Southard  v.  Benner  (Ct.  App.,  N.  Y.) 511 

69.— Homestead.  Sum  allowed  for,  in  other  premises,  fraud- 
ulent homestead.  Johnson  v.  Mav  (U.  S.  Circ.) 114 

70.— Tenant  on  common  entitled  to,  in  Nevada.  In  re 
Swearinger  (U.  8.  Dist.)  5J71 

71.— Lands  claimed  to  be  exempt  by,  must  be  laid  off. 
Darsey  v.  Mumpford  (Sup.,  Q&.) 312 

72.— Husband  and  wife.  Claim  of  wife  of  bankrupt  against 
estate  ;  bankruptcy  court  has  Jiurisdiction  ;  wife's 
equitable  rights  protected.  In  re  Campbell  (U.  8.  Dist.)  108 

78.— Insolvency.  Trader  unable  to  pay  debts  in  usual 
course  insolvent;  actual  not  constructive  knowledge  re- 
quired to  make  creditor's  acts  fraudulent.  In  re  Hancock 
(U.S.  Dist.)    201 

74.— Interest  on  claim  accruing  after  commencment  of 
Drooeedlngs  allowable.  In  re  B.  &  P.  M'f 'g  Co.  (U.  S. 

75.— INDOBSBMBNT.  ProteiBt  fuid  notice  not  *  necessary  to 
chaige  bankrupt.  Ex  parte  Russell  (U.  S.  Dist) 127 

76.— By  bankrupt  ofnegotlable  note  transferred  before  bank- 
ruptcy, passes  title.  Hersey  v.  Ellis  (Sup.,  Me.)  (N.  C.)  188 

TT.- Injunction.  Court  will  issue,  against  creditors  harass- 
ing bankrupt  pending  proceemngs  for  composition. 
In  re  Hinsdale  (U.S/Dist  ) 173 

78.— Not  allowed  against  creditor  after  lapse  of  time  for 
composition.    In  re  Nebenzahl  (U.  8.  Dist.) 198 

79.— Restraining  foreclosure  of  mortgage  will  not  be  set 
aside  contrary  to  the  interest  of  creditors.  In  re  Dur- 
yea  (U.  8.  Dist.) 47« 

80.— Jurisdiction.  State  court  has  none  of  suit  against 
assignee  in  bankruptcy.  Southern  v.  Fisher  (Sup.,  8.C.)    87 

81.— Bankrupt  court  cannot  relieve  from  judgmenL  where 
discharge  not  pleaded.    In  re  Ferguson  (U.  8.  Circ). .    173 

88.— Federal  courts  have  not  exclusive,  of  action  to  collect 
assets  of  bankrupts.    Wente  v.  Young  (Sup..  N.  Y.). . .   212 

83.— Of  State  courts,  action  in  name  of  bankrupt,  assignee 
need  not  be  par^  to.    Higo  v.  Hoffman  (Sup.,  La.) 271 

84.— Residence  a  Jurisdictional  fact  and  must  be  shown  ; 
partnership;    variance.    InreBeals  (U.  8.  Dist.)..  ..    271 

85. — Bankruptcy  not  State  law  determines  rights  of  credi> 
tors  of  bankrupt.    In  re  B.  &  P.  MTg  Co.  (U.  8.  Dist.).  201 

86.— In  actions  by  assignee.  State  court  has  not,  where 
amount  exceeds  $500.    Hallack  v.  Tritch  (U.  S.  Circ.). .  851 

87.— State  court  has^of  foreclosure  of  mortgage  by  assignee. 
Burllngame  V.  Parce  (Sup.,  N.  Y.) 872 

88.— The  required  capital  and  amoimt  joining  in  petition  on 
return  day  will  give;  withdrawals.  In  re  Sheffer  (U.  8. 
Dist.)..:^ 481 

89.— State  courta  have,  of  action  by  assignee  in  bankruptcy. 
Kidder  V.  Horribln  (Ct.  App.  N.  Y.) 433 

90.— Knowledge  of  insolvency  must  be  founded  on  reason- 
able cause,  not  mere  suspicion.  Grant  v.  First  Nat. 
Bank  (U.  8.  Sup.)  (in  full.) 367 

91.— Lease.  If  valid  against  bankrupt  vaUd  against  as- 
signee. Goss  V.  C3offln  (Sup.,  Me.) 892 

92.— Assignee  never  in  possession  of  leased  premises  not 
assignee  of  lease.    In  re  L.  H.  Manuf .  CJo.  (U.  8.  Dist.)  413 

98.— Lien.  Rights  of  lien  creditor.  Bucknam  v.  Dana  (U. 
S.Dlst.) 127 

04.— Discharge  in  bankruptcy  no  defense  to  mechanics' 
lien.    Streeper  V.  McKfe  (Sup..  Penn.) 813 

95.— When  secured  creditor  has,  without  objection,  proved 
claim  without  mentioning  mechanics'  lien,  tms  does 
not  release  it  as  to  third  parties.  Basseit  v.  Baird 
(Sup.,  Penn.) 813 

06.— Mandamus.  Does  not  lie  where  right  of  action  exists . 
Discretion.    People  v.  Campbell  (Ct.  A^p.,  N.  Y.) 253 
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BANKRUPTCY  -  Continued .  paok 

96.— Sale  at  auction  not  means  of  estimating  value  and 
creditor  holding  as  security  will  not  be  permitted  to 
prove  residue  after  sale.    In  re  Hunt  (U.  S.  Dist.)....  sas 

W.— Creditor  foreclosing  in  State  court  by  leave  of  bank- 
rupt<nr  court,  cannot  prove  for  deficiency.  In  re  Her- 
rick  (U.  8.  Dist.) 893 

100.— NonoB.  Failing  to  notify  creditor  by  clerical  mis- 
take does  not  destroy  effect  of  proceedings  as  to  him. 
Thornton  v.  Hogan  (Sup.»  Mo.) 882 

101.— Parties.  Any  creditor  may  intervene  on  return  day 
of  petition.    In  re  Jonas  (U.  S.  Dist.) 1«7 

lOe.— Assignee  not  necessary  party  in  pending  action  by 
bankrupt.    In  re  B.  &  P.  Mfg.  Co.  (U.  S.  Dfet.)    281 

103.— Pabtnkbship.  The  creditors  who  join  in  petition 
against,  need  not  all  be  firm  creditors;  invoiuntarv 
petition  at  instance  of  debtor.  In  re  Matot  (U.S. 
Dtet.) IJK" 

104.— Accommodation  indorsement  by  partner  does  not 
bindflrm.    In  re  Irwin  (U.  S.  Dist.) 198 

106.— Note  given  by  partners  individually  to  secure  firm 
debt  a  (brm  liabiUty.    In  re  Thomas  (U.  S.  Dist.) 218 

106.— Debt  against, secured  by  pledge  of  one  partner's  prop- 
erty, must  first  be  proved  against  firm  as  against  cred- 
itors of  partner.    In  re  May  (U.  S.  Dist.) 818 

107.— Discharge  of  member  of  nrm;  when  does  not  relieve 
firm  from  liabilities.    Corey  v.  Perry  (Sup.,  Me.) 412 

lOti.— Composition  by  ;  refusal  by  one  partner  to  carry  on 
does  not  avoid  as  to  those  who  do :  including  capital 
of  supposed  special  partner  in  liabilities  in  good  faith 
not  fraud;  special  partner  no  vote.  In  re  Henry  (U. 
S.Di8t.> 418 

109.— Adjudication  against  by  one  without  notice  to  the 
other  partner  void.    In  re  Temple  (U.  S.  Dist.) 481 

110.— Diasolation  of  firm :  formation  of  new  firm;  title  to 
property.    Crane  v.  Morrison  (U.  S.  Dist.) 478 

111.— Plbadino.  Petition  by  creditor  corporation  must 
set  forth  authority  of  officer  making;  amount  and 
number  of  creditors  must  include  all, Targe  and  smalL 
In  re  Roche  (U.  S.  Dist.) 114 

lis.- Besidenoe  Jurisdictional  fact  and  must  be  pleaded; 
residence  members  of  partnership;  variance.  In  re 
Beala  (U.  8.  Dist.) 271 

118.— Petition  for  discharge  should  state  debts  clearly ; 
firm  and  individual  liabilities.  Corey  v.  Perry  (Sup., 
Me.) ......    891 

114.— In  action  to  set  aside  fraudulent  transfer.  Hallack 
v.Tritch(U.  aCirc.) 861 

115.— Petition  need  state  only  that  petitioners  believe  num- 
ber and  amount  are  sufficient.  P.  &  O.  M.  Co.  v. 
Peale  (U.  8.  Dist.) 430 

118.— Practicb.  Order  for  testimony  of  unwilling  witness 
under  old  Code,  $  401,  allowed  in  attachment.  Allen  v . 
Meyer  (Ct.App.,  N.  YJ 2r2 

117.— PanrKRacD  CLAm .  C>rders  drawn  on  specified  fund 
entitled  to  be  paid  therefrom.  In  re  Smith  (U.  S  Dist., 
Mass.) 37 

118.— Debt  due  agent  of  State  on  sale  of  State  prop- 
ertyia.    In  reMlUer  (U.  S.  Dlat.) 490 

119.— Prbfbrsncb.  Mere  personal  non-resistance  to  ju- 
dicial proceedings  is  not  giving  a.  Tenth  Nat.  Sk. 
N.  Y.  v.  Warren  (tr.  8.  Sup.) 73 

120.— One  taking  cannot  prove  debt;  purchasing  prop- 
erty of  bankrupt  to  secure  debt  of  creditor  is.  In 
re  Stein  (U.  a  Dist.) 173 

121.— Creditor  receiving,  may  not  institute  proceed- 
ings.   Bcker  ▼.  McAllister  (Ct.  App..  Md.) 192 

122.— Surrender  of  proceeds  of,  can  be  made  to  as- 
signee ;  preferred  creditor  cannot  vote  for  assignee. 
In  re  Parham  (U.  S.  Dist.) 372 

128.— Creditor  not  actor  in  procuring,  may  prove  debt. 
In  re  Black  (U.  S.  Dist.) 473 

124.— Priority.  Creditor  entitled  to,  can  only  claim  out 
of  assets  of  bankrupt  estate  ;  composition.  In  re 
Chamberlinjrr.  8.  Dist.) 213 

12(>.— Claim  of  Ijnited  States  entitled  to.  In  re  B.  &  P. 
Mte.  Co.  (U.  8.  Dist.) 291 

126.— Employee  not  entitled  to,  for  damages  for  breach 
of  contract.    In  re  Pevear  (U.  8.  Dist.) 414 

127.— When  party  not  entitled  to;  election  of  remedy; 
articles  lor  manufacture  In  bankrupt's  possession. 
In  re  Oberholfer  (U.  8.  Dist.) 514 

128.-PROMifi80RT  NOTK.— Maker  and  Indorser  bank- 
nipt,  holder  of  note  can  claim  for  whole  amount 
apinst  both.    N.  Mt.  Woliaston  Bk.  v.  Porter  (Sup., 

120.— Provisional' wARRAirr.'  When  it  wlii*  not  be  va- 
cated.   In  re  aark  (U.  8.  Dist.) 614 

180.— Rbobivkr    may    prove    debt   of    his    estate   in 

bankruptcy.    In  re  Mills  (U.  8.  Dist.) 414 

13L— Bedbmption.  Subsequent  incumbrancer  does  not 
acquire  benefit  of,  by  assignee.    In  re  Longfellow 

(U.8.Di8t.) Tr. 193 

133.— Assignee  may  redeem  bankrupt's  property.    Lloyd 

v. Lue  (U.  8.  Dist.) ...291 

183.---8AiiB.    By  assignee ;  purchaser  takes  property  sub- 
,«^  i«ot  to  all  equities.    Steadman  v.  Taylor  (Sup.,  N.  C.)  861 
IS**— Of  goods ;  condition  that  vendor's  title  shall  not 

.arPS»^»"d-    InreBlnford(U.  S.Dist.) 481 

7?R^^-.-.P®.P<>«\ts  In  bank  of  bankrupt  a  security 

SJ  5iL**®6r*  tolbank  and  debt  may  be  set  off  by  bank. 

la*  ^5S^  ^o.^* Nat.  Bk.(U.8.  D.) ffl 


BANKRUPTCY-  Continued.                                 paos. 
bankrupt,  may  set  oflTgrain  converted  by  bankrupt. 
McCabev.  Winters. (CTS.  Dist.) 272 

137.— State  Insolvent  Laws.  Bankruptcy  law  has  not 
entirely  superseded  and  oompulsorv  proceedings 
under  are  not  prohibited.  Qeery*B  Appeal  (Ct.  Br., 
Conn.) 332 

138.— Suretyship.  Debt  partly  paid  by  surety  may  be 
proved  In  full ;  exchanged  notes.  £x  parte  Harris, 
etc.  (U.  8.  Dist.) 114 

139.— Creditors  in  secured  debts  of  principal  entitled  to 
mortgage  given  to  secure  bankrupt  surety.  Bx 
parte  Morris  (U.S.  Dist.).  .: 173 

140.— Incoming  partner  aasumlne  debts;  outgoing 
surety  for;  proof  of  debts  of  firm.  In  re  Phelps 
(U.S.  Dlat.) V272 

141.— Outgoing  partner  agreeing  with  Ingoing  one  to 

Pay  flrm  debts  a  principal  not  a  surety.  In  re 
helps  (U.  8.  Dist.) 2T8 

142.— Bxtension  of  time  to  principal  discharges  bank- 
rupt surety.     Valley  Nat.  Bk.  v.  Meyers  (U.  B.  Dist.).  361 

148.— Taxation.  Property  of  bankrupt  in  hands  of  assign- 
ees liable  to  State  taxation.  Re  Mitchell  (U.  8.  Dist.) 
(infull.) :    26 

144.— Tttlb.  Assignee  takes  title  to  property  of  bankrupt 
subject  to  legal  claims.  Safford  v. Burgess  (U.  8.  C,  Vt.)    38 

146.— To  goods  furnished  to  be  sold  ;  construction  of  con- 
tract.   In  re  Denforth  (U.  S.  Dist.) 114 

146.— Possession  of  fixtures  and  outfit  of  manufactonr 
does  not  create  resumption  of.  In  re  Blnford  (U.  S. 
•    Dist.) 481 

147.— Tradesman.  Uvery-stable  keeper  is.  In  re  Odell  (U. 
S.Dist.) 218 

148.— Liquor  saloon  keeper  is.    In  re  Sherwood  (U.  S.  Dist.  278 

149.— Firm  canying  on  farm  and  owning  stock  in  manu- 
facturing corporation  not.  In  re  Stickney  (U.  S.  Circ.)  37% 

BAR  TO  ACTION,— A  satisfied  Judgment  against  one 
of  severalpersons  liable,  bar  to  action  against  others. 
Cockroftv.  Muller  (C;t.  App.,  N.  Y.) 109 

BILL  OF  EXCHANGE.— Drawn  and  accepted  by 
same  parties  may  be  treated  as  ordinary  bill;  custom 
as  to  damages  in  lieu  of  exchange;  re-exchange;  when 
re-exchange  rises.   Willansv.  Ayres  (£Ing.  P.  C.) 212 

2.— Cancellation  without  full  payment  not  equivalent  to 
payment  as  between  payee  and  acceptor.  Y^esiasv. 
Mercantile  Bank  (Eng.  C.  P.  D.) 212 

8.— Acceptance:  acceptor's  name  only  written,  not.  Hlnd- 

paugh  v.  Blakey  (Eng.  C.  P.  D.) 812,  860 

See  Jseootiable  Instrument, 

BOARDIN(J^-HOUSE  KEEPER.  -  Liable  for 
goods  of  boarder  lost  from  servant^s  negligence.  Smith 
V.  Beed(N.  Y.  C.  P.)  (N.C.)  499 

BOUNDARIES.— Must  be  ascertainable  by  calls  of 
deed.    Lawrence  v.  Palmer  (Ct.  App.,  N.  Y.) 74 

2.— Fixed  monuments  do  not  control  courses  shown  to  be 
right.    Higginbotham  V.  Stoddard  (Ct.  App.,  N    Y.).  190 

3.—  When  description  governs  and  when  not ;  line  fence 
oflf  true  line.    Jones  v.  Smith  (Ct.  App.,  N.  Y.) 414 

BROKERAGE.—  Lien  of  brokers  on  cargo  of  sugar  for 
only  extends  to  what  is  due  on  the  particular  cargo. 
Barry  V.  Boninger  (Ct.  App.,  Md.) 871 

BURGLARY.— Opening  inner  door  burglariously 
entering.  Johnston  v.  Commonwealth  (Sup.,  Pa.) 
(N.C.) .188 

CANALS.— Appropriation  of  land  for  repair  of.  when 
not  in  violation  of  statute.  Ten  Broeck  v.  Snerrill 
(Ct.  App.,  N.  Y.) 67 

CARRIER— See  Common  Cfarrier, 

CARRIER  OF  PASSENGERS.-Steamboat 
company  is  liable  for  loss  of  passengers'  baggage. 
Can .  Nav.  Co.  v.  M'Conkey  ^Q.  B.,  Quebec) 68 

2.— Hallway  company  liable  to  boy  on  horse  car  by  Invi- 
tation of  driver.  Day  v.  Brooklyn R.  B.  Co,  (Sup., 
N.Y.) ..!    68 

8.— Contractor  with  company  riding  on  pass  not  a  gra- 
tuitous passenger,  and  stipulation  against  liability 
for  carrier's  negligence  invalid.  Qrand  Trunk  By. 
Co.  V.  Stevens  (U.  8.  Sup.)  131;  (infull) 166 

4.— Luggage.  Railway  companies  carry  as  Insurers. 
Macrowv.  Gt.  West.  Ry.  Co.  (Eng.  Q.  B.  D.)  (note).  216 

6.— Negligence.  Contributory  negligence  of  passen- 
ger contributing  to  injury,  dressing  fashionably  is 
not.  West  Phllada.  Pass.  B.  R.  Co.  v.  Whipple 
(Sup.,  Pa.)    (N.C.) 218 

6.— Contributory  negligence  of  passenger  causing  In- 


jury, re-entering  moving  train  to  obtain  chan^  not 
imputable  to  railroad   company.    T   " 
Co.  V.  Krouse  (Sup.,  Ohio)  (S.  C). 


7.— Steamboat  Negligence.  Passenger  leaving  boat 
temporarily  while  landed  not  contributory  negli- 
gence.   K.  N.  L.  Pack.  Co.  v.  True  (8un.,IlD 274 

8.— Not  liable   for    luggage   not  under  their  control. 


Bergham  v.  Great  East.  Ry.  Co.  (Eng.Ct.  App.)  (N.  C.)  296 
Luggage  must  be  ready  for  delivery  at  end  of  Jpur-^  _ 

nev-  wViAn    ni»n«r    mn«t.    twnnnvA  It.      PiitJU»hAlrt*»^^ 
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CARRIER  OF  PASSENGERS  — Continued,     pack. 

10.— Not  liable  for  loss  by  robbery  If  valuable  secu- 
rities carried  on  person  of  passenger.  Weeks  v.  N. 
Y.,  N.  H.  &Hartf.  R.R.  Co.  (Ct.  App.,  N.  Y.) 813 

11.— Railroad  conductor  may  eject  passenger  who  has 
lost  and  cannot  present  ticket.  Jerome  v.  Hmith 
(Sup.,  Vt.)    (N.  C.) 819 

12.— Passenger.    One  riding  on  train  is  before  he  has 

Ftaidfare.  Creed  v.  Penna.  E.  R.  Co.  (Sup., Pa.)  (in 
uU) 964 

13.— Railroad  ticket  entltl.^  to  passage  but  in  one  direc- 
tion. Keeley  v.  a  &  M.  K.  RTCo.  (Sup.,  Me.)  (in 
full) 366 

14.— Baggage.  Trunk  of  passenger  not  going  by  same 
train  need  not  be  carried  except  as  freight.  Graf- 
famv.  B.  &M.R.  R  Co.  (Sup,  Me.) 890 

15.— Railroad  company  bound  to  keep  approaches  to  sta- 
tions safe:  icy  platform.  Weston  v.  N.  Y.  E.  R. 
R.CO.  (Ct.  App.,  N.  Y.) 41» 

CHAMPERTY.— Contract  to  pay  attorney  out  of 
prooeedi  of  property  recovered  when  sold  not  cham- 


pertous.    McPberson  ▼.  CJox  (U.  S.  Sup.). 
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CHATTEL  MORTGAGK-Lease  assigned  as  se- 
curity need  not  be  filed  as.  Booth  v.  Kehoe  (C^.  App., 
N,  Y.) ...    36 

2.— Contemporaneous  agreement  treated  as  one  contract 
with ;  permitting  mortgagor  to  sell  for  bis  own  ben- 
efit invalidates.    Blakeslee  V.  Rossman  (Sup.,  Wis.)..  193 

3.— On  property  to  be  acquired,  valid  in  equity.    Wll-     • 
liams  V.  WInsor  (Sup..  R.  I.)  (N.  C.) 850 

4.— Property  conditionally  sold  may  be  mortgaged  by 
vendor.    Everett  v.  Hall  (Sup.,  Me.) 413 

6.— On  after  acquired  goods  with  power  of  sale  to  mort- 
gagor void.    Matter  of  Bloom  (U.  S.  Dlst.) 434 

6.— On  stock  of  merchandise  left  in  possession  of  mort- 
gagor void.    Moblev  v.  Letts  (Sup.,  Ind.) 484 

7.— Piling.    Leaving  with  proper  officer  sufficient  com- 

Bliance  with  statute.    Gorham  v.  Summers  (Sup., 
Linn.) 512 

See  Bankruptcy,  20,  21, 22. 

CITIZENSHIP.— Indians  not  connected  with  any 
tribe  and  paying  tax  are  citizens.  United  States  v. 
Blm((J.S.Circ.) 17 

CIVIL  DAMAGE  LAW.— Wife  cannot  recover  either 
actuaTor  exemplary  damages  for  threats  and  vulgar- 
ity unaccompanied  by  physical  injury.  CJalloway  v. 
Layton  (Sup., Iowa.) 814 

, hHTS  LAW.—  Only  one  penalty  recover- 
able for  violation  as  to  several  nersons  at  one  time. 


^^fe       , 

Cent.  R.  R.  Co.  v.  Green  (Sup.,  Pa.)  (N.  C.) 878 

COHOES.— Construction  of  charter  of:  elections  of  city 
officers;  declaration  of  result  essential  to  complete  elec- 
tion of  alderman  and  other  officers.  People  v.  North 
(CJt.  App.,  N.  Y.) 488 

COMMERCLAX  AGENCY.- How  far  liable  to 
customer  acting  on  representations  as  to  credit. 
Sprague  V.Dunn  (Phila.C.  P.)  (N.  C.) 499 

COMMON  CARRIER.— Condition  relievhig  carrier 
m>m  negligence  of  lus  own  servants  unreasonable  and 
void.    Doolan  v.  Midland  Rv.  Co.  (Eng.  H.  L.) 196 

2.'Liable  to  true  owner  of  goods  for  damages  from  bill  of 
lading  negligently  issued  to  wrong  person.    Farm.  & 


Mech.  Bk.  V.  Erie  Rv.  (3o.  (C?t.  App..  N.Y) 164 

8.— Shipper  receiving  blU  of  lading  oef ore  shipment  of 
goods  bound  by  stipulations  in  exempting  carrier. 
Germ.  F.  Ins.  Co.  v.  Memp.  &  Charl.  R.  R.  CJo.  (Ct. 
App.,N.Y.) 190 

4.— Act  of  GJod;  Chicago  Fire  was  not.  Disp.  Trans.  Co. 
V.  Thielbar  (SupTlU.) 191 

6.— Carrier  presumed  to  have  authority  to  make  contract 
for  carriage  over;  ultra  vires  cannot  be  set  up  as  de 
fense  to  negligence  ;  waiver  by  agent  of  shipper  with 
out  authority  does  not  reheve  estoppel.  (J.  &  M.  R. 
R.  Co.  V.  McCarthv(U.S.  Sup.) 194 

6.~Limitation  of  liability;  where  two  rates  for  carriage 
exist,  limitation  except  from  willful  misconduct  of 
carrier's  servants  reasonable.  Lewis  v.  G.  W.  Rail- 
way Co.  (Eng.  Ct.  App.) 860 

7.— A  London  carman  is  not.  Poice  v,  Jacob  (Eng.  Co. 
a.) 466 

8.— Not  relieved  from  liability  because  shipper  violates 
law  against  fictitious  firms.  Wood  v.  Erie  Ry.  (3o. 
(a.App.,N.  Y.) 474 

COMMON  GAMBLER— One  offense  under  Rhode 
Island  statute  as  to  playing  faro  constitutes.  State  v. 
Melville  (Sup..  R.  I.) 7. 864 

CONFISCATION.— Sale  of  land  by  one  in  rebellion  be- 
fore passage  of  act  gives  good  title.  Conrad  v. 
Waple8(U.S.  Sup.)85Jr;  (InfuU) 484 

CONFLICT  OF  LAW.— Set-off  governed  by  law  of 
place  where  action  brought.  Second  Nat.  Bk.  v. 
Hemhigway  (Sup.,  Ohio.HN.  C.) 878 

2.— Statute  of  limitations  of  loci  contractus  not  pleadable 


CONFLICT  OF  LAW— Continued.  page. 

8.— Real  estate;  lex  rei  sitae  governs  transfer  and  mort- 
gage of.    Brine  v.  H.  F.  Ins.  Co.  (U.  S.  Sup.) 464 

4.— Place  of  Contract.  Promissory  notes  negotiated 
tlirough  broker  and  sold  to  party  in  another  State. 
In  re  Dodge  (TJ.  8.  Dlst.) 489 

5.— Statute  nving  minor  authority  to  sue  has  no  extra- 
territorial force.    State  V.  Bunce  (Sup.,  Mo.) 493 

CONSTITUTIONAL  LAW.-Assessments.  State 
rights ;  assessments  for  benefits  and  matters  relating  to 
them  are  within  the  limits  of  State  legislation.  David- 
sonv.  New  Orleans  (U.  S.  Sup.) 78 

2.— Civil  Rights.     Fourteenth  amendment  directed  only 

J^nst  general  State  legislation.  Petition  of  Wells 
.S.  C&c.)(infull.) Ill 
MMBRcs.  State  law  regulating  commerce  between 
States;  statute  regulating  rights  of  passengers  in  con- 
veyances coming  from  out  of  State  invalia.  Hall  v. 
De  Cuh'(U.  8.  Sup.)  (in  full.) 109 

4. — State  legi^tion  re^jnilating  transportation  of  cattle 
invalid,  neither  within  police  or  sanitanr  powers  of 
State.  Hannibal  &  St.  Jo.  R.  R.  Co.  v.  Huson  (U.  S. 
8up.)89;  (in  full) 168 

6.— CoNSTRUCTTiON.  A  provlslou  that  acts  **  shall  not" 
be  done  applies  to  future  acts  only.  County  of 
Macon  V.  Shores  (U.  S.  Sup.) 34 

6.— Chimin Aii  law.  Congress  may  not  make  abortion  a 
crime  in  States,  but  may  by  penalties  prevent  send- 
ing means  of,  through  malls.  United  States  v.  Whit- 
tier  (U.  8.  Circ.) 334 

7.— Belkgatzno  to  board  of  health  power  to  make 
ordinances  as  to  the  adulteration  of  milk  within 
^wer  of  Legislature.    Polinsky  v.  People  (Ct.  App., 

8.— Discrimination.  Statute  unconstitutlonai  as  to 
one  class  may  be  valid  as  to  other  classes.  State 
v.  Amery  (Sup..  R.  I.)  (N.  C.) 319 

0.— Dub  process  of  law ;  assessment  submitted  to  court 
is  by.  Davidson  v.  New  Orleans  (U.  S.  Sup.)  73; 
(Infull) 288 

10.— Eminent  domain.  General  Drainage  act  of  New 
York  is  constitutional.  In  re  Ryers  (C^.  App., 
N.  Y.) .*.!^..  833 

U.— BSTOPPBL.  Estoppel ;  one  taking  benefit  of  law 
cannot  attack  constitutionality.  Bidwell  v.  City  of 
Pittsburg  (Sup.,  Pa.) 192 

12.— Exemption.  Law  of  State  void  as  to  antecedent 
creditors.    Edwards  v.  Kearzy  (U.  S.  Sup.)  (in  full).  346 

13.— From  taxation;  Legislature  may  empower 'munici- 
pality to  exempt  water  company  as  to  present  and 
future  property.  City  of  Portland  v.  Portland  Wat. 
Co.  (Sup.,  Me.) 880 

14.— Ex  POST  FACTO  LAW.  Tnuoceut  act  cannot  be 
made  unlawful  by  subsequent  legislation.  United 
States  V.  Pox  (U.  S.  Sup.)  (infull) 68 

16.— Impairing  obligation  of  contract.  Corporations 
by  consolidation  under  new  law  accept  terms  of 
and  waive  rights  under  old  charter.  Shields  v. 
State  of  Ohio  (in  full)  (U.  8.  Sup.) 106 

16.— State  cannot  change  rate  of  taxation  of  corpora- 
tion contrary  to  charter.  Fairington  v.  State  of 
Tennessee  (U.  S.  Sup.) 107 

17.— Corporation ;  construction  of  charter.  St.  (Dlalr 
Co.  V.  People  of  Illinois  (U.  S.  Sup.) 108 

18«~Limitation  of  taxation  in  charter  a  contract  not 
alterable  by  State.  Farrington  v.  State  of  Ten- 
nessee (U.  8.  Sup.)  (in  full) 128 

10.— Increasing  homestead  exemption  is  and  void. 
Wilson  V.  Brown  (Sup..  Ala.) 191 

20.— Constitutional  provision  against  lotteries  does  not 
affect  previous  grants.  State  v.  Miller  (Sup.,  Mo.) 
(in  fum 246 

21.— Repeal  by  Virginia  of  funding  act  unconstitutional 
(Sup.  Ct.  App.rVa.)  (C.  T.) 277 

28.— Alteration  of  charter  of  corporation  by  State 
where  power  is  reserved  valid ;  reduction  of  tolls  on 
railroad.  American  Coal  Co.  v.  Consolidated  Coal 
Co.  (Ct.  App.,Md.) 371 

26.— Consolidation  by  existing  corporations  under  new 
law  divests  of  privileges  under  charters  in  conflict 
with  new  law  ;  immunity  from  taxation.  Maine 
Cent.  R.  R.  Ck>.  v.  State  (U.  8.  Sup.) 892 

24.— Prohibix)ry  liquor  law  valid  against  corporations 
chartered  to  manufacture  malt  liquor.  Boston 
Beer  Co.  V.  Ck)mmon wealth  (U.  8.  Sup.) 481 

26.— Homestead  not  exempt  from  debts  contracted 
before  law.     Woodlie  v.  Towles  (Sup.,  Tenn.) 434 

26.— Prohibitory  liquor  law  does  not  as  to  corporations 
authorized  to  manufacture  malt  liquor.  Boston 
Beer  Co.  v.  Commonwealth  (U.  8.  Sup.)  (in  full) 487 

27.— City  ordinance  forbidding  steam  on  railroads  al- 
ready constructed  in  city  is  valid.  R.  F.  P.  R.  R.  Co. 
v.(Jlly  of  Richmond  (U.S.  Sup.) 490 

28.— Judgment.  Of  another  State ;  record  as  to  service 
of  summons  impeachable .  Marten  v.  Duncan  (Sup., 
Kan.) 368 

20.— LiOENSB.  state  cannot  discriminate  against  pro- 
ducts of  other  States.  Welton  v.  State  of  Missouri 
(U.S.  Sup.)(N.  C.) 96 

30.- Limit  of  Federal  law ;  an  act  committed  In  a  State 
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CONSTITUTIONAL  LAW -Continued.          paq*. 
be  made  offense  by  CoDgress.  United  States  ▼.  Fox. 
(U.S.  Sup.)  (in  full) 83 

31.— MuNioiPAL  BONDS  Toid  oannot  be  made  valid  with- 
out consent  of  municipality.  Horton  v.  Town  of 
Thompson  ((3t.  App.,  N.  V.) 834 

82.— MuiriciPAi.  (X>BPOiiATiON.  Leffislature  can  compel 
city  to  pay  equitable  claims,  and  a  law  for  that  pur- 
pose is  not  retroactiye.  Jefferson  City  Gas  L.  Co. 
v.ClarkOJ.S.  Sup.) M 

83.— Statute  Imposini;  debt  usually  but  not  legally  due 
invalid.    Rader  v.  Township  of  Union  (Sup.,  N.  J.).  171 

34.— Navigablb  Streams.  State  may  regulate  naviga- 
tion of  small  streams  within  its  boundaries.  Pound 
v.Turck  (U.  S.  Sup.) T3 

36.— Congress  may  authorize  canal  along  small  naviga- 
ble stream.    State  v.  City  of  Duluth  (U.  8.  Sup.) —  194 

86.— State  has  authority  to  improve  and  take  tolls  until 
Congress  exercises  its  powers.  Wise.  HI  v.  Imp.  Co. 
V.  Manson  (Sup. ,  Wis.) 250 

37.— Party,  Person  not  injured  by  statute  oannot  raise 
constitutionality  of.  Town  of  Plerpont  v.  Loveless 
((3t.App.,  N.  Y.) 191 

88.— Patent  right  notes.  State  laws  regulating,  con- 
stltutionaL  Haskell  v.  Jones  (Sup.,  Pa.)  207;  Also 
Woolen  V.  Banker  lU.  S.  Ciro.)  (in  full) T8 

39.— State  legislation  as  to,  Invalid.  State  v.  Lock  wood 
(Sup.,  Wis.) 332 

40.— Railroad.  Statute  giving  double  value  to  owner 
for  cattle  killed  by;  unconstitutional.  A.&N.  R. 
K.  Co.  V.  Baty  (Sup..  Neb.) 191 

41.— Injuring  cattle ;  act  unconstitutional  which  im- 
poses liability  without  regard  to  circumstances. 
Zelglerv.S.  &N.  B.R.  Co.  (Sup.,Ala.) 483 

42.— Shipping.  N.  Y.  State  vessel  lien  law  not  uncon- 
stitutional.   King  V.  Oreenwav  (Ct.  App.,  N.  Y.)  . . .  155 

43.— SpbciaIj  Legislation.  Legislation  in  reference  to 
pre-existing  corporations.  Wallace  v.  Loomis  (U.  8. 
Sup.) 131 

44.— Statute  of  Limitation.  A  State  Legislature  may 
shorten  the  statute  of  limitation  as  to  pre-exist- 
ing debts,  a  reasonable  time  being  left.  Terry  v. 
Ajiderson  (Sup.  Ct.,  U.  S.)  On  full) 14 

45.— Taxation.  A  municipality  cannot  tax  its  own 
bonds.    Murray  v.  Charleston  (U.  8.  Sup.)  (in  full.). .  321 

46.— Of  lands  In  city  for  benefits  of  little  or  no  advan- 
tage to  them,  not  unconstitutional:  extending 
boundaries  of  city.  Kelly  v.  City  of  Pittsburgh  (Sup., 
Pa.)(N.C.) 198 

47.— Telegraph.  Instrument  of  commerce  within  con- 
trol of  (ingress ;  State  legislation  as  to,  when  in- 
valid. Penn  Tel.  Co.  v.  WT  U.  Tel.  Co.  (U.  8.  Sup.) 
(C.  T.)277;  (Abst.)291;  (In  full) 308 

48.— Virginia.  Statute  of,  making  coupons  of  State 
bonds  receivable  for  all  dues  to  State,  constitutional 
and  applicable  to  fines  devoted  by  the  Constitution 
to  pubUo  schools.    £x  parte  Clarke  (Sup..  Va.)  387 

CONSTRUCTION  OF  STATlJTE.7Re^trospeo- 
tlve  construction  of  statute  of  limitation  not 
allowable.    People  v.  Lord  (N.  Y.  Sup.) 188 

CONTEMPT— Party  who  flees  Jurisdiction  of  court 
will  not  be  permitted  to  prosecute  or  defend  action 
until  he  returns.  Hovey  v.  McDonald  (Sup.  Ct.,  D. 
C.)(N.C.) ^. .......      « 

2.— By  attorney  ;  what  does  not  constitute.    People  v. 

Randall  (a.  App.,  N.  Y.) 414 

See  Bankruptcy^  86. 

CONTRACT.  — CoNSTBUcnoN  of  contract  for  sur- 
render and  re-issue  of  railroad  bonds.  Union  Paciilc 
R.R.CO.  V.Stewart  (U.S.  Sup.) 56 

2.— Contract  dependent  on  rise  and  fall  of  gold.  Ames 
V.  Quimby  (U.  8.  Sup.) 90 

8.^When  time  essence  of :  where  goods  are  to  be  man- 
ufactured within  specified  time,  a  failure  to  deliver 
within  time  avoids  contract.  Jones  v.  United  States 
(U.S.  Sup.) 108 

4.— Contract  for  storage.  Hazleton  v.  Weld  ((X.  App.,  N. 
Y,) 292 

5.— Acceptance  of:  order  for  money  dependent  upon 
future  event.    Robbins  v.  Blodgett  (Sup. ,  Mass.) ....  811 

6.~Sale  of  ''about"  a  specified  quantity:  '*  about"  a  word 
of  expectancy,  not  of  quantity.  Kellogg  v.  Norman 
(a.App.,N.Y.) 474 

7.— Express  Contract  is  not  to  be  varied  by  implied. 
Hawkins  V.  United  States  (U.  S.  Sup.). 84 

8.— GovBRNMXNT.  The  provisions  of  acts  authorizing 
contract  with  government  must  be  followed  to  make 
contract  valid.  Hawkins  v.  United  States  (U.  S. 
Sup.) 84 

9. -Statute  requiring  government  contracts  to  be  In 
writing  mandatory.  Clark  v.  United  States  (U.  S. 
Sup.) 14 

10.— iLUWAii  Contract.  Moneys  paid  by  stockholder 
upon  an  illegal  Issue  of  corporate  stock  afterward 
abandoned,  recoverable  back.  lb 10 

U.— Bv  child  with  parent  that  he  will  release  to  other 
children  all  claim  to  parent's  estate  valid,  and  not 
within  stotute  of  frauds  or  contrary  to  that  of  wills. 
^^   <^bralth  V.  McLain  (Sup..  lU.) 96 


CONTRACT  —  Continued .                                       pags. 
holder  to  sell  corporate  charter  is.    In  re  Meeker  (U. 
a  Giro.)  (C.  T.) 277 

13.— Note  given  for  diseased  sheep,  sold  in  violation  of 
statutes,  when  valid,  when  not.  Caldwell  v.  Budall 
(Sup.,  Iowa) 484 

14.— Money  deposited  with  third  party  upon,  recoverable 
back.  Davis  v.  L.  &  P.  M.  Ins.  Co.  (Eng.  C.  D.)  (N. 
C.) 478 

16.- Implied  ;  performance  by  one  party  to  parol  con- 
tract raises  an  iooplled  contract  to  pay  a  quantum 
meruit.    Clark  v.  United  States  (U.  8.  Sup.) 74 

16.— NoN-PuiiFiLLMKNT  of;  for  personal  service:  ill- 
ness caused  by  imprudence  Is  valid  excuse  for.  K 

V.  Raschen  (Eng.  Bx.  D.)  (in  fulL)  24fe 

17.— Patent  right.  Contract  for  royalty  under  lltl- 
inted  patent  valid.    Jones  v.  Bumham  (Sup.,  Me  )..  301 

l&--REScre8iON ;  between  two  parties  for  benefit  of  third 
cannot  be  rescinded  without  consent  of  third  after 
acceptance.    Bassett  v.  Hughes  (Sup.,  Wis.) 260 

19.— Saui  ;  of  real  estate  :  construction  of  parol  addi- 
tion to  terms  rescission.  Hussey  v.  Payne  (Bog. 
Ch.D.) : .  458 

20.— Purchase  of  goods ;  vendor  cannot  enforce  against 
assignee  of  vendee.  Clark  v.  Dickinson  (Ct.  App.,  N. 
yTT: ....  611 

See  Bankruptcy,     87-40;    ConatUuUonal     Law,     15-27*, 
megal  Oxntract. 

CORPORATION.— Agenct.  Brokers  issuing  deben- 
tures of  company  agents  for  It  and  company  bound 
by'their  f raud  ulent  representations  as  to  It.  Wler  v. 
Bamett  (Bng.  Ex.  D.) 288 

2.— Charter  ;  formed  under  general  act :  repeal  of  act 
does  not  repeal  charter.  Freehold  M.  L.  Assoc,  v. 
Brown  (Ch.,  N.  J.) 886 

3.— Directors'  contracts  with  ;  a  loan  made  by  the  di- 
rectors of  acompanyto  the  company  held  not  void. 
Omaha  Hotel  Co.  V.  Wade  (U.  8.  Sup.)  Itfl 

4.— Fraud  by ;  stockholders  may  ask  for  relief  against. 
Bayless  v.  L.  M.,  etc.,  R.  R.  Co.  (U.  8.  CIrc.) 274 

5.— Dissolution  by  expiration  of  charter  terminates 
pending  action  against  directors ;  estoppel.  Sturgta 
v.Vanderbllt  (Ct.  App.,  N.  Y.) 868 

8.— Negligence  in  permitting  fraudulent  transfer  of 
stock  does  not  render  liable  to  stockholders  negli- 
gently fumlshingopportunity  for  the  fraud.  Penn. 
B.  R.  Co.'s  Appeal.    (Sup.,  Pa.) 178 

7.— OmOBRfl.  Provision  of  2  RS.  604^  68,asto 
electing  officers  as  applied  to  manufacturing  corpor- 
ations and  mandamus  will  enforce.  People  v.  Cum- 
ming(Ct.App.,  N.r.) 278 

8.— RRMOYAi^orGAUSE;  corporation  entitled  to  benefit 
of  act  of  Congress  of  1887  for  removal  of  cause  and 
verification  of  affidavit  by  president  of  corporation 
sufficient.    Mix  v.  Andes  Ins.  Co.  (Ct.  App.,  N.  Y.). .  475 

0.— Stockholder  taking  part  in  alteration  of  charter 
cannot  deny  regularity  of  proceedings.  Chubb  v. 
Upton  (U.  8.  Sup.)  (in  full) 27 

10.— Liability  under  New  York  statute  :  a  contract  and 
not  in  nature  of  a  penalty.  Flash  v.  Conn  (Sup., 
Fla.) : 274 

11.— Liability  of;  construction  of  New  Jersey  statute 
relating  to.    Griffith  v.  Mangan  ((?t.  App.,  N.  Y.). . ..  388 

12.— One  holding  stock  as  collateral  security  liable  as. 
Pullman  v.  Upton  (U.  8.  Sup.)  (N.  C.)  858 ;  (Abstract) 
863 ;  (In  full) 426 

18.— Who  is  also  creditor  not  liable  for  debts  of,  under 
New  York  law.    Mathes  v.  Neldeg  (Ct.  App.,  N.  Y.)  488 

14.— Liability  of  for  debt  of  corporation  Is  extinguished 
by  debt  of  corporation  to  him.  Agate  v.  Sands  (Ct. 
App.,N.Y.) 481 

15.— Subscription  for  stock;  reducing  capital  releases 
from  liability  under.  Santa  Cruz  R.  R.  Co.  v. 
Schwartz  (Sup.,  Cal.) 618 

16.— UiiTRA  vires;  may  enter  into  jMotnership  unless  f  oi^ 
bidden  by  charter.  Allen  v.  WoonsocketCo.  (Sup., 
R.I.)...... 37» 

17.— That  loan  was  made  In  violation  of  charter :  no  de- 
fense.   M.  L.  Ins.  Co.  V.  WUcox  (U.  S.  Giro,)  (In  full).  485 

18.— Church  corporation  borrowing  money  to  build 
meeting  house  Is  not.  First  Baptist  Church  ▼.  Nee- 
ley  (Sup.,  Penn.) 484 

10.— Sewing  machine  company  may  take  notes  of  third 
person  in  payment  of  machines.  Taylor  v.  Thomp- 
son (App.  Ct..  HI.) 618 

20.— UsuBT.  Provision  that  it  shall  not  plead  usonr,  ex- 
tends to  its  sureties.    Stewart  v.  Bramhall  (Ct.  Appr, 

N.  Y.) 476 

BeeReUoloua  CorporaUon. 

COSTS.—  Creditors  of  insolvent  corporation  intervening 
in  and  of  receiver  not  entitled  to.  Matter  of  People, 
etc.,  V.  Sec.  L.  Ins.  Co.  (a.  App.,  N.  Y.) 154 

2.—  In  U.  8.  Supreme  Court ;  printing  records  of  court 
taxed  to  losing  party.    J.  &  St.  L.  B.  R  Co.  v.  Vance 

S.S.Sup.) 878 
foreclosure  of  mortgage  by  default.   Armstrong  ▼. 
Murdock  (8up.,N.  Y.) 429 

COUNTER-CLAIM— In  action  by  United  States  noi 
^owedln  excees  ot  i>laintiff*s  daim.    Schaumberg  v.  ^^ 
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COUNTER-CLAIM-Contlnued.  paob. 

2.— Payments  made  bv  administrator  to  distributee  and 
liti^ted,  not  in  action  by  distributee  against  adminis- 
trator on  another  claim.  WriKht  v.  Wrififht  (Ct.  App., 
N.  Y.) 268 

CO VEN  ANT.—By  grrantee  limitlnfc  the  use  of  real  prop- 
erty wifibe  enforced  when  of  value  to  the  beneflciJary  ; 
estoppel.  Lottimer  V. Livermore  (Ct,  App.,  N.  Y.)....  374 

2.— Not  to  assign  not  usual  one  in  lease.  Hampshire  y. 
Wickens  (£ng.  Ch.  D.)  (N.  C.)  «»;  (in  full) 508 

CRIMINAL  LAW.— Abobtiok.  Woman  on  whom  per- 
formed not  an  accomplice .  State  ▼.  Hyer  (Sup . ,  N.  J.)  J71, 855 

2.~AcooMPUcx.  A  bystander  in  case  of  a  murder  by 
mere  approval,  not.    State  y .  Ck>x  (Sup.,  Mo.) 854 

8.— Testifying  for  prosecution  under  promise  of  pardon  : 
rights  of,  at  trial.    Wright  y .  Rincfekopf  (Sup.,  Wis.). .  854 

4. —Bar.  To  indictment,  nolle  prosequi  of  former  indict- 
ment not.  Hester  v.  Commonwealth  (Sup.,  Pa.)  (N.  C.)  259 

5.— BiOAMT.  Utah  divorce  no  defense  to.  State  v.  Arm- 
ington  (Sup.,  Minn  .Win  full.) 451 

6.— BuBOLABT.  Obtaining  entrance  to  a  bank  by  means  of 
a  conspiracy  is  a  constructive  breaking  and  entering. . 
Johnston  ▼.  Commonwealth- (Sup.  Ct.,  Pa.)  17 

7.— Ownership  of  premises  entered  may  be  laid  in  a  part- 
nership.   Quinn  v.  People  (Ct  App.,  N.  Y.) 888 

8.— Dwelling-house,  disconnected  store  in  building,  where 
TOople  uye,  is  part  of.  Quinn  v.  People  (C^.  App.,N.Y.)  883 

0.— Entrance  between  5  p.  m.  and  7  a.  m.,  in  winter,  in 
night.    Brown  y.  State  (Sup.,  Ga.) 875 

10.~<5oiacuTATioN.  Of  sentence ;  acceptance  by  prisoner 
not  necessary  for  validity.  Matter  of  Victor  (Sup., 
Ohio)(N.  C.) 899 

11.— DisoBDEBLT  HousB.  Cauvas  tent  within  statute. 
KUmany.  State  (C^.  App..  Tex.)  (N.  C.) 278 

12.— OaiMiKALEyiDBMCE.  Failure  by  criminal  in  custody 
to  contradict  accomplice  not  an  admission.  C^m.  v. 
Malone  (Sup.,  Mass.) 87 

18.— Conviction  on  uncorroborated  testimony  of  accom- 
plice vaUd.    State  v   Hyer  (Sup.,  N  J.)  (N.  C.) 188 

14. — ^Accomplice  as  witness ;  agreement  by  public  prosecu- 
tor promising  pardon  not  bindingin  court ;  witness  not 
entitled  to  have  an  attorney.  Wright  v.  Rlndskopf 
(Sup.,  Wis.) 211 

15.— Prisoner  in  own  behalf  may  be  asked  questions  tend- 
ing to  impair  credit.  People  V.  Carey  ((Jt.  App.,N.Y.)  482 

16.— Mailing  obsecne  matter,  sealed  packages  cannot  be 
opened  in  the  mails.  Matter  of  Jackson  (U.  S.  Sup.) 
(in  full) 448 

17.  — BxAMiKATioN  cannot  be  required  after  indict- 
ment.   Caseof  Ge8ner(N.  Y.  Sup.)(C.  T.) 97 

18.— EMBEZZLBMBirr.  Taking  wild  rabbits  by  game-keeper 
not.    <3ueen  V.  Reed  (Eng.  Q.  B.  D.)  (N.  C.) 279 

19.— Wild  animals  not  subject.  <^een  v.  Reed  (Eng.  Q. 
B.  D.) 290 

90 .  — Fausb  Monbt  .  Issuing  notes  for  less  than  one  dollar ; 
notes  payable  in  goods  not  m  violation  of  Federal 
statute.  United  States  v.  Van  Auken  (U.  S.  Sup.) 
(Abst.)  481;  (in  full.) 450 

21.— Faj^b  Pbbtenses.  Post-dated  check  may  be  subject 
of.    Lesser  v.  People  (Ct.  App.,  N.  Y.) 818 

22.— FoBOBRT.  Putting  forged  deed  on  record  is.  United 
Stateev.  Brooks  (Sup.,1).  C.) 512 

28 .  — FoBVBB  Jbopardt  .  Defendant  was  indicted  for  steal- 
ing a  number  of  articles  together,  he  was  convicted  as 
to  some  of  them.  He  was  then  Indicted  for  stealing  the 
same  articles,  the  court  quashing  the  first  indictment. 
Held,  that  he  could  not  be  convicted  as  to  the  same 
articles  as  he  was  at  first  convicted.  State  v.  Clark 
(Sup., Ark.) 875 

24.— iLLicrr  Distilling.— What  indictments  under  R.  S. 
H  3266,  8281,  must  contain.  United  States  v.  Sim- 
mons (U.  S.  Sup.) 490 

25.— INOICTM bmt.  Assault  with  dangerous  weapon;  duplic- 
ity.   People  V.  Carey  (Ct.  App.,  N.  Y.) 482 

26.— iNTBirr.  Essential  to  off ense  against  law  relating  to 
sale  of  intoxicating  drinks.  Farrell  v.  State  (Sup., 
Ohio.) 892 

27  —Essential  to  violation  of  revenue  law.  Felton  v. 
United  States  (U.  S.  Sup.) 478 

28.— Joinder  of  several  distinct  misdemeanors  in  same 
indictment  when  not  ground  for  reversal  of  Judgment. 
RoUnskyy.  People  (Ct   App.,N.  Y.) 482 

20.— JuBT  TBiAL.  Right  of  trial  by,  caunot  be  waived. 
State  V.  Lockwood(Sup.,  Wis.) 382 

80.— JusTiTiOATioN.  Acqulttal  of  defendant  does  not  jus- 
tify assault  upon  officer  when  making  arrest     Com. 

y.  Coughlin  (Sup.,  Mass.) 87 

81.— Labobny.  Ck>mn  covering  corpse  after  burial  sub- 
ject of.     State  v.  Dochke  (Ct.  App..  St.  Louis) 296 

82.— MuBDEB  nv  SiecoND  Dbobeb.     What  facts  willjustifly 

conviction  for.     Blake  v.  People  (Ct.  App.,  N.  Y .). . . .  292 
38.  —Nolle  prosequi  not  bar  to  second  indictment.    Hester 

y.  Commonwealth  (Sup.,  Pa.) 815 

81.— PuBADiNa.  Joinder  of  separate  larcenies  in  one  in- 
dictment not    4Ulowable.      State  v.  Jourdon    (Sup., 

Ark.) 875 

as.— Variance  in  indictment  for  theft  of  gelding  not  sus- 
toined  by  proof  of  ridgllng.    Brisco  v.  State  (Ct.  App., 

Tex.)  498 

19  -"flM43POB*    OonyictCMd  prisoner  fined  ma^r  at  discretion 
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87.— Writ  of  error  reaches  only  errors   In  the  record. 

People  v.  Carey  (Ct.  App.,  N.  Y.)...  432 

88.— Rape.    Force  is  necessary  to  constitute.     People  v. 

Royal  (S up . ,  Cal . ) 498 

89.— Robbeby.     Venue  ;  prisoner  imder  arrest,  'canying 

stolen  goods  into  coimty,    Mai^rum  v.  State  (Sup., 

Tenn.) : 498 

88.— Trial.    Presence  of  prisoner  necessary.    State  v. 

Able  (Sup.,  Mo.) 354 

39.— In  misdemeanors  punishable  only  by  fine,  prisoner 

need  not  personally  appear.    N eaves  v.  State  (C^. 

App.,Tex.) 493 

40.— Vknub  in  embezzlement.    Queen  v.  Rogers  (Eng. 

^     Ct.App.) .^ !^... ,.:...*.  186 

See  Burglary ;  Common  Gambler;  ComtUutional  Law,  6 ; 
ExtradUton  JAbei,  4  ;  ObdcemlAbel;  Pardon. 

CUSTOM— Bill  of  exchange  imposing  fixed  sum  as  liq- 
uidated damages  on  bills  dishonored  valid.  Willans 
v.  Ayers  (Eng.  Priv.  Counc.) 173 

3.— That  outgoing  tenant  of  farm  shall  look  exclusively 
to  incoming  one  for  seeds  sown,  etc.,  bad  in  law. 
Bradburn  v.  Foley  (Eng.  C.  P.  D .)  (in  full) 483 

DAMAGES.--Rule  of;  when;rallroad  company  wrong- 
fully seizes  street.  Biisch  v.  Chi.  &  N.  w.  Ry.  Co. 
]Sup.,Wls.) 39 

2.— In  Confederate  currency  contract ;  value  of  currency 
must  be  measured  by  greenbacks  not  gold.  Bissell 
v.  Hayward  (U.  S.  Sup.) 182 

3.— Sale  at  market  price;  to  fix  market  price  offer  to 
sell  must  be  in  the  present.  Harrison  y.  Glover 
(Ct.App.,N.Y.) 234 

4.— Measure  of ;  In  contract  to  pay  in  specified  bonds; 
when  Judgment  for  face  value  of  bonds  not  allow- 
able.   Wintermute  v.  Cooke  (<^.  App.,  N.  Y.) 3l4 

5.— Measure  of ;  for  breach  of  contract  of  sale.  Mason 
v.  Decker  (Ct.  App.,  N.  Y.) 874 

6.— Measure  of;  in  contract  for  personal  service  a.s 
theater  actor.    Sutherland  v.  Wyer  (Sup.,  Me.) 390 

7.— In  trespass  and  cutting  of  timber ;  innocent  pur- 
chaser not  liable  to  land-owner  for  Increased  value 
from  cutting.  L.  S.  &  M.  B.  Ry.  Co.  v.  Hutchins(Sup. 

Com.,  Ohio) 471 

See  Bankruptcy^  41. 

DEAD  BODY.— No  property  in :  no  replevin  lies  for 
coffin  and  body  therein.  Guthrie  v.  Weaver  (Ct. 
App.,  St.  Louis)  (C.  T.) 258 

DEFENSE.— Motives  for  bringing  action  none.  Morris 
v.  Tuthill  (Ct.  App.,  N.  Y.) 174 

2.— In  action  for  loss  by  negligence  collection  of  insur- 
ance money  no  defense.  Carpenter  v.  East.  Tr.  Co. 
(Ct.  App..  N.  Y.) 174 

3.— Breach  of  agreement  to  furnish  information  ;  that 
erroneous  information  verbal,  not.  Sprague  v.  Dun 
(Com.  PI.,  Phila.) 334 

DEFINITIONS.-"  Family"  Includes  wife  and  chil- 
dren.   Hall  v.  Stephens  (Sup.  Ct.,  Mo.  )(N.  C.) 3 

DELIVERY.— Liquor  and  labels  sold  together;  labels 
deiiyered  constitutes  part  delivery.  Garfield  v. 
Paris  (U.  8.  Sup.)  (in  full) 467 

DIVORCE.— Alimony  pendente  Ute  is  not  allowable 
unless  marriage  shown.  Collins  v.  Collins  (Ct.  App., 
N.Y.) .  .    86 

2.— Alimony  courts  here  have  only  powers  over  divorce 

given  by  statute ;  alimony  is  allowance,  not  estate, 
aeon  v.  Bacon  (Sup.,  Wis.) 193 

3.— Utah  divorce  does  not  protect  against  bigamy.  State 

v.  Armlngton  (Sup.,Minn.)  (In  full) 451 

4.— Judgment  of,  in  court  of  domicile  of  parties  valid, 
without  personal  service  valid.  Hunt  v.  Hunt  (Ct. 
App.,  N.Y.) 491 

DOMICILE.— Taxation ;  choice  of  tax  payer  does  not 
overcome_preponderance  of  evidence  as  to.  Mayor 
v.  City  of  Boston  (Sup.,  Mass.)  (In  full) 261 

2.— Intention  to  change  residence  not  executed,  does 
not  change.    Piatt  v.  Atty.-Gen.  (Eng.  P.  C.) 270 

8.— Removal  without  intention  to  reside  elsewhere  per- 
manently does  not  change ;  evidence  of  intention. 
Hindman's  Appeal  (Sup.,  Pa.) 280 

4.— What  it  dM>ends  upon.    Hardman's  Appeal  (Sup., 

pa.HN.c.)T: .\:.......:..  419 

5.— Wife  cannot  change  domicile  of  absent  husband. 
Porterfield  v.  City  of  Augusta  (Sup.,  Me.) 452 

DOWER— Statute  of  limitation  runs  as  to.  Proctor  v. 
Blgelow  (Sup.,  Mich.)  (N.C.) 278;  (InfuU) 287 

DUE  PROCESS  of  law,  what  is.  Pennoyer  v.  Neff  (U. 
S.  Sup.) 163 

2.— Taxation  ;  when  proceedings  musit  be  submitted  to 
court  it  is.  Davidson  y.  New  Orleans  (U.  S.  Sup.)  (In 
full) 223 

EASEMENT.— Ancient  lights;  quantum  of  enjoy- 
ment; right  Is  not  to  be  measured  by  purpose  for  which 
u^u*.  «» --.*.._n 3       ** ^  —  n»ii /«<.^»  rk  u   T\  \    OKA 
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EIGHT  HOUR  LAW.— Federal  statute  does  not  ap- 
ply to  employee  of  oontnu;tor  with  gOTemmeot;  pnV- 
ity  of  contract.  United  States  v.  Driscoll  (U.  S.  Sup.)  478 

EMINEN^T  DOMAIN.— What  must  be  stated  in  peti- 
tion to  autnorize  proceedings.  Marsh  ▼.  Appieton 
fCt.App.,   N.Y.) 86 

2.— Compensation  must  be  In  money.  After  price  is 
filed  applicant  for  proceedings  may  abandon  but 
may  not  reconsider  election.  State  t.  Halsted  (Sup., 
N.  5.) ..Tin 

8.— Additional  Oompensation  to  land  owner  for  tele- 
graph on  railroad  not  required.    W.  U.  Tel.  Co.  v. 

Rich  (Sup.,  Kan.) 188 

See  CongtUuLional  Law,  10. 

EQUITABLE  LIEN.—Use  by  railroad  company  of 
money  loaned  does  not  give  lien  on  road.  Thorn- 
ton v.  St.  Paul  &C.  By.  Cto.  (Ct.  App.,N.  Y.) 374 

ESTOPPEL.—  Grantee  in  fee  of  tenant  for  life  may 
dispute  title  of  remainderman.  Christie  v.  Gage 
(Ot.  App.,  N.  Y.) 85 

2.— Railroad  aid  bonds  ;  inyalldity  of,  cannot  be  raised 
by  commissioners  issuing.  First  Nat.  Bunk  t. 
Wheeler  (Ct.  A  pp.,  N.  Y.) 154 

3.— New  reason  for  act  done  cannot  be  assigned  after 
suit  brought.  O.  &  M.  B.  B.  Co.  v.  McCarthy  (U.  S. 
Sup.) 194 

4.— Statements  by  maker  of  dishonored  promissory  note 
to  intending  purchaser,  constitute.  Beedy  v.  Brun- 
ner(Sup.,  Ga.) 334 

5.— Corporate  director  who  has  sold  stock  and  no  longer 
acts,  not  estopped  by  action  of  corporation.  Sturgis 
V.  Vanderbilt  (Ct.  App.,  N.  Y.) 352 

6.— Fire  insurance  company  keeping  silent  when  re- 
quired to  give  notice,  operates  as ;  informality  in 
proofs  of  loss  not  at  the  time  objected  to.  Bennett 
V.  Maryland  Fire  Ins.  Co.  (U.  S.  I)i8t.)  (in  fuU) 388 

7.— Life  insurance;  when  neglect  of  company  to  notify 
as  to  place  of  payment  prevents  forfeiture  by  non- 

gayraent.  N.  Y.  Life  Ins.  Co.  v.  Eggleston  (U.  8. 
up.)  (in  full) 388 

8.— What  does  not  amount  to.  Lattimer  v.  LIvermore 
(Ct.  App.,  N.Y.) 874 

0.— When  prinlclpal  bound  by  acts  of  agent ;  ratification. 
Ahern  V.  Goodspeed  (Ct.  Aop.,  NTY.) 414 

10.— An  equivocal  promise  will  be  construed  against  the 
one  making  it ;  parting  with  property  on  the  prom- 
ise, sufficient  consideration.  White  v.  Hoyt  (Ct. 
App.,N.  Y.) 474 

11.— On  part  of  life  insurance  company ;  circumstances 
raising.  Meyer  v.  Knickerbocker  Life  Ins.  Ck>.  (Ct. 
App.,  1^.  Y.) 475 

la.— Gfivlng  undertaking  for  re-delivery  in  replevin  estops 
denying  possession.  Diossy  v.  Morgan  (Ct.  App., 
N.  Y.) 491 

13.— Silence  alone  is  not  what  is  essential  to.  Mecouch 
V.  Loughery  (Phila.  C.  P.) 513 

See  ConemuUonal  Law,  11 ;  Fire  Inmratue,  6,  14 ;  L{f6 
Insurance^  Zt  9. 

EXAMINATION  OF  PARTIES,-Direotor  of 
corporation  may  be  examined  under  Code,  66  870 and 
873.  People  v.  Mut.  Gas  Light  Co.  (Sup.,  N.  Y.)  (in  f  uU)    70 

EXEMPT  PROPERTY.— Increase  from ;  not  on 
that  account  exempt,  CMtizens'  National  Bank  v. 
Green  (Sup.,  N.  C.)  (InfuU) 329 

EXPERT  TESTIMONY.-Physician  testifying  as 
expert  entitled  only  to  ordinary  witness  fees.  Ex 
parte  Dement  (Sup.,  Ala.)  (N.  C.) 48 

2.— who  is  not  expert.  Nelson  v.  Sun  Ins.  Co.  (Ct.  App., 
N.Y.) 109 

EXTRADITION.— English  extradition  act:  British 
subject  not  surrendered  to  Switzerland.  Queen  v. 
Wilson  (Hng.  Q.  B.  D.) .282 

2.— An  extradited  criminal  cannot  be  tried  for  offense 
other  than  that  for  which  he  was  delivered  up,  and 
not  named  in  treaty.  Commonwealth  v.  Hawes  (Ct. 
App.,Ky.)  (in  full) 826 

3.— Between  States;  offender  maybe  tried  for  offense 
from  that  for  which  he  was  delivered  up;  one  il- 
legally surrendered  may  be  tried.  Matter  of  Noyes 
(U.  8.  Dist.)  (in  f  ull) 407 

EVIDENCE.— Verbal  agreements  at  time  of  or  pre- 
vious to  written  contract  are  not  admissible  to  vary, 
but  those  made  subsequently  may  be.  Hawkins  v. 
United  SUtes  (U.  S.  Sup.) 84 

2.— Of  experts  as  to  negligence  in  navigating  vessel,  is 
admissible.    East.  Transp.  Line  v.  Hope  (u.  S.  Sup.)    35 

3.— Parol  admissible  to  show  condition  of  making 
written  contract.    Green wault  v.  Kohne  (Sup.,  Pa.).    37 

4.— Confessions  of  lessee  of  distillery  are  admissible 
against  owner  in  proceedings  under  revenue  law 
for  forfeiture.  Bobllns  v.  United  States  (U.  S.  Sup.)    66 

&.— Question  designed  to  show  bias  of  witness  compe- 
tent.    Wott rick  V.  Friedman  (Ct.  App.,  N.  Y.) 57 

6.— A  judgment  of  divorce  is  admissible  in  collateral 
action  to  show  status   of  divorced  wife  of  party 
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that  action.    Wottrick  ▼.  Friedman  (Ct.  App.,  N. 

Y.) 67 

7.— A  witness  may  testify  that  he  has  "  an  impression 

to  that  effect,'*^  Carrington  v.  Ward  (CJt.  App.,  N.  Y.)  74 
8.— Of  expert ;  what  questions  proper.    Carpeuter  v. 

East.Tr.  Co.  (C».  App.,N.  Y.) 174 

9.— Parol  as  to  written  contract;  meaning  of  words  may 

be  explained  by  expert.    Wilson  v.  Sun  Ins.  Co. 

(Ct.  App.,N.  Y.) 10© 

10. —Of  marriage ;  hearsay  not  sufficient.    Chamberlain 

V.  McKlbben(a.  App.,N.Y.) ..  133 

11.— Burden  of   proof:  the   presumption    in    revenue 

cases  from  failure  io  make  proper  entries  thrown 

on  defendant.    Lileanthal  v.  United  States  (U.  S. 

Sup.) 158 

12.— Fire  Insurance.     Quantum  of  proof  to  support 

defense  of  willful  burning  not  same  as  required  to 

convict  of  arson.    Kane  v.  HIbemia  Ins.  Co,  (CJt.  Br., 

N.  J.)m;  (S. C.)  179 :  (in  fuU) 226 

18.— Violation  of  city  ordinance  is  in  question  of  negll- 

Sence.    City  of  Rochester  v.  Montgomery  (Ct.  App., 
f.Y.) 2U 

14.— Title.  Invalid  contract  fully  performed  admis- 
sible to  show  agency.    Dunn  v.  Hombeck  (Ct.  App., 

N.Y.) 214 

16.— Bntrles  in  books  of  employer  not  admissible  a^nst 
employee  not  making  them.    Van  Sachs  v.  Kretz 

(Ct.  App.,  N.  Y.) 258 

16.— Correspondence   between  solicitors  as  to  action 

Srivlleged  from  inspection.  Bullock  v.  Corrie  (Eng. 
I.R  0.) \:. 271 
Privilege  ;  Inquiry  as  to  arrests  of  witness  privil- 
eged.   People  V.  Brown  (Ct.  App.,  N.  Y.) 272 

18.— Agent's  admissions  after  transaction  not  admis- 
sible against  principal.  Furst  v.  Second  A.  B.  B. 
Co,(C?t.  App.,N.  Y.) 273 

19.— Testifying  to  best  of  belief  and  not  positively, 
proper ;  questioning  accused  as  to  motive  allowable. 
Blake  v.  People  (Ct.  App.,  N.  Y .) 2SB 

20.— Contradicting  other  witness,  what  competent,  Spar- 
rowhawk  v.  Sparrowhawk  (Ct.  App.,  N.Y.) 333 

21.— Contradicting  witness,  party  may,  his  own.  Mo- 
Cullochv.  Hoffman  (Ct.  App..  N.Y.) 353 

22.— Written  Instrument.  Deed  maybe  shown  to  be 
mortgage  by  parol.    Peugh  v.  Davis  (U.  S.  Sup.) —  373 

23.— Agent's  declarations  not  admissible  to  bind  prlnci- 
paT    Krekeler  v.  Thoule  (Ct.  App.,  N.  Y.) 374 

24.— Burden  of  proof,  negative  allegation  involving 
criminal  neglect  of  duty  or  fraud,  etc.,  must  be 
proved.    Arthur  v.  Unkhart  (U.S.  Sup.) 802 

25.— Written  Contract.  Parol  evidence  to  explain 
meaning  of  terms  admissible.  Lawrence  v.  Galla- 
gher (Ct.  App.,  N.  Y.) 416 

28w— Parol,  when  admissible  to  explain  writing.  Whites 
Banks  v.  Mvles  (C?t.  App.,  N.  Y.) 483 

27.— Slander.    On  charge  of  want  of  chastity  specific 
immoral  acts  may  not  be  shown  by  defense,  but  gen- 
eral reputation  may.    Duval  v.  Davey  (Sup.  Com.,  * 
Ohio) 489 

28.— Declarations  of  vendor  after  sale  not  admissible 
against  vendee.  Bumham  v.  Brennan  ((}t.  App., 
N.Y.) 511 

29.— Expert,  not  allowable  in  question  of  negligence,  ^ 
within  general  experience.    Shafter  v.  Evans  (Sup., 

Gal.) 513 

See  Bankruptcy,  19, 55, 56 ;  Criminal  Law^  13-16.  ^ 

FALSE     REPRESENTATION.-Exposlng  dis-) 
eased  pigs  for  sale  in  market  not  a  representation  of 
soundness.    Ward  v.  Hobbs  (Eng.  Ct.  App.). . .  290 

FEDERAL  OOURTS.-Not  foreign  to  State  tribu-' 
nals  but  of  a  different  sovereignty.  Pennoyer  v.  Neff 
(U.S.Sup.) 168 

FIRE  INSURANCE.-Condltlons  in  policy  as  to 
ownership ;  landlord  of  leased  propertv  is  sole  and 
unconditional  owner  within  meaning  of  policy,  not- 
withstanding lease.  Lycoming  Fire  Ins.  Co.  v. 
Haven  (Sup.  Ct..  U.S.) 15 

2.— Sale  under  foreclosure  of  mortgage,  there  being  no 
change  in  possession,  does  not  avoid  policy  under 
condition  against  change  of  title.  Ley  v.  Home  Ins. 
Co.,  (Columbus  (Sup.,  Minn.) . .  43 

3.— Condition  in  poll^;  use  of  kerosene  refers  to  a  single 
use.  Matron  v.  Farm  Build.  F.  Ins.  Co.  (Ct.  App.,  N. 
Y.) 814 

4.— Valuation;  under  Wisconsin  statute  statement  of  value 
in  policy  is  conclusive,  and  not  to  be  waived  by  stipula- 
tion.   ReiUy  v.  Frankhn  Ins.  Co.  (Sup.,  Wis.) 338 

6.— Subrogation,  contract  for,  with  mortgagee  as  to  his 
ownhiterest;  when  valid.  Ulster  Ck>.  Sav.  Inst.  v. 
Decker  (a.  App.,  N.  Y.) 853 

6.— Estoppel;  silence  of  company  when  required  to  give 
notice  operates  as:  notice  after  loss  and  Informahty  in 
giving  not  then  objected  to,  no  defense;  pleading.  Ben- 
nett V.  Maryland  Fire  Ins.  Ck>.  (U.  8.  Dist.)  (in  full.}..  863 

7.— Alienation  of  title,  condition  forbidding  violated  by 
death  of  insured.  Sherwood  v.  Agricultural  Ins.  Oo. 
(Ct.  App.,N.  Y.) 433 

8.— Waiver;  condition  avoiding  poUcy  if  possession  changes 
may  be  waived  by  verbal  contract  of  company's  agent. 
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FIRE  INSURANCE -Continued.  paob. 

9.~Warrant7  of  deeoriptlon  in  application;  reference  to 

application  not  in  company's  poflsession  does  not  con- 
ude  insured.  Vilas t.  N.  T.  Cent.  Ins.  Ck).  (Ct.  App., 
N.  Y.) :  .V.  498 

10.~TiUe,  want  of,  to  premises  insured,  when  no  defense. 
MunroeCo.  M.  Ins.  Co.  ▼.  Robinson  (Sup.,  Pa.) 618 

11.— Under  proTision  that  policy  is  void  if  there  is  other 
Insurance  not  indorsed  on  policy,  a  general  notice  of 
such  insurance,  not  stating  amounts  to  agents,  will  not 
save  avoidance.  Billington  t.  Ptot.  Ins.  Co.  (Ct. 
Error,  etc.,  Ontario.) 68 

IS."- Construction  of  policy  doubtful,  and  contradictory 
proTisions  construed  so  as  to  avoid  warranty.  First 
Nat.  Bk.  ▼.  Hartford  Ins.  Co.  (U.  8.  Sup.) 168 

18.— Ownership;  statement  that  lessor  owns  uncondition- 
ally property  does  not  aroidpoUcv.  Lycoming  F.  Ins. 
Co.  V.  Haren  (U.  8.  Sup.)  ^fuD.) 168 

14.— Conditions  aroidlng  policy;  unoccupied  building  ;  es- 
toppel ;  knowledge  of  agent  knowledge  of  company  ; 
acjent  of  company  cannot  be  made  agent  of  insured  oy 
stipulation;  waiver.  Gansv.  St.  Paul  Ins.  Co.  (Sup., 
W6.)..  ..  :..  194 

15.  —  Wfllfnl  burniiig  ;  proof  of,  need  not  be  beyond 
reasonable  doubt.  &me  v.  Hibemialns.  Co.  (Ct.  Er., 
N.  J.)(infull) 226 

16.— A  fire  policy  was  conditioned  to  be  void  if  the  insured 

g remises  should  be  vacant,  and  the  condition  was  not 
>  be  waived  except  by  written  consent  indorsed 
thereon .  Held,  that  a  verbal  consent  of  the  company's 
agent,  and  a  memorandum  on  the  agent's  books,  was 
not  a  waiver  of  the  condition.  Walsh  v.  Hartford  F. 
Ins.  Co    (Ct,  App.,  N.  Y.) 278 

17.— Conditions  on  back  of  policy  referred  to  therein,  bind, 
ing;  incumbrauce  on  property,  confessed  judgment 
unexecuted  is.  Kensington  Nat.  Bk.  v.  Tencs  (Sup., 
Pa*) 289 

18.— Eminent  domain;  insured  property  being  acquired 
for  public  improvements  does  not  relieve  inmirer.  Ck>l. 
Ungridgev.  Hoy.  Ex.  Assur. Corp.  (Eng.  Q.  B.  D.)...  290 

19.— liortgage ;  insurance  hy  mortgagor  for  benefit  of 
mortgagee;  when  company  may  pay  loss  to  mortgagor. 
Steams  V.  QuincyM  F.  Ids.  Co.  (Sup.,  Mass.) 812 

20.— Oonditions  in  policy  against  vacant  building;  saw- 
mill tomporarily  unused  m  dry  weather  not  a  vacant  or 
unoccupied  building;  increase  of  risk;  applies  only  to 
future  acts.  Whitney  v.  Black  B.  Ins.  Co.  (Ct.  App., 
N.  Y.) ..:..  814 

FIXTURES.— Rolling  stock  on  railway  is  not  real  estate. 

Wrnilamson  v.  N.  jTSouth.  R.  R.  Co.  (Ct.  Er.,  N.  J.)  (N. 

C.) 869 

2.^C3iair8  fitted  to  a  theatre  and  screwed  to  fioor,  are  so    . 

as  to  autiiorize  a  mechanics*  lien.    Gross  v.  Jackson 

(C.P..N.  Y.)  (N.C.) 479 

FORECLOSURE.— In  what  manner  Interest  of  mort- 
gage on  may  be  stated  under  Code,  |  1244.  in  referee*s 
deed.    Bandrfv.  VanEUertCN.  Y.Sup.)(C.  T.) 41 

2.— Beferee  to  compute  amount  due  must  take  oath.  Ex- 
change Fire  Ins.  Co.  v.  Early  (N.  Y.  Com.  PI.)  (C. 
T.) 61 

FORGED  PAPER<-Bank  paying  ^ecks  on  forged 
indorsement  cannot  nold  depositor.  Welsh  v.  Qerm. 
Am.  Bk.  (N.  Y.  Super  )  (N.  C.) 888 

FRAUD.— Sale  by  one  partner  of  an  insolvent  firm  to  an- 
^therTsnot.    RusseirvTMcCordrCJ.  S.  Dist.) 884 

2.— Premiums  paid  upon  llfepoUcY  taken  upon  false  repre- 
sentations, not  recoverable  back  unless  representa- 
tions infiuenced  plaintiff.  A  promise  is  not  a  fraud. 
Bohrscheider  v.  Knick.  Ins.  Co.  (Ct.  App.,  N.  Y.) 464 

3.— Purchase  of  goods  on  credit  by  one  without  means, 
when  fraudulent  and  when  not  so.  Talcott  v.  Hender- 
son (Sup..  Ohio.) 471 

4.— Equity  will  not  relieve  against  mere  moral  wrong;  nor 
agahist  failure  to  fulfill  verbal  agreement  as  to  pur- 
chase of  land.     Watson  v.  Erb  (Sup.  Cem.,  Ohio.)...  489 
See  Bankruptcy,  68-68. 

FRAUDULENT  CONyEYANCE.-yohmtaiT 
conveyance  to  wife  i^  solvent  husband  not  void  as 
to  future  creditors  without  proof  of  intent  to  defraud; 
one  then  having  right  of  action  for  tort  not  subse- 
quent creditor.    £hransv.  Lewis  (Sup.  Com.,  Ohio.)..  184 

2.~^peachable  by  future  creditors;  bankruptcy  dis- 
chf^ge  not  bar  to  action  for.  Dewey  v.  Hoyer  (Cit. 
App.TN.  Y.) 214 

B.— To  set  aside  fraudulent  sale  of  goods,  knowledge  must 
be  shown  in  vendee.    DicUnson  v.  Adams  (U .  S.  Dist.)  478 

4.— Chattel  mortgage  on  merchandise  left  hi  possession  of 
mortgagor  mudulent;  what  is  fraudulent  airange- 

ment.    Southard  v.  Bennet  (Ct  App.,  N.  Y.) 611 

See  Bankruptcy,  68. 

QIPT— Donatio  mortis  causa.  Giftof  bank  deposit  re- 
o«pt  without  delivery  to  donor  incomplete.  Moore  v. 
Ulster  BanklngCo.(tr.Q.B.) (N.C.) »» 

aiTARANTV-,  Construction  of  instrument  of  con- 


PAOE. 

HABEAS  CORPUS.— Judgments  by  courts  having 
jurisdiction  will  not  be  reviewed  by.  Petition  of  Gor- 
man (Sup. ,  Mass.) 281 

HIGHWAY.— Corporation  occupying    highway  must 

keep  it  in  repair,    renn.  B.  B .  Co.  v.  Irwin  (Sup.  Ct.. 

Pa.3. ....'......     17 

2.— Owner  of  adjoining  land  may  tomporarily  use.    Blal- 

loryv.  Griffey  (Sup.,  Pa.) :..'87 

8.— Change  in  grade  of,  entitles  land  owner  to  additional 

compensation.    City  of  Youngstown  v.  Moore  (Sup. 

Com., Ohio.) _ .....  184 

4.— Cul  de  sac  may  become,  by  dedication.    Bartiett  v. 

City  of  Bangor  (Sup.,  Me.)  (N.C.) 868 

HOMESTEAD.-  Single  man  with  servants  not  entitied 
to/Howardv.  Marshall  (Sup.,  Tex.) 274 

HUSBAND  AND  WIFE.-Wlfe  cannot  after  di- 
vorce maintain  action  for  assault  during  coverture. 
Abbott  (Sup.,  Me.)  (N.  C.) 269 

2.— Torts  during  coverture,  husband  not  liable  to  wife 
for.     Abbott  V.  Abbott  (Sup.,  Me.)  (In  full) 283 

3.— Husband  liable  for  necessaries  for  wife  rightfully 
leaving  him,  but  not  for  other  things.  Thorpe  v. 
Shepleigh  (Sup.,  Me.) 412 

INDORSEMENT— Collateral  8ecurity,holder  of  note 
securedby  mortf^age  may  look  first  to  accommoda- 
tion indorser.  First  Nat.  Bk.  of  Buff.  v.  Wood  (Ct. 
App.,N.Y.) 191 

ILLE(3-AL  CONTRACT.— When  parties  equally 
toblame,  money  paid  in,  recoverable  back  if  there  is 
locus  penitentice  and  contract  incomplete.  Knowl- 
ton  V.  Cong.  &  Emp.  Spring  Co.  (U.  S.  Clrc.)  (in 
fulU ........7 ...    10 

2.— Agreement  to  purchase  stock  to  be  delivered  not 
presumptivelyagaming  contract.  Story  v.  Solomon 
[Ct.  App.,N.Y.r. : 108 

3.— Mortgage  given  to  compound  felony  will  be  set 
aside.    Henderson  v.  Palmer  (Sup.,  111.)  (N.  C.)....    63 

4.— Lease  by  agent  of  house  to  be  used  for  gambling 
does  not  defeat  action  for  rent  by  innocent  land- 
lord. Stanley  V.  Chamberlain  (Sup.,  N.J.)  (N.C.) 
119;  (Abst.)..  .! 171 

5.— Security  given  on  compounding  offense  against  Fed- 
eral revenue  law  void.    Wright  V.  KindsKopf  (Sup., 

Wis.) .7. 831 

See  Contract,  10-14. 

INFANCY.— No  distinction  between  void  and  void- 
able contracts.  Harner  v.  Dlpple  (Sup.  Ct.,  Ohio) 
(N.C.) *: : 188 

2.— Defense  of  ratification,  what  is  not.  Trowell  v. 
Shenton  (Eng.  Ct.App,) 463 

INJUNCTION.— Person  injured  by,  can  look  only  to 
the  security  given  for  remedy;  when  condition  not 
broken.    Palmer  v.  Foley  (Ct.  App.,  N.  Y.) 67 

2.— Will  not  be  granted  to  restrain  acts  done  under 
valid  act  of  Congress.  State  v.  City  of  Duluth  (U. 
8   Sup.) 194 

3. — Mere  delay  not  ground  for  refusing.  Fulwood  v. 
Pul wood  (Eng.  Ch.  D.) 472 

INNKEEPER.— Has  lien  on  guest's  horses  for  entire 
bill  of  guest.  Mullinerv.  Florence  (Eng.  Ct.  App.) 
(N.C.) ". .*.:..' 298 

INSANITY.— The  presumption  'is  of  sanity  until  in- 

Suest  found  then  of  insanity.     Titcomb  v.  Yantyle 
.  up., Hi.) 91 

INTERNAL  REVENUE.  -  Forfeiture,  acts  of 
lessee  of  land  upon  which  distillery  stands  bind 
owner.    Dobbins  v.  United  States  (U.  S.  Sup.) 66 

2.— Revenue  collector  may  not  examine  paid  bank 
checks  under  6  3177,  R.  S.  U.  S.  United  States  v. 
Mann  (U.  S.  Sup.)  (in  full) 85 

8.— Evidence  of  witnesses  not  admissible  to  supply  want 
of  entries  required  by  law  to  be  kept.  BergdoU  v. 
Pollock  (U.  8.  Sup.) 34 

INTEREST.— In  case  of  conflict  of  law  between 

{)lace  of  contract  and  of  payment,  parties  may  stlpu- 
ate ;    Judgment  does   not  change   rate  in  Iowa. 
Cromwell  v.  County  of  Sac  (U.  8.  Sup.)  282 ;  (in  full)  264 
2. —Statute  and  not  contract  governs  rate  when  note 

is  past  due.    Duran  v.  Ayer  (Sup .,  Me.) 412 

3.— -Rate  of,  after  maturity  of  Instrument  governed  by 
statute,  not  by  instrument.  Eaton  v.  Boessonault 
(Sup.,Me.)  (N.  C.).... 438 

JUDICIAL.  OFFICER.  Liibility  for  official  acts;  not 
liakble  civflly  for  erroneously  sentencing  to  imprison- 
ment.   Lange  v.  Benedict  (Ct.  App.,  N.  Y.) 234 

JUDGMENT.- In  United  States  District  Courts  ex- 
tends to  all  parts  of  State  in  which  district  is.  Pro- 
vost V.  Qorrell  (U.  S.  CJlro.) 336 

2.— Of  another  State ;  impeachment  of  record  of  ser- 
vice of  summons  allowable.  Marten  v.  Duncan 
(Sup.,  Kan  )  363 

3.--0f  u.  S.  Circuit  Court,  footing  of,  same  as  that  of 
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JUSTICES' COURTS.- C>>de,lia»  inapplicable 
to  appeals  from.    Roberta  v.  Davids  (N.  Y.  Sup. ) . . . .    60 

JXJROR.— Prov*o*"»  ooDTersatlon  by,  as  to  facts  of  case 
not  ffrouod  for  challenge  for  cause.  Un.  Qold  MIn. 
Co.  V.  Rocky  Mt.  Nat.  Bank  (U .  8.  Sup.) 108 

JURISPICTION-Of  U.  8.  Circuit  CJourt.  The  U.  8. 
Olrcuit  Court  has  not  Jurisdiction  irrespeotlve  of 
the  dtlxenshlp  of  the  parties  unless  case  arisee  out 
of  law  of  United  States  ;  that  a  law  of  United  States 
must  be  construed,  is  not  enough.  Dowell  t.  Orls- 
woldOJ.  8.  arc.) ;....    17 

&— Of  Federal  court;  except  under  bankrupt  law.  Fed- 
eral cannot  eidoin  action  in  State  court.  City  of 
Alexandria  ▼.Fairfax  (U.  S.  Sup.) 188 

3.— Of  U.  8.  Circuit  Court;  suit  between  citizens  of  dif- 
ferent States ;  foreclosure  of  mortgage ;  Joinder 
of  parties.     Omaha  Hotel  Co.  ▼.  Wade(l7.  8.  Sup.).  161 

i.— Judgment  against  non-resident  without  personal 
serVice  or  appearance  Invalid,  except  as  to  property 
then  in  State ;  State  process  served  out  of  State  does 
not  give  Jurisdiction.    Pennoyer  v.  Neff  (U.  8.  Sup.)  161 

5.— Prerogative ;  executive  cannot  forbid  citizen's  plea ; 
court  can  .examine  grounds  of  government  inter- 
vening in  suit.  Lee  v.  Kaufman  (U.  8.  Dist.)  ; 
(note)836;  (C  T.) 8W 

6.— May  be  acquired  by  service  of  process  on  attorney. 
Levinson  v.  Oo.  St.  Nav.  Co.  (U.  8.  Oirc.)  {In  full.)..  286 

7.— Oeneral  appearance  of  non-resident  defendant  gives. 
Olcottv.  McLean  (Ct.  App.,  N.  Y.) 814 

8.— Judge  interested  in  result  of  proceeding  may  act 
when  he  has  exclusive  Jurisdiction  ;  general  drain- 
age law  of  New  York.    In  re  Ryers  (Ct.  App.,  N.  Y.)  883 

9.— Federal  court  has  over  foreign  cori>oration  filing 
stipulation  under  State  law  auuiorizlng  agent  to  re- 
ceive process,  by  service  on  such  agent.  Fonda  v. 
B.Am.Assur.  Co.  (U.  8.  arc.) 884 

10.— Of  State  courts  over  offenses  by  officers  of  national 
banks.    Several  cases  (N.  C.) 889 

11.— Court  of  Claims  has,  of  claim  for  rebate  of  tax  im- 
properly refused  by  treasury  officers.  United  States 
V.  Kaufman  (U.  8.  Sup.) 398 

12.— Of  State  courts,  against  national  banks  for  usury; 
penalty;  set  off.  Hade  v.  McVay(8up.,  Ohio)  (in  full).  410 

13.— Of  Federal  Circuit  Court  over  foreign  insurance 
corporations.  Bx  parte  Sbollenberger  (U.  8.  Sup.) 
(in  full) 427 

14.— State  courts  have,  of  action  by  assignee  in  bank- 
ruptcy.   Kidder  V.  Uorribin(Ct.  App.,  N.Y.)........  488 

15.— Divorce  by  Utah  court  between  non-resident  par- 
ties invalid.  State  v.  Armlngton  (Sup.,  Minn.)  (In 
full) 461 

16.— When  Federal  court  has  exclusive,  of  matters  affect- 
ing national  bank.    In  re  Duryea  (U.  8.  Dist.) 472 

See  Bankruptcy^  80-89. 

LANDLORD  AND  TENANT.-When  landlord 
mustKeep  Teased  property  safe  for  persons  using  It. 
Nashv.  Minn.  Mill  Co.  (Sup.,  Minn.) 435 

LATERAL  SUPPORT.— Twenty  yearaopen  enjoy- 
ment of,  raises  presumption  of  grant  of.  Angus  v. 
Dalton  OBng.  Q.  B.  D.)  (N.  C.) 258 

LRASK—Lesaor  accepting  assignee  of  lease  as  tenant, 
ooes  not  relieve  lessee  from  covenant  for  rent. 
Hunt  V.  Gardner  (Sup.,  N.J.)  (N.C.) 118 

2.— Tenant  recovering  for  value  of  use  and  occupation 
of  leased  premises  after  eviction  liable  for  rent. 
Knoxv.  Hester  (Ct.  App.,  N.  Y.) 164 

8.— Assignment  of  lease  and  acceptance  of  assignee  as 
tenant  does  not  bar  action  against  former  tenant 
forrent.    Hunt  v.  Gardner  (Sup.,  N.  J.) 171 

4.— Surrender.  New  lease  to  operate  as,  must  be  valid: 
agreement  to  reduce  rent  does  not  constitute  new 
lease.    Coev  Hobbv  (Ct.  App., N.  Y.) 191 

6.— Rights  of  lessee  under,  when  dependent  upon  per- 
formance of  covenant  on  his  part ;  estoppel  and 
waiver,  what  constitutes.  People's  Bank  v.  Mitchell 
rtJt.  App.,  N.  Y.) 433 

6.— Fraudulent  lease  does  not  create  relation  of  land- 
lord and  tenant.    Bid  well  v.  Evans  (Sup.,  Pa  ) 513 

7.— Covenant  not  to  assign  not  usual  one  in.  Hamp- 
shire v.  Wlchins(Eng.  Ch.D  )  (In  full) 605 

See  Bankruptcy,  91, 92. 

LIBEL.— Statenfents  in  pleading  without  malice  not 

actionable.  Lannlng  v.  Christy  (Sup.,  Ohio)  (N.  C).  78 
2.— Calllngperson  ''  convicted  felon  *'  libelous  If  he  has 

suffered  sentence   therefor,   or  received  pardon. 

Leyman  v.  Lattemer  (Eng.  Bx.  D.) 126 

8.— Report  of  ex  parte  proceedings  before  magistrate 

not.    Usell  V.  Hales  (Bng.  C.  P.  Dlv.)  (note) 166 

4.— Criminal  prosecution  for,  publication  bv  editor  of 

newspaper  without  knowledge  of  proprietor ;  what 

constitutes    knowledge    under     English     statute. 

Queen  V.  Holbrook  (Eng.  Q.  B.  D.) 232 

6.— Words  actionable  per  se,  "dirty  reform  politician," 

;*8mells  bad,"  etc.  Cottrill  v.  Oamer  (Sup.,  Wis.).  251 
e— Privilege;  report  of  ex  parte  judicial  proceedings, 

where  jBompIalnt  U  dismissed,  privileged    Usell  v. 


LIBEL  —  Ontinued.  pagk. 

7.— Calling  pardoned  felon, '*  convicted  felon  *'  is.  Ley- 
man  V.  Latimer  (Eng.  Ct.  App.) 251 

8. -dtating  that  **  Cardiff  giant^*^ was  a  humbug  Is  not. 
Oottv.Pulslfer  (Sup.,  Mass.)  (N.  C.} 2C0 

9.— Privileged  communication  :  bona  flde  answer  to  in- 
quiries is.    Robshawv.  Smith  (Eng.  C.  P.  D.) 472 

LICENSE.— To  lay  railroad  In  highway  not  presumed 
because  land-owner  favors  railroad ;  given  may  be 
revoked.  Murdock  v.  P.  P.  &C.  J.  R.  R.  Co.  (Ct. 
App..  N.  Y.) 474 

LIEN.— Warehouseman  issuing  negotiable  warehouse 
receipts  has  only,  for  charges  on  specific  grain  as  to 
innocent  holder  for  value .  White  v.  Hoyt  (Ct.  App., 
N.  Y.) 474 

2.— Not  allowed  against  trust  estate  for  work  done  on 
credit  of  trustee.    New  v.  Nlcoll  (Ct.  App.,  N.  Y.). .  208 
See  Brokerage. 

LIFE  INSURANCE.— Forfeiture :  waiver:  agent 
not  authorized  to,  cannot  vralve  forfeiture  from  non- 
payment. Knickerbocker  Life  Ins.  Co.  v.  Norton 
(U.S. Sup.) 218 

2.— Estoppel;  representations  of  agent  that  premium 
need  not  be  paid  when  due,  or  that  insured  will  be 
notified,  do  not  bind  company  contrary  to  terms  of 
policy.  Union  Mutual  Life  Ins.  Oo.  v.  Mowrey  (U. 
8.  Sup.) 288 

3.  —Forfeiture  must  be  at  once  asserted  by  company  or 
Is  waived.  Mutual  Life  Ins.  Co.  v.  French  (Sup., 
Ohio.)  (N.C.) 880 

4.— Non-pavment  caused  by  failure  of  company  to  notifv 
as  to  place  of  payment  does  not  cause.  New  York 
Life  Ins.  Co.  v.  Bggleston  (U.  9.  Sup.)  (in  full.)....  888 

6.— Suicide ;  condition  against ;  not  broken  If  Insured  is 
insane.  Conn.  Mut.  Life  Ins.  Co.  v.  Groom  (Sup., 
Pa.)  (N.C.) 418 

6.— Non- forfeiting  pollcv;  rights  of  insured  under; 
construction  of  Doflcy;  cancellation.  Chase  t. 
Phoenix  Mutual  Life  Ins.  Co.  (Sup.,  Me.) 468 

7.— Surrender  by  husband  whose  life  is  insured  In  favor 
of  wife,  not  valid  without  consent  of  wife.  Still- 
well  V.  Mut.  Life  Ins.  Co.,  New  York  (Ct.  App., 
N.Y.) 464 

8.— Non-pavment  of  premiums ;  equity  will  prevent  sac 
riflce  of,  of  interests  of  insured.  Dongan  v.  Mutual 
Benefit  Life  Insurance  Ck>.  (Ct.  App.,  Md.)  (N.  C.}..  460 

9  —Estoppel ;  when  company  by  conduct  may  not  in- 
sist on  conditions  forfeiting  policy ;  tender  of  pre- 
miums not  necessary  to  keep  alive  policy  after  f re- 
Zuent  refusals  to  reoielve.  Meyer  v.  Knickerbocker 
life  Ins.  Co.  ((}t.App.,N.  Y.) 474 

10.— Representations;  a  representation  on  the  lat  of 
October,  that  Insured  Is  In  good  health,  is  not  a  con- 
tinuing one,  so  as  to  avoid  a  renewal  given  on  Octo- 
ber 14th,  a  change  having  taken  place  In  health. 
Mutual  Benefit  Life  Ins.  Co.  v.  Hlgglnbotham  (Sup. 
a.,  U.S.)  16;  (In  full) 68 

U.— In  issue  of  paid-up  policy  premium  notes  cannot 
be  deducted  from  amount  of  policy.  Brooklyn  Life 
Ins.  Co.  V.  Dutcher(U.  8.  Sup.)  86 

12.— Benefit  of  new  policies  Issued  In  place  of  old  one 
surrendered  inures  to  party  entitled  to  benefit  of 
old  ones.    Barry  v.  Bnine  (Ct.  App.,  N.  Y.) 38 

13.— Policy  In  northern  company  held  In  confederate 
States,  tender  of  premium  to  agent  In  confederate 
States,  not  effectual  to  keep  alive  pollcv.  New  York 
Life  Ins.  Co.  v.  Davis  (U.  S.  Sup.)  (In  full) 49 

14.— Insurance  company  cannot  maintain  action  against 
one  wrongfully  killing  insured  person.  Mobile 
Life  Insurance  Co.  v.  Brame  (U.  8,  Sup.)  (in  full). . . -    84 

15  ~Pavmentof  premiums  to  agent  after  revocation  of 
authority  by  one  without  notice,  valid.  South .  Life 
Ins  Co.  v.  McCain  (U.  S.  Sup.) 168 

LOTTERIES.— Constitutional  provision  forbidding, 
does  not  affect  former  grants.  State  v.  Miller, 
(Sup.  Mo.)  (in  full) 346 

MAILS.— Congress  may  exclude  specified  matter  from, 
but  may  not  authorize  opening  sealed  packages  for 
evidence.    Matter  of  Jackson  (U.  8.  Sup.)  (in  full)..  448 

MALT  LIQUOR— What  is,  question  of  fact  for 
jury.    StaWB  v.  Starr  (Sup.,  Me.) 890 

2.— Lager  beer  presumed  to  be.  State  v.  Goyette  (Sup., 
r71.) 388 

MANDAMUS.— Rules  governing  allowance  of,  return 
to  appeal  from  canal  board  may  be  compelled  by. 
People  V.  Canal  Appraisers  (Ct.  App.,  N.  Y7) 868 

MARRIAGE.— Evidence  of,  general  conduct  and 
reputation  enough.  Procter  v.  Bigelow  (Sup.,  Mich.) 
(IT  C.)278;  (In  full) 287 

8.— Conflict  of  law,  marriage  null  by  law  of  domicile  of 
parties  when  invalid  If  made  elsewhere.  Sottomayer 
V.  De  Barros  (Eng.  Ct.  App.) 290 

MARRIED  WOMEN.— A  married  woman's  estate 
is  liable  on  a  promise  to  re{>ay  money  advanced  to  aid 
her  In  obtaining  such  estate    Harrington  t.  Bobert- 
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MARINE  INSURANCE.— Loss  caused  byoolllslon 
between  snips  of  same  owner  gives  underwriters  no 
claim  against  fund  paid  into  court.  Simpson  v. 
Tliompson  (Bng.  H.  L.) 251,350 

MARITIME  LAW.— Contract  for  the  use  of  a  wharf 
^  vessel  owner  Is  maritime  and  enforceable  In  rem. 
J&L  parte  Easton  (U.  8.  Sup.)  (In  full) 28 

2;— A  tug  towing  a  barge  is  liable  for  want  of  sltlU.  Bast. 
Transp.  Line  y.  Hope  (IT.  S.  Sup.) 36 

8.— Limit  of  liability  of  ship-owner  and  stipulators 
stated.     Sparrow  V.  Avery  (U.  8.  Hup.) 55 

4.— Owners  of  cargo  saved  from  lost  ship  must  contri- 
bute toward  life  salvage.  The  Specie  ex  Sarpedon 
(P.  a  A  Adm.  D^  Bng!) 68 

5.— Collision ;  vessels  in  motion  must  keep  out  of 
way  of  vessels  at  anchor.  Steamtug  Ehrman  v. 
Curtis  (U.S.  Sup.) 91 

6.— Collision ;  innocent  parties  entitled  to  full  compen- 
sation, except  there  is  inevitable  accident.  Steam- 
tug  Bhrman  v.  Curtis  (U.  S.  Sup.) 91 

T.—Partnershlp  firm  cannot  libel  vessel  owned  by  its 
members.    The  Benton  (U.  8.  Dist.)  (N.  C.) 98 

8.— Statutory  construction  of  acts  relative  to  agree- 
ments of  seamen.  U.  d.  R.  S.,  1 4611.  United  States 
V.  Brig Lathrop  (U.S.  Sup.) 132 

9.  —Collision  ;  facts  constituting  negligence  In  manage- 
ment of  boat.  Carpenter  v.  £a8t.  Tr.  0>.  (Ct.  App., 
N.  Y) ,   173 

10.— Ught  on  vessel,  temporanr  extinguishment  of.  no 
violation  of  statute  requiring  In  re  Bcllpse  (U.  S. 
Dist.) : r?. 193 

11.— Collision ;  defense,  freedom  from  faultgood  ;  rule 
as  to  compensation.  Steamboat  v.  Redeout  (U.S. 
Sup.) 233 

12.— Shipowners,  law  limiting  liability  of .  applicable  to 
foreign  vessels.  Levinson  v.  Go.  St.  Nav.  Co.  (U.  8. 
Clrc.T(ln  full) 286 

18.— Owner  of  ship  managing  is  liable  for  negligence  of 
captain  trading  independently  and  rendering  a 
share  o    profits.    Steel  v.  Lester  (Bng.  C.  P.  D.) 851 

14.— Collision,  rules  for  avoiding  applied;  common  law 
rule  as  to  negligence  applied.  Lord  v.  Hazeltone 
(Sup.,  Me.) 413 

15.— Bottomrv  bond,  may  be  given  on  cargo  as  well 
as  ship;  discharge  of  loan  if  utter  loss  of  vessel 
occurs  requires  total  loss.  Del.  Mut.  S.  Ins.  Co.  (U. 
8.  Sup.) 478 

MASTER  AND  SERVANT.-A  master  is  liable 
to  compensatory  out  not  punitory  damages  for  un- 
authorized willful  act  of  servant,  and  for  punitory 
when  he  authorizes  or  ratifies  the  act.  Bass  v.  CT. 
&N.  W.  Ry.  Co.  (Sup.,  Wis.) 38 

2.— Master  must  furnish  safe  machinery,  but  knowledge 
that  machinery  is  not  safe  precludes  emplovee  from 
recovering  for  injury  thereby.  Tol.  Wab.  &  W.  Ry. 
Co.  V.  Asbury  (Sup.,  Dl.) 91 

3.— Contract  to  float  logs  does  not  create  relation  of. 
Town  of  Pierpont  v.  Loveless  (Ct.  App.,  N.  Y.) 191 

4.— Common  employment.  Joint  railroad  station  em- 

Eloyees.  colaborers  so  as  relieve  employers  from  lla- 
ility  for  negligence  of  servants.  Swanson  v.  N.  B. 
Ry.  Co.  (Bng.  C^.  App.) 276,  812 

5.— Master  must  furnish  safe  machinery ;  defective  rail- 
road track ;  engineer  traveling  over,  not  presump- 
tively acquainted  with  defects.  Mehan  v.  S.  &  B.  R. 
R.  Co.  (Ct.  App.,N.  Y.) 374 

6.— Negligence  of  fellow  servant  gives  no  cause  of  action 
to  servant  against  master ;  need  not  be  employed  in 
same  particular  work  ;  *'  mining  boss"  and  '^driver 
boss '^ are  feilowb.  L.  V.  Coal  0>.  v.  Jones  (Sup., 
Pa.) 513 

MINING.— Mine  owner  not  liable  to  adjoining  owner 
for  natural  overflow  of  water.  Fletcher  v.  Smith 
(Bng.  H.L.) 136 

MISTAKE.— Must  be  of  fact  not  of  law  to  authorize 
recovery  of  money  paid.  Lambert  v.  Co.  of  Dixon 
(U.S.  Sup.) 263 

MORTGAG-E.~Intended  as  continuing  security  for 
future  Indebtedness  valid.  Brown  v.  Klefer  (Ct. 
App..N.  Y.) 74 

3.— Priority  of  security  not  affected  by  after  promise  to 
pay  gold.    Wallace  V.  Loomis  (U.  8.  Sup.) 131 

3.— Assumption  of,  taking  subject  to,  without  further 
words,  not  an  assumption.  Pish  v.  TQlman(8up., 
Mass  ) 276 

4.— Absolute  conveyance  to  secure  loan  Is;  power  of 
sale  under,  must  be  followed  strictly :  sale  on  less 
notice  than  mortgage  and  statute  requires  void; 
accounting  by  vendor  to  innocent  purchasers.  8hel- 
laber  V.  Robinson  (U.  8.  Sup.) 362 

6.— Construction  of  an  agreement  in  not  to  call  in 
principal  on  punctual  payment  of  interest ;  waiver. 
Keene  V.  Biscoe  (Eng.  C.  D.) 353 

6.— Absol  ute  deed  may  be  shown  to  be  by  parol.  Peugh 
V.  Davis  (U.  8.  Sup.) 373 

7.— Of  nrooertv  not  actuailv  or  Dotentiallv  in  nossession 


MORTGAGE  —  continued.  paoi  . 

8.— Discharged  from  record  by  mistake  may  be  rein- 
stated and  lien  preserved.  French  v.  Stone  (Sup., 
Mich.)(N.  C.) 419 

9.— Mortgagor  cannot  create  charge  on  lands  superior 
to  mortgage.    Saunders  v.  Dunman  (Eng.  Ch.  D.)..  472 

10.— Note  of  married  woman  binding  separate  estate  is 
not.    Third  Nat.  Bank  v.  Blake  (Ct.  App.,  N.  Y.)..  5U 

MUNICIPAL  BONDS.— The  presumption  exists 
that  they  were  issued  with  authority  and  are  valid. 
County  of  Macon  V.  Shores  (U.  8.  Sup.) 85 

2.— Limit  of  taxation  in  act  authorizing  issue  of,  does 
not  bind  holder  of  bonds.  United  States  v.  Clark 
Co.  (U.  S.  Sup.) 90 

3.— Bonds  in  aid  of  a  private  toll  bridge  are  for  public 

gurpose.    Commissioners  of  Dodge  v.  Chandler  (U. 
.Sup.) 90 

4.— Vote  for.  without  authority  of  statute,  does  not  au- 
thorize issue,  and  Legislature  cannot  afterward  make 
it  valid.    Barnes  V.  Lacon  (Sup.,  ni.) 9i 

5.— Voidable  bonds  valid  in  hands  of  bona  fide  holder,  void 
bonds  not;  bona  fide  holder  bound  by  recitals. 
Barnes  v.  Lacon  (Sup.,  HI.) 92 

6.— Bonds  Issued  by  order  of  county  court  without  author- 
ity of  town,  invalid  in  every  one's  hands.  County  of 
Bates  V.  Winters  (U.  8.  Sup.) 291 

7.— Appearing  on  their  face  to  be  issued  in  violation  of  the 
statute  authorizing  them,  void  in  hands  of  any  holder, 
and  the  Lc^rislature  cannot  make  them  valid.    Horton 

v.TownofThompson  (C».  App.,  N.  Y.) 884 

See  Constitutional  Latr,  81. 

MUNICIPAL    CORPORATIONa-Liabilltyfor     ^ 

flooding.    Inman  v.  Tripp 12 

2.— After  a  contract  for  street  improvements  is  madc^  the 

city  has  no  right  to  alter  it  oy  ordinance.    Addis  v. 

Citvof  Pittsburgh  (Sup.,  Pa.) 68 

8.— OrcUnanoe  of.  must  be  witliln  the  power  delegated  to 

city;  regulating  standard  of  weights  and  measures. 

City  of  Chicago  V.  Meker  (Cook Ck).  O.  a.)(N.C.) 79 

4.— Liable  for  Inluiy  from  defective  sidewalk  put  down  by 

land-owner.      City    of    Marquette  v.  deary  (Sup., 

Mich.) 114 

5.— City  of  Brooklyn;  when  common  council  agent  of  State 

and  not  of  city,  dtynot  liable  for  neglect  of  duty. 

N.  Y.,  etc.,  Lumber  Co.  v.  City  of  Brooklyn  (Ct.  App., 

N.  Y.).... ..: ..  188 

6.— Negligence;  liable  for  act  of  servant  in  doing  work  for 

private  property  owner.    Hall  v.  Mayor  (Eng.  Q.  B. 

7.— Not  liable  for  personal  injury  topupii  from  defective 
public  school  building.  Hill  v.  City  of  Boston  (Sup., 
Ma8s.)(N.  C.) 218 

8.— Powers  conferred  in  dtyconunon  council  cannot  be 
delegated  to  agent.  Birdsall  v.  Clark  (Ct.  App.,  N. 
Y.) 298 

9.— Negligence  of;  defective  highway;  no  liability  for  In- 
jury to  one  horse  radng.  McCarthy  v.  CUty  of  Port- 
Iand(Sup.,  Me.) 391 

10.— Surface  water ;  no  action  lies  against  dty  for  In- 
jury from  escape  of  surface  water  from  streets  result- 
ing from  change  of  grade.  Wakefleld  v.  Newell  (Sup., 
r!^I.)  (in  fuU) 863 

11.— Street  with  predpitous  depression  of  some  feet  is  un- 
safe, as  matter  of  law:  dty  negligent  and  liable  for 
Injury  from,  though  without  funds  to  repair.  Pere- 
deaux  V.  C.  of  Mineral  Pt.  (Sup.,  Wis.) 870 

12.— Power  of;  if  authorised  by  charter,  may  dose  liquor 
saloons  at  10  p.  m  Prest.  of  Plattevllle  v.  BeU  (Sup., 
Wis.) 871 

18.— Not  liable  for  failure  to  furnish  water  to  extinguish 
flres .  Talntor  v .  City  of  Worcester  (Sup . ,  Mass . )  (N . 
C.) 418 

14 .— Cohoee  construction  of  charter  of,  as  to  local  elections. 
People  v.  North  (Ct.  App.,  N.  Y.) 438 

15.— Negligence  by;  must  keep  public  places  safe  for  un- 
manageable animals.    Kennedy  v.  Mayor  of  N.  Y. 

(CrApp.,N.  Y.) : 454 

See  Constitutional  Law^  8S,  88;  New  York  Ciiy. 

NATIONAL  BANK.— Indebtedness  to.  for  more  than 
one-tenth  of  capital  stock,  recoverable ;  estoppel. 
Union  Gold  M.   (5o.  v.  Roch.  M.  Nat.  Bk.  (U.  8.  Sup.)  181 

2 .  —Transfer  of  shares .  A  shareholder  lias  power  to  trans- 
fer shares  and  directors  cannot  refuse  to  register  trans- 
fer. Johnson  v.  Laflin  (U.  S.  Giro.)  (0.  T.)  117  ;  (in 
fuU) 146 

8.— Usury  by;  jurisdiction;  set-off.  Hade  v.  McVay 
(Sup.,  Ohio)  (to  full) 410 

4.— Trial  of  matters  affecting,  when  It  should  be  in  Fed- 
eral courts.    In  re  Duryea  (U.  8.  Dist.) 473 

6.— National  currency  act  liberally  construed,  forfeit- 
ures not  favored  ;  usury  will  not  be  raised  out  of 
reasonable  charge  for  exchange.  Wheeler  v.  Un. 
Nat.  Bank.  (U.  8.  Sup.) 473 

6.— Mortgage  to,  note  of  married  woman  binding  sep- 
arate property  is  not.    Third  Nat.  Bk   v.  Blake  (<Jt. 

App..  N.*y.) 511 

See  Bank  Taxation^  4,  5 ;  Umry,  5. 

NATURALIZATION.-Chinese  not^ntitled'  to. 
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NAVIGABLE  STREAM.— Riparian  owuer  oannot 

Jipropnate.    Moore  y.  Jaol&soii  (2  Abb.  N.  C.)  211; 
wner  of  adjoining  land  above  obstruction,  not  en- 
titled to  action  for.    Blaokwell  v.  O.  C.  R.  R.  Co. 

(Sup.,  MaM.)  (N.  C.) 219 

See  Oojistitutional  Latw^  84,  SS;  lUparian  RigMg;  Water  Coune. 

NEGLIGENCE.— Boarding-houae  keeper  liable  to 
guests  for  negligence  of  serranta  in  care  of  prop- 
erty.    Smith  ▼.Read  (N.  Y.  0.  P.) 489 

2.— Contributory  Nboliokngb.  In  order  to  avoid  a 
recovery  on  the  ground  of  contributory  negligence 
the  piaintiirs  negligence  must  have  directly  con- 
tributed to  the  Injury;  facts  constituting.  Balti- 
more &  Port.  R.  R.  Co.  V.  Jones(8up.  Ct.,  U.  8.)...    16 

8.— Neglecting  endangered  property  to  save  life  not 
negligence  contributing  to  loss  of  property.  Bast 
Transp.  Line  V.  Hope  (tr.  S.  Sup.) 85 

4.— Proof  of  contributory,  In  defendant.  Mallory  v. 
Griffey  (Sup.,  Pa.) 36 

5.— As  a  rule,  degree  of  care  required  in  crossing  a  rail- 
road track  question  for  Jury.  Dolan  v.  Del.  &  Hud. 
(3anal  Co.  (Ct.  App.,  N.  Y.) 36 

6.— Neglecting  to  use  all  senses  when  about  to  cross  a 
railroad,  contributory  negligence.  Chi.  R.  I.  A  P. 
R.  R.  Co.  V.  Houston  (U.  8.  Sup  ) 91 

7.— Rule  as  to  adults  not  applicable  to  infante;  sending 
child  six  years  old  with  older  one  across  railroad 
track  not.  Chi.  &  A.  R.  R.  Co.  v.  Becker  (Sup., 
Ul.) 92 

8.— When  death  is  by  a  wrongful  act  of  defendant,  con- 
tributory negligence  no  defense.  MatthewsT.  War- 
ner (Sup.  Ct.  App.,  Va.) 114 

9.— Passenger  on  railroad;  not  contributory,  to  ride  in 
acaboose  car.  Oeed  v.  Penna.  R.  R.  Co.  (Sup.,  Pa.) 
(in  full) 364 

ID.— Slight,  will  not  prevent  recovery.  Griffin  v.  T.  of 
Willow  (Sup..  Wis.) 870 

U.-- Of  driver  of  private  carriage  imputable  to  owner. 
Priedeuux  v.  C.  of  MlneralPt.  (Sup.,  Wis.) 870 

]2.— Crossingin  frontof  moving  train  is.  Grows  v.  Me. 
CJent.  R.  R.  Ck).  (Sup.,  Me.) 890 

18.— Offering  dog  at  large  candy  is  not.  Lynch  v.  Mc- 
Nallv  (Ci.  App.,N.  Y.) 414 

14.— Defense  in  action  against  railroad  for  animal  killed. 
Curry  V.  C.  &N.  W.  Ry.  Co.  (Sup.,  Wis.) 480 

15. — Attempts  to  preserve  one's  own  property  when  in 
danger  is  not;  exercising  reasonable  prudence  is 
not.    Rexterv   Starln  (Ct.  App.,  N.  Y.) 454 

16.— Railroad  killing  cattle;  turning  cattle  in  fleld  defect- 
ively fenced  is.  Dayt.  &  M.  R.  R.  Co.  v.  Mlama 
Co.  Inf.  (Sup.  Com.,  Ohio) 472 

17.— Damages.  No  damages  can  be  recovered  for  death 
where  killing  is  in  self-defense.  March  v.  Walker 
(Sup., Tex.) 113 

18.— EviDBMOE.  Firing  neighboring  building  by  sparks 
from  stove ;  evidence  of.  Briggs  v.  New  York  Cent., 
etc.,  R.  R.  Co.  (Ct.  App.,  N.  Y.) .174 

19.— Facjts.  When  rule  as  to  dependent  upon  facts  of 
case.  Jackson  v.  Metropolitan  Railway  Co.  (H.  L.) 
(C.  T.) , 21 

20.— Indirect  (^omsbquenoes.  Wrong-doer  liable  for 
consequence  of  act  caused  by  third  person.  Clark 
V.Chambers  (Eng.  Q.  B.  D.)  (N.  C.)458:  (In  full)....  606 

21.— PUBLIG  OnriCER  not  liable  for  in  discharge  of 
official  duty.  Brennan  v.  Guard  of  Limerick  (Ir.  Q. 
B.D.)  (N.C.) .....^.  279 

22.— Railroaj).  Absence  of  flagman  usually  stationed 
at  street  crossing  is  negligence.  Dolan  v.  Del.  k 
flud.  Canal  Co.  (Ct.  App.,  N.  Y.) 86 

23.— Trains  running  where  stock  is  at  large  at  high  rate 
of  speed  is ;  through  towns  faster  than  legal  rate  is ; 
leaving  stock  at  large  is  not  contributory  negligence. 
Chi.&A.R.  R.  Co.  v.Engle(Sup.,  111.) .  ..T:..T OS 

24.— Trains  running  faster  than  legal  rate  is.  Chi.  & 
A.  R.R.O).  V.  Becker  (Sup.  111.) 92 

25.— Backing  train;  overshooting  platform  at  station 
without  notice  is;  passenger  attempting  to  leave 
train  overshooting  platform  is  not  negligent.  Taber 
V.  Delaware,  etc.,  R.  R.  Co.  (Ct.  App.,  N.  Y.) 109 

26.— Company  liable  to  passenger  for  injury  from  dan- 
gerous stairway  in  station.  Beard  v.  Conn.  &  P.  R. 
R.  R.  Co.  (Sup.,  Vt.)  (N.C.) 888 

2T.— Station  platform  being  icy  Is ;  going  on  platform 
not  contributory.  Weston  v.  N.  Y.  B.  R.  R.  Co.  (CJt. 
App.,N.Y.) :..    415 

28.— Porter  shutting  carriage  door  upon  hand  of  pas- 
senger not.    Maddox  v.  1j.  C.  &  D.  Ry.  Co.  (Eng.  C. 

_    P.6.)(N.  C.).... ..!7....  458 

29.— Respondeat  Superior.  Contractors  with  city 
.liable  for  negligent  acts  rendering  city  responsible; 
evidence.  City  of  Rochester  v.  Montgomery  (CJt. 
App.,  N.  Y.) 214 

80.— City  liable  for  act  of  company  constructing  public 
water  works.  Butler  v.  City  of  Bangor  (Sup.,  Me.) 
4K ;  see,  also,  City  of  Erie  v.  Caulkins  (Sup..  Pa.).  .  436 

31  -^afb  Deposit  Companies.  Evidence  of  negligence. 
Safe  Deposit  Co.  v.  PoUock  (Sup. ^a.)  (in full).  ...  288 

*'~;f  <^»ACB  Water  from  streets.  Wakefield  v.  New 
^    (Sup.,  R.  I.) 2)ft2 


NEQLIQENCE  -  Continued.                                     paob. 
vation  cannot  recover.    Gramlich  v.  Wurst  (Sup., 
Pa.)  (N.C.) 199 

84.— User.  Decay  of  wire  fence ;  death  of  cattle  caused 
by  pieces  of:  taken  while  grazing, _glves  right  of 
action.    Perth  v.  Bowling  Iron  Co.  (Eng.  C.  P.  D.)..  256 

36.— User  or  Lands.  IJability  of  owner  of  land  for 
damages  caused  by  negligent  user  of;  artificial 
mound ;  throwing  water  on  neighbor's  land.  Hurd- 
manv.N.  B.  RyTOo.  (Eng.  Ct.  App.)  (In  full) 460 

See  AU  of  Ood ;  AninuUs ;  Carrier  of  Fcmenoers;  Matter 
and  Servant;  Municipal  Gorporatione;  ProjBimate  and 
R^nouCauK. 

NEOQTIABLE  INSTRUMENT.. -Agreemente 
made  by  Indoner  with  maker  ;  not  admissible  to 
impeach  presumptive  contract  against  bona  fide 
holder.  Brown  v.  Spofford  (U.S.  Sup.)  (in  full) 31 

2.— Bill  of  exchange ;  what  drawer  of,  may  recover  from 
acceptor  dishonoring.  Re  Gen.  So.  Am.  Co.,  etc. 
(Bng.Ch.  Div.) - US 

8  —Check  transferred  14  months  after  date,  sufficient  to 
put  transferee  in  iuquirv ;  what  sufficient  to  relieve 
from  further  inquiry:  bankruptcy.  0)wingY.  Ait- 
man  (a.  App.,  N.  Y.) 138 

4.— Possession  of  bank  check  by  rightful  owner  without  in- 
dorsement of  pa3ree  does  not  authorize  payment;  cua- 
tom  does  not  alter  rule.  Dodge  v.  Nat.  Ezch.  Bk.  (Sup. 
Com.,  Ohio.) :.  184 

5.— Bonds.  Mimidpal  bonds  with  over  due  coupons,  not 
dishonored  paper,  so  as  to  let  in  defense  against  oona 
fide  holder  ;  rights  of  such  holder;  purchaser  for  less 
than  par  mAj  recover.  Oomwell  v.  County  of  Sac  (U. 
a  Sup.)25i;  (infull.) 254 

6.— Failure  of  independent  consideration  not  defense  to. 
Brice  v.  CJarter  (Ct.  App.,  N.  Y.) 298 

7.— Indorsement;  unauthorised  interference  of  postal  au- 
thorities preventing  presentment  for  payment  does  not 
release  indorser.    Pier  v.  Heinrichshofen  (Sup.,  Mo.)..  815 

8.— Stolen  securities;  purchaser  in  good  faith  protected.  D. 
M.  Ins.  Co  V.  Hatchfleld  (Ct.  App..  N.  Y.) 415 

9.— Indorsement  of,  by  bankrupt  after  bankruptcy  valid. 
Hersey  V.  Elliot  (Sup.,  Me.)  (N.  C.) 488 

10.— Holder  for  value,  transferred  on  payment  for  prece- 
dent debt  not.    Potts  V.Meyer  (Ct.  App.,  N.  Y.)..  ..    475 

11.— Note  with  place  of  payment  left  bhink  to  be  filled  in. 
Woodward  v.  Green  (Sup.  App.,  Va.) 512 

12.—  Township  warrants  to  bearer  are  not.  T^.  of  E. 
Union  V.  Kyan  (Sup., Pa.) 518 

13.— Indorsement;  when  subsequent  one  discharges  prior. 
Howe  Mach.  Co.  ▼.  Hadden  (U.S.  Circ.) 518 

See  Bank  Check ;  BankruptcUy  28,  24,  128 ;  BfZZ  of  Ex- 
change ;  Indorsement;  PrvmUenry  Note;  ;Suret]/BMp,14. 

NEW  YORK  CITY.—  Removal  from  poUce  force ; 
^'conduct  unbecoming  an  officer;''  title  to  office.  Peo- 
j^ev.Bd.of  Police  (Ct.  App.,  N.  Y.) 416 

2.— Ordinance  of  Board  of  Health  forbidding  sale  of  adul- 
terated milk,  held  valid.  Kolinsky  V.  People  ((^.  App., 
N.  Y) .  .  483 

8.— Removal  of  subordinate  employee  of  city  without  cause, 
allowed.    People  v.  Fire  Com'rs  (Ct.  App.,  N.  Y.) 484 

NUISANOE.— An  increased  noise  and  vibration  caused 
by  increase  of  machinery  entitles  to  injunction. 
Heather  v  Parden  (Eng.  Ch.  D.) ...    17 

2.— Owner  renting  house  for  bawdy  house,  liable  to  adjoin- 
ing owners;  rule  of  damages.  Givens  v.  Van  Studde- 
ford  (Ct.  App.,  St.  Louis) 98 

8.— Claim  that  It  is  neoeesaiy  to  enable  performance  of 
dutiesimposedbylaw,  no  justification.  Attomey-(?en- 
eral  V.  Gas  (Do.  (Eng.  Ch.  Div.) 172 

OBSCENE  LIBEL.— Words  of  libel  must  be  set  out  in 
indictment.    Regmav.  Bradlaugh  (Eng.  Ct.  App.)...  812 

OFFICIAL  TERM.— If  no  time  fixed,  begins  to  run 
m>m  date  of  appointm^it.  Atty. -(General  v.  Love  (Ct. 
Er.,  N.  J.)(N.  (5.) 419 

OFFICER.— Notice  must  be  taken  of  authority  of. 
HawlSiis  V.  United  States  (U.S.  Sup.) ...    34 

2.— Deputy  derk  of  Federal  Court  not  employee  of  gov- 
ernment.   United  States  v.  Meigs  (U.  S.  Sup.) 182 

8 .  —Paid  in  fees  cannot  diarge  public  for  wages  paid  assist- 
ants.   Hartwellv.  Milwaukee  (Sup.,  Wis.) 251 

PARDON.— Conditions  may  be  annexed  to  and  enforced. 
Arthur  V.  Craig  (Sup.,  Iowa.)  (N.C.) 489 

PARENT  AND  QHILD.— Parent  not  liable  for  main- 
tenance of  infant  by  volunteer.  Tincray  v  Tincray 
(Sup.,  Tenn.) ^ 98 

PARTIES.— In  foreclosure  claimant  adverse  to  mort- 
gagor, is  not.  City  of  Alexandria  v.  Fairfax  (U.S. 
Sup.) 188 

2.— Defect  of,  when  defense  of  defect  of  parties  plain- 
tiff vrill  not  lie ;  trust ;  specific  performance.  BIs- 
sell  v.  Heyward  (U.  8.  Sup  ) 181 

8.— Foreclosure  action,  construction  of  2  R.  8.  191,  §f 
152-154.    Scofleld  V.  Dosher  ((».  App.,  N.  Y.) 415 

4.— Town,  action  against  ex-supervisor  for  failure  to 

account  for  tnim  mnnAva  rnnnthA  In  name  of  town. 
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PARTNERSHIP.— Partners  are  liable  for  each 
other's  torts  in  partnership  buslDees.  But  partner  sell- 
iog  his  Interest  in  firm  not  liable  for  misrepresenta- 
tion by  copartner.  8cb  wabaoker  v.  Riddle  (Sup.,  111.)    92 

2.— Debt  owing  to  firm  cannot  be  applied  to  pay  Indl- 
▼idual  partner's  Indebtedness.  Cotzhausen  y.  Judd 
fflup.,  Wis.)  261 

8.— Dissolution:  each  partner  may  use  trade  name. 
CJondyy.  Mitchell  (Bng.Ct.App.) 251 

4.~Airreement  for,  not  completed  does  not  constitute. 
Meyer  ▼.  8chacher(En|c.  Ch.  D.) 271 

5.— Attachment  and  execution  a^lnst  one  partner  in  Arm 
debt,  does  not  hold  Arm  property.  Staats  v.  Brls- 
tow(Ct.  App.,  N.  Y.) 334 

•."-Agreement  oonstitutins;  advance  by  way  of  loan, 
lender  to  share  in  profit.  Bx  parte  Delhasse  (Bng. 
Ct.  App.) 372 

7.— Construction  of  contract ;  part  owners  not  partners. 
Chapman  T.  Eames  (Sup. ,  Me.) 413 

8.~Partner*s  private  debt ;  firm  funds  applied  to,  not 
recoverable  back.     Bloodgett  v.  Sleeper  (Sup.,  Me.)  418 

9.— Retiring  partner  liable  for  debts  of  firm,  not- 
withstanding a^rreemeut  between  partners  and  that 
firm  has  assets;  release  of  security  by  creditor  does 
not  relieve  from  liability.  Ransom  v.  Tayler  (Sup. 
Com.,  Ohio) 471 

10.— Carrier  not  relieved  from  liability  because  shipper 
violates  law  against  fictitious  firms.    Wood  v.  Erie 

By.  Co.  (Ct.App.,N.Y.) €14 

Bee  Bankruptcy,  103-110. 

PATENT  RIOHT  NOTES.-A  State  law  requiring 
notes  given  for  patent  rights  to  state  that  fact,  un- 
constitutional. Woolen  V.  Banker  (U.  S.  C,  8.  D., 
Ohio)  (In  full)  72;  also,  State  v.  Lock  wood  (Sup., 
Wis.)  332;  and  contra^  Haskell  v.  Jones  (Sup.,  Pa.). . .  207 

2.— Kon-negotlable  note  not  Included  in  act  in  relation 
to.    State  V.  Brower(Sup.  Com.,  O.) 134 

PAYMENT.— Of  less  than  claimed  on  unliquidated 
debt  if  accepted  discharges  debt ;  claim  against  gov- 
ernment.   Baird  v.  United  States  (U.  S.  Sup.) 283 

2.— Promissory  note,  acceptance  of  new  note  of  firm 
then  dissolved  bv  death  for  valid  old  note  of  firm 
does  not  cancel  old  note.  First  Nat.  Bk.  v.  Morgan 
«3t.  App.,N   Y.) 368 

8.— On  note  not  indorsed  thereon  will  be  allowed,  not- 
withstanding stipulation  to  the  contrary.  Kasson 
V.  Noltner(Sup.,  Wis.) 430 

PERSONAL  PROPERTY.-Rlghts  of  action  ex 
delictu  are  not.    Gibson  v.  Gibson  (Sup.,  Wis.). 38 

PLEADING.— Nul  tlel  corporation  cannot  be  pleaded 

collaterally.    County  of  Macon  v.    Shores  (IT.  S. 

Sup.) 35 

2.— Complaint  stating  only  conclusion  of  law^ot  sufli- 

olent.    Sheridan  v.  Jackson  (Ct.  App.,  N.  Y.) 101 

8.— Complaint  Joining  legal  and  equitable  claim,  ground 

of  dismissal.    Thornton  v.  St.  P.  &  Ch.  Ry.    Co. 

(Ct.  App.,N.  Y.) 374 


PRACTICE.— In  Federal  courts,  depositions  not  gov- 
erned by  requirement  assimilating  practice  to  that  of 
State  courts.  Sage  v.  Tauszky  (XT.  S.  C,  S.  D., 
Ohio) 83 

2.— Printing  opinion  below  in  case  in  Ck>urt  of  Appeals, 
necessary.  Bastable  v.  City  of  Syracuse  (Ct.  App., 
N.Y.) 188 

3.— Under  new  Code  allowed;  supplemental  answer 
under  1674  discretional  and  not  appealable.  Spears 
v.  Mayor  of  New  York  (a.  App.,  N.  Y.) 164 

4. —Reversal  of  judgment  for  lack  of  evidence.  U.  S. 
T.Clark  (IT.  8.  Sup) 268 

5.— Action  pending  a^^nst  corporation  terminated  by 
dissolution.  Sturgis  v.  Vanderbilt  ((?t.  App.,  N. 
Y.) 882 

6.~Def endant  failing  to  file  cross-bill  has  no  claim  for 
affirmative  relief.    McPherson  v  Cox  (U.  B.  Sup.).  373 

7.— General  exceptions  too  vague.  Krekeler  v.  Thaule 
(Ct.  App.,  N.Y.) 374 

8.— Service  or  summons,  plaintilf  may  prove  ;  olfer  of 
Judgment ;  irregularity.  White  v.  Bogart  (Ct.  App., 
N.Y.) .....416 

9.— Authority  to  sue  must  be  proved.  Scofield  v.  Dos- 
cher  ((3t.  App.,N.  Y.) 416 

10.— Objection  to  proof  of  title  not  founded  on  defect 
in  complaint  when  not  available.  Rlddell  v.  N.  Y. 
C.,etc.,R.  R.  Co.  (Ct.  App..  N.  Y.) 464 

0ee  Appeal;  Arrest  and  Bail :  Bankruptcy^  7,  13, 18 ; 
OaoM ;  Receiver;  Reference ; Removal  of  Cauae;  TriaL 

PRE-EMPTION.— Right  to,  cannot  be  obtained  by 
intruder  on  lauds  of  another.    Atherton  v.  Fowler 


(D.  S.Sup.). 


208 


PROMISSORY  NOTK— Conditional  note;  credits 
on :  payment;  agency.    JUowe  Machine  Co.  v.  Slmler 

(8up:rind.) 864 

See  NegoUatjle  Inetrument, 

PROPERTY.— Seat  in  N.Y.  Cotton  Exchange  is.  Rit- 
terbond  V.  Bagget  (N   Y.  Superior  Ct.) 


20 


PAOB. 

PROXIMATE  AND  REMOTE  CAUSE,  A 
railroad  collision,  caused  by  an  engineer's  failure 
to  see  a  landslide,  caused  the  oil  on  one  train  to  take 
fire  and  float  down  a  stream  that  ran  beside  the 
track,  and  set  fire  to  plaintiff's  adjoining  propertv. 
Held,  that  cause  was  too  remote  to  entitle  plaintiff 
to  recover.  Hoag  v.  Lake  Shore  R.  R.  Co.  (Sup.  (?t., 
Pa.)  17;(Infull) 186 

2.— Damage  caused  by  fire  set  in  adjoining  field  by  en- 
gine sparlu  not  too  remote.  Houston,  etc.,  R.  R. 
Co.  v.McDonough(Sup.,Tex.) 815 

3.— Burning  of  boat  by  straw  piled  on  it  and  set  fire  to 
by  negligence  not  too  remote.  Rlddell  v.  N.  Y.  C, 
etc.,R.R.Co.  (Ct.  App.,  N.  Y.) 465 

4.— Wrong-doer  liable  for  consequences  of  act  from  in- 
tervention of  another.  Clark  v.  (Cambers  (Bng.  Q. 
B.  D.((N.  C.)468;  (in  full) 506 

PUBLIC  LANDS.— Patent  of,  passes  title  free  from 
control  of  government :  patent  improperly  granted 
can  be  canceled  only  by  court ;  fraud  or  mistake 
ground  for  relief;   ore-emption  pre-emptor  must 

f>rove  settlement ;  effect  of  decision  of  secretary  of 
nterior.    Moore  v.  Robblns  (U.  S.  Sup .) 482 

PUBLIC  POLICY.— ContracU  void  by,  will  not  be 
enforced  ^agreement  as  to  pardon  of  accomplice  tes- 
tifying.   Wlghtv.  Rindskopf(Sup.,  Wis.) 2U 

RAILRQAD.— Railroad  company  taking  possession 
oiTand  without  right  liable  fn  trespass;  rule  of  dam- 
ages.   Blesch  V.  C.  A  N.  W.  Ry.  (3o.  (Sup.,  Wis.). . .      38 

2.— Running  expenses ;  injuries  done  to  property  in 
operating  mortgaged  railroad  part  of.  Smltn  v. 
Eastern  R.  R.  Co.  (Sup.,  Mass.) 282 

8.— Ticket  entitles  to  ride  but  in  one  direction.  Keeley 
v.B.  &M  R.  R.  Co.  (Sup.,  Me.)  (in  full) 886 

4.— Company  bound  to  keep  approaches  to  stations 
safe:  icy  platform.  Weston  v.  N.  Y.B.  R.  R.Co. 
(Ct.App.,  N.Y.) 416 

6.— Fencing  line  ;  when  fence  division  one,  company  and 
land-owner  under  same  duty  to  keep.    Dayton  &  M. 

R.  R.  Co.  V.  Miami  Co.  Inf.  (Sup.  Com.,  Ohio) 472 

See  CoruMtutional  Law,  iO^  41. 

REAL  ESTATE.— Life  tenant  of  lands  coveringcoai 
mine  cannot  take  coal  from  mine  not  opened,  west 
MorelandsCoalCo.'s  Appeal  (Sup.,  Pa.) 68 

2.->Covenants  of  grantee  limiting  use,  when  enforced. 
Lottimerv.  Livermore  (Ct.  App.,  N.  Y.) 874 

8.— Notice  of  title,  open  possession  operates  as.    Noyes 

V.Hall  (U.S.  Sup.) ...  802 

See  Advene  Possession ;  Boundaries;  CovenanL 

RECEIVER.— Action  against,  foreign  not  maintaina- 
Dle.    Burton  V.  Barbour  (Sup.,  D.  C.) 172 

2.~Of  Federal  court ;  State  court  can  enjoin  railroad 
receiver  from  obstructing  public  street  and  enforce 
injunction  by  punishment ;  powers  of  receiver  lim- 
ited by  charter  of  company.  Safford  v.  People  (C 
T.)  179;  (Sup.,  111.)  (in  full) 209 

8.— Appointed  in  another  State  will  be  recognized  as 
against  citizen  of  court's  own  State.  Bagley  v.  At- 
lanta etc.,  R.  R.  (3o   (Sup., Pa.) 864 

RECORDING- ACTS.~Presumptlon  of  delivery  from 
recording  rebutted  oy  failure  to  take  possession. 
Knowlesv,  fiamhardt  (Ct.  App.,N.  Y.) 164 

2.— To  be  protected  by  purchaser  must  be  one  in  good 
faith  and  without  notice.  Wells  v.  Ross  ((7t.  App., 
N.Y.) ..  878 

REFERjENCE.— Essential  prerequisite  to  order  for 
sale  oflunatic's  estate.  Matter  of  Talentine  (C?t. 
App.,N.  Y.) 183 

2.'-Fraua  In  obtaining  assessment  of  damages  bv  referee 
invalidates;  evidence  of.  Jordan  v.  Volkenning 
(Ct.  App.,  N.  Y.) 174 

RELIGIOUS  QORPORATION.-May  not  convey 
lands  held  adversely.  Christie  v.  Gage  ((7t.  App., 
N.Y.) : ..:..    86 

REMOVAL  OF  CAUSE,- Under  act  of  1875 ;  cross 
Dill  among  defendants  wm  not  prevent.  Tarver  v. 
PickllnOup..  Ga.). 816 

2.— Act  of  1876,  •  2.  Decision  of  case  must  be  shown  to 
depend  on  construction  of  law  or  Constitution  of 
United  States.  Little  York  Co.  v.  Keyes  (U.  S. 
Sup.) 182 

8.— Manipulation  of  Stato  law  so  as  to  prejudice  individ- 
ual gives  no  right  to  remove  to  Federal  courts.  Pe- 
tition of  Wells  (U.  S.  CIro.)  (in  fuU) Ill 

4.— Act  of  1867.  Corporation  entitled  to  benefit  of,  and 
its  officers  may  sign  and  verify  the  necessary  papers 

(Ct.  App.,N.  Y.) :. :..\:r...  m 

REPLEVIN.— Property  taken  under  wamnt  for  tax 
against  plaintiff  not  repleviable.  T.  &  L.  R.  R.  Co. 
V.Kane  (Ct.App.,  N.Y.) 264 

REPRESEJ!TJ.4TI0^5.-Astoc^^^^^^ 
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RESPONDEAT  SUPERIOR.— Danaeroua  work ; 
Id  contract  necessary  to  be  performed  by  blast!  ns. 
principal  liable.  City  of  Jolletv.Harwood  (Sup.,Iir)  173 

2.— Employment  of  contractor  by  day  does  not  make 
employer  liable  for  his  nesrligence.  Harrison  y.  Col- 
lins (Sup.,  Pa.)(N.  0 396 

RESTRAINT  OF  TRADK-Covenant  not  to  dis- 
close trade  secret  not  i  n .  Hoac  y .  Darley  (Bng .  Oh . 
D.) 878 

REVENUE  LAWS.— Not  penal  so  as  to  require 
strict  construction.  Lilianthal  t.  United  States 
(U.  S.Sup.) 153 

RIPARIAN  RIQHTS.-Navigation  of  river  above 
tide  is  not  a  public  right  and  owner  of  adjoining 
land  may  impede  it.  Orr  Ewing  v.  Oolquhoun 
(Bng.  H.  L.) m 

SAFE  DEPOSIT  COMPANIES.-Liability  of,  for 
loss;  evidence  of  negligence.  Safe  D.  Ck>.  v.  Pollock 
(Sup.,  Pa.)  (in full) 283 

SALE  OF  PERSONAL  PROPERTY.- What 
facts  will  support  claims  for  false  representation  : 
cargotoarrive.    Schroeder  v.Mendl  (£ng.  (X.  App.)    37 

2.— Delivery.  Possession  of  growing  crops  sold  on. 
without  vendee  taking  manual  possession ;  manual 
delivery  of  ponderous  articles  not  required ;  sale 
fraudulent  If  possession  retained  by  vendor.  Tlch- 
ner  V.  Mcaelland  (Sup.,Ill.> flS 

3.— Vendor's  lien  on  goods;  delivery  by  transfer  on 
warehouse  books.  Gricev.  Richardson  (Bng-  P.O.).  102 

4.— Delivery  to  carrier  of  goods  ordered  to  be  shipped  is 
dellverybut  not  acceptance;  evidence  of  accept- 
ance,   w.  S.  Plate  Co.  V.  Green  (Ct.  App.,  N.  Y.)..  254 

6.— Vendor  retaining  title  untfl  payment ;  execution  of 
lease  does  not  alter  contract.  Greer  v.  Church  ((jt. 
App.,  Ky.)(N.  C.) 290 

6.~Contract  for  lease  and  sale  of  sewing  machine;  usage 
sanctioning  such  contracts  not  unreasonaUe.  Ex. 
parte  Singers.  M.  Co.  (Ir.  Ct.  B'kruptcy,)(N.  C.)....  399 

7 .  —Sale  of  article  to  arrive,  valid .  Lawrence  v .  Gallagher 
(a.  App.,  N.  Y.) 415 

8.— liquor  and  labels,  labels  delivered,  part  delivery. 
Garfleldv.  Paris  (U.S.  Sup.)  (in  full.) 467 

SALE  OF  REAL  ESTATE.— Compensation  from 
vendor  not  aUowed  f6r  discoverable  defect.  Bfanson  v. 
Thacher  (Eng.  CJt.   App  )  (N.  C.) 299 

2.— Caveat  emptor  as  to  one  in  possession.  Bldwell  v. 
Evans  (Sup.,  Pa.)    518 

SARATOGA  SPRINGS.— Construction  of  charter  of. 
People  V.  Wood  (Ct.  App.,  N.  Y.) 57 

SCHOOLS.— ^'^^'^  pupil  may  and  may  not  elect  as  to  his 
studies.    People  v.  Van  Allen  (Sup.,  111.) 815 

SEDUCTION.— Of  daughter,  action  lies  by  administra- 
tor for.    Noice  v.  Brown  (Sup.,  N.J.) 171 

SERVICE.— Upon  officers  of  corporation,  binds  corpora- 
tion; service  on  Virginia  munidpal  corporation.  City 
of  Alexandria  V.  Fairfax  (U.  S.  Sup.) 183 

2.— Of  summons  on  non-resident  of  Oregon  by  publication; 
defects  in  affidavit  do  not  invahdate  collaterally. 
Pennoyer  v.  Neff  (U.  8.  Sup.) 161 

3.— Of  process;  Federal  Supreme  Court  by  rule  may  fix 
manner  of.  Levinson  v.  Oc.  St.  Nav.  Co.  (U.  S.  Circ.) 
(to  full.) 286 

SET-OFF.— Savtog  bank  deposit  allowable  against  mort- 
gage neld  by  tosolvent  bank.  Matter  of  N.  A.  S.  Bk. 
V.  Tartar  (N.Y.  Sup.)  (N.  C.) 318 

2.— Penalty  for  usury  by  national  bank  cannot  be  in  other 
actions.    Hade  v.  McVav  (Sup.,  Ohio)  (in  full.) 410 

3.— Value  of  bond  left  with  bank  as  collateral  and  stolen, 
not  agatost  note.  W.  Sav.  Bk.  v.  Jackson  (Sup.,  Me.)  452 

SHIPPINGr-Oanal  boat,  a  vessel  within  New  York 
State,  lien  law;  lien  on  boat  not  imposed  by  personal 
judgment  etc. ;  steamboat  navigating  western  lakes 
Ktog  V.  Gfreenway  ((^.  App.,  N.  Y.) 164 

SLANDER.— Charge  of  stealing  from  town  is  actlona- 
We.  Hayesv.  Ball  (Ct.  App^N.  Y.) 284 

2.— Mitigattog  circumstances  must  be  pleaded.  Wlllover 
V.  mil(Cf.  App.,N.  Y.) 314 

SPECIFIC  PERFORMANCE.-WherewIllfu  error 
in  deed  of  umd  contracted  to  oe  conveyed  exists,  per- 
formance accordtog  to  contract  will  be  decreed.  Wilson 
V.  Van  Pelt  (Ct.  App..  N.  Y.) 109 

2.— Underlease;  waiver  of  objection  to  title  covenants  not 
to  underlet,  etc.;  when  grantee  has;  re-entry:  merger; 
reversion.    Hyde  v.  Warden  (Eng.  C?t.  App.) 291 

STATUTE  OF  FRAUDS.-Agreement  signed  by 
the  party  to  be  charged .  The  recognition  of  the  agree- 
ment as  binding  in  other  writings  is  a  sufficient  sign- 
tog,  and  parol  proof  is  admissible  to  establish  the  con- 
necUon  of  the  writtog.    Beckwith  v.  Talbot  (Sup.  Ct., 

„    F't?*^ 1^ 

».— Subsequent  part  delivery  of  personal  property  takes 
saleoutof.    Gaslto  v.  Penney  (Sup.,  Mton.) 87 


STATUTE  OF  FRAUDS -Oonttoued.  paox. 

3.— Memorandum  required  must  furnish  evidence  of  a 
complete  and  practical  fLgreement;  part  perform- 
ance must  be  shown  clearly.  Williams  v.  Morris  (U. 
8. Sup.) 50 

4.— When  parol  gift  of  real  estate  will  be  enforced  ; 
evidence  required  to  take  out  of  statute.  Worth  v. 
Worth  (Sup.,  m.)   98 

5.— Promise  to  indemnify  sheriff  making  levy  not 
within.  Heldenheimerv.  Johnston  (Ct.  App.,  Tex.)  114 

6.— Party  performing  verbal  contract  void  by,  entitled 
to  recover  on  quantum  meruit.  Towsley  v.  Moore 
iSup.  C3om.,Ohio) 134 

7.— Burden  of  proof  against  plaintiff  upholding  con- 
tract; void  contract  of  sale  not  made  valid  oy  act 
not  vesting  title  in  vendee.  Bacon  v.  Bccles  (Sup., 
Wis.) 261 

8.— Parol  promise  to  pay  debt  of  another  out  of  funds 
to  be  received  is  not.  Justice  v.  Tallman  (Sup., 
Pa.) 280 

9.— Assumption  In  pursuance  of,  an  act  of  assemblvof 
a  statutory  liability  of  another  not  within;  consider- 
ation. Pittsburg,  F  W.  &C.  By.  Co  v.  Stokes  (Sup., 
Pa.) .  815 

10.— Sale  of  land,  sale  of  standing  timber  is,  and  void  if 
by  parol.    Daniels  v.  Bailey  (Sup.,  Wis) 3T1 

11.— Sale  of  personal  property,  conditional  acceptance 
by  agent.    Kebble  v.  Gough  (Eng.  Ct.  App  > 872 

12.— Agreement  to  pay  attorney  out  of  proceeds  of  land 
to  be  sold  not  void  by.  McPherson  v.  Cox  (U.  8. 
Sup.) 378 

13.— Sale  of  personal  property,  memorandum  need  be 
signed  by  party  to  be  charged  only.  Mason  v 
Decker  ((3t.  App.,  N.  Y.) 873 

14.— Sale  of  goods  part  delivery:  liquor  with  labels 
therefor  were  sold  to  defendant  in  New  York,  he 
taking  the  labels;  the  liquor  was  sent  to  Michigan. 
Held  to  be  for  Jury  to  say  whether  the  labels  consti- 
tuted a  part  of  the  goods  sold.  Garfield  v.  Paris  (U. 
S.Sup.)  373;  (in  full) 4fl7 

16.— Contract  not  to  be  performed  within  a  year  must 
affirmatively  appear  so  to  avoid;  variance  by  subse- 
quent verbal  agreement  when  binding.  Walker  v. 
Johnson  (U.  8.  Sup.) 482 

16.— Promise  to  pay  deot  of  another,  representation  of 
commercial  agency  as  to  credit  is  not.  Sprague  v. 
Dun  (Phila.C.P.)  (N.  C.) 400 

STATUTE    OF  LIMITATIONS.- Payment   by 

principal  on  note  prevents  statute  running  as  to 

surety.  Schendel  v.  Gales  (C%.  App.,Md.2  (N.CI).  .  450 
2.— Promise  to  husband  of  deceased  owner  of  note  stops 

statute  running.    Keely  v.  Wright  (Sup.,  Pa.) 436 

3.— Surety  rights  of,  when  surety  may  not  plead,  though 

principal  can  :    right  of   surety    after  payment. 

Reeves  V.  Kalliam  (Sup.,  Fla.) 435 

4.— In  fraud,  runs  from  discovery  of.    Penob.  R.  B.  Ck>. 

V.  Mayo  (Sup.,  Me.) 463 

6.  —Does  not  run  on  suit  commenced  and  abated  by 

death.    Evans  v.  Cleveland  (Ct.  App.,  N.  Y.) 512 

6.— Under!  104,  old  Code,  action  may  be  commenced 

within  one  year  after  Judgment  of  reversal  by  Ct. 

of  Appeals.    Woosterv.  Forty-Second  St.  R.  R.  Co. 

(a.  App.,N.  Y.) 100 

7.— Resulting  trust,  action  to  enforce  does  not  lie  in 

Pennsylvania  after  21  years.    King  v.  Pardee  (U.  S 

Sup.) 181 

8.— In  Court  of  Claims,  where  action  accrues.    U.  S.  v. 

Clark  (U.S.  Sup.) 253 

O.^Does  not  run  afl»lnst  claim  against  bankrupt  estate. 

VanSachs  V.  Kret«  (a.  App.,  N.Y.) 254 

10.— Runs  as  to  dower.    Proctor  v.  Blgelow  (Sup.,  Mich.) 

(N.  C  )  278;  (hi  fuU.) 287 

U.— Promise  by  partner  of  dissolved  firm  does  not  bind 

Arm.    Tate  V.  Clemens  (Sup.  Ct..  Fla.) 816 

12.— Action  to  recover  land  not  appHcable  to  lien  ol^udgment 

creditor;   Statute  of  Dlinob.    Pratt  v.  Pratt  (U.  S. 

Sup.) 852 

See  CoTuUtutional  Law,  44. 

2.  —In  this  State  the  tiUe  is  part  of  a  legislative  act.  Peo- 
pie  v.  Wood  (a.  App.,  N.Y.) ,  ....    68 

8.— Laws  District  Columbia;  parties  defendant;  election  in 
action  on  joint  and  several  note.  Burdette  v .  Bartlett 
(U.S. Sup.) 01 

4.— Laws  of  1856,  chap.  6,  regulating  excavations  in  New 
York  and  Brooklyn ;  license  to  enter  and  protect  adjoin- 
ing building  must  be  asked  for.  Dorrity  v .  Bapp  (Ct. 
App., NY.) 174 

5. — Repeal  of  penal  act  without  saving  chuise  affects  pend- 
ing actions.  Rood  v.  C.  M.  &  St.  P.  R.  R.  <3o.  (Sup., 
Vns.) 2J1 

6.— Statute  of  Tennessee  adding  territory  to  city  does  not 
render  added  territory  taxable  for  debts  previously 
contracted.    United  States  v.  Memphis  (U.  S.  Sup.)..  238 

7.— Repeal  of  revenue  laws  by  implication  are  favored. 
Konlsaatv.  Murphy  (U.  8.  Sup.) 388 

8.— Act  of  Congress,  July  17. 1872,  forbidding  private  dr- 
culating  notes  lees  than  $1,  non-payable  in  goods,  does 
not  viotote.  United  States  v.  Van  Auken  (U.  S.  Sop.) 
(in  full.) Ml.  «0 
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STATUTORY  CONSTRUCTION -Cont'd,    page. 
9.— Federal  eigbt-hour    law.    United   States  t.  Drisooll 
(U.S.  Sup?) 478 

STOLEN  SECIJRITIES.-Purchaflerln  good  faith 
protected:  eyidenoe  of  intent.  D.  M.  Ins.  Ck>.  ▼. 
Hatchfleld  (Ct.  App.,  N.  Y.) 416 

STOPPAGE  IN  TRAJJSITU.-What  is  Insuffl- 
dent  notloe  to  carrier.  Clementson  t.  G.  T.  Ry.  Co. 
(Q.  B.,  Ontario.)    98 

SURETYSHIP.— A  sure^  cannot  require  the  credi- 
tor to  see  that  nlB  principal  performs.  Harris  v.  Newell 
(Sup..  Wis.)  (N.CT) 3 

2.—- The  liability-  of  a  surety  cannot  be  extended  by  con- 
struction ,  constable's  official  bond.  Taylor  y.  Pai^ 
ker  (Sup.,  Wis  ) 89 

8.— Construction  of  contract  of  guaranty.  Jefferson  City 
Gas  L.  Co.  V.  Clark  (U.  S.  Sup.) 56 

4.— Official  bond  sureties  in,  not  uaDle  for  personal  injury 
resulting  from  neglect  of  duty  of  prindpal.  Jenks  y. 
Fassett  (Sup  ,  Mo.) 98 

6.— surety  on  undertaking  on  appeal  not  exonerated  by 
discharge  of  principal  m  bankruptcy.  Knapp  y.  An- 
derson (C^.  App.,  N.  Y.) 94 

6.— Goyemment  officer;  sureties  of ^not  discharged  by 
forbearance.  United  States  y.  Wright  (U.  S.  Dist.) 
(N.  C.) 99 

7.— Prindpal  liable  to  surety  for  costs  and  expenses  Incur- 
red in  securing  debt.  Thompson  y.  Taylor  (Ct.  App., 
N.  Y.) :..  155 

S.—Sureties  when  liable  for  debt  of  public  officer,  pre- 
viously a  defaulter.    State y.  Toor  ^up. ,  K.  J  ) 171 

9.~</On8truGtion  of  contract  to  furnish  goods.  Morrell  y . 
Cowan  (Eng.  Ct.  App.) 172 

10.  —Attempt  of  creditor  to  collect  collateral  securities  or 
receiving  such  securities,  or  attempted  payment  will 
not  release  surety.    Lord  y.  Biselow  (Sub.,  Mass.). . .  281 

11.— Release  of  surety;  creditor  discharging  after-acquired 
security  for  debt,  releases  surety.  Campbell  y. 
RothweU  (Eng.  C.  P.   D.) 668 

12. —Alteration  in  contract;  surety  not  liable  under  new 
contract.    Hoime y .  Brunskill  (Ene.  C.  P.  D.) 271 

18.— Official  bond  of  U.  S.  revenue  collector  ;  sureties  not 
liable  to  ^private  individuals  for  torts  of  prindpal. 
Cnarkv.  United  States  (Sup.,  Ga.) 274 

14.— Death;  rule  releasing  surety  by  death  not  applicable 
to  indorser  of  commercial  paper.  First  Nat.  Bk.  v. 
Morgan  ((3t.  App.,  N.  Y.) 858 

16.— One  siffning  as  surety  presumptivdy  does  so  for  all 
apparent  makers ;  consideration;  release  as  indorser 
suffldent.    Saylesv.  Sims  ((^.  App.,  N.  Y.) 475 

16.— Representations  as  to  credit  in  good  faith  do  not 
render  maker  liable.    Duff  v.  Williams  (Sup.,  Pa.)  (in 

fuU) 610 

See  Bcmkruptcyt  18, 188-142  ;    Corporation,  20. 

SURROGATE.— Has  not  Jurisdiction  to  make  legades 
duurareable  in  real  estate .    Bivan  v .  Cooper  (Ct .  App . , 

TAXATION^— Must  extend  over  whole  of  the  district 
b«ieflted.    State  v.  Fuller  (Sup.,  N.  J.) 172 

2.— Voluntarily  paid  when  recoverable  back.  City  of 
Eliaabethv.  Hm(Sup.,  N.  J.) 172 

8.— Purchase  at  tax  sale  by  party  bound  to  pay  taxes  is 
but  payment ;  is  voluntary^  and  mistake  as  to  effect 
is  one  of  law.  Lambert  v.  Co.  of  Dixon  (U.  8.  Sup.).  262 

4.— Of  national  banks;  rate  of,  how  determined  in  New 
York;  deduction  for  real  estate.  People  v.  Commtrs. 
ofTaxes(Ct.  App.,  N.  Y.)  (in  full) 844 

5.— Of  national  banks:  unjust  oiscrimination  against,  not 
allowable,  and  will  be  restrained  by  Federal  court. 
Merch.  Nat.  Bk.  v.  Cummhig(U.  S.  Circ.)  (C.  T.)  297 
flnfuU) 845 

6.— Assessments  for  street  improvements  not  taxes;  cove- 
nant to  pay  taxes  of  every  name  and  nature.  Beals 
V.  Prov.  Rubber  Co.  (Sup.,  R.I.)  (N.  C.) 879 

7.— Of  farm  lands  induded  in  extension  of  dty  for  depart- 
ments of,  valid.  Kelly  v.  0.  of  Pittsburgh  (Sup.,  Pa.) 
(N.  C.) :.. 898 

8.  -Exemption  from  personal  and  not  assignable.  Wilson 

v.  Gaines  (Sup.,  Pa.). 486 

See  Batilcruptcy,  148. 

TELEGRAPH.— Faflure  to  deliver  message  sent  enti- 
tles to  at  least  nominal  damages.  Logan  v.  West.  Un. 
Td.  Co.  (Sup.,  ni) 98 

TENANCY  IN  OOMMQN.-Doweress  and  heirs 
tenants  in  common.  Knowles  v.  Bamhardt  ((^.  App., 
N.Y.) .:.:  164 

TENDER— Must  be  kept  good  to  stop  hiterest  and  costs . 
Bteseffy.  Heyward  (U.  8.  Sup.) 162 

TIME.~^<^°^Pu^^<>''  0^1  ^^  ^^®  stated  means  reason- 
able time.    Shipler  v.  Scott  (Sup.,  Pa.) 618 

TITLE.— To  personal  property ;  fraudulent  bills  oMading 
given  by  general  owner  In  possession,  of  pledged  cargo 
of  grain  transfer,  no  title;  nor  does  fraudulent  deliv- 
«ar«^  and  the  ^bd^ee  is  not  estopj^ed  from  asserting 


TITLE  —  Continued .  paq  k  . 

2.— To  artide  to  be  manufactured  and  sent,  vests  when  de- 
livered to  carrier  to  be  sent,  and  this  is  not  defeated, 
because  manufacturer  retains  lien  while  artide  in  car- 
rier'shands.    Higgonsv.  Murray  (Ct.  App.,  N.Y.)..  884 

S.^Sale  of  land  by  one  in  rebellion  before  passage  of  con- 
fiscation act  gives  good  title.  Conrad  v.  Waples  (U. 
S.Sup.) 852 

4.— To  stolen  securities;  purchaser  in  good  faith.  D.  M. 
Ins.  Co.  v.  Hatchfleld  (Ct.  App,  N.  Y.) 415 

TRADE-MARKS.— Iiifringement:  *'Sapolio"  and 
^*Sapniakr^  public  must  be  misled  and  defendant's 
individuality  preserved.  Enoch  Bdorfean  Sons  Co.  v. 
Schwachhofer(Sup.,  N.  Y.)  (in  fuU.) 229 

2.— Bottles  bearing  distinctive  indelible  mark  cannot  be 
used  by  rival  trader.     Rose  v.  Loftus  (Eng.  Ch.  D.)..  472 

TRADE  SECRET.— Covenant  not  to  disdose.not  too 
general  and  eiiforceable.  Hagg  v.  Darley  (Eng.  Ch. 
D.) 876 

TRESPASS.— Trespasser  by  mistake,  cutting  timber, 
not  entitlea  to  compensation  for  work  done.  Isle  Roy 
Min.  Co.  v.  Hertin  (Sup.,  Mich.) 114 

2.— Taldne  possession  of  premises  held  over  by  tenant  at 
will  after  notice  not.  Sullivan  v.  Carberry  (Sup.,  Me.)  418 

TRIAL.— A  ruling  working  no  harm  is  not  error.  Mut. 
Ben.  &  Life  Ins.  Co.  vTHigginbotham  (Sup.  Ct.,  U.  S.)    16 

2.— Cross-examination  is  very  much  within  disca^tion  of 
court.    Carringtonv.  Ward  (CJt.  App.,  N.  Y.)  74 

8.— Instruction  to  jury  on  assumed  fact  is  error.  Oii.  R.  I. 
&  P.  R.  R.  Co.  v.  Houston  (U.  S.  Sup.) 91 

4.— Practice  at,  as  to  excepting  to  incompetent  evidence. 
Furstv.  Second  A.  R.TlTOo.  (CJt.  App.,   N.  Y.) 272 

6.— General  objection  to  evidence  when  suffldent  and  when 
insuffldent.  McCXilloch  v.  Hoffman  (Ct.  App.,  N. 
Y.) .....  868 

6 .  —Charged  to  jury  comments  not  prejudicing,  not  ground 
for  reversal,  court  not  bound  to  give  as  instruction  philo- 
sophical remarks.    Walker V.  Johnson  (U.  S.  Sup.)..  482 
See  Criminal  Law,  38, 39 ;  Juror. 

TROVER.— Defense;  mistaken  removal  of  fence  under 
orders  of  town  officers,  not.  Smith  v.  Colby  (Sup., 
Me.) 891 

TRUSTS.— Life  estate,  a  will  directing  trustees  to 
permit  one  to  have,  take  and  reoeiveVents,  issues  and 
profits  of  land  during  natural  life,  creates  llfeestato. 
Verdin  V.  Slocum  (Ct.  App.,N.  Y.)  (In  full) 13 

2.— Assignee  of  mortgage  held  intrust  expressed  therein 
takes  subject  to  trust.  Reid  v.  Sprague  (Ct.  App., 
N.Y.) rr...... ..  254 

8.— Mutual  ill  will  between  cestui  quttruet  and  trustee  not 
alone  ground  for  removing  trustee;  attorney  trus- 
toe  for  client.    McPherson  v.  Cox  (U.S.  Sup  ) 878 

ULTRA  VIRES.— Doctrine  only  applicable  to  exe- 
cutory contracts.  Thompson  v.  Lambert  (Sup.,  Iowa) 
(N.C.) V;. 168 

2.— Cannot  be  set  up  as  defense  for  negligence.  O  &M. 
R.  R.  Co.  V.  McCarthy  (U.  8.  Sup!) 194 

8. — Contract  of  corporation  In  excess  of  powers  valid 
unless  against  public  policy,  that  loan  was  made  In 
excess  or  powers  no  defense  to  action  by  corpora- 
tion in.  Qerm.  F.  Mut.  Ins.  Co.  v.  Dheln  (Sup., 
Wis.) 331 

UNDUE  INFLUENCE.- Pretenses  of  spiritual- 
istic communication  oonstitutos.  Leighton  v.  Orr 
(Sup.,  Iowa)  (N.  C.) 169 

USURY.— Forfeiture  must  be  confined  to  usurious 
loan  though  consolidated  with  non-usurious.  Mahn 
V.  Hussey  (Chan.,  N.  J.) 94 

2.— Unauthorized  takingof,  by  agent  does  not  bind 
principal.    Gtokeyy.  Knapp  (Sup.,  Iowa)  (N.  C.)....  119 

8.— What  is  not;  the  directors  of  a  company  loaned 
money  In  Interest  to  it  and  the  money  was  deposltod 
without  interest  in  a  bank  of  which  they  were  also 
directors.  Held,  no  usury.  Omaha  Hotol  Co.  v. 
Wade  (U.S.  Sup.) 161 

4.— Penalty  In  default  in  payment  not.  Ramsay  v.  Mor- 
rison (8up.,N.J.) ITS 

6.— Taint  of,  follows  renewal  notos,  and  a  National  bank 
must  give  credit  In  an  action  on  the  lost  noto  for  all 
Interest  paid  from  beginning.  CJakev.  First  Nat. 
Bk.  of  Lebanon  (Sup.,  Pa.)  On  full) 845 

6.— Injunction  will  Issue  to  restrain  collection  of. 
Walto  V.  Ballou  (Sup^  Kan.)  364 

7.— By  National  banks  Stato  courts  have  Jurisdiction  for 
penalties  ;  set-off;  penalty  may  not  be  against  other 
note.    Hade  v.  Mc Vay  ^up.,  Ohio)  (InTulI) 410 

8.— Provision  that  corporations  shall  not  plead  extonds 
to  their  sureties.    (Ct.  App..  N.  Y.)  476 

9.— Onnot  be  eradicated  by  taking  new  security.  Mil- 
ler v.  Irwin.    (Sup.,  Pa.) 813 

See  Corporation,  20;  NaUonal  Bank,  3^5. 

VOLUNTARY  CONVEY ANCE.-What  amounts 
to  post-nuptial  settlement.     Trowell  v.  Shereton 


j^ 


INDEX  TO  ABSTRACTS,  DIGESTS,  ETC. 


PAQS. 

WAIVER.— Aooeptanoe  by  State  of  work  and  pairment 
with  Knowledge  of  all  circunutances  of  contract 
illegally  made,  ratiflcation  and  waiver  of  claim  un- 
der.   People  V.  Lord  (Ot.  App.,  N.  Y.) 278 

WAREHOUSE  RECEIPT.— Posaession  of,  in- 
oorsediablanK,  presumptrTeeTidenoe  of  ownership 
of  property  described,  is  negotiable,  effect  of  notice. 
Bayls  ▼.  Russell  (Sup.,  Cal.) 815 

WARRANTY.— A  receipt  stating  a  horse  to  be 
**qulet  to  ride  and  drive,  and  warranted  sound/'  held 
not  a  warranty  that  the  horse  was  quiet  to  ride  and 
drive.    Anthony  v.Halstead.  (Eng.  Com.  Pl.'Div.)    17 

2.— Breach  of  possession  is  essential  to  maintenance  of 
action  for.    Matteson  v.  Vaugh  (Sup.,  Mich.) MQ 

WATER-COURSE.— Right  exists  in  public  to  float 
logs  on  small  streams.  Town  of  Pierpont  v.  Love- 
leas  (Ct.  App.,  N.  Y.) Ml 

WAY.— Bxisting  right  of,  cannot  be  enlarged  by  new 
use.    Oartyv.  Shields  (Sup.,  Pa.)  (N.  C). 819 

WILL.— In  load  pencil  valid.  Myers  v.  Vanderbilt 
(Sup.,  Pa.)(N.  C.) 28 

2.— Bequest  for  advancement  of  Kingdom  of  Christ  by 
designated  means  valid 70 


WILL — Continued .  p  ags. 

8.— Construction  of  ** living  children*'  held  not  to  in- 
clude grandchild  ;  "  children  and  heirs  **  includes 
grandchild  ;  instruction  to  exclude  lineal  descend- 
ant will  not  be  imputed.  Low  v.  Harmony  (Ct. 
App.,  N.  Y.) 2U 

4— Construction  of:  suspension  of  power  of  aliena- 
tion.   Moore  Y.  Hegeman  (Ct.  App.,N.  Y.) 254 

6.— Construction  of;  perpetuities.  (Harvey  y.  McDivitt 
(Ct.  App.,  N.  Y.) 278 

6.— Signed  nv  another  by  direction  of  testator  valid ; 
supported  against  testimony  of  subscribing  witneea. 
Wfllof  Jenkins  (Sup.,  Wis.) 480 

7.— Construction  of,  when  legacies  not  chargeable  on 
real  estate.    Sevan  v.  Cooper  (C^.  App.,  K.  Y.) 612 

WITNESS,—  Impeachment;  though  party  cannot 
impeach  his  own  witness,  he  may  oontradiot  him. 
Smith  V.  Ebhert  (Sup.,  Wis.) 211 

2.— Experts,  compensation  of ;  physician  testlf ylng  as, 
entitled  to  extra  witness  fees.  Buchman  y.  ^ate 
gup.,  Ind.)  (in  full) 242 

8.— Party  is  at  common  law  to  prove  contents  of  lost 
package,  and  under  0  1070,  U.  8.  R.  S.  United  States 
V.  aark(U.  S.  Sup.) 288 

4.— Deceased  party ;  remarks  of  deceased,  to  third  per- 
son, in  presence  of  other  party,  he  cannot  testify 
to  under  old  Code,  0  390.  Kranshaar  v.  Meyer  (Ct. 
App.,  N.  Y.) 874 
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ALL  BOOKS  MAY  BE  RECALLED  AFTER  7  DAYS 

•  2-month  loans  may  be  renewed  by  calling 
(510)642-6753 

•  1  -year  loans  may  be  recharged  by  bringing 
books  to  NRLF 

•  Renewals  and  recharges  may  be  made  4 
days  prior  to  due  date. 
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